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February  18.  38  But., 284. 710 


STArUTB»  OIIBD, 


.  Hs, 710, ns.m 
ns.aes 


334 


WU,  UanibB,  S86tot.,30<.. 

IttU,  Uwiilil];3SBtat.,30T. 37D 

Iei4,  Aprils, 38 scat., 31S. 37S,S1S 

1914,  April  S,  38  StaC,  31«. 3U,3U 

1914,  April  »,3SSUt.,3U. W7 

1014,  April  IT,  ssstst.aos. m 

U14,Jui1s30,38  3tBt.,S93 38S 

1014,  June  30, 3§  But.,  398 W 

1W4,  Juna  30, 3«  Slat.,  403 333 

lai4,Iul7flrWBUt.,4M. te 

lS14,Illl?14,3gStBt.,G08. 640 

1914,  Jul;  IS,  38  Stat.,  SOS. 30 

WM,  August  l,388tat., MS. 100 

1914,  August  1,3S  Stat., OSi. 133 

1«4,  Aiigiiitl,3Satat.,B8a. 31«,S10 

1914,  October  «,3S  Stat. ,7W SJO 

191£,  Januarr  2S,  38  Stat.,  800 TS3 

IBU,  January  38,  38  Btat,,  801 IT,fl3 

IBU,  JanuaiT  38, 38  Stat.,  803 iSJ 

IBIS,  February  5, 38  Stat.,  805 m,M3,S45 

IBU,  February  5, 38  Stat.,  He 77 

IBIS,  UBnli3,38Stat.,856. 334 

1915,  lfBnAi3,38Stat„8IW. 3S 

191S,  Uareh3,38Btat.,88S. 341 

1915,  March  3,38  8tBt.,BUL 78 

as  Stat.,  MS. 7S 

1015,  Uarcb3,38Stat.,B33. 133 

1915,  l£an:h3,38Stat.,ll3S. 333 

lOlE.Uardi  3,38  aut.,  930. 38S,S71,S83,SB1 

1915,  Uuch  3,  38  Stat.,  HO 190 

19U,  ICarch : 


1915,  Uarch 
1915,llarch 
19U,  March 


1913,  Match 
191S,  May  10, 
IBie,  May 
191S,  May 

IBia,  May 
IBIS,  May 
IBie,  May  18, 
IBIS,  June  3,; 

isle,  June  3, 
IBIS,  June 


38  Stat.,  949- 594 

38  Stat.,  902,973. 853 

3SStat.,971. 353 


38Btat.,10e9. 

38  Btat.,  107S. 

38  Stat.,  1077. 

38  Stat.,  1078, 


39  Stat., UO 83, 

90, 237,  SSS,  305, 403, 409, 4^2, 443, 447, 7B1 

39  But..  138. 540 

SB  Stat.,  154 Sse 


«l,90,ia4,l«3,445,S00,7aj,T] 


39  Stat.,  182 59 

39Btat.,l!a 380,  G77, 005,  SOS,  007 

SOStst.,  188, U 


3B  Stat. ,194.. 
.,195.. 


.  3U,333,4S8, 
..301, 


Matat.,lB7 16S,500,5S3 

M,  Junta,  30  BtM.ilBO 3>i3 

lB,Jaiie3,3BS(al.,  300 SIB.i^ 

ie,JnoB3,3SBUt.,301 553. 040,640, 7S2 

lS,jBiie3,3BBtat.,  303 3 

M,  June  3,  39  But.,  308 154,518 

IS,  Junes,  39  But.,  309 3U,6S0 
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I7  0plii.AU.0<n.,eU... 

IgOpln.Att.  atn.,43a... 

3S  OplD.  Att.  0«o.,  tM. .. 


t  Opln.  An.  Goi.,  MT 

7  Opin.  Att.  Ocn.,  IM 

lO  Opta.  Att.  <1(D.,  3» 

U  Op&i.  Att.  0«n.,  Se7 

Ifl  Opm.  Alt.  0<n.,  413 

nOpln.  Att.  0(0.,  173 

10  Opm.  Att.  0«II.,  MO 

DECISIONS  OF  THE  COMFTROIiLER  OF  THE  TREAST7RT. 

1  Camp.  Dae.,  7S 310  i  7  Camp.  Dm:.,  7M 310 

lComp.D«c.,SM IM  I  TComp.  Dec.,  TTO 138 

IComp.  D«(!..SS fiJ7  I  SCamp.  D«c.,3M lOO 

lComp.I>«!.,aB3 IM  aConip.D«c..Mt 3» 

lComp.Dec.,410 tft  SComp.  Dec.,4ia £27 
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3Comp.  I>w:.,M4 «!  ,  SComp.  Deo., 815 340 

SComp.  Dec.,  178 US  B  Camp.  Deo.,  121 TOT 

SComp.  Dec.. 3IS H  ttOmp.  Dec.,4M S27 

SComp.  Deo., 211 318  BComp.  Dk.,S« H,II6 

SComp.  Deo., 487 473  aComp.  Dec.,«0> IJT 

SComp.  Dec., OS flSS  BComp.  Dec..«M 417,1SS 

SComp.  Dec., eS7 41S  eComp,  Dec.«71 183 

SComp.  Dec..  734 SW  lOComp.  Doc.,  IS IBT 

4Comp.Dec.,aa 36  lOComp.  Dec  IB US 

4Comp.  I>ee.,3ST 144  lOComp.  DecM 108 

4Comp.Deo..S0t 881  10  Ccmp.  Dec..  SB! »Sl 

4Comp.  Dec.,318 473  lOComp.  Dec.,  4ia 4S3 

4 Comp.  Dec, «44 3SS  lOComp.  Dec., Ml 424 

4  Camp.  Dec,  BOO 18t  10  Comp.  Dec.  538 H 

4  Camp.  Dec,  803 SM  11  Comp.  Dec,  35 Ill 

4  Comp.  Dec,  ass W  11  Comp.  Dec,  ISa MS 

4  Comp.  Dec,  7«1 388  11  Comp.  Dec,  1«S til 

■Comp.  Dec,  W 174  11  Comp.  Dec,  S7S 308 

SComp.  Dec,  ISl 144  11  Comp.  Dec,  447 737 

SComp.  Dei.,  m Ue  llCamp.  Dec,ai lOO 

SComp.  Dec, 321 434  llComp.  Der.,413 737 

t  Comp.  Dec, 344 30»  13  Comp.  Dec,  4W 510 

SComp.  Dec,  IW m  l3Comp.DeC,«7 181 

SComp.  Dtc, 383 Mt  13 Cooip.  Dec,  St4 278 

SComp.  Dec,  »7 310  13 Cooip.  Dec,  SK 137,277 

<Comp.Dw!.,4t 1S4,30S  13  Comp.  Dec,  WO I3t,BlS 

«Comp.Dee.,iai 384  laComp.  DecBo; 433 

SComp.  Dec,  117 48  llC^mp.  Dec,  871 101 

<  Comp.  Dec,  2Si 3U  laCcmp.  Dec.,  781 SSI 

e  Comp.  Dm., 808 SDS  ISComp.  Dec,  la* 107 

eComp.Dec.,SS7 S17  ISComp.  Dec.SIT 137,177 
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ISO>IDp.Dee.,«10. am 
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nComp.  Dae.,  a. 000 
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ft  Camp.  Dae.,  UL ISO 

»Oomp.Dae,lM. 75 
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SCOmp;I>ec.,ftt. 300 


aoDomp.  D«c.,3B. 791 

ftOomp.  I>ec.,33S 033 

ftComp.  Dw.,  243 415 

SOComp.  Dec.,  335 83 

ftComp.Dae.,  355. 197,  J3« 

aoComp.  Dae.,  5«. 452 

ftComp.Dae.,  555 903 

ftComp.Dae,  578. 380,a» 

ftComp.Dae.,  WO ftl 

aOComp.  Dae,  714 251 
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ftComp.  Dec.,  741 370,421 

ZlComp,  Dec,  1 5SI 

31  Comp.  Dee.,  10 ISS 

31  Camp.  Dec.,  48. «tS 

31  Oomp.  Dae.,  83. 3M 

31  Comp.  Dec,  101 148,318 

31  Comp.  Dae.,  118. ft 

31  Comp.  Dec.,  153 las 

31  Comp.  Dec,  308. 3^7 

31  Comp.  Dee.,  XM. 30p 

31  Comp.  Dec,  m. oi 

31  Comp.  Dee.,  308. 280,308 

31  Camp.  Dec,  374. ^ 

31  Comp.  Dae,,  377. W 

31  Camp.  Dec,  431 33^ 

31  Comp.  Dec,  in7 3n,313 

31  Comp.  Dec,  tOL 330,333 

31  Oomp.  Dec,  507 fi« 

31  Oomp.  Dec,  817 70 

31  Comp.  Dec,  848. Jjg 

31  Comp.  Dae.,  730. .^. 300,800 

31  Comp.  Dec,  858. jj 

31  Comp.  Dec.,  SB. nn 

31  Comp.  Dee.,  680. 303 

33Camp.  Dac.,31 5gi 

23C(Hnp.  Dae.,  80 »7 

33Comp.  Dec,  138. 330 

23Comp.  I>flc,  143 79,8M 

aSCooqi.  Dao.,145. US,3i5,7TT 

ISComp.  Deo,,101 ao 

33Caii4>.  Dec.,301 BOD 

33  Comp.  Dae,  3ft. 41s 

33C011V.  Dec.,331 844 

32CaiDp.  Dao.,3Sa. 78 

32  Comp.  Dm:.,  284. 533 

33  Comp.  Dec,  377 183 

33Comp.  D«.,207 177 

33  Comp.  Dee,  325 511,583 

33Comp.  Deo.,353 880 

2  Comp.  Dec,  37s 583 

33Co[i:ip.  Dee, 410 358 

SlComp.  Dec,421 ,....      734 

32Coiq).  Dee,48S 557 

32Comp.  Dec,,5l2 1S8,!00 

32Comp,  Dee, 688 itli 

23Camp.  Dec,500. 213 

22  Comp.  Dec.,  806 95 

23Comp.  Dec,840 180,447,878 

ISOoiiqi.  Deo.,  845. gi 

23  Comp.  Dec,  858. 140 

23Camp.  Dsc.,081 00,237 

23Comp.  Dea.,882 K.W 

aSComp.  Doo.,fl74 260,307 
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aXComp.  Deo.,a30. 401,417 
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aSComp.DeD.,9B3. 704 


a3Comp.Deo.,B77.... 
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BBirys.  United St««e,2a0 U.S., 47 
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DECISIONS 

or  THI 

COMPTROLLEK  OF  THE  TREASURY. 

FIES  OF  UinTBD  STATBS  COlOaSSIONKBS. 

A  United  St&tea  commissioner  la  not  entitled  to  a  fee  as  for  eaterins  a  return 
of  process  In  any  cose  where  no  written  return  of  process  was  made  by  the 
officer  serving  the  same. 
A  United  States  commissioner  Is  not  entitled  to  a  fee  as  for  talcing  a  recogni- 
zance where  no  written  recognizance  was  taken. 
Dediloa  b;  Comptroller  Warwiok,  Jnly  S,  1918: 

John  Nichols,  United  States  commissioner  for  the  eastern  district 
of  North  Carolina,  applied  June  12, 1916,  for  a  revision  of  the  action 
of  the  Auditor  for  the  State  and  Other  Departments  in  disallowing, 
by  settlements  Nos.  28671  and  28694,  dated,  respectively,  June  1, 1916, 
and  June  13,  1916,  certain  items  in  the  conunissioner's  accounts, 
•    •    •    as  follows: 

"  Various  items  charged  in  former  accounts  which  the  auditor 
disallowed  and  charged  to  the  commissioner  upon  reccHnmendation 
of  the  Department  of  Justice,  based  upon  aa  examiner's  report, 
$25.65." 

These  items  consist  first  of  the  commissioner's  fees  for  entering 
returns  on  subpoenas,  warrants,  search  warrants,  and  mittimus.  In 
some  cases  no  return  was  in  fact  entered  on  the  commissioner's 
docket,  and  in  others,  although  the  commissioner  had  in  fact  entered 
what  purported  to  be  the  officer's  return,  no  return  had  in  fact  been 
made.  Begarding  this  latter  class,  the  commissioner  has  stated  that 
it  has  not  been  the  custom  for  the  deputy  marshal  to  make  written 
retnnis,  he  merely  handing  in  the  writs  to  the  commissioner.  Any 
such  entry,  or  notation,  on  the  commissioner's  docket  is  not  in  fact 
the  entry  of  a  return,  and  he  is,  therefore,  not  entitled  to  the  feei 
which  he  has  charged.  The  auditor's  disallowance  of  these  itenu 
is  correct  and  is  affirmed  on  revision. 

Next  are  charges  amounting  to  20  cents  for  issuing  subpcenas  in 
excess  of  the  proper  charge  for  the  names  appearing  on  the  Sub- 
pcena.  The  commissioner  has  explained  that  the  subpoenas  did  in 
fact  include  the  names  of  all  witnesses  charged  for,  but  that  some 
witnesses  were  not  summoned  and  did  not  appear  at  the  hearing 
On  this  statement  the  charges  are  now  allowed  on  revision.  ~(n>o|[> 
«U0*— fM.  28—17 1  ^ 


2  DECISIOKS  OF  THE  COHPTBOLLBB. 

Charge  for  issuing  subpcraia  Ko.  2343  and  esoeesiTe  charge  for 
order  to  pay  witness,  No.  2344,  are  conceded  by  the  coinmia«oner 
to  hare  been  erroneous,  and  their  disallowance  is  accordingly  af- 
firmed. 

Charges  for  recognizances  of  witness  were  disallowed  on  the 
ground  that  no  recognizance  had  in  fact  been  taken.  Regarding 
these  charges  the  conunissioDer  states : 

*'  It  has  not  been  the  custom  of  this  office  to  take  written  recogni- 
zance of  GoTemment  officers,  but  verbally  notify  them  and  send 
their  names  up  with  the  papers  for  the  district  attorney." 

Such  a  procedure  does  not  constitute  the  taking  of  a  recognizance, 
and  the  commissioner  therefore  has  not  earned  the  fees  which  he 
charged.    The  auditor's  disallowance  is  affirmed  accordingly. 


Bj  remaoa  of  tbe  act  of  March  3.  1886,  employees  of  the  Dqnrtmeot  of  Agri- 
calture  called  Into  the  mllltarf  service  of  the  Doited  States  as  mmibera 
'  of  the  National  Guard  may  not  lawfully  be  paid  any  compensation  as  em- 
ployees of  that  (lepartmeot  for  any  period  subsequent  to  their  arrival  at 
the  rendezvous  of  their  company,  or  other  unit 

Comptroller  Warwlek  to  the  Searetur  of  AgrleBltaTe,  July  S,  1811: 

I  have  your  letter  of  June  26,  ldl6  (received  in  this  office  June  30), 
requesting  decision  of  certain  questions  submitted  as  follows : 

**  Numerous  employees  of  this  department  have  been  called  into 
the  service  of  the  National  Guard  in  compliance  with  the  order  of 
the  President  of  the  United  States,  as  f dUowb  : 

" '  In  view  of  the  possibility  of  further  aggressi<ML  upon  the  terri- 
tory of  the  United  States  from  Mexico  wd  the  necessitT  for  the 
proper  protection  of  that  frontier,  the  Presidtmt  has  thought  proper 
to  exercise  the  authority  vested  in  him  by  the  Constitution  and  taws, 
and  call  out  the  Organized  Militia  and  the  National  Guard  necessary 
for  that  purpose.' 

"  The  loUowing  are  typical  cases  which  have  arisen  in  the  depart- 
ment: 

"  1.  Clarence  E.  Cotter,  assistant  observer.  Weather  Bureau,  at  a 
salary  oi  $900  per  annum,  a  field  employee  on  duty  at  Denver,  Colo- 
rado, was  callM  by  that  State  for  service  as  a  private  on  June  19, 
1916.  At  that  time  he  bad  taken  no  leave.  He  has  informally  i»- 
ipiested  such  leave  with  pay  as  may  lawfully  be  granted. 

"2.  John  J.  Major,  elevator  conductor,  at  a  salary  of  $720  per 
annum  on  the  statutory  roll,  office  of  the  Secretary,  on  dutjr  at 
Washington,  D.  C,  was  called  by  the  National  Guard  of  tiie  Dis- 
triet  of  Ctdumbia  for  service  as  a  private  on  June  19, 1916.    At  that 
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time  he  had  been  granted  two  days'  sick  leave,  with  pay,  and  twelve 
days'  annual  leave  with  pay.  He  has  informally  requested  such 
leave  withpar  as  may  legally  be  granted. 

**  3.  A.  B.  McVeigh,  a  stenographer  on  the  statutory  roll,  office  of 
the  Secretary,  at  a  salarv  of  $1,400  per  annum,  on  June  SO,  1916, 
two  days  after  the  President's  call,  enlisted  as  a  private  in  the  Hos- 
pital C5orpe  of  the  National  Guard,  District  of  Columbia.  At  the 
time  of  his  enlistment  he  had  been  granted  five  and  one-half  days' 
sick  leave  with  pay  and  fifteen  days'  annual  leave  with  pay.  He  has 
informally  requested  such  leave  with  pay  as  may  legally  be  granted. 

**  Yoar  attention  is  especially  directed  to  sec.  2  of  the  act  of 
March  3,  1885,  as  follows: 

" '  That  no  part  of  the  money  herein  or  hereafter  appropriated  for 
the  Department  of  Agriculture  shall  be  paid  to  any  person,  as  addi- 
tional salary  or  compensation,  receiving  at  the  same  time  other  com- 
pensation as  an  officer  or  employee  of  the  Government.' 

"  The  department  desires  to  grant  to  all  its  employees  who  have 
responded  to  the  call  above  set  out  as  much  leave  with  play  as  it  ' 
may  legally  do.     Your  decision  is  therefore  requested : 

"  (1)  For  what  period  of  time  may  leave  be  granted  Mr.  Cotter, 
with  payt  from  appropriations  of  this  department  f 

"  (2)  For  what  period  of  time  may  leave  be  granted  Mr.  Major, 
with  pay,  from  approjoriations  of  this  department  f 

"  (3)  For  what  penod  of  time  may  leave  be  granted  Mr.  McVeigh, 
with  pay,  from  appropriations  of  this  department!" 

Enlisted  men  of  the  National  Guard  called  into  the  service  of  the 
United  States  are  "  officers  or  employees  of  the  Government "  within 
the  meaning  of  section  2  of  the  act  of  March  3,  1885  (23  Stat.,  356), 
quoted  in  your  letter  (73  MS.  Comp.  Dec.,  1058,  June  4,  1915). 
Therefore  said  section  prohibits  the  payment  of  any  salary  or  com- 
pensation, as  employees  of  the  Department  of  Agriculture,  to  the  per- 
sons referred  to  by  you  and  for  any  period  subsequent  to  the  date 
of  arrival  at  company  rendezvous. 

Section  49  of  the  act  of  March  1, 1889  (26  Stat,  779),  as  amended 
by  the  act  of  July  1,  1902  (32  Stat.,  615),  and  section  80  of  the  act 
of  June  8,  1916  (Public,  No.  85),  have  no  application  to  members 
of  the  Organized  Militia  or  National  Guard  called  into  service  by 
the  President  under  orders  of  June  18,  1916.  (See  22  Comp.  Dec., 
704.) 

You  are  advised,  therefore,  that  the  employees  in  questicm  are  en- 
titled to  pay  as  employees  of  your  department  only  for  such  periods, 
intervening  between  the  date  of  ceasing  to  perform  actual  services 
as  such  employees  and  the  date  of  arrival  at  company  rendezvous, 
as  may  be  covered  by  regular  annual  leave  granted  in  accordance 
with  law. 

The  questions  submitted  are  answered  accordingly. 
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Liai7n>AI£D  BAKAQES  AS  AfnCTZD  BT  SnFFLEHEBTAL  COHTKAGT. 

Wbere  a  contract  for  furnlsbliiK  certain  articles  la  canceled  for  the  benefit  of 
the  Government  and  a  sapplemeiital  contract  entered  Into  providing  that 
the  Oovemment  shall  take  only  the  articles  already  completed,  with  no 
other  consideration  to  the  contractor  than  reimbursement  of  the  actual 
coat  of  manufacture  and  delivery,  and  that  alt.  other  provisions  of  the 
original  contract  shall  continue  in  effect,  the  supplemental  contract  must, 
nevertheless,  be  regarded  as  fixing  epeclflcally  and  absolutely  the  parment 
to  be  made  to  the  contractor  for  the  articles  furnished  thereunder  and  as 
abrogating  a  provision  In  the  original  contract  as  to  liquidated  damagea. 

Comptroller  Warwick  to  Kenneth  IfortoB,  itoateaant  oolonel,  OrdBaaee  D^art- 

ment.  United  Statu  Army,  Jnl;  B,  1918t 

I  have  your  letter  of  June  17,  1916,  requesting  my  decision 
whether,  under  circumEtaQces  hereinafter  set  forth,  you  are  auUior- 
,  ized  to  pay  a  voucher  therewith  submitted  in  favor  of  the  Pennsyl- 
vania Forge  Co.  for  $625.42. 

By  the  terms  of  a  contract  dated  April  14,  1915,  the  Pennsylvuiia 
Forge  Co.  undertook  to  manufacture  and  deliver  at  the  Rock  Island 
Arsenal,  within  130  days  from  receipt  of  order,  75  pieces  of  steel 
forgings,  of  a  apecified  size  and  quality,  for  pintle  bearings  for  3.8- 
inch  howitzer  and  3-inch  gun  carriages,  modd  of  1913,  at  a  price  of 
$158  per  piece. 

Formal  order  for  all  the  pieces  was  placed'  with  the  contractor  on 
April  17,  1915,  and  work  thereon  was  commenced  promptly  there- 
after. Subsequently,  however,  the  War  Department  canceled  the 
order  theretofore  given  the  arsenal  for  the  manufacture  of  the  car- 
riages in  connection  with  which  the  pieces  were  intended  to  be  used^ 
and  in  view  of  this  fact  the  Pennsylvania  Forge  Co.,  on  October  9, 
1915,  was  asked  whether  it  would  in  turn  accept  cancellation  of  the 
order  of  April  17,  1916. 

To  this  the  contractor  replied  that  it  would  assent  to  cancella- 
tion of  the  order  ^ven  it  for  the  75  pieces  provided  it  was  reim- 
bursed the  actual  cost  of  labor  and  material  expended  on  the  contract 
to  that  time. 

It  then  had  eig^t  pieces  partially  finished,  and  as  these  pieces 
could  be  used  in  the  manufacture  of  other  gun  carriages  being 
made  at  Rock  Island  Arsenal,  a  supplemental  contract  dated  De- 
cember 2,  1915,  was  entered  into  whereby  so  much  of  the  original 
contract  as  called  for  the  delivery  of  75  pieces  of  forgings  was 
canceled,  the  Government  to  accept  the  eight  pieces  then  partially 
completed  at  a  price  of  $626.43  for  the  lot,  "  which  amount  will 
reimburse  the  contractor  for  the  actual  cost  of  material  and  labor 
expended  by  him  in  their  manufacture  and  inspection,  together 
with  the  cost  of  transportation  to  Rook  Island  Arsenal."    With 
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the  exception  noted  it  was  provided  that  **all  other  provisions  of 
contract  dated  April  14,  1915,  shall  remain  in  full  force  and  effect." 

Article  6  of  the  contract  of  April  14,  1915,  had  provided  that  in 
the  event  the  contractor  failed  to  make  delivery  of  the  76  pieces 
within  the  time  limited  for  sach  delivery  liquidated  damages  at 
the  rate  of  tme-thirtieth  of  1  per  cent  of  the  value  of  the  undelivered 
pieces  would  accrue  and  be  deducted  for  each  day  of  delay. 

Neither  the  IS  pieces  originally  contracted  for  nor  the  eight  pieces 
substitated  therefor  by  the  supplemental  contract  were  delivered 
within  130  days  from  the  date  of  order  therefor,  and  the  question 
now  arises  whether  the  contractor  is  liable  in  damages  on  such  ac- 
count. By  the  voucher  submitted  it  is  proposed  to  pay  for  the  eight 
pieces  the  price  fixed  by  the  supplemental  contract  without  deduc- 
tion because  of  the  delays.    In  this  connection  it  is  stated : 

"5.  The  supplemental  contract  of  Dec.  2,  1915,  does -not  annul 
the  proviso  of  Article  VT  of  the  original  contract  regarding  the  de- 
duction of  liquidated  damages,  but  does,  state  (Article  III)  that 
all  the  other  provisions  of  contract  dated  April  14,  1915,  shall  re- 
main in  full  force  and  effect.  However,  in  justice  to  the  contractor, 
it  may  be  stated  that  it  was  the  intention  of  all  parties  to  the  con- 
tract that  the  contractor  should  not  sustain  a  direct  loss  due  to  the 
action  of  the  United  States  in  canceling  the  order  and  that  he  was 
to  receive  payinent  for  the  actual  expenses  incurred  bv  him  due  to 
such  cancellation.  In  view  of  the  fact  that  this  cancellation  of  the 
order  was  for  the  benefit  of  the  United  States,  the  retention  of  the 
liquidated  damage  clause  was  a  mutual  error.  Information  is  there- 
fore requested  as  to  whether  in  your  opinion,  if  the  inclosed  voucher 
is  otherwise  correct,  payment  can  be  made  without  tiie  deduction 
of  liquidated  damages,  which,  by  a  literal  interpretation  of  the  con- 
tract, would  otherwise  accrue." 

Though  it  is  not  definitely  stated  jast  when  the  War  Department 
canceled  the  arsenal  orders  for  gun  carriages,  or  when  the  con- 
tractor for  the  parts  thereof  here  in  question  was  first  apprised  of 
such  cancellation,  I  infer  that  said  ctRitractor  knew  of  the  change 
in  plans,  or  contemplated  change,  some  time  in  advance  of  October 
9,  1915,  when  formally  advised  of  the  change,  and  that  its  delay  in 
delivering  the  pieces  originally  contracted  for  was  occasioned  hy 
this  knowledge. 

Be  that  as  it  may,  however,  it  is  hardly  to  be  asumed  that  said 
contractor  voluntarily  released  all  claims  for  prospective  profits  on 
the  uncompleted  parts  of  its  contract  for  no  other  consideration 
than  the  repayment  to  it  of  its  actual  money  outlay  on  the  work  to 
date  of  cancellaticm,  and  the  supplemental  ctmtract  was  quite  evi- 
dently not  intended  ao  to  provide.  At  the  time  said  supplemental 
contract  was  made  there  was  a  complete  substitution  of  terms.  No 
longer  needing  the  articles  originally  contracted  for,  the  Govern- 
ment contracted  for  certain  other  articles,  and  a  prioe  therefor  wan 
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Exed  and  agreed  upon  which  was  to  compeusate  the  contractor  for 
labor  and  material  already  expended  in  pursuance  of  the  obliga- 
tions imposed  by  the  earlier  contract,  and  this  price,  I  think  it  is 
reasonably  clear,  was  farther  intended  aa  a  fuU  and  final  compro- 
mise and  liquidation  of  aU  the  outstanding  rights  of  the  parties, 
including  damages  for  delays. 

Payment  of  the  Toucher  submitted,  if  otherwise  in  strict  accord- 
ance with  the  terms  of  said  supplemental  coatnct,  is  therefore  proper 
and  is  authorized. 


PKOXOnOX  OF  OFFICnU  OK  EIDIOTIM. 

While  In  geiteral  tbe  right  <tf  t&e  bead  of  an  exKcaWm  department  to  promote 
an  employee  thereof  Is  not  to  be  qaestloDed  when  not  exercised  contrary  to 
positive  law,  yet  where  an  employee  le  promoted  for  a  brief  period,  and 
solely  and  avowedly  for  the  purpose  of  "  reimbursing  "  him  for  an  Illegal 
payment  of  salary  theretofore  made  to  and  refunded  by  him,  tbe  account- 
ing officers,  with  respect  to  payment  of  the  Increase  In  salary,  will  not 
recognize  such  promotion  as  having  any  legal  effect. 

Deeldon  by  Comptroller  Warwick,  tHJj  <,  191t: 

Maj.  H.  Burgess,  Corps  of  Engineers,  United  States  Army,  applied 
June  23, 1916,  for  a  revision  of  so  much  of  the  action  of  the  Auditor 
for  the  War  Department  in  settlement  No.  88258,  dated  June  7, 1916, 
as  disallowed  therein  an  item  (voucher  2,  December,  1915),  amount- 
ing to  $20,  being  a  part  of  the  payment  to  Douglas  J.  BoUow,  sur- 
veyor, civilian  employee,  for  the  month  of  November,  1915. 

The  auditor  disallowed  the  item  because — 

"  Under  date  of  Sept  3,  1915,  officer  recommended  an  increase  in 
this  employee's  salary  of  $10  per  month  to  date  from  July  1,  1915. 
The  department  approved  the  increased  rate,  beginning  Sept.  10, 
1915,  stating  that,  under  the  regulations,  the  antedating  of  increases 
in  salaries  was  prohibited.  Officer  had  made  payment  to  the  em- 
ployee for  July  and  August  at  the  increased  rate,  and  a  refundment 
of  this  overpayment  of  $20  was  made.  Under  date  of  Oct  11,  1915, 
officer  recommended  that  the  employee's  salary  be  temporarily  in- 
creased $20  for  the  month  of  November,  1915,  so  as  to  reimburse 
him  for  the  amount  of  the  refundment.  This  increase  was  approved 
and  payment  made  at  the  increased  rate  for  the  month  of  Novem- 
ber. This  increased  payment  is  nc^  authorized,  for  the  reason  that 
the  object  accompUshed  ia  to  make  a  payment  indirectly  that  can 
not  legally  be  made  directly.    The  amount  is  therefore  disallowed." 

The  facts  appear  to  be  as  follows: 

The  district  engineer  officer,  Naahville,  Tenn.,  by  letter  dated  Sep- 
tember 3, 1915,  recommended  that  the  pay  of  Mr.  Bollow  be  increased 
from  $720  to  $840  per  annum,  plus  subsistence  at  not  to  exceed  $180 
per  annum,  the  increase  to  be  effective  as  of  July  1, 1915. 

The  War  Departmrait  approved  the  increased  rate,  the  same,  how- 
ever, to  begin  September  10,  1915,  and  not  July  1,  1915,  it  being 
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sUtod  that  imder  the  regulations  the  antedating  of  increases  in  sala- 
ries waa  prohibited. 

Mr.  KoUow  was,  b;  inadvertence,  as  is  supposed,  paid  at  the 
incmsed  rate  for  July  and  August,  1915,  making  an  overpayment 
to  him  of  $20,  which  he  was  obliged  to  refund  to  the  United  States. 

In  a  letter  dated  October  11,  1915,  to  the  Chief  of  Engineers, 
United  States  Army,  appellant  recommended  that  Mr.  RoUow'a  pay 
be  increased  from  $840  to  $1,080  per  annum  (with  subsistence  at  not 
to  exceed  $180  per  annum),  "  the  increased  rate  to  be  effective  only 
for  the'month  of  November,  1S15."    Appellant  said: 

"  As  it  is  not  controverted  that  Mr.  BoUow  rendered  servioea  to 
the  Govenunent  for  July  and  August  that  were  worth  the  increased 
rate  of  pay,  and  as  the  disallowance  was  made  only  on  a  technicality,  it 
is  thought  only  just  to  increase  Mr.  Bollow's  pay  temporarily,  so  as 
to  reimburse  him  for  the  amount  of  the  refundment.  This  will  be 
accomplished  by  increasing  his  pay  to  $90  per  month  for  the  month 
of  November,  1915,  only." 

The  Chief  of  En^^neers,  in  his  memorandum  to  the  Secretary  of 
War,  said : 

**  1.  Approval  is  recommended  of  a  temporary  increase  in  the 
salary  ox  Douglas  J.  BoUow  from  $840  to  $1,080  per  annum  for  the 
month  of  November,  1916,  after  which,  on  December  1,  1916,  his 
salary  to  be  reduced  to  $840  per  annum,  his  present  salary. 

*'  2.  This  temporary  increase  is  recommei^ed  for  the  reasons  given 
by  the  district  officer  m  the  foregoing  letter,  he  having  failed  to  prop- 
erly interpret  the  provisions  of  Q.  0.  No.  5,  O.  C.  E.,  current  series, 
which  changed  the  position  of  surveyor  from  the  noneducational  to 
the  educational  class." 

The  recommendation  was  approved  October  20, 1915,  "  By  order  of 
tbe  Secretary  of  War." 

The  above  correspondence  shows,  unmistakably,  that  the  only  rea- 
son for  increasing  Mr.  Rollow's  pay  for  the  month  of  November,  1915, 
was  to  reimburse  him  for  the  amount  h^  refunded  to  the  United 
States  on  account  of  payments  made  to  him  for  the  months  of  July 
and  August,  1915.  On  December  1, 1915,  his  pay  reverted  to  $840  per 
annum,  which,  presumably,  it  is  at  the  present  time. 

TTie  ri^t  of  the  Secretary  of  War  to  promote  and  demote  civil 
onployees  of  the  Army  is  not  ordinarily  open  to  question,  but  where 
it  is  patent  upon  its  face,  as  in  this  case,  that  the  increase  is  made 
for  the  purpose  of  accomplidiing  something  indirectly  which  it  is 
admitted  coold  not  be  accomplished  directly,  namely,  to  antedate  an 
increase  of  pay,  and  for  no  other  purpose,  I  think  the  accounting 
officers  are  warranted  in  refusing  to  recognize  a  disbursement  as  a 
legal  one  to  the  extent  of  the  increase  over  and  above  the  employee's 
regular  pay. 

After  service  has  been  rendered  by  an  employee  under  a  fixed  rate 
of  compensation  the  rate  can  not  be  increased  or  decreased  for  the 
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period  covered  by  such  service.  The  rights  of  the  G^TemiDeiit  and 
the  employee  have  accrued  and  can  not  be  changed.  Officers  of  the 
Government  have  no  authority  to  pay  more  than  the  fixed  rate. 

Upon  the  facts  appearing,  I  do  not  feel  juatifiad  in  reversing  the 
auditor's  action,  which  is  affirmed,    *    *    *. 


flITBSISTEVCE  EXPESSES  OF  FIELD  SHPIOYEE,  WAB  DEPAXTKEBT. 
An  order  of  the  War  Department  to  the  effect  that  the  duty  beios  performed  by 
a  certatD  cIvlUaD  employee  of  the  field  service  thereof  was  to  be  regarded  as 
temporary  duty  will  not  be  regflrded  by  the  accounting  officers  as  of  any 
blndliig  effect  with  reference  to  Bubalatence  expenses  of  said  employee, 
when,  as  a  matter  of  fact,  the  employee  was  not  on  temporary  duty,  but  vas 
at  bis  regular  staHoo.  apparently  boarding  at  home,  and  the  order  was 
Issued  evidently  for  the  sole'purpose  of  conferring  upon  him  a  right  to 
subsistence  expenses. 
Deoliion  liy  ComptraUei  Warwlok,  7aly  7,  1B16: 

Capt.  W.  h.  Lowe,  Quartermaster  Corps,  United  States  Army, 
applied  June  29, 1916,  for  a  revision  of  bo  much  of  the  action  of  the 
Auditor  for  the  War  Department  in  settelment  No.  87628,  dated 
March  27,  1916,  as  disallowed  therein  an  item  nmounting  to  $128, 
being  a  payment  by  voucher  No.  407,  November,  1914,  of  said  amount 
to  Messenger  George  W.  White,  civilian,  for  subsistence  at  $1  per  day 
covering  the  period  from  July  1  to  October  31, 1914,  being  128  days. 
The  auditor  disallowed  the  voucher  because : 

**  This  expenditure  is  apparently  not  a  proper  one.  The  messenger 
has  not  left  hia  home  or  permanent  station,  and  bases  his  claim  for 
temporary  duty  pay  on  the  fact  that  the  clerk  and  messenger  with 
the  2d  Cav.  Brigade,  to  which  Messenger  White  was  formerly  at- 
tached, and  whose  headquarters  were  moved  from  Ft.  Bliss  to  Doug- 
las, Ariz.,  and  the  clerk  at  headquarters  8th  Cav.  Brigade,  to  which 
White  is  now  attached,  who  is  on  temporary  duty  f  rom  nis  permanent 
station,  the  Presidio  of  S&n  Francisco,  were  drawing  temporary  duty 
pay. 

"The  reastm  for  additional  pay  for  temporary  duty  away  from 
one's  permanent  station  is  based  on  additional  cent  to  the  employee 
on  account  of  his  living  away  from  home.  Messenger  White  did  not 
receive  pay  for  temporary  duty  prior  to  the  change  of  headquarters 
of  the  2d  Brigade;  he  was  then  located  at  Ft.  Bliss,  and  is  stUl  lo- 
cated at  Ft.  Bliss;  his  status  has  not  changed,  and  consequently  he 
is  not  entitled  to  temporary  duty  pay. 

"  The  purpose  of  {uacing  Messenger  White  on  a  temporary  duty 
status  by  order  of  the  Sec.  of  War  was  to  entitle  him  to  draw  tem- 
porary duty  pay. 

"  See  Comp.  Decision  March  11,  1901,  7  Comp.,  502,  and  particu- 
larly the  paraeraph  on  page  504  where  he  says,  '  The  only  purpose 
of  assigning  Maj.  Falk  to  a  station  in  Washington  would  seem  to 
have  been  to  put  him  in  a  status  entitling  him  to  commutatitm  of 

auarters,  and  I  am  unable  to  hold  that  this  could  be  accomplished  in 
lat  manner.* 
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"Officer  fails  to  reply  to  inquiry  as  to  relationship  existing  be- 
tween Messenger  George  W.  Wnite  and  J.  F,  White,  who  signs  re- 
ceipts attached  to  voucher.  This  was  requested  in  order  to  determine 
whether  or  not  Messenger  White  was  l>oarding  at  home." 

The  facts  are  not  as  full  and  clear  aa  they  might  be,  but  it  appears 
frtHD  the  papers  of  the  settlement  that  sometime  in  the  year  1913 
Messenger  White  was  transferred  from  station  at  Chicago,  111.,  to 
station  at  Fort  Sam  Houston,  Tex.,  and  later,  from  the  latter  place 
to  Fort  Bliss,  Tez.  So  far  as  the  records  show,  the  latter  place  be- 
came his  permanent  station.  He  was  not  on  temporary  duty  there 
from  any  other  station.  While  he  was  at  such  place,  or  during  the 
period  in  question,  it  appears  that  both  the  Second  and  Eighth 
Cavalry  Brigade  were  on  temporary  duty  there  and  for  that  reason 
it  was  thought  that  Messenger  White  cjiould  be  entitled  to  reim- 
bursement of  subsistence  as  was  paid  to  him. 

The  employee's  regular  station  was  Fort  Bliss.  The  fact  that  the 
Second  and  Fighth  Cavalry  Brigade  and  other  civilian  employees 
-  were  there  on  temporary  duty  did  not  affect  or  change  his  status. 
Port  Bliss  remained  his  permanent  station.  It  is  well  understood 
Chat,  in  the  absence  of  a  provision  of  law  therefor,  a  civilian  employee 
is  not  entitled  to  subsistence  or  reimbursement  therefor  at  his  per- 
manent station. 

It  is  true  that  on  November  9,  1914,  the  assistant  and  chief  derk 
of  the  War  Department,  "  By  order  of  the  Secretary  of  War,"  issued 
an  order  that — 

"  The  duty  of  Mr.  White  at  headquarters,  8th  Brigade,  while  tht^e 
headquarters  are  at  Fort  Bliss,  Texas,  is  to  be  regarded  as  temporary 
duty  within  the  meaning  of  subparagraph  6  of  A.  R.  733." 

Apparently  the  only  purpose  of  said  order  was  to  place  the  em- 
ployee in  a  temporary-duty  status  at  his  regular  station,  in  order 
that  he  might  draw  the  increase  for  subsistence.  I  do  not  think  his 
light  to  draw  the  increase  for  any  period  could  be  accomplished  in 
this  manner;  hut  if  it  could  be,  it  would  seem  to  be  ineffectual  to 
authorize  payment  for  any  period  prior  to  the  date  of  the  order. 
An  order  that  a  duty  is  to  be  regarded  as  temporary  is  a  conclusion 
or  opinion  and  not  the  assignment  of  a  duty,  temporary  or  other- 
wise. The  payment  in  question  is  for  the  period  from  July  1  to 
October  31, 1914. 

The  voucher  is  open'  to  another  objection,  and  that  is,  that  the 
relationship  existing  between  Messenger  AVhite  and  J.  F.  White,  who 
signed  the  receipts  attached  to  the  voucher,  is  noC  explained.  The 
auditor  asked  for  an  explanation,  iSut  none  was  given  him.  The 
SDppoaition  is  that  Mr.  White  was  bving  and  boarding  at  his  home. 

Upon  the  facts  appearing,  the  audi  tor's  action  is  affirmed.    *    *    * 
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A  Filipino  Bwvlns  OB  a  seBman  Id  a  veaael  of  Philippine  ng\Mtrj  flrlnc  the 
American  df^  whether  stilived  Id  the  Philippine  lalanda  or  elsewhere,  la  not 
an  American  seanian  within  the  meaning  of  the  statutes  providing  tw  the 
r^ef  of  distressed  Ajuerlcan  seamen. 

A  Filipino  serving  as  a  seaman  In  an  American  veaael  registered  and  enrcilled 
is  the  United  States  la  not  an  American  seaman  within  the  meaning  of  tbe 
Btatntes  providing  for  the  relief  of  distressed  Amertcan  seamen  nnleas  he 
was  regolarlr  shipped  In  a  port  of  the  United  States. 

An  alien  shipping  In  a  port  of  the  Philippine  Islands  as  a  sesman  In  an  American 
vessel  doea  not  therefay  acquire  the  atatos  of  an  American  seaman  within 
the  meaning  of  the  Btatntes  providing  for  the  relief  of  distressed  American 


CemptroUer  Warwick  to  the  lenretarr  of  ftate,  July  S,  1S18: 
I  have  your  request  of  June  23, 1916,  for  decision,  as  follows: 

"There  is  enclosed  for  consideration  a  copy  of  a  despatdi  from  the 
American  consul  general  at  Shanghai,  China,  requesting  instructions 
as  to  the  status  of  FiUpinos  within  the  meaning  of  the  statutes  relat- 
ing to  the  relief  of  seamen  by  the  American  consular  officers.  The 
consul  general  desires  a  ruling  particularly  with  re^rd  to — 

"  1.  Whether  a  Filipino  seaman  on  a  vesBel  of  Philippine  registry, 


flying  the 
where,  is  e 


,   s  entitled  to  relief  as  an  American  seaman. 
"2.  Whether  a  Filipino  seaman  on  an  American  vessel  registered 
or  enrolled  in  the  Unit«d  States  is  entitled  to  relief  as  an  American 


"  3.  Whether  the  shipment  of  a  foreigner  on  an  American  vcssal 
in  a  port  of  the  Philippine  Islands  confers  upon  such  forugner  the 
status  of  an  American  seaman  under  paragraph  260  of  the  Consular 
Regulations  of  1896." 

Section  4577,  Revised  Statutes,  directing  relief  of  seamen,  provides 
as  follows : 

"It  shall  be  the  duty  of  the  consuls,  vice  ooosuls,  CMDOierciAl 

agents,  and  rice  commercial  agents,  from  time  to  time,  to  provide  for 
the  seamen  of  the  United  States,  who  may  be  found  destitute  within 
their  districts,  respectively,  sufficient  subsistence  and  passages  to 
some  port  in  the  United  States,  in  the  most  reasonable  manner,  at  the 
expense  of  the  United  States,  subject  to  such  instructions  as  the 
Secretary  of  State  shall  give    *    •    *," 

The  appropriation  for  such  relief,  for  the  current  fiscal  year 
(Public,  No.  131,  64th  Cong.,  p.  12),  provides  as  follows: 

"  For  relief  and  protection  of  American  seamen  in  forei^  coun- 
tries and  in  the  Panama  Canal  Zone  and  shijjwrecked  American  sea- 
men in  the  Territory  of  Alaska,  in  the  Hawaiian  Islands,  Porto  Rico, 
and  the  Philippine  Islands,  $40,000." 

Upon  the  questicm  as  to  the  application  of  the  above  section  of 
the  Revised  Statutes,  and  the  availabili^  of  an  appropriation  nmi- 
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lar  in  terms  to  the  cme  for  the  current  fiscal  year  providing  r^ef 
to  American  seamen,  it  was  held,  in  8  Comp.  Dec.,  646 : 

"2.  The  seamen  of  the  merchant  marine  of  the  United  States 
alone  are  those  whom  the  law  contemplates  relieving;  iiierefore, 
citizens  of  the  United  States  who  ship  in  foreign  vessels  are  not 
American  seamen  within  the  meaning  of  the  relief  laws.  If  at  the 
time  of  applying  for  relief  they  are  b^  habit  and  intent  bona  fide 
members  ot  the  American  merchant  marine,  they  are  entitled  thereto, 
although  their  last  service  may  not  have  been  in  an  American  vessel. 

"  3.  Seamen,  whether  citiaena  of  the  United  States  or  foreigners, 
who  are  regularly  shipped  in  an  American  vessel  in  a  port  of  the 
United  States,  or'  such  persons  as  come  under  the  provisions  of  sec- 
tion 2174  of  the  Hevised  Statutes,  are  considered  iunericsn  %amen. 

"  4.  Seamen,  other  than  American,  whether  citizens  of  the  TTnited 
States  or  foreigners,  shipped  on  foreign  vessels,  whether  in  ports  oi 
the  United  States  or  in  foreign  ports,  are  not  ccHisidered  AJnerican 
seamen. 

"  5.  No  provision  is  made  for  the  relief  of  shipwrecked  seamen  of 
foreign  vessels,  but  shipwrecked  seomen  of  American  vessels  are 
entitled  to  relief  regardless  of  their  national]^." 

The  foregoing  states  in  clear  terms  the  rules  to  be  applied  in  Uie 
present  case. 

The  act  of  July  1,  1902  (32  Stat.,  691),  providing  for  the  estab- 
lishment of  a  temporary  government  for  the  Philippine  Islands  did 
not  extend  the  laws  of  the  United  States  to  those  islands,  but,  on 
the  contrary,  section  1  specifically  provided  that  they  should  not 
apply.  Neither  are  they  made  applicable  by  the  later  act  of  March 
23,  1912  (37  Stat,  77),  nor  has  there  been  any  legislation  by  Con- 
gress looking  to  the  naturalization  of  vessels  of  the  PhUippine 
Islands.  Such  vessels  are  not  a  part  of  the  merchant  marine  of  the 
United  States  within  the  meaning  of  the  foregoing  relief  statutes. 

Prior  to  the  passage  of  the  act  of  July  1, 1902,  the  shipping  of  the 
Philippine  Islands  was  dealt  with  by  the  Philippine  Commission, 
and  since  the  passage  of  that  act,  by  the  Philippine  (Jovenunent 
established  thereby,  (See  decision  of  Jan.  17,  1914,  upon  auditm^s 
construction,  68  MS.  Comp.  Dec.,  353.) 

In  accordance  with  the  foregoing,  the  questions  submitted  are  an- 
swered as  follows: 

1.  No. 

2.  Not  unless  he  has  acquired  the  character  of  an  American  seaman 
by  being  regularly  shipped  in  a  port  of  the  United  States. 

8.  No. 

BXTurisHuiG  nxTTnis  AS  DiBTHTSuisnKS  nunc  KDAnnre. 

Wbere  a  cootract  provides  tbat  the  contractor  shall  Install  la  a  public  building 
new  lighting  fixtures  ot  a  certain  specified  finish  and  shall  repair  certain 
<dd  flxturcB  therein,  nothlDg  being  stated  aa  to  the  finish  thereof,  the  con- 
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tractor  may  oot  lawfully  be  required,  as  a  pert  of  the  repair  work  on  tbe 
old  fixtures,  to  reflnlah  them,  at  hla  own  expense,  so  as  to  harmoolie  wltb 
the  new, 

SeoIiloB  liy  Coiqtrollei  Warwlok,  July  10,  ISM: 

The  Reading  Chandelier  Works  requested,  June  20,  1916,  a  recon- 
dderation  of  the  decision  of  this  office,  dated  Februflry  17,  1916, 
affirming  the  action  of  the  Auditor  for  the  Treasury  Department  in 
disaUowing,  per  certificate  No.  43984,  dated  May  8,  1915,  its  claim 
for  $300.50,  a  sum  alleged  to  be  due  it  as  extra  compensation  for 
work  done  under,  or  in  connection  with,  a  contract  dated  October  12, 
1914,  covering  the  furnishing  of  new,  and  the  repairing  of  old,  light- 
ing fixtures  at  the  courthouse  and  post-office  building,  New  York 
■City. 

By  the  tenns  of  the  contract  in  question  the  Reading  Chandelier 
Works  undertook,  in  accordance  with  specifications  and  plans  thereto 
attached,  *'  to  manufacture  and  install  new  lighting  fixtures  and  to 
repair  old  lighting  fixtures ''  at  a  lump-sum  price  of  $3,346  for  the 
specified  work. 

The  contract  specifications  set  out  in  detail  the  number,  type,  etc., 
of  the  fixtures  that  were  to  be  manufactured  and  installed,  but  did 
not  specify  in  like  detail  the  numtier,  kind,  or  location  of  the  old 
fixtures  that  were  to  be  *'  repaired,"  nor  were  the  kind  and  extent 
of  the  repairs  that  would  be  required  thereon  specified. 

Paragraph  40  of  ihe  specifications  described  the  work  to  be  done 
as  follows: 

"These  specifications  and  drawing  cover  the  manufacture  and 
installation  of  all  interior  lighting  fixtures  noted  in  schedule  and 
repairing  of  old  fixtures  now  in  place  as  hereinafter  noted." 

As  before  stated,  however,  the  old  fixtures  "now  in  place"  were 
not  specified  in  detail. 

Other  proviaons  of  the  contract  specifications  having  a  bearing 
on  the  claim  now  in  question  wei-e  as  follows : 

"22.  Proposals. — Proposals  as  hereinbefore  called  for  must  be 
based  on  drawings  Nos.  322,  L-600,  L-601,  L-602,  and  these  specifica- 
tions, and  the  drawings  and  specifications  must  be  interpreted  to- 
f ether,  and  all  work  called  for  in  either,  or  not  included  in  either 
ut  necessary  to  the  satisfactory  completion  of  the  work,  must  be 
included  in  the  proposals. 

"23.  Visit  the  building. — Bidders  are  requested  to  visit  the  build- 
ing and  inform  themselves  as  to  all  the  conditions,  and  failure  to  do 
80  will  in  no  way  relieve  the  successful  bidder  from  the  necessity  of 
furnishing  any  material  or  performing  any  labor  that  may  be  re- 
quired to  complete  the  work  in  accordance  with  the  true  intent  anil 
meaning  of  the  specifications  and  drawings  without  additional  cost 
to  the  Government." 
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"25.  Measurementa. — The  contractor  mast  check  and  veri^  the 
drawing  by  his  own  measurements  at  the  building,  as  he  will  be  held 
responsible  for  the  proper  fitting  of  the  work." 

"46.  Interpreiation  of  drawings  and  specificationa. — In  all  ques- 
tions as  to  the  interpretation  of  drawings  and  specifications,  the 
satisfactory  completion  of  the  work,  and  the  defects  necessary  to  be 
remedied,  the  decision  of  the  SnperviEdng  Architect  shall  be  final  and 
binding  upon  the  contractor.  No  interpretaticoi  of  drawings  and 
Specifications  may  be  made  prior  to  the  award  of  the  contract." 

"  60.  Finish  of  /fecfurcB.— The  finish  of  all  new  fixtures  is  to  be 
light  oxidized  brass.     *     •     • " 

"  63.  Repairing  old  fissturea  now  in  place. — All  single-light  pend- 
ants in  place  in  rooms  to  be  altered  or  refinished  wider  contract  for 
alterations  and  betterments  to  accommodate  the  United  States  courts 
are  to  be  placed  in  first-class  condition,  including  sockets,  chain  pulls, 
glassware,  and  holders,  as  directed  by  the  supervising  chief  engi- 
neer." 

In  the  progress  of  the  work  the  contractor  was  required  to  take 
down  and  refiniah  64  old  lighting  fixtures  (65  claimed  to  have  been 
refinished)  in  such  wise  as  to  make  them  harmonize  in  finish  with 
the  new  fixtures  installed  in  other  rooms  by  the  contractor.  The 
contractor  protested  against  being  required  to  refinish  said  old  fix- 
tures and  asked  for  an  allowance  of  $292.50  on  account  of  alleged  extra 
work  involved  in  such  refinishing.  The  contractor  was  also  required 
to  furnish  four  extension  pieces  or  canopies  for  certain  lights  in  rooms 
347  and  343,  which,  it  claimed,  were  not  called  for  by  the  plans  and 
specifications,  and  for  which  it  claimed  an  additional  allowance  of  ¥8. 

With  reference  to  the  last-mentioned  claim,  the  department  ruled 
that  the  canopies  were  required  to  make  the  lights  In  connection  with 
which  they  were  furnished  complete  in  accordance  with  the  plana 
and  specifications,  and  declined  to  recommend  any  extra  allowance 
on  such  account. 

With  respect  to  the  refinishing  of  the  64  old  fixtures,  it  was  like- 
wise held  that  the  provisions  of  the  specifications  requiring  the  old 
fixtures  to  he  placed  in  first-class  condition  contemplated  that  they 
should  be  refinished. 

In  the  decision,  a  reconsideration  of  which  is  now  requested,  it  was 
held  that  the  only  question  involved  in  the  claim  submitted  was  as 
to  whether  the  term  "  repair  "  as  used  in  said  contract  would  include 
under  those  terms  of  the  specifications  above  quoted,  the  work  of 
"refinishing"  said  fixtures  to  make  them  harmonize  with  the  new 
fixtures  installed  under  the  same  contract,  and  it  was  concluded, 
under  all  the  terms  of  the  contract,  that  the  contractor  was  obligated 
to  refinish  the  fixtures  without  extra  compensation  on  such  account. 

Hy  attention  is  now  particularly  invited  to  the  language  of  para- 
graph 60  of  the  specifications,  which  describes  the  finish  for  all  new 
fixtures  and  fails  to  make  any  such  provisioQ  with  respect  to  the  old 
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fixtures,  and  it  is  upied  frtna  this,  odiIw  the  well-known  prineiple 
at  lnw  tbat  tbfl  mtming  at  one  exdndn  the  other,  that  the  contrsfilnr 
was  not  obligated  or  (riiliged  to  refinisb  the  old  fixtures. 

As  said  in  the  decision  of  February  17,  the  term  "  repair  ^  would 
not  ordinarily  have  the  broad  signification  which  has  been  placed 
upcm  it  in  ttiis  case  by  the  officers  of  the  SuperviEong  Architect's 
office.  "  To  repair**  is  to  restore  to  a  sound  state  whatever  has  been 
partially  destroyed ;  to  make  good  an  existing  thing;  to  restore  after 
decay,  injury,  or  partial  destruction;  and  as  used  in  the  contra<^ 
proper,  the  word  "repair**  would  ordinarily  call  for  the  doing  only 
of  sncb  things  as  would  place  the  old  fixtures  in  a  good  and  serrice- 
able  condition.  By  the  term  "  repair,"  as  it  is  ordinarily  under- 
stood, is  meant  not  to  make  a  new  thing,  but  to  refit  or  make  good 
or  restore  an  existing  thing.  Authorities  in  support  of  this  view 
were  cited. 

I  am  inclined  to  conclude  that  the  present  contentions  of  the  con- 
tractor are  well  taken  and  are  justified  in  point  of  law.  There  is  not 
a  word  or  line  in  the  contract  or  specifications  which  in  anywise 
would  have  put  the  contractor  on  notice  that  anything  more  was  to 
be  done  to  the  old  fixtures  than  was  necessary  to  put  them  in  good 
working  order.  There  was  an  existing  contract  for  alterations  and 
betterments  of  the  rooms  in  which  the  old  lights  were  located,  with 
which  contract  this  contractor  had  nothing  to  do,  and  if  any  changes 
in  said  fixtures  other  than  those  necessaiy  to  place  said  fixtures  in 
good,  serviceable  condition  were  contemplated,  it  would  have  heea 
an  easy  matter  so  to  specify. 

The  term  "repair"  as  used  in  those  ccuitract  specifications  re- 
ferring to  the  old  fixtures  certainly  did  not  imply  that  said  fixtures 
were  to  be  taken  down,  sent  to  the  factory,  and  put  in  a  condition 
corresponding  to  the  new  fixtures  which  the  contractor  was  to  make 
and  install,  and  the  fact  that,  in  specifying  that  the  new  fixtures 
were  to  be  of  a  particular  and  well-described  finish,  not  one  word 
was  anywhere  said  concerning  the  finish  of  the  old  fixtures  is  evi- 
dence that  at  the  time  the  contract  specifications  were  drawn  there 
was  no  intention  to  require  the  successful  bidder  to  take  down  and 
refinish  such  old  fixtures. 

There  a  no  question  or  dispute  that  the  contractor  did,  in  additi<ai 
to  placing  such  old  fixtures  in  first-class,  workable  condition,  take 
them  down  and  reoxidize  and  otherwise  refinish  them  to  make  them 
harmonize  with  the  fixtures  installed  in  other  rooms,  nor  is  any 
question  raised  that  if  the  work  thus  involved  was  extra  work  the 
price  now  claimed  on  such  account  is  not  fair  and  reasonable.  It  is 
admitted  tbat  M  lights  were  thus  refinished,  for  which  a  price  of 
$1.50  per  lig^t  is  claimed. 
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On  s  reconsideratioB  of  the  dedsion  referred  to,  the  action  of  the 
auditor  in  disallowing  the  claim  on  the  account  Btated  is  disaffirmed, 
and  a  certificate  of  difference  in  the  contractor'*  favor  of  $288  will 
issae  aoconUngly;  i.  e.,  an  allowance  of  $4.S0  per  fixture  for  the  04 
fixturee  refinished  is  made. 

I  find  no  reason  for  disturbing  the  action  of  the  auditor  with 
respect  to  the  claim  for  the  four  canopies.  I  think  a  fair  interpre- 
tation of  the  contract  drawings  and  specifications  required  the  con- 
tractor to  furnish  such  canopies  as  a  part  of  the  contract  under- 
taking. 

rATMurat  BT  cixBKt  ov  TOiras  niTxi  oitinm. 

A  clerk  of  a  United  States  court  in  Alaska  Is  eotltled  to  credit  for  any  pay- 
ment  made  by  blm  from  the  scMnlled  Schedule  O  fand  on  the  order  <a 
direction  of  the  Jndge,  the  clerk  having  no  discretion  with  respect  to  inch 
payments. 


1  by  ComptToUar  Warwlok,  July  11,  1»1<: 

G.  A.  Adams,  clerk  of  the  District  Court  for  the  Territory  of 
Alaska,  Second  Division,  requested  July  3,  1916,  a  revision  of  the 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  dis- 
allowing by  certificate  No.  7194,  dated  April  11,  1916,  certain  items 
amounting  to  $90. 

The  disallowances  were  for  payments  to  expert  witnesses  {phy- 
sicians) in  five  inquest  cases,  as  follows: 

1.  To  Dr.  W,  D'Arcy  Chace,  for  services  rendered  at  the  Inqueat  held 

upon  the  body  of  Emma  Flyon,  deceased,  before  Jamea  Frawley,  U.  8. 
commlmloner,  October  19,  1914,  one  day $15 

2.  To  Dr.  Thoe.  L.  Ferenbangli,  for  service  rendered  at  the  inqneat  held 

npoD  the  body  of  Nngiak   <natlve),  deceased,  before  Chas.  J.  Koen, 

D.  B.  eommlailoQer,  November  4,  1914,  one  day . 15 

S.  To  Dr.  W.  D'Arcy  Chace,  for  services  rendered  at  the  Inquest  held  upon 
the  body  of  Stephen  Naas,  deceaBed,  before  James  Frawley,  U.  S. 
commissioner,  January  7,  1B15,  one  day IB 

4.  To  I^.  ThoB.  K  FerenbaUKh,  for  services  rendered  at  the  Inqnest  held 

npon  the  body  of  WeO-Wood-€ba  (native),  deceased,  twfore  Cbas.  J. 
Koen,  n,  S.  commlsaloner,  November  20,  1914,  one  day IB 

5.  To  Dr.  J.  H.  Maetard.  for  services  rendered  at  the  Inquest  held  upon 

the  body  of  Emma  Dalqulst,'deceased,  before  Jamea  Frawley,  U.  S. 
coffimlasKraer,  March,  1918,  two  days 80 

Total 90 

The  foregoing  payments  were  made  upim  separate  orders  of  the 
court  issued  in  each  case,  in  effect  as  follows : 

"  Ton,  the  said  G.  A.  Adams,  clerk  of  said  court,  are  hereby  author- 
ized and  directed  to  pay  tiie  expert  witnesses  (physicians)  fee,  in 
the  matter  of  said  inquest,  as  herein  above  set  forth,  out  of  Soheaule 
C  fond  a«  [wovided  by  sec.  7,  vol.  85,  p.  840,  U.  S-  S.  L." 

All  of  said  orders  were  signed  by  the  district  judge.  The  auditor 
cited  as  hifl  reason  for  disallowing  said  payment  section  874,  act  of 
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March  3,  1899  (80  Stat,  1826),  and  paragraphs  1580,  925,  aod  926, 
Attorney  General's  InstructiooB. 
Section  371  of  the  act  of  March  3,  1899  (30  Stat,  1826),  provides: 
"  That  the  commisaioDer  must  return  to  the  district  court  a  writ- 
ten  statement,  verified  b^  his  own  oath,  of  the  expense  of  any  in- 
quest or  burial  held  by  him,  including  his  fees  and  uie  fees  of  jurors 
and  witnesses,  which  account,  upon  being  allowed  by  the  district 
court,  must  be  paid  to  the  persons  to  whom  the  items  thereof  are  due 
by  the  United  States  marshal,  from  moneys  appropriated  to  pay 
the  expenses  of  United  States  courts." 

Notwithstanding  the  foregoing,  Fund  C  from  which  these  pay- 
ments were  made  is  under  the  control  of  the  judge  of.the  court,  and 
as  the  judge  directed  payment  to  be  made  from  that  fund,  the  clerk 
had  no  discretion  in  the  matter  and  is  therefore  entitled  to  credit 
(See  74  MS.  Comp.  Dec.,  160,  dated  July  17, 1915.) 


ACmrO  ZBSPEBS,  COAST  OQASD. 

There  Is  no  autborlt;  In  extstlns  law  tor  tbe  creation  of  tbe  grade  of  acting 
fceeper  Id  the  Coast  Ooard,  and  an  enlisted  man  thereof  whom  It  has  been 
attempted  to  appoint  to  snch  grade,  and  who  actually  performs  the  duty 
of  a  beeper  under  snch  appointment,  la  entitled  to  the  pay  of  a  keeper  for 
such  duty. 

Deelilin  b^  Comptroller  Warwlek,  Jnljr  11,  1816: 

The  Auditor  for  the*  Treasury  Department  submits  for  approval, 
disapproval,  or  modification  his  decision  of  June  27, 1916,  as  follows: 

"  This  office  has  before  it  the  settlement  of  the  account  of  C.  A. 
Lippincott,  superintendent  of  the  1th  Coast  Guard  district,  for 
Coast  Guard,  1916,  for  the  month  of  March,  1916.  On  voucher  No. 
6,  pay  roll  of  Napeague  Station  for  month  of  February,  1916,  found 
therein,  Kobert  L.  Howell,  acting  keeper,  has  been  paid  $45  on  ac- 
count of  clothing  credit,  as  having  served  a  full  term  of  first  enlist- 
ment and  granted  an  honorable  discharge. 

"Robert  L.  Howell  enlisted  in  the  Coast  Guard  Feb.  22,  1915, 
and  received  pay  as  No.  1  surfman  from  Feb.  22,  1915,  to  April  30, 
1915. 

"  On  May  1,  1915,  he  was  appointed  acting  keeper  and  performed 
the  duties  of  keeper  from  May  1,  1915,  to  Feb.  29,  1916.  He  was 
paid  from  May  1,  1915,  to  Sept.  30,  1915,  five  months,  at  a  base  pay 
of  $75  per  month.  During  the  remainder  of  the  period,  from  Oct.  1, 
1915,  to  Feb.  29,  1916,  he  received  a  base  pay  of  $83.33  per  month, 
the  regular  pay  of  a  keeper.  On  March  1, 1916,  he  received  the  pay- 
ment of  $45  on  account  of  clothing  credit  as  having  completed  a  full 
terin  of  first  enlistment. 

"  Section  11  of  act  of  April  16, 1908  (35  Stat,  63),  provides: 

"*That  an  enlisted  man  upon  first  entering  the  Kevenue-Catter 
Service  shall  have  credited  to  his  account  me  sum  of  forty-five 
dollars,  and  upon  each  subsequent  enlistment  the  sum  of  twenty 
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dollars,  for  uniform  clothm^,  and  such  amount  shall  be  paid  to  said 
enlisted  man  at  the  expiration  of  his  term  of  enlistment  if  he  has 
served  a  full  term  as  prescribed  by  the  Secretary  of  Uie  Treasury 
and  has  received  an  honorable  discharge.' 

"Sectionlof  theactof  May26, 1906  (34  Stat.,  200),  provides: 

" '  That  all  persons  composmg  the  enlisted  force  of  the  £«venue- 
Cutter  Service  shall  be  enUated  for  a  term  not  to  exceed  three  years, 
in  the  discretion  of  the  Secretary  of  the  Treasury,  who  shall  prepare 
regulations  governing  such  enlistments  and  for  the  general  govern- 
ment of  the  service.' 

"  General  Order  No.  21  of  the  Revenue-Cutter  Service,  pars.  1  and 
2,  read  as  follows : 

"'1.  Enlistments  in  the  Revenue-Cutter  Service  shall  be  for  the 
I)eriod  of  one  year,  but  may  be  terminated  at  any  time  by  direc- 
ti(m  of  the  Secretary  of  the  Treasury.  Enlistments  shall  be  for 
general  service,  without  reference  to  any  particular  vessel  or  station, 
and  enlisted  persons  may  be  transferred  from  one  vessel  or  station 
to  another.     (See  arts.  673  and  675.) 

"'2.  An  enlisted  person  shall  be  considered  to  have  served  a  full 
term  of  enlistment — 

"'(a)  At  the  expiration  of  one  year  from  date  of  enlistment,  the 
date  of  expiration  to  be  the  day  of  the  month  next  preceding  the 
anniversary  of  the  date  of  enlistment. 

"'(6)  When  the  enlistment  is  terminated  by  direction  of  the  Sec- 
retary of  the  Treasury,  for  the  convenience  of  the  Government,  and 
not  by  reason  of  inaptitude,  undesirability,  or  unfitness. 

"''(c)  When  the  enlistment  is  terminated  by  direction  of  the  Sec- 
retary of  the  Treasury  because  of  physical  or  mental  disability,  in- 
cident to  service.' 

"  The  act  of  January  28,  1915  (38  Stat.,  801 ),  provides ; 

" '  Sec.  2.  That  in  the  Coast  Guard  there  shall  be  a  captain  com- 
mandant, senior  captains,  captains,  first  lieutenants,  second  lieu- 
tenants, third  lieut«nants,  engineer  in  chief,  captains  of  engineers, 
first  lieutenants  of  engineers,  second  lieutenants  of  engineers,  third 
lieutenants  of  engineers  and  constructors,  cadet  and  cadet  engineers, 
warrant  officers,  petty  officers,  and  other  enlisted  men,  all  of  said 
officers,  respectively^  corresponding  to  the  present  officers  of  Revenue- 
Cutter  Service,  which  are  transferred  to  the  Coast  Guard,  and  all 
the  present  incumbents,  officers,  and  enlisted  men  are  also  transferred 
to  corresponding  positions  in  the  Coast  Guard;  a  general  superin- 
tendent, assistant  general  superintendent,  district  superintendents, 
keepers,  and  surfmen,  which  offices  and  positions  shall  be  transferred 
from  the  corresponding  positions  in  the  existing  LIfe-Saving  Service 
and  be  made  like  positions  in  the  Coast  Guard,  and  all  the  incumbent 
officers  and  surfmen  shall  be  transferred  to  such  corresponding  posi- 
tions in  the  Coast  Guard,  in  which  the  superintendents  shall  be  com- 
missioned as  such,  keepers  shall  be  warrant  oncers  and  surfmen  shaU 
he  enlisted  men,  of  which  enlisted  men  the  number  one  surfmen  shall 


be  petty  0 

" '  There  shall  he  in  the  administrative  service  of  the  Coast  Guard 

two  chiefa  of  division,  to  be  appointed  by  the   Secretary  of  the 

Treasury,  with  annual  salary  of  $3,000  each,  together  with  such 

clerical  and  technical  positions  and  the  incumbents  therein  as  it  may 
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be  necesssry  to  transfer  from  the  two  existing  orgfinizatioiis  to  the 
Coast  Guard.  There  may  be  such  other  clerical  and  technical  fl8- 
sistunce  as  may  from  time  to  time  be  authorized  by  Congress. 

" '  Except  as  herein  modified  all  emsting  laws  relating  either  to  the 
present  Life-Saving  Service  or  the  present  Revenue-Cutter  Service 
shall  remain  of  force  as  far  as  applicable  to  the  Coast  Guard,  and 
tlie  offices,  positions,  operations,  and  duties  shall  in  all  respects  be 
held  and  construed  to  impose  the  same  duties  upon  the  positions  and 
their  incumbents  in  the  Coast  Guard  as  are  now  imposed  upon  the 
corresponding  positions  and  incumbents  in  the  said  two  existing  or- 
ganizations. The  provisions  of  the  act  entitled  "An  act  to  regulate 
enlistments  and  punishments  in  the  United  States  Revenue-Cutter 
Service,"  approved  May  twenty-sixth,  nineteen  hundred  and  six, 
shall  apply  to  and  govern  the  Coast  Guard. 

'"All  duties  now  performed  by  the  Revenue-Cutter  Service  and 
Life-Savine  Service  shall  continue  to  be  performed  by  the  Coast 
Guard,  ana  all  such  duties,  together  with  all  duties  that  may  here- 
after be  imposed  upon  the  Coast  Guard,  shall  be  administered  by 
the  captain  commandant,  under  the  direction  of  the  Secretary  of  the 
Treasury,  and  all  funds  and  appropriations  now  provided  by  law  for 
the  Revenue-Cutter  Service  and  all  funds  and  appropriations  now 

ftrovided  by  law  for  the  Life-Saving  Service  shall  be  available  for 
ike  purposes  under  the  Coast  Guara  hereby  created. 

" '  Sec.  3.  That  all  existing  laws  afecting  rank,  pay,  and  allow- 
ances in  the  present  Life-Saving  Service  and  the  Revenue-Cutter 
Service  shall  apply  to  the  corresponding  positions  in  the  Coast  Guard 
and  the  officers  and  men  transferred  thereto  and  their  successors. 
This  shall  include  alt  laws  and  regiilations  which  now  give  to  the 
enlisted  men  of  the  existing  Revenue-Cutter  Service  increased  pay 
of  $1  per  month  for  each  mree  years'  service,  allowances  for  uni- 
forms, and  all  other  allowances  or  fatuities  due  to  enlisted  men, 
which  are  hereby  made  applicable  to  the  enlisted  men  of  the  Coast 
Guard  who  were  formerly  surf  men  in  the  Life-Saving  Service.' 

"  The  Comptroller  in  decision  dated  April  11,  1916  (77  MS.  Comp. 
Dec,  60),  in  case  of  F.  E.  Aubin,  states:  ^I  must  hold,  therefore,  that 
in  cases  of  promotion  from  enlisted  men  to  warrant  officer  before  the 
full  t«rm  of  enlistment  for  one  year  has  been  served,  no  clothing 
credit  is  due  to  the  enlisted  man.' 

"  In  the  case  of  Daniel  Shelaon,  acting  keeper  at  Crisps  Coast 
Guard  Station,  11th  district,  the  Comptroller  states  in  decision  dated 


September  20,  1915  (74  MS.  Comp.  Dec,  1128) : 

" '  General  Order  No.  6,  supra,  attempts  to  create  a  new  office,  po- 
sition, or  rating,  namely,  that  of  '  acting  keeper '  at  a  salary  of  $75 


per  month.    As  hereinbefore  shown,  this  can  not  be  done  in  the  ab- 
sence of  express  authority  of  law  therefor. 

"*It  appears,  however,  that  Mr.  Shelson  performed  the  duties  of 
keeper  during  the  period  in  question  and  it  is  evident  that  it  was  not 
the  intention  of  the  department  in  assigning  him  to  such  duty  to  re- 

auire  him  to  perform  the  same  as  a  number  one  surfman  and  for 
le  pay  of  a  number  one  surfman.  There  was  a  vacancy  to  which 
he  could  have  been  appointed  as  keeper,  and  section  4  of  the  Coast 
Guard  act  provides  it  shall  be  filled  by  promotion  from  the  grade 
of  surfman.    In  view  of  these  facts  I  am  of  opinion  that  his  asmgn- 
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ment  to  fill  the  position  of  keeper  was  a  promotion  and  appointment 
in  pursuance  of  the  above  provision  for  a  probationary  period.' 

"The  Comptroller  having  decided  that  in  case  of  promotion  from 
enlisted  man  to  warrant  oflicer,  before  the  full  term  of  enlistment  of 
one  year  has  been  served,  that  no  clothing  credit  is  due  the  enlisted 
man,  and  having  also  decided  that  the  position  of  '  acting  keeper ' 
can  not  be  created  without  express  authority  of  law,  and  that  the  as- 
signment of  a  No.  1  aurfman  to  fill  the  position  of  keeper  is  a  pro- 
motion and  appoinljuent  as  keeper,  in  pursuance  of  law,  for  a  pro- 
bstioDarT  pen<>d,  it  would  appear  that  Robert  L.  Howell  served  only 
from  F^ruary  22,  191&,  to  Apr.  30,  1915,  as  an  eniuted  man  and 
would  therefore  not  be  entitled  to  ije  paid  ^^5  on  account  of  clothing 
credit,  as  he  had  n<^  served  a  full  term  as  provided  by  law. 

"  Upon  this  item  the  disbursing  officer  has  made  an  overpayment 
of  $45. 

"  The  act  of  March  26,  1908,  85  Stat.,  46,  provides  that  the  pay  of 
keepers  of  life-saving  stations  shall  be  one  thousand  dollars  per 
annum  each.  As  Bobert  L.  Howell  was  promoted  and  appointed 
keeper  in  pursuance  of  law  for  a  probationsry  period  on  May  1,  1915, 
he  was  entitled  to  base  pay  at  the  rate  of  $1,000  per  annum,  or  $83.33 
per  month  for  five  months,  from  May  1  to  Sept.  30,  1915.  He  was 
paid  for  that  period  $75  per  month  (plus  80  per  cent).  He  should 
have  been  paid  $83.33  (plus  30  per  cent).  He  was  underpaid  $8.33 
per  month  (plus  30  per  cent)  for  five  months,  making  an  under- 
payment of  $64.17.  After  deducting  the  overpayment  of  $45  for 
clothing  there  is  still  a  balance  due  the  '  acting  keeper '  upon  his  re- 
tirement from  the  service  Feb.  29,  1916. 

^'It  is  to  be  noted  that  this  office  has  no  claim  before  it  of  Robert 
L.  Howell.  The  account  of  Disbursing  Officer  Lippincott  is  being 
settled  and  no  greater  credit  can  be  given  him  than  the  amount  ac- 
tually disbursed. 

"I  have  decided  that  Robert  L.  Howell  was  entitled  to  a  base  pav 
of  $83.38  per  month  from  May  1  to  Sept.  30,  1915,  and  as  the  net 
amount  patd  him  by  the  diri>ur8ing  officer  does  not  exceed  the  amount 
due  him,  no  deductitm  should  be  made  from  the  disbursing  officer's 
credit" 

The  auditor's  decision  is  approved. 


rA8SZirGEK-CAB.XTZHa  TXHIOUS. 

The  prohibition  In  tbe  act  of  July  16,  1014,  relative  to  the  pnrchaM  of  motor- 
propelled,  pasaenger-carrylDg  vehicles  goes  to  the  aatnre  of  the  vehicle  and 
not  to  the  Tise  to  which  It  Is  to  be  t^^lled,  and,  accordinglr,  tbe  purchase 
of  an  ordinary  touring  car  Is  not  authorized  aolelf  because  it  is  intended 
to  use  the  car  In  lien  of  an  ambulance. 

Coi^troUer  Wanri«k  to  tlu  leor«tarr  of  War,  Jnij  IS,  19K: 

By  your  reference  of  July  6,  1916,  I  have  your  request  for  de- 
cision as  to  whether  the  appropriation  "Medical  and  Hospital  De- 
partment** is  available  for  the  purchase  of  passenger-carrying  auto- 
mobiles for  ambulance  work.  This  appropriation  provides  in  part 
for  "Purchase  of  medical  and  hospital  supplies,  including  motor 
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and  other  ambulances,  their  maintenanoe,  repair,  and  operation." 
See  Army  act  of  March  4,  1915  {88  Stat.,  1079),  as  extended  by 
the  act  of  June  30,  1916  (Public,  No.  122,  64th  Cong.)- 

The  following  explanation  of  the  proposed  purchase  of  such  ve- 
hicles is  made  by  the  Acting  Surgeon  General : 

"  2.  Recent  experiences  in  the  operation  of  our  motor  ambulances 
near  the  Mexican  border  have  made  it  apparent  that  many  of  the 
sick  and  injured  find  a  recumbent  position  in  the  suspended  litters 
of  the  ambulance  on  long  hauls  over  rough  roa^  quite  unendurable; 
and  that  the  alternative  of  sitting  upri^t  on  the  side  seats  is  very 
exhausting.  , 

"3.  To  meet  this  situation  the  recommendation  has  heretofore 
been  t«itatively  suggested  that  the  Medical  Department  procure 
ordinary  commercial  touring  cars,  of  say,  seven-passenger  size,  for 
the  conveyance  of  patients  under  conditions  where  the  regular  am- 
bulance is  not  suitable." 

Section  5  of  the  act  of  July  16,  1914  (38  Stat,  508),  provides: 

"Xo  appropriation  made  in  this  or  any  other  act  shall  be  available 
for  the  purchase  of  any  motor-propelled  or  horse-drawn  passenger- 
carrying  vehicle  for  the  service  of  any  of  the  executive  departments 
or  other  Government  establishments  or  any  branch  of  the  Govern- 
ment service  unless  specific  authority  is  given  therefor,    *    •    *  " 

The  prohibition  of  the  statute  is  upon  the  purchase  of  passenger- 
carrying  vehicles.  It  deals  with  the  character  of  the  vehicle  and 
not  oecessarily  with  the  purpose  for  which  it  is  to  be  purchased, 
and  prohibits  the  purchase  of  any  motor-propelled  or  horse-drawn 
vehicle  which  is  constructed  for  the  purpose  of  carrying  passengers 
unless  the  appropriation  out  of  which  the  purchase  is  contemplated 
makes  specific  provision  therefor.     (21  Comp.  Dec,  116.) 

The  mere  fact  that  the  proposed  vehicles  would  bear  the  dis- 
tinctive marks  of  ambulances  and  be  subject  to  the  restrictions  gov- 
erning ambulances  would  not  affect  their  efficiency  as  passenger - 
carrying  vehicles  nor  change  their  character  as  such.  The  foregoing 
appropriation  does  not  make  specific  provision  for  purchase  of 
passenger -carrying  vehicles,  and  in  the  absence  of  a  more  specific 
provision  I  have  to  advise  you  that  purchase  of  the  proposed 
passenger-carrying  vehicles  for  ambulance  work  is  not  authorized. 

WATES  KAIEi— SZTTXXmEin;  OT  ACCOTnTTS. 

Where  the  rate  which  a  water  company  may  charge  the  geQeral  public  Is  fixed 
by  competent  public  authority  the  Oovemment  Is  entitled,  under  the  same 
CondltlonB,  to  service  at  the  same  rate,  and  there  Is  no  JustlftcatloQ  for 
entering  into  a  contract  binding  the  Government  to  pay  a  higher  rate  for 
the  water  tornlehed  It 

Ad  aadltor  of  the  Treasury  should  settle  an  account  properly  before  him  upon 
the  evidence  submitted,  or  obtained  by  him,  without  suggesting  that  a  new 
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case  be  made  up  covering  the  same  general  subject  matter  as  does  the 
account  before  him  and  submitted  by  the  adinlDlstratlve  office  to  the  Comp- 
troller of  the  Treasury  for  an  advance  decision  thereon. 
Camptroller  Warwick  to  the  Seoiataj?  ol  War,  Jaly  li,  ISIB: 

I  received  on  the  6th  instant  your  request  of  July  1  for  a  decision 
of  the  question  whether  vouchers  may  be  paid  in  favor  of  the  Des 
Moines  Water  Co.,  Des  Moinee,  Iowa,  for  wat«r  furnished  from 
January  1  to  June  30,  1915,  to  Fort  Des  Moines,  the  vouchers  being 
at  the  rate  of  $300  per  month.    No  vouchers  are  submitted. 

Under  a  contract  entered  into  May  23, 1916,  the  Des  Moines  Water 
Co.  agreed  to  furnish  the  United  States,  for  use  on  the  military  reser- 
vation at  Fort  Des  Moines,  such  quantity  of  water  as  might  be  re- 
quired for  the  period  from  July  1,  1915,  to  June  30,  1916,  and  the 
United  States  agreed  to  pay  for  the  water  at  the  rate  of  10  cents  per 
thousand  gallons,  with  the  provision  that  if  in  any  one  month  the 
quantity  of  water  used  was  less  than  100,000  gallons  per  day  com- 
p^isation  to  be  paid  should  be  at  the  rate  of  $S00  per  month  for  such 
moD^s  daring  the  term  of  the  contract  in  which  said  average  daily 
consumption  is  less  than  100,000  gallons. 

It  appears  that  each  month  the  meters  indicated  a  consumption  of 
less  than  3,000,000  gallons.  At  the  rate  of  10  cents  per  thousand  the 
charge  would  have  been  less  than  $300.  The  vouchu^  are  for  tlie 
minimum  amount  of  $300  per  month  under  the  terms  of  the  contract. 

It  is  alleged  that  other  consumera  furnished  wat«r  over  the  same 
pipe  line  are  charged  a  mioimum  of  $4  per  year,  and  although  it  does 
not  appear  from  the  papers  I  assume  they  are  charged  10  cents  per 
thousand  gallons  for  quantities  used  over  the  amount  given  for  the 
minimum  charge.  It  was  contended  also  by  the  Auditor  for  the  War 
Department  that  the  cmtract  in  question  should  be  canceled  by  the 
Government  under  the  option  reserved  for  cancellation  on  10  days' 
notice,  and  that  water  should  be  secured  from  the  company  in  ac- 
cordance with  rates  legally  established  for  the  public,  or  as  might  be 
determined  to  be  just  and  reasonable  by  the  proper  public  service 
commission  of  Iowa. 

Why  the  auditor  should  have  called  on  the  Secretary  of  War  to 
cancel  the  contract  is  not  understood.  The  paid  voudiera  for  the 
first  half  of  the  fiscal  year  were  before  the  auditor  for  settlement. 
Instead  of  acting  upon  them  by  disallowance  of  such  part  as  he 
thought  illegal,  so  that  an  application  for  revision  could  be  made  to 
this  office,  be  recommended  that  the  Secretary  submit  a  voucher  for 
a  subsequent  period  for  advance  decision  by  the  Comptroller.  This 
is  an  irregular  practice  that  should  be  discontinued.  An  auditor 
should  settle  accounts  properly  before  him  and  without  suggesting 
that  a  new  case  be  made  up  for  action  by  the  Comptroller.  Such  a 
ease  must  be  acted  on  upon  the  statement  of  facts  submitted  by  the 
adminishrstiTe  office  and  not  upon  a  consideration  of  any  evidencf 


22  i»ECiaioN3  or  the  cohptbollbb. 

the  auditor  may  have  developed  in  the  case  before  him.  The  regular 
procedure  in  the  accounting  offices  of  the  Treasury  will  be  found 
best  suited  to  the  adjustment  of  accounts. 

The  contract  having  expired  by  limitation,  there  is  now  no  ques- 
tion of  its  cancellation.  While  it  may  be  questioned  whether  pay- 
ment can  be  made  legally  under  any  contract  which  attempto  to  ' 
bind  the  Government  for  the  payment  of  a  larger  price  than  it  is 
legally  entitled  to  have,  t  think  that  question  should  be  considered 
by  the  War  Department  in  connection  with  the  making  of  a  con- 
tract for  the  current  fiscal  year.  It  should  be  determined  also,  before 
a  contract  is  made  to  pay  at  a  hi^er  rate  than  is  paid  by  the  public, 
whether  it  is  not  possible  to  secure  for  the  Government,  ae  a  matter 
of  right,  the  same  rate  as  the  public  pays.  It  is  not  a  question  of 
what  rate  the  water  company  is  willing  to  accept  for  water  furnished 
the  Government  if  there  is  a  lower  rate  fixed  for  it  by  competent 
public  authority.  If  there  is  such  a  rate  there  would  appear  to  be 
no  juetificatjon  for  entering  into  a  contract  to  pay  the  company 
more,  and  any  refusal  to  furnish  at  the  legal  rate  would  be  met  in 
another  manner. 

The  papers  sent  to  this  office  do  not  indicate  that  an  investigation 
has  been  made  to  determine  what  rate,  if  any,  has  been  established 
by  law.  It  may  be  that  water  is  being  furnished  under  conditions 
that  relieve  the  company  from  compliance  with  rules  established 
for  service  under  other  conditions. 

Without  expressing  any  opinion  as  to  what  the  public  rates  are 
for  water  delivered  at  Fort  Des  Moines,  or  the  authority  of  a  public 
board  of  Iowa  to  fix  rates  and  require  equal  service  to  all  consumers, 
upon  which  subjects  a  sufficient  showing  is  not  made,  I  am  of  the 
opinion  that  payment  of  the  vouchers  is  authorized.  What  decision 
would  be  rendered  on  a  further  investigation  of  the  case  in  the  event 
the  department  made  the  same  form  of  contract  for  the  current 
fiscal  year,  without  consideration  of  the  public  rates  and  what  are 
the  rights,  if  any,  of  the  Government  thereto,  can  not  now  be  deter- 
mined. It  is  not  assumed  that  another  contract  will  be  made  with- 
out such  consideration. 

oooiMJOjnDtrcT  kevau,  KAinn  com. 

An  enlisted  man  of  the  Marine  Corps  is  entitled  to  pay  on  flcconnt  of  a  gooA- 
coDilnct  medal  only  when  such  medal  was  issued  to  him  on  discharge,  and 
not  on  extension  of  his  enlistment. 
Deaisloii  by  Compttoller  Warwick,  July  17,  IBlBr 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dig- 
approval,  or  modification  his  decision  of  June  28,  1916,  as  follows: 

"  This  office  has  before  it  the  claim  of  John  Frost,  corporal,  U.  S. 
M.  C,  for  pay  for  good-conduct  medal  from  October  24,  1915,  to 
January  22, 191$. 
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"  It  appears  from  records  of  the  adjutant  and  inepector,  M.  C,  that 
claimant  enlisted  October  24,  1911,  and  extended  his  enlistment  ex- 
piring October  23,  1915,  for  one  year  from  October  23,  1915,  to 
OctoMr  23, 191S ;  was  discharged  January  22, 1916, '  upon  settlement 
of  accounts,  as  a  corporal,  character  excellent.'  He  was  awarded 
good-conduct  medal  No.  5542  for  his  enlistment  expiring  October  23, 
1915. 

"  Marine  Corps  Order  No.  29  (series  1915),  issued  at  headquarters. 
Marine  Corps,  July  2,  1915,  provides  as  follows: 

" '  174.  (1)  The  Secretary  of  the  Navy  having  decided,  under  date 
of  April  6, 1915,  that  the  provision  of  the  naval  appropriation  act  of 
Au^st  22,  1912  (37  Stat.,  331),  in  regard  to  the  extension  of  Navy 
enlistments  was  applicable  to  the  Marine  Corps,  the  following  in- 
^structions  are  issued: 

"'(2)  The  term  of  enlistment  of  any  man  enlisted  for  a  term  of 
four  years  may,  by  his  written  voluntary  agreement,  be  extended  for 
a  period  of  either  one,  twOj  three,  or  four  full  years  from  the  date  of 
expiration  of  the  then  existing  four-year  term  of  enlistment.  An 
agreement  to  extend  an  enlistment  must  be  executed  prior  to  expira- 
tion of  original  enlistment ;  and  a  man  serving  an  extension  of  less 
than  four  years  may,  before  expiration  of  such  extension,  further 
extend  his  term  repeatedly  by  one  or  more  full  years,  the  aggregate 
of  all  extensions  not  to  exceed  four  full  years  from  the  date  of  expira- 
tion of  the  original  four-year  term ;  but  no  man  shall  be  permitted  to 
extend  or  reextend  his  term  of  enlistment  where  his  retention  in  the 
service  is  not  desirable,  and  at  any  time  before  an  extension  term 
begins  to  run  the  commanding  officer  may  cancel  the  extension  agree- 
ment should  the  man's  conduct  so  warrant. 

"*(3)  The  voluntary  agreement  to  extend  a  term  of  enlistment 
shall  be  supplemental  to  the  original  contract  of  enlistment  and 
form  a  part  of  it ;  to  be  executed  in  the  terms  and  on  the  blank  forms 
prescribed  by  the  major  general  commandant.  When  an  enlistment 
agreement  has  been  signed,  it  shall  be  immediately  forwarded  to  the 
adjutant  and  inspector.  Marine  Corps,  and  entries  of  the  extension 
made  in  red  ink  in  the  man's  sei'vice-record  book,  over  the  signature 
of  the  ccmmanding  officer,  at  the  bottom  of  page  1,  and  also  on  the 
line  below  the  last  markings  on  pages  4  to  9.  Similar  entries  shall 
be  made  for  any  subsequent  extensions,  noting  in  addition  the  fact  of 
its  being  a  second,  third,  or  fourth  extension.    •    •    • ' 

"Article  4172,  N.  R,,  1913,  as  amended  by  changes  in  Navy  Regu- 
lations No.  5,  effective  July  15,  1915,  provides; 

"'41^.  (1)  Any  marine  who  is  about  to  be  discharged  with  an 
excellent  discharge  upon  expiration  of  his  enlistment,  and  who  was 
recommended  for  a  good-conduct  medal  by  the  commanding  officer 
of  the  ship  or  barracks  where  he  is  to  be  discharged,  shall,  if  the 
recommendation  be  approved  by  the  Commandant  of  the  Marine 
Corps,  be  awarded  a  good-conduct  medal  by  the  last-mentioned  officer, 
who  ^all  certify  the  fact  of  award  on  ihe  face  of  the  discharge 
certificate,  over  his  signature,   in   the  following  form:  "Awarded 

good-conduct  medal  (or  bar)   No.  ,  award  to  take  effect  from 

(date  of  discharge)."    The  medal  or  bar  shall  be  delivered 

with  the  discharge  certificate,  or,  where  this  is  impracticable,  shall 
be  forwarded  to  the  man  as  soon  as  possible  after  discharge.    •    *    * ' 
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"  In  76  MS.  Comp-  Dec.,  TIO,  February  17,  191«,  in  re  Sowell,  it 
was  held  that  under  article  3664,  X.  K.,  1918,  wherein  authorization 
for  award  was  dependent  upon  actual  discharge  or  extension  of 
enlistment  for  four  years,  that  claimant  therein  was  not  entitled  to 
pay  for  good-conduct  medal  awarded  on  extension  of  one  year.  No 
such  limitation  is  imposed  in  article  4172,  supra,  in  so  far  as  relates 
to  awarding  of  medals  to  enlisted  men  of  the  Marine  Corps,  but  such 
medal  is  authorized  to  be  awarded  on  expiration  of  enlistment,  and 
I  am  therefore  of  opinion  that  claimant  is  entitled  to  pay  for  good- 
conduct  medal  awarded  him  from  October  24,  1915,  to  January  22, 
1916,  while  serving  under  extension  of  enlistment." 

I  do  not  agree  with  the  construction  placed  by  the  auditor  on 
article  4172,  Navy  Regulations,  1913,  supra.  Said  article  contem- 
plates that  the  medal  shall  be  awarded  on  date  of  discharge,  and 
not  before.  This  being  true,  the  principle  of  the  Sowell  case  referred 
to  by  the  auditor  is  applicable  to  this  case. 

The  decision  of  the  auditor  is  disapproved. 

The  question  as  to  whether  the  provisions  of  the  act  of  August  22, 
1912  (37  Stat.,  331),  authorizing  the  extension  of  the  terms  of  enlist- 
ment of  enlisted  men  in  the  Navy,  are  applicable  to  enlisted  men  in 
the  Marine  Corps  does  not  arise  in  this  case  and  is  not  decided. 
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The  term  "exterior  finish,"  when  used  in  the  contract  speclflcatlona  for  the 
construction  of  B  frame  building,  will,  In  general,  be  given  a  broader 
meaning  than  in  a  cnse  where  tlie  building  is  to  be  of  brick  or  stone,  and 
will  be  held  to  Include  all  outside  woodwork,  and  not  merely  the  comera, 
window  frames,  etc. 

DeclilOB  I17  Comptroller  Warwick,  Jul;  17,  ifilS: 

The  Texas  Construction  Co.  applied,  July  8,  1916,  for  a  revision 
of  the  action  of  the  Auditor  for  the  War  Department  in  disallowiDg, 
in  part  (per  certificate  No.  538175,  dated  May  6,  1916),  its  claim 
for  $1,089.87,  a  sum  claimed  to  be  due  it  on  occount  of  several  items 
of  alleged  extra  work  done  in  connection  with  the  work  under  con- 
tract of  Jane  21,  1915,  covering  the  erection  of  two  six-set  bachelor 
officers'  quarters  at  Fort  Sam  Houston,  Tex. 

The  auditor,  allowed  $73.20,  covering  two  items  of  the  claim,  and 
disallowed  the  balance  "because  the  material  furnished  and  the 
work  done  were  required  by  the  terms  of  the  original  contract  and 
no  order  for  same  was  issued  in  writing  by  the  officer  in  charge." 

By  the  terms  of  the  contract  involved  the  Texas  Construction  Co. 
undertook  and  agreed  to  furnish  all  necessary  materials  and  labor 
and  to  construct  two  six-set  bachelor  officers'  quarters  in  accordance 
with  plans  and  specifications  thereto  attached,  at  a  price  of  $15,634 
for  the  buildings  complete.  Cc^a  il 
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On  completion  and  acceptance  of  the  work  the  contractor  made 
cl«im  on  account  of  eight  items  of  alleged  extra  work  done  in  con- 
nection with  the  regular  contract  undertaking,  as  follows; 

Itemi  1  and  t. — Claim  was  made  for  24  yards  of  concrete  founda- 
tion walls  and  Z,\bO  pounds  of  steel  foundation  footings  which  had 
been  placed,  in  addition  to  the  quantities  of  concrete  and  steel  shown 
on  the  original  drawings;  $192  was  claimed  on  the  first  item  and 
$157.50  on  the  second. 

The  contractor  admits  that  the  drawings,  as  attached  to  his  con- 
tract, called  for  the  placing  of  the  concrete  and  steel  in  question, 
but  contends  that  it  was  never  shown  this  drawing  until  after  the 
contract  had  been  signed  and  it  did  not,  therefore,  figure  on  (he 
Hmount  of  concrete  and  steel  here  in  question  being  required. 

It  appears  that  tiie  drawing  showing  these  items  was  an  extra  sheet 
of  the  regular  drawings,  and  the  contracting  officer  says  that  copies 
of  this  drawing  were  exhibited  to  all  prospective  bidders,  including 
the  successful  one. 

Whether  or  not  the  contractor  did  in  fact  see  the  drawing  in 
question  before  submitting  its  bid,  it  would  thus  appear,  is  a  disputed 
question  of  fact,  the  contractor  contending  that  it  never  saw  the 
drawing  before  the  signing  of  the  contract,  and  the  contracting 
officer  asserting  that  all  bidders  were  furnished  with  copies  of  same. 

I  have  no  means  of  verifying  the  correctness  of  the  contractor's 
contention.  It  is  certain  that  the  drawings  attached  to  its  contract 
indicated  that  the  work  now  claimed  as  extra  would  be  required  as 
a  part  of  the  regular  contract  undertaking,  and  it  would  seem  that 
if  the  contractor  signed  the  contract  without  examining  the  drawings 
attached  thereto  and  made  a  part  thereof,  it  was  bound  by  such 
action  regardless  of  whether  it  had  actual  knowledge  of  the  require- 
nwnts  of  the  attached  plans.  The  auditor's  action  in  disallowing 
these  items  is  therefore  affirmed. 

Item  S. — Item  3  is  a  claim  for  $52.50,  the  alleged  reasonable  value 
of  work  and  labor  performed  and  furnished  in  putting  in  210  2  by  4 
by  18  inch  diagonal  braces  in  the  walla.  These  braces  were  not 
shown  or  required  on  the  contract  drawings.  The  inspector  in  charge 
appears  to  have  considered  that  the  braces  would  be  necessary,  and 
srane  question  arising  in  that  connection,  the  matter  was  referred  to 
the  War  Department  for  instructions,  and  the  inspector  was  informed 
ttiat  such  braces  had  been  intentionally  omitted  from  the  plans  and 
would  not  be  required.  Thereupon  the  contractor,  on  its  own  initia- 
tive and  at  its  own  risk,  proceeded  to  put  in  the  braces  which  it 
cmsidered  necessary,  and  now  claims  pay  for  same  as  extra  work. 

As  before  stated,  the  plans  and  specifications  did  not  call  for  the 
placing  of  said  braces,  and  the  War  Department  did  not  ask  or 
request  that  same  be  placed.    The  contractor's  undertaking  was  to  < 
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build  the  houses  in  accordance  with  the  plans  and  specifications,  and 
not  in  accordance  with  its  own  ideas  as  to  what  was  required.  In 
making  this  addition  to  the  contract  plans  and  q>ecifications,  it  did 
■0  at  its  own  risk  and  apparently  for  its  own  cooTenience,  and  it  is 
not  entitled  to  any  extra  compensation  on  said  account.  The  action 
of  Uie  auditor  in  disallowing  this  item  is  affirmed. 

Items  i  and  6,  amounting  to  $73.20,  cover  claim  made  on  aoconnt 
of  making  and  fitting  certain  reinforced  blocks  for  porch  railings 
and  tin  flashing  for  porch  columns,  caps,  and  beams.  These  items 
of  work  were  not  called  for  b;  the  plana  or  Bpecificati<His,  though 
required  to  make  the  work  a  finished  one.  They  were  ordered  done 
by  proper  authority  and  the  contractor  was  entitled  to  compensa- 
tion therefor.  The  action  of  the  auditor  in  allowing  these  items  is 
affirmed. 

Item  6. — Item  6  of  the  claim  covers  the  all^;ed  value  of  16  cast- 
iron  down  spout  pipes,  $16.  The  16  cast-iron  down  spout  pipes  were 
expressly  provided  for  in  paragraph  22  of  the  specifications.  It 
seems  that  the  contractor  first  installed  galvanized-iron  elbows  at 
the  bottom  of  the  down  spouts,  and  on  being  required  to  substitute 
cast-iron  shoes  called  for  by  the  specifications  it  made  extra  claim 
for  connecting  same  with  the  down  spouts;  that  is,  it  asked  comp^i- 
sation  "  for  the  cast-iron  terminals  connecting  the  shoes  with  the 
corrugated,  galvanized-iron  down  spouts."  It  would  appear  that  any 
bidder  would  understand  that  the  down  apouts  would  necessarily 
have  to  be  connected  with  the  cast-iron  shoe  receptacles  for  same, 
even  though  such  connections  were  not  specifically  mentioned  or 
described  in  the  specifications.  The  auditor's  action  in  disallowing 
this  item  must  be  affirmed. 

Item  7. — Item  7  covers  the  value  of  alleged  extra  work  performed 
in  scraping  to  a  smooth  finish  7,962  square  feet  of  flooring,  $278.67. 
It  appears  that  the  flooring,  made  of  materials  called  for  by  the  con- 
tract, was  laid,  and  that  on  completion  of  the  laying  of  same  the 
contractor  was  required  to  dress  same  to  a  smooth  surface,  and  it  is 
on  account  of  this  work  that  this  item  of  the  claim  is  made. 

Paragraphs  28, 29,  and  30  cover  the  requirements  as  to  the  flooring, 
and  nothing  therein  was  said  specifically  about  the  floor  being  planed 
or  scraped  after  laying,  it  being  merely  required  that  the  finished 
flooring  should  be  clear,  well-seasoned,  seven-eighths-inch  edge  grain, 
2-inch  face,  yellow  pine,  driven  up  tight  and  blind  nailed.  The 
inspector  in  charge  of  the  work  states  that  the  floor  as  laid  by  the 
contractor  was  of  an  uneven  surface,  due  to  the  fact  that  different 
types  of  millwork  were  employed  in  its  making  and  that  he  merely 
required  the  contractor  to  plane  the  same  to  a  smooth  surface. 

Paragraphs  3  and  5  of  the  contract  specifications,  which  required 
that  all  materials,  labor,  etc,  necessary  to  complete  the  work  accord- 


DECISIONS  OV  THB  COMFTBOLLBB.  27 

ing  to  the  true  intent  and  meaning  of  the  drawings  and  specifications, 
"of  which  intent  and  meaning  the  <^cer  in  charge  shall  be  the 
interpreter,"  and  that  all  work  when  finished  was  to  be  delivered  up 
in  a  perfect  and  uudauui^ed  state,  would  appear  to  be  sufficient 
authority  for  the  requirement  that  was  made  relative  to  the  floors. 

I  see  no  reason  for  classing  the  work  in  question  as  extra  work. 
It  would  clearly  appear  to  be  a  part  of  the  contractor's  regular  under- 
taking. The  action  of  the  auditor  in  disallowing  this  item  must  also 
be  affirmed. 

Item  8,  the  next  and  last  item  of  the  claim,  is  for  the  alleged  differ- 
ence in  value  between  cypress  siding,  as  used  and  required,  and  yellow- 
pine  siding,  which  the  contractor  claimed  would  meet  the  contract 
requirements.    The  amount  claimed  on  this  account  is  $320. 

Paragraph  41  of  the  contract  specifications  provided : 

"■  ExterioT  finuh. — All  exterior  finish  except  where  otherwise  speci- 
fied shall  be  tiln-dried,  dressed  Gulf  heart  cypress,  or  western  white 
pine.  •  *  •  All  finish  is  to  be  primed  as  soon  as  put  up.  •  •  • 
Casings,  comer  boards,  etc.,  to  be  1^  inches  thick." 

Paragraph  42  provided: 

"Siding. — Cover  all  outside  walls  of  quarters  with  6-inch  rustic 
or  drop  siding,  carefully  butted  and  fitted  at  all  casings,  comer 
boards,  etc.,  and  securely  nailed  in  place ;  the  nails  to  be  set. 

It  is  the  contentito)  of  the  contractor  that  the  term  "  exterior 
finish"  as  used  in  the  specifications  applied  only  to  the  casings, 
comer  boards,  etc.,  and  did  not  apply  to  the  siding.  The  contract- 
ing officer  ruled,  however,  that  by  exterior  finish  was  meant  all 
out^de  woodwork.  The  contractor  claimed  the  privilege  of  making 
the  siding  of  yellow  pine.  It  was  required,  however,  to  make  same 
of  cypress.  This  item  of  the  claim  is  for  the  alleged  difference  in 
ralue  of  the  two  lumbei-s. 

As  I  understand  the  terms  involved,  "  exterior  finish,"  when  used 
iu  specifications  covering  the  erection  of  a  frame  building,  would 
have  a  somewhat  different  meaning  from  the  same  term  used  in 
specifications  for  woodwork  in  the  erection  of  a  brick  or  sttme 
building,  though  the  paragraphs  of  the  ^>ecifications  covering  the 
interior  finish,  window  frames,  sash,  eta,  bear  out  the  view  that 
by  "exterior  finish"  as  used  in  diese  specifications  was  meant  all 
outside  woodwork  and  not  merely  the  comers,  window  frames, 
door  facings,  etc.,  as  the  term  might  imply  when  used  in  connec- 
tion with  a  different  kind  of  building. 

Paragraph  44,  covering  the  interior  finish,  prescribed  that  all  in- 
terior finish  should  be  of  materials  exactly  as  prescribed  in  that 
for  the  exterior  finish.  Paragraph  46,  providing  for  window  frames, 
prescribed  that  the  same  should  be  "of  wood  used  in  exterior 
finish,"  whereas,  if  by  exterior  finish  was  meant  only  those  parts 
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of  the  building  like  the  comers,  window  frames,  eb;.,  this  descrip- 
tion would  have  been  superfluous  and  already  covered  by  paragra|A 
41  prescribing  the  exterior. 

From  the  terms  of  the  specifications  taken  as  a  whole,  I  think  it 
must  be  concluded  that  the  specifications  contemplated  and  required 
that  the  siding  should  be  of  cypress  (or  white  pine)  and  that  the 
contracting  officer  was  well  within  his  rights  in  insisting  on  this 
requirement. 

Although  it  is  immaterial,  it  is  to  be  noted,  in  this  connection, 
that  nothing  is  submitted  to  show  that  cypress  was  more  valnable 
or  cost  more  than  yellow  pine  which  the  contractor  wished  to  put  in. 

The  action  of  the  auditor  in  disallowing  this  item  of  the  claim 
is  affirmed    •    *    *. 


EETIRED  EHXISTBI)  VEB  IV  THX  VATAL  HOXl. 
Tbe  accoautlnc  ofRcera  of  the  Treasury  bave  no  JarisdtcUon  orer  the  nue»- 
tlon  as  to  whether  retired  enlisted  men  ot  the  Navy  ahall  receive,  in 
addition  to  their  retired  pay,  aubsistence  and  clothing  In  the  Naval  Home 
at  public  expense  and  pay  for  services  rendered  tl>ereia  while  being  so 
BQbelsted  and  clothed,  since  the  question  relates  to  property  accouatlng. 

DMldan  by  Comptroller  WaArlek,  Jul;  19,  1016: 

S.  L.  Heap,  pay  director,  United  States  Navy,  applied  June  6, 
1916,  for  a  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  disallowing  in  settlement  No.  7939-D,  dated  May  20, 
1916,  the  following  items  in  his  accounts  as  paymaster,  United  States 
Naval  Home,  March  1  to  June  30, 1916 : 

"  HETIKEn  ENLISTED  HEN, 

"  Pay  credited  the  following  enlisted  men  while  inmates  of  the 
Naval  Home,  Phila.,  is  disallowed  May  20,  1916,  per  Comp.  Dec., 
of  March  18, 1916 : 

2.  Thos.  K.  Anderson,  M.  A.  A.  2c $165.45 

118.  John  Cochran,  W.  T 157.41 

212.  Wm.  Hanley,  G.  M.  3c 197.22 

472.  Jas.  Johnson,  C.  B.  M.  from  May  18/15 121. 99 

Total 6^.07 

The  appellent  states: 

"Upon  taking  up  the  accounts,  March  1,  1915,  of  the  retired  en- 
listed men  who  are  inmates  of  the  U.  S.  Naval  Home,  Pliiladet- 
phia,  Pa.,  I  followed  the  practice  of  my  predecessor  in  making 
payments  to  them.  He  paid  these  retired  enlisted  men  their  retired 
pay  in  accordance  with  a  decision  of  your  predecessor  dated  De- 
cember 28,  1914,  and  it  was  made  clear  to  me  before  making  these 
payments  that  tJiis  decision  had  been  correctly  interpreted  by  him. 
The  Auditor  for  the  Navy  Department  took  the  same  view,  i.  e.. 
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not  qnestioiiiiig  the  Taliditj  of  these  payments  made  b;  mv  imme- 
diate predecessor  as  he  allowed  them  in  the  settlement  of  his  ac- 
counts (fractional  3d  quarter  1915.)  Evidently  their  validity  would 
not  have  been  questioned  in  his  settlement  of  my  accounts,  but  for 
your  decision  of  March  IB,  1916,  from  which  I  am  now  appealing, 
and  which  waa  published  after  the  payments  now  disallowed  were 
made  and  the  accoontB  therefor  had  been  rendered." 

On  December  14,  1914,  the  Secretary  of  the  Navy  requested  de- 
cision of  the  question  submitted  by  the  governor  of  the  Naval  Home 
as  follows: 

"  Should  the  retired  pay  of  an  enlisted  man  of  the  Navy  or  Marine 
Corps  he  checked  against  him  while,  he  is  an  inmate  of  the  Naval 
Hornet" 

In  submitting  this  question  no  mention  was  made  of  the  condition 
under  which  the  retired  men  were  admitted  to  the  home,  nor  does  it 
appear  that  this  office  had  any  knowledge  of  the  conditions  attached 
.to  such  admission. 

The  question  was  therefore  understood  to  be,  and  it  was  expressly 
stated  in  the  decision  rendered  (71  MS.  Comp.  Dec.,  1324,  Dec.  28, 
1914)  as  understood  to  be,'  whether  the  retired  pay  of  an  enlisted 
man  of  the  Navy  or  Marine  Corps  who  is  admitted  to  the  Naval 
Home  is  a  pension  within  the  meaning  of  that  term  as  used  in  section 
4813,  Revieed  Statutes,  as  amended  by  the  act  of  March  3,  1899  (SO 
Stat.,  1027),  and  further  amended  by  the  act  of  June  30,  1914  (88 
Stat.,  398). 

It  was  the  question  thus  restated  that  was  decided  in  said  decision, 
and  not  the  broad  question  submitted,  and  it  was  held  therein  that 
retired  pay  was  not  a  pension  within  the  meaning  of  section  4813, 
Revised  Statutes,  as  amended. 

It  appears  that  the  paymaster  of  the  Naval  Home  {predecessor 
of  appellant),  after  the  receipt  of  the  above  decision,  paid  the  retired 
enlisted  men  who  were  inmates  of  the  home  their  retired  pay  from 
October  1,  1914,  to  February  28,  1915,  evidently  construing  the 
decision  as  authorizing  such  action. 

Subsequently,  William  Hanley,  a  retired  enlisted  man  and  an 
inmate  of  the  home,  submitted  claim  to  the  auditor  for  pay  from 
December  8,  1913,  to  September  30,  1914,  which  had  been  checked 
against  his  account  in  accordance  with  the  condition  attached  to  his 
admission  to  the  home.  The  auditor  disallowed  the  claim  and  upon 
appeal  his  action  was  affirmed  (75  MS.  Comp.  Dec.,  90,  Oct.  7,  1915), 
on  the  ground  that  Hanley  accepted  the  condition  imposed  by  the 
Navy  Department  that  his  retired  pay  should  revert  to  the  Secretary 
of  the  Navy  as  the  price  of  his  admisson  to  the  home.  (See  also 
decisions  of  Oct  26,  1915,  letter  book,  vol.  82,  p.  747;  76  MS.  Comp. 
Dec,  1131,  Mar.  18, 1916,  confirming  said  decision.)  ,^  , 

r.tizcdbvGoogle 
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The  accounts  of  the  retired  enlisted  men  who  were  inmates  of  the 
Kaval  Home,  with  others,  were  transferred  to  appellant  on  March  1, 
1915,  who  took  them  up  for  payment  ou  that  date,  thus  following 
the  precedent  set  by  his  predecessor. 

The  auditor  in  the  settlement  of  the  accounts  of  appellant's  prede- 
cessor allowed  credit  for  the  payments  made  by  him  to  the  retired 
men,  inmates  of  the  home,  of  retired  pay  from  October  1,  1914,  to 
February  28,  1915. 

The  question  as  to  whether  these  men  were  entitled  to  be  paid 
their  retired  pay  was  not  finally  determined  until  the  case  of 
William  Hanley  was  decided  on  October  7,  1915.  The  payments 
in  question  were  made  prior  to  that  date. 

Under  the  circumstances  of  this  case  I  do  not  think  appellant 
should  be  held  responsible  for  the  overpayments  made  by  him. 

The  said  amounts  disallowed  by  the  auditor  will  therefore  be 
allowed  on  Uits  revision. 

This  revision  is  limited  to  the  items  of  which  reviaon  was  re- ' 
quested,  and  the  right  of  revision  is  reserved  as  to  all  other  items  in 
the  account. 

It  does  not  follow,  however,  that  the  men  who  have  thus  been  over- 
paid are  entitled  to  retain  the  overpayments. 

Each  beneficiary  of  the  home  is  allowed  clothing  to  the  value  of 
about  $53  a  year  and  subsistence  at  a  cost  of  about  35  cents  per  day. 

It  appears  that  during  the  period  in  question  Anderson  was  paid 
his  retired  pay  of  $55.35  per  month  and  in  addition  $12  per  month 
as  main  gatekeeper,  and  was  furnished  clothing  to  the  value  of 
$37.12.  Hanley  was  paid  his  retired  pay  of  $48.81  per  mont^  and 
in  addition  $9  per  month  as  quartermaster,  and  was  furnished 
clothing  to  the  value  of  $22.75.  Cochran  was  paid  his  retired  pay 
of  $60.07  per  month,  and  Johnson  was  paid  his  retired  pay  of  $85.11 
per  month.  All  of  said  retired  men  while  in  the  home  were  fur- 
nished subsistence,  including  meals  and  lodging,  without  charge. 

The  Secretary  of  the  Navy,  in  his  letter  of  March  9,  1916,  advised 
this  office  that  instructions  had  been  issued  to  cancel  any  agreements 
theretofore  made  with  the  retired  enlisted  men  who  had  been  ad- 
mitted to  the  Naval  Home.  Since  the  cancellation  of  said  agree- 
ments the  retired  men  who  are  inmates  of  the  home  are  entitled  to 
their  retired  pay. 

It  is  not  understood  why  these  men  should  be  furnished  subsistence 
and  clothing  at  Government  expense  in  addition  to  their  retired  pay, 
as  such  pay  is  intended  to  cover  the  expenses  of  their  support  and  is 
presumably  sufficient  for  that  purpose,  nor  why  they  should  be  paid 
for  service  rendered  at  the  home  while  receiving  free  subsistence  and 
clothing.  The  accounting  officers,  however,  have  no  jurisdiction  over 
these  allowances,  as  they  relate  to  property  accounts. 


DEGIBI0N8  07   THE  OOUFIBOLLEB.  31 

lubuzti  «r  aoTxsantxwr  toe  rutt  oi  daxaqbd  feoteett. 

Wh>re  property  Is  rented  to  the  GoYeroment  but  remains  under  tbe  Immedlste 
control  of  employees  of  the  owner,  as  a  vessel  with  crew  furnished  by  the 
owner,  and  Is  tbereafter  damaged  to  sucb  an  extent  as  to  deprive  the 
OoTemment  of  its  ose  for  a  certain  period,  the  owner  ma;  not  lawfully  be 
paid  tbe  specified  rsntal  for  such  period  uolera  he  establishes  that  the 
damage  to  tbe  property  was  not  due  to  negllsence  of  hie  employees,  there 
being  a  prims  /aoie  presumption  that  the  damage  was  so  caused. 

DediUn  ky  OoMttroller  Wuwlek,  Jvly  U,  1»M: 

W.  H.  Soessel,  owner  of  gas  boat  Frances  R.,  applied,  June  19, 
1916,  for  reviaon  of  the  action  of  the  !A.uditor  for  the  State  and 
Other  Departments,  in  settlement  No.  11448,  dated  April  26,  1916, 
in  disallowing  an  item  of  $400,  representing  rental  of  said  boat  Octo- 
ber 8-27, 1915,  20  days  at  $20  per  day,  to  R.  F.  Irwin,  warden  in  the 
Alaskan  service,  Bureau  of  Fisheries,  under  circumstances  related 
by  the  Commissioner  of  Fisheries,  in  his  letter  of  February  14, 1916, 
as  follows: 

"  Mr.  Reginald  F.  Irwin,  warden  in  the  Alaska  service,  made  verbal 
arrangements  with  Chas.  A.  Clark,  master  of  the  boat  Frances  R.y 
of  Ketchikan,  Alaska,  to  use  that  boat  for  patrol  work  in  connection 
with  his  official  duties  as  warden,  and  he  utilized  the  boat  October  3, 
4,  and  6,  returning  to  Ketchikan  on  the  latter  date.  On  October  7 
the  Frances  B.  again  left  Ketchikan  for  a  short  trip,  under  verbal 
arrangements  between  Mr.  Clark  and  Mr.  Irwin,  carrving  Mr.  Irwin 
in  charge,  Mr.  Chas.  A.  Clark,  master,  and  Mike  De  Costa,  cook. 

"  The  boat  Frances  R.  is  owned  by  Mr.  W.  H.  Roessel,  of  Ketchi- 
kan,  and  when  the  party  failed  to  return  by  the  eighteenth  of  Octo- 
ber he  began  making  inquiries  to  locate  Mr.  Irwin  and  the  boat,  and 
the  U.  S,  marshal's  office  was  requested  to  aid  in  locating  him.  Search 
was  then  instituted,  and  on  the  24th  of  October  the  boat  Frances  R. 
was  found  on  the  beach  of  the  south  shore  of  Chickamin  Bay,  near 
Trap  Point,  almost  entirely  submerged. 

"  The  next  morning  the  U.  S.  Forest  Service  boat  Tahn  arrived  on 
the  scene  and  immediately  proceeded  to  Ketchikan  for  assistance. 
On  the  evening  of  the  26th  the  Frances  R.  was  raised  and  temporary 
repairs  made  in  her  hull,  and  on  the  27th  she  was  towed  into  Ketchi- 
kan by  the  boat  Falcon,  provided  by  Mr.  J.  B.  Heckman,  of  that 
place. 

"  In  this  connection  your  attention  is  called  to  the  fact  that 
neither  Mr.  Irwin,  Mr.  Clark,  nor  the  cook  has  been  seen  or  heard 
from  since  they  left  Ketchikan  on  October  7,  and  it  is  believed  that 
they  are  dead.  It  is  therefore  impossible  to  learn  the  cause  of  their 
disappearance,  the  cause  of  the  sinking  of  the  Frances  R.,  or  tbe 
verbal  arrangement  between  Mr.  Irwin  and  Mr.  Clark,  but  it  is 
known  to  be  the  general  custom  in  that  section  of  Alaska  to  engage 
a  boat  from  the  time  of  leaving  its  home  port  to  the  time  of  its  re- 
turn to  that  port.  The  home  port  of  the  Frances  R.  Is  Ketchikan, 
and  it  is  believed  that  the  owner  of  the  boat  is  entitled  to  pay  for  21 
days  from  October  7  to  October  27,  both  inclusive." 


r..,z.d.vCoOt^lc 
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The  auditor  allowed  paynient  of  part  at  the  cUim  at  the  above 
rate  for  October  3,  i,  6,  and  7,  and  disallowed  the  remainder  for  the 
balance  of  the  period  (Oct.  8  to  27),  on  the  theory  that  the  Govern- 
ment  is  not  liable  for  the  hire  of  the  boat  beyond  the  point  at  which, 
throu^  disablement  and  the  disappearance  of  the  crew,  it  was  no 
longer  capable  of  the  use  for  which  it  was  hired;  and  as  the  distance 
from  the  point  at  which  the  cruise  began  to  the  point  of  the  wreck, 
60  miles,  is  leas  than  a  normal  day's  voyage  of  the  vessel,  the  pre- 
sumption must  be  adopted  that  the  Government's  use  of  the  veesel 
did  not  extend  beyond  October  7,  1912,  the  date  of  departure  from 
Ketchikan. 

Since  the  settlement  was  made  the  commissioner,  io  his  letter  of 
July  1,  1916,  reports  further  as  to  the  date  upon  which  the  trip  was 
started,  as  follows: 

"  Mr.  Irwin  left  Ketchikan  after  breakfast  on  the  7th  for  Wards 
Cove  on  the  Frances  R.  and  returned  in-  time  to  get  his  supper  that 
evening,  as  shown  on  the  expense  voucher, 

"  He  again  left  Ketchikan  for  Wards  Cove  on  the  France*  R.  on 
the  8th  after  breakfast  and  returned  to  Ketchikan  in  time  to  obtain 
his  supper  at  that  place  the  same  evening,  as  shown  on  the  voucher. 

"Being  in  Ketchikan  on  both  of  these  ni^ts  be,  of  course,  had 
lodging  charges  at  the  hotel. 

"The  Frances  R.  was,  of  course,  being  used  by  this  bureau  on 
these  days  (7th  and  Sth)  as  well  as  the  following  dav,  the  9th. 

"  On  October  9,  after  Mr.  Irwin  had  obtained  his  dinner  in  Ketchi- 
kan, he  again  left  on  the  Frances  R.  on  the  final  trip." 

While  the  Bureau  of  Fisheries  had  the  use  of  the  boat  only  to  the 
time  it  was  disabled,  the  owner  was  deprived  of  its  use  for  the  full 
period  covered  by  the  claim.  The  papers  filed  therewith  do  n<rt  dis- 
close the  terms  of  the  verbal  contract  for  hire  of  this  boat,  and  as 
both  the  master  and  the  warden  who  entered  into  the  <M)ntract  were 
lost,  it  is  somewhat  difficult  to  establish  the  exact  terms  agreed  upon. 
With  this  appeal  Mr.  Roessel  furnishes  an  affidavit  by  himself,  stat- 
ing that — 

"  R.  F.  Irwin,  an  employee  of  the  Bureau  of  Fisheries,  engaged  the 
said  boat  at  the  rate  ol  $20  per  day,  beginning  October  S,  1915,  and 
that  the  said  rate  would  prevail  until  it  was  returned  to  Ketchikan, 
Alaska." 

Similar  affidavits  are  made  by  Effie  Hoessel  and  Francis  Williams. 
I  am  also  advised  informally  that  since  this  boat  was  repaired  it  has 
been  under  hire  again  to  the  Bureau  of  Fisheries,  and  that  several 
bills  for  such  rental  have  been  presented  to  the  Department  of  Com- 
merce since  that  date  at  the  rate  of  $20  per  day. 

Under  the  terms  of  the  hire  the  owner  was  to  furnish  the  boat  and 
the  crew  (master  and  cook)  to  operate  it  for  the  sum  specified,  such 
sum  to  be  paid  to  the  owner  for  the  service  furnished.    The  members 
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of  the  crew  remained  employees  of  the  owner,  although  for  the  time 
being  they  were  subject  to  orders  of  the  warden. 

There  is  a  clear  distinction  bettveen  payment  of  salaries  to  em- 
ployees as  employees  of  the  United  States  and  the  payment  for  a 
service  furnished  though  based  on  the  wages  of  employees.  In  the 
latter  case  the  United  States  has  no  contractual  relations  with  such 
employees  and  is  not  liable  for  damages  resulting  from  carelessness 
or  negligence,  if  any,  of  said  employees.    (20  Comp.  Dec,  139.) 

In  the  case  in  question  no  carelessness  or  negligence  on  the  part  of 
anyone  ia  alleged,  but  it  is  incumbent  upon  the  owner  to  substantiate 
or  prove  his  claim  before  payment  lawfully  can  be  allowed.  Under 
«  general  rule  of  law  the  presumption  of  carelessness  or  negligence  is 
upon  the  owner — the  principal  whose  agent  operated  the  boat — until 
satisfactory  proof  is  submitted  to  the  contrary. 

Considering  all  the  circumstances  of  this  case,  there  is  at  least  a 
reasonable  doubt  as  to  the  legal  liability  of  the  United  States  to  pay 
for  a  service  which,  because  of  the  disabling  of  the  boat,  was  not  per- 
formed, and,  under  the  circumstances,  I  must  construe  such  doubt  in 
favor  of  the  United  States. 

From  the  statement  of  the  Commissioner  of  Fisheries,  in  his  letter 
of  July  1,  1916,  it  appears  that  the  boat  was  probably  disabled  on 
October  9, 1915,  and  that  it  was  in  use  under  hire  to  the  United  States 
on  October  8  and  9,  1915,  prior  thereto,  and  for  which  payment  was 
not  allowed  by  the  auditor.  Payment  will  now  be  allowed  for  these 
two  days,  and  the  auditor's  action  as  to  the  remainder  of  the  claim  is 
affirmed. 


FISST-OtASS  fBITATES,  inaiNEEB  BEGIHEKTB,  ABKT. 
Section  28  of  Uie  act  of  June  3,  1816,  relative  to  reduction  In  pay  of  enllgted 
meD  of  the  Army  has  reference  to  pay  of  grailea  of  enlisted  men  and  not  to 
iEtdlTidnals,  and,  accordingly,  doea  not  preTent  the  required  reduction  in 
the  namlMr  of  flrst-clasa  privates  of  a  certain  battalion  of  engineers  to 
meet  the  requiremcDts  of  section  11  of  the  same  act. 
Comptroller  Warwick  to  the  Seoretaij  of  War,  July  IB,  Ifill: 

By  your  indorsement  of  the  15th  instant,  my  decision  is  requested 
of  a  question  originating  with  the  commanding  officer  of  the  Wash- 
ington Barracks,  D.  C,  as  per  his  letter  of  June  15,  1916,  addressed 
to  the  commanding  general,  Eastern  Department,  as  follows : 

"  1,  I  have  been  informed  that  War  Department  orders  will  soon 
issue  directing  the  expansion  of  the  First  Battalion  of  Engineers  into 
the  First  R^ment  of  Engineers  on  July  1,  1916.  I  am  preparing 
plans  for  this  change  and  the  one  question  arises  on  which  a  deci- 
sion is  requested. 

"2.  The  number  of  first-class  privates  in  the  First  Battalion  of 
Engineers  is  considerably  in  excess  of  the  number  of  privates,  first 
c1b»^  authorized  for  the  First  Regiment  of  Engineers.    Is  it  per- 
missible to  retain  these  men  in  their  present  gratui  until  the  number  i. 
«110°— TOL  23—17 3 
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is  tcduced  to  the  proper  figure  by  pnanotions,  discharges,  etc^  or 
must  a  8ufficie3it  numMr  of  them  be  reduced  to  the  grade  of  private 
to  cut  the  number  of  privates,  first  class,  down  to  that  authorized  for 
a  regiment!" 

The  Chief  of  Engineers,  United  States  Army,  has  indorsed  on  said 
letter  the  following : 

"  1.  Under  the  existine  organization  at  war  strength  each  com- 
pany of  Engineers  is  authorized  to  have  &i  first-class  privates,  or  a 
total  in  a  battalion  of  four  companies  of  256.  On  July  1  each  bat- 
talion is  to  be  changed  into  a  regiment  of  ^x  companies  at  minimum 
strength,  and  under  such  ao  arrangement  each  company  is  entitled 
to  19  privates,  firet  class,  or  a  total  for  a  regiment  of  six  companies 
of  114.  If,  therefore,  aU  vacancies  as  first-class  privates  have  been 
filled  there  are  in  each  of  the  present  battalions  or  new  regiments  a 
surplus  of  142  first-class  privates. 

"2.  It  is  reconmiended  that  if  permissible  by  law,  the  men  now 
serving  as  first-class  privates  be  permitted  to  remain  as  such  until 
by  promotion,  discharge,  or  in  other  ways  they  are  gradually  reduced 
to  die  number  authorized  under  the  new  law,  as  otherwise  a  number 
of  deserving  men  will  have  to  be  demoted  and  such  demotion  is  not 
believed  to  be  within  the  spirit  of  the  new  law." 

The  national  defense  act  of  June  3,  1916  (Public,  No.  85,  64th 
Cong.),  in  section  11,  provides  that  each  regiment  of  Engineers 
shall  consist  of  2  battalions,  and  each  battalion  of  3  companies,  and 
each  company  of  19  privates,  first  class,  with  proviso, "  that  the  Presi- 
dent may,  in  his  discretion,  increase  a  regiment  of  Engineers  by 
•     *     *     twelve  privates,  first  class,  and  thirty-four  privates." 

The  monthly  pay  of  the  grade  of  private,  first  class,  of  Engineers, 
during  his  first  enlistment,  was  fixed  by  the  act  of  May  11,  1908  (35 
Stat,  109),  at  $18.  This  rate  was  not  changed  by  the  national  de- 
fense act  of  June  3,  1916. 

There  is  a  provision  in  the  national  defense  act  that  (see  sec.  28), 
"Nothing  herein  contained  shall  operate  to  reduce  the  pay  or  al- 
lowances now  authorized  by  law  for  any  grade  of  enlisted  men  of 
the  Army." 

This  provision  relates  to  the  pay  of  grades  and  not  of  individuals. 
Demotions  of  individual  soldiers,  if  found  necessary  to  be  made  in 
order  to  ctHnpIy  with  the  law  providing  for  a  reduction  in  the  num- 
ber of  grades  in  any  particular  line  of  the  Army,  is  not  a  reduction 
of  pay  or  allowances  fixed  by  law  for  such  grades  and  hence  would 
not  be  prohibited  by  the  above-quoted  provision  of  the  national  de- 
fense act. 

Under  the  net  of  June  3,  1916,  the  number  of  privates,  first  class, 
in  an  Engineer  company  is  19,  which  may  be  increased  by  not  more 
than  12,  in  the  discretion  of  the  Preddent,  which  he  is  authorized  to 
exercise  by  said  act.  At  most,  a  company  of  an  Engineer  regiment 
can  not  contain  more  than  31  privates,  first  das,  and  the  payment  of 
a  greater  number  would  not  be  autliorized. 
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ns  Dmn  ov  tubt  coxkusiokebs. 

A  duly  convened  special  term  of  court  Is  a  lawful  term,  and,  accordingly,  pay- 
ment to  a  Jary  commissioner  of  per  dlems  not  la  excess  of  three  for  sucb 
term,  for  duty  actually  performed,  Is  authorized. 


I  have  your  letter  of  the  lltli  instant,  requesting  a  decision  as  to 
whether  you  are  authorized  to  pay  voucher  of  Jury  Commissioner 
James  D.  Stevenson,  for  services  rendered  on  June  28  and  July  5, 
in  drawing  a  jury  for  a  special  term  of  court  which  you  state  does 
not  seem  to  be  in  any  way  a  part  of  the  regular  May  term  which 
ended  June  13, 1916. 

It  appears  that  Jury  Commissioner  Stevenson  rendered  services 
for  April  6  and  10,  1916,  of  the  regular  May  term  of  the  United 
States. District  Court  at  San  Antonio,  Tex.,  for  which  he  received 
$10  on  May  24. 

You  state  that: 

"  June  16,  1916,  Judge  Gordon  Russell,  of  the  eastern  district  of 
Texas,  presiding  in  the  western  district,  ordered  '  that  a  special  term 
of  the  United  States  District  Court  for  the  Western  District  of 
i'exas  be  held  at  the  city  of  San  Antonio,  Texas,  on  Monday,  July 
17,  A.  D.  1916,  beginning  at  10  oVlock  a.  m.,  for  the  approval  of 
officers'  accounts  and  for  the  transaction  of  any  other  business  that 
may  properly  come  before  said  court,  except  criminal  business.' 
Subsequently  an  order  was  entered  directing  that  thirty  petit  jurors 
be  summoned  for  this  special  term,  and  in  drawing  this  jury  Mr. 
Stevenson  rendered  services  on  June  23  and  July  5,  1916,  and  for- 
warded to  me  for  payment  two  vouchers  for  $5  each,  one  for  services 
on  each  of  the  above  dates.  The  voucher  for  services  June  23,  1916, 
has  been  paid  and  the  item  included  in  my  account  for  the  June 
quarter.    *     •     •» 

The  sundry  civil  act  of  March  3,  191S  (38  Stat.,  868),  making 
appropriation  for  the  fiscal  year  ending  June  30,  1916,  provides 
for — 

"  "  ,  *  "  compensation  for  jury  commissioners,  $5  per  day,  not 
exceeding  three  days  for  any  one  term  of  court." 

The  same  provision  is  made  in  the  act  of  July  1,  1916,  for  the 
fiscal  year  1917. 

In  decision  to  Marshal  Newell,  of  Guthrie,  Okla.,  dated  January 
27, 1915  (72  MS.  Comp.  Dec,  448) ,  it  was  held : 

"  The  appropriatdon  does  not  confer  upon  jury  commissioners  the 
right  to  three  per  diems  for  each  term  ot  court.  It  merely  restricts 
their  compensation  to  not  exceeding  that  number.  Such  commis- 
sioner is,  therefore,  entitled  to  such  number  of  per  diems  as  covei-s 
the  time  he  is  necessarily  engaged  in  discharging  his  statutory  duty 
of  filling  the  jury  box,  not  exceeding  three.    It  may  or  may  not  be 
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necessary  for  him  to  perform  his  official  function  at  any  term  of 
court,  according  to  the  rules,  practice,  and  conditions  in  his  district. 

"Section  11  of  the  code  provides  for  the  holding  of  special  terms 
of  the  district  court.  These  terms  are  separate  and  distinct  terms 
and  are,  therefore,  to  be  distinguished  from  adjourned  terms  for 
which  no  additional  compensatioa  may  be  paid  to  a  jury  commis- 
sioner {i  Comp.  Dec.,  63). 

"  If  it  was  necessary  for  this  jury  commissioner  to  perform  his 
official  function  for  the  special  November  term  at  Guthrie  you  are 
authorized  to  pay  the  voucher  presented,  if  payment  thereof  is  other- 
wise lawful,  notwithstanding  it  may  also  be  necessary  to  employ  and 
pay  a  commissioner  for  the  January  term  at  Woodward." 

You  ar«  therefore  advised  that  you  are  authorized  to  pay  the  $5 
for  July  5, 1916. 

The  special  term  under  the  order  of  court  indicat«d  is  a  lawful 
term  the  same  as  a  regular  term,  and  payment  of  per  diema  to  a  jury 
commissioner  to  not  exceeding  three  in  any  one  term  is  authorized. 

The  decision  in  4  Comp.  Dec,  63,  has  particular  reference  to  an 
adjourned  term. 

DEATH  "  ORATUITIEB,"  OEGAIOZED  KIUTU. 
The  act  of  May  11,  1908,  as  amended  by  the  act  of  March  3,  1909,  relative  to 
payment  of  so-called  "  denth  gratuities "  to  beneficiaries  of  officers  or 
enlisted  men  of  the  Aru;.  Is  applicable  to  officers  and  enlisted  men  of  the 
Organized  MUltla  called  Into  the  mllitar;  service  of  the  United  States  pur- 
suant to  law. 
Comptroller  Warwick  to  the  Scaretary  of  War,  July  SO,  19IS: 

By  your  indorsement  of  the  ISth'instant,  my  decision  is  requested 
whether  members  of  the  Organized  Militia  or  National  Guard  of 
the  States,  Territories,  and  the  District  of  Columbia  are  entitled  to 
the  benefits  of  laws  authorizing  the  payment  of  the  so-called  death 
gratuities  in  the  case  of  (a)  officers  and  enlisted  men  of  the  militia 
or  National  Guard  called  into  the  service  of  the  United  States  under 
the  provisions  of  section  4  of  the  act  of  January  21, 1903,  as  amended 
and  reenacted  by  section  3  of  the  act  of  May  27,  1908,  and  (b) 
officers  and  enlisted  men  of  the  National  Guard  drafted  into  the 
military  service  of  the  United  States,  under  section  111  of  the  act 
approved  June  8, 1916. 
Section  12  of  the  act  of  April  22, 1898  (30  Stat.,  363),  provides: 
"  All  officers  and  enlisted  men  of  the  Volunteer  Army  and  of  the 
militia  of  the  States,  when  in  the  service  of  the  United  States,  shall 
be  in  all  respects  on  the  same  footing  as  to  pay,  allowances,  and  pen- 
sions as  that  of  officers  and  enlisted  men  of  corresponding  grades  in 
the  Regular  Army." 

Section  10  of  the  act  of  January  21, 1903  (82  Stat,  776),  provides: 

"  That  the  militia,  when  called  into  the  actual  service  of  the  United 

States,  shall,  during  their  time  of  service,  be  entitled  to  the  same 

pay  and  allowances  as  are  or  may  be  provided  by  law  for  the  Regular 

Anny." 
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Section  22  of  the  act  of  January  21, 1908  (82  Stat.,  779),  provides; 

_"  When  any  officer,  noncommissioned  officer,  or  private  of  the 
militia  is  disabled  by  reason  of  wounds  or  disabilities  received  or 
incurred  in  the  service  of  the  United  States  he  shall  be  entitled  to  all 
the  benefits  of  the  pension  laws  existing  at  the  time  of  his  service, 
and  in  case  such  officer,  noncommissioned  officer,  or  private  dies  in 
the  service  of  the  United  States  or  in  returning  to  his  place  of  resi- 
dence after  being  mustered  out  of  such  service,  or  at  any  time,  in 
consequence  of  wounds  or  disabilities  received  in  such  service,  hia 
widow  and  children,  if  any,  shall  be  entitled  to  all  the  benefits  of 
such  pension  laws." 

Section  4  of  the  act  of  January  21, 1908  (82  Stat.,  776),  as  amended 
and  reenacted  by  section  3  of  the  act  of  May  27, 1908  (35  Stat.,  400), 
provides : 

"  Whenever  the  United  States  is  invaded  or  in  danger  of  invasion 
from  any  foreign  nation,  or  of  rebellion  against  the  authority  of  the 
Government  of  the  United  States,  or  the  President  is  unable  with 
the  regular  forces  at  his  command  to  execute  the  laws  of  the  Union, 
it  shall  be  lawful  for  the  President  to  call  forth  such  number  of  the 
militia  of  the  State  or  of  the  States  or  Territories  or  of  the  District 
of  Columbia  as  he  may  deem  necessary  to  repel  such  invasion,  sup- 
press such  rebellion,  or  to  enable  him  to  execute  such  laws,  and  to 
issue  hijs  orders  for  that  pui'pose,  through  the  governor  of  the  re- 
spective State  or  Territory,  or  through  the  commanding  general  of 
the  militia  of  the  District  of  Columbia,  from  which  State,  Territory, 
or  District  such  troops  may  be  called,  to  such  officers  of  the  militia 
as  he  may  think  proper." 

Section  7  of  the  act  of  May  27, 1908  (35  Stot.,  401),  provides: 

"When  the  militia  is  called  into  the  actual  service  of  the  United 
States,  or  any  portion  of  the  militia  is  called  forth  under  the  pro- 
visions of  this  act,  their  pay  shall  commence  from  the  day  of  their 
appearing  at  the  place  of  company  rendezvous,  but  this  provision 
shall  not  be  construed  to  authorize  any  species  of  expenditure  pre- 
vious to  arriving  at  such  places  of  rendezvous  which  is  not  provided 
by  existing  laws  to  be  paid  after  their  arrival  at  such  places  of 
rendezvous." 

Section  1  of  the  national  defense  act  of  June  3,  1916  (Public,  No. 
85,  64th  Cong.),  provides: 

"  *  •  "  That  the  Army  of  the  United  States  shall  consist  of 
the  Regular  Army,  the  Volunteer  Army,  the  officers'  reserve  corps, 
the  enlisted  reserve  corps,  the  National  Guard  while  in  the  service 
of  the  United  States,  and  such  other  land  forces  aa  are  now  or  may 
hereafter  be  authorized  by  law." 

Section  111  of  the  same  act  provides: 

"  National  Guard  when  Drafted  Into  Fedehal  Sehvice, — When 
Congress  shall  have  authorized  the  use  of  the  armed  land  forces  of 
the  United  States,  for  any  purpose  requiring  the  use  of  troops  in 
excess  of  those  of  the  Regular  Army,  the  President  may,  under  such 
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reflations,  including  such  physical  examination  as  he  may  pre- 
scribe, draft  into  the  military  service  of  the  United  States,  to  serve 
therein  for  the  period  of  the  war  unless  sooner  discha^d,  any  or  all 
members  of  the  National  Guard  and  of  the  National  Guard  Reserve. 
All  persons  so  drafted  shall,  from  the  date  of  their  draft,  stand  dis- 
charged from  the  militia,  and  shall  from  said  date  be  subject  to  such 
laws  and  regulations  for  the  government  of  the  Army  of  the  United 
States  as  may  be  applicable  to  members  of  the  Volunteer  Army,  and 
shall  be  embodied  in  organizations  corresponding  as  far  as  prac- 
ticable to  those  of  the  K^ular  Army,  or  shall  be  otherfvise  assigned 
as  the  President  may  direct.  The  commissioned  officers  of  said 
organizations  shall  be  appointed  from  among  the  members  thereof, 
officers  with  rank  not  above  that  of  colonel  to  be  appointed  by  the 
President  alone,  and  all  other  officers  to  he  appointed  by  the  Presi- 
dent by  and  with  the  advice  and  consent  of  the  Senate.  Officers  and 
enlisted  men  in  the  service  of  the  United  States  under  the  terms  of 
this  section  shall  have  the  same  pay  and  allowances  as  officers  and 
enlisted  men  of  the  Regular  Army  of  the  same  grades  and  the  same 
prior  service." 

The  act  of  May  11,  1908  (35  SUt,  108),  as  amended  by  the  act  of 
March  3,  1909  (35  Stat.,  735),  provides: 

"  Hereafter,  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease,  not  the  result  of  his  own  misconduct,  of  any 
officer  or  enlisted  man  on  the  active  list  of  the  Army,  the  Quarter- 
master General  of  the  Army  shall  cause  to  be  paid  to  the  widow  of 
such  officer  or  enlisted  man,  or  to  any  other  person  previously  desig- 
nated by  him,  an  amount  equal  to  six  months  pay  at  the  rate  received 
by  such  officer  or  enlisted  man  at  the  date  of  his  death,  less  seventy- 
five  dollars  in  the  case  of  an  officer  and  thirty-five  dollars  in  the  case 
of  an  enlisted  man.  From  the  amount  thus  reserved  the  Quarter- 
master Corps  shall  be  reimbursed  for  the  expenses  of  interment,  and 
the  residue,  if  any,  of  the  amoimt  reserved  shall  be  paid  subsequently 
to  the  designated  person.  The  Secretary  of  War  shall  establi^ 
regulations  requiring  each  officer  and  enlisted  man  to  designate  the 
proper  person  to  whom  this  amount  shall  be  paid  in  case  of  his  death, 
and  said  amount  shall  be  paid  to  that  person  from  funds  appro- 
priated for  the  pay  of  the  Army." 

The  militia  or  National  Guard  of  a  State,  Territory,  or  the  District 
of  Columbia  brought  into  the  service  of  the  United  States  under 
the  provisions  of  the  above-quoted  statutes  becomes  a  part  of  the 
Army  of  the  United  States,  and  the  officers  and  men  thereof  are  as 
effectually  in  the  military  service  of  the  United  States  as  are  any  of 
the  officers  and  enlisted  men  of  the  Regular  Army.  The  officers  and 
enlisted  men  are  in  the  Army  of  the  United  States  on  the  active  list, 
as  distinguished  from  the  retired  list.  The  language  of  the  statute 
providing  for  the  six  months'  gratuity  pay  is  "  any  officer  or  enlisted 
man  on  the  active  list  of  the  Army." 

The  gratuity  legislation  ia  general  in  character  and  its  language 
is  broad  and  comprehensive.    It  is  true  that  ^e  law  was  eitact«d 
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when  tiie  active  military  force  of  the  Army  of  the  United  States 
consisted,  for  the  most  part  at  least,  of  the  officers  and  men  of  the 
Regular  Army,  but  the  active  force  of  the  Army  having  been  in- 
creased and  added  to  under  laws  authorizing  the  same,  the  class  of 
persons  entitled  to  the  benefits  of  the  act  of  May  11, 1908,  as  amended 
by  the  act  of  March  3,  1909,  and  coming  within  their  purview,  has 
been  enlarged,  and  such  being  the  case  I  am  of  opinicoi  that  officers 
and  enlisted  men  included  in  your  questions  are  entitled  to  the 
benefits  of  the  act  of  May  11,  1908,  as  amended  by  the  act  of  March 


Gallsted  aten  of  Field  Artillery  organizations  of  tlie  Organized  MllltlH  called 
Into  tbe  military  service  of  the  United  States  pursuant  to  law,  wbo,  while 
serving  In  the  Organized  Militia,  had  qualified  as  first  or  second  class 
gunners  under  the  same  conditions  prescribed  (or  enlisted  men  of  the 
Begular  Army,  are  entitled,  while  in  the  military  service  of  tbe  United 
States,  to  additional  pay  for  such  qualification  at  the  same  rate  provided 
for  enlisted  men  of  the  Regular  Army. 

Comptroller  Warwick  to  the  Seoretar?  of  War,  Inly  SI,  1916: 

By  your  indorsement  of  the  11th  instant,  my  decision  is  requested 
upon  the  question — 

"  whether  enlisted  men  of  Field  Artillery  of  the  militia  or  National 
Quard  when  brought  into  the  service  of  the  United  States  under 
section  4  of  the  act  of  January  21,  1903,  aa  amended  by  action  3  of 
tbe  act  of  May  27,  1908,  or  when  drafted  into  the  military  service  of 
the  United  States  under  section  111  of  the  national  defense  act  of 
June  3,  1916,  can  be  paid  additional  pay  for  qualifications  as  first  or 
second  class  gunners  attained  prior  to  tbe  date  when  brought  into  the 
service  of  the  United  States,  subject  to  tbe  conditions  prescribed  in 
the  Army  Regulations  governing  the  additional  pay  for  men  of  the 
Regular  Army." 

The  question  submitted  arises  in  connection  with  a  report  dated 
June  7,  1916,  from  the  commanding  officer  of  Battery  A,  First  Field 
Artillery,  Texas  National  Guard,  as  follows: 

"  Seventeen  men  of  this  command  successfully  passed  the  examina- 
tions for  qualification  as  gunners  of  Field  Artillery  at  an  examination 
conducted  by  1st  Lieut.  Frank  Thorp,  jr.,  F.  A.,  U.  S.  A,,  inspector- 
instructor,  in  the  month  of  April,  1916. 

'^  This  qualification  entitled  these  men  to  additional  pay  when  in 
service  at  camps  of  instruction. 

"  A  decision  is  requested  regarding  the  present  status  of  these  men 
with  respect  to  this  additional  pay  for  this  qualification." 

It  is  stated  that  Battery  A,  First  Field  Artillery,  Texas  National 
Guard,  was  mustered  into  the  service  of  the  United  States  on  May  18. 
1916,  at  Fort  Sam  Houston,  Tex.  ^*^ 
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Section  4  of  the  act  of  January  21, 1903  (32  Stat.,  776) ,  as  amended 
and  reenacted  by  section  3  of  the  act  of  May  27,  1908  (35  Stat,  400) , 
provides : 

"  Whenever  the  United  States  is  invaded  or  in  danger  of  invasion 
from  an;  foreign  nation,  or  of  rebellion  against  the  authority  of  the 
(rovernment  of  the  United  States,  or  the  President  is  unable  with  the 
regular  forces  at  his  command  to  execute  the  laws  of  the  Union,  it 
shall  be  lawful  for  the  President  to  call  forth  such  number  of  the 
militia  of  the  State  or  of  the  States  or  Territories  or  of  the  District 
of  Columbia  as  he  may  deem  necessary  to  repel  such  inva^on,  sup- 
press such  rebellion,  or  to  enable  him  to  execute  such  laws,  and  to 
issue  his  orders  for  that  purpose,  through  the  governor  of  the  respec- 
tive State  or  Territory,  or  through  the  commanding  general  of  tJ»e 
militia  of  the  District  of  Columbia,  from  which  State,  Territory, 
or  District  such  troops  may  be  called,  to  such  officers  of  the  militia  as 
he  may  think  proper." 

Section  12  of  the  act  of  April  22, 1898  (30  Stat.,  363),  provides: 

"  All  officers  and  enlisted  men  of  the  Volunteer  Army,  and  of  the 
militia  of  the  States  when  called  into  the  service  of  the  United  States 
shall  be  in  all  respects  on  the  same  footing  as  to  pay,  allowances,  and 
pensions  as  that  of  officers  and  enlisted  men  of  the  corresponding 
grades  in  the  Regular  Army." 

Section  10  of  the  act  of  January  21, 1903  (32  Stat.,  776),  provides: 

"  The  militia,  when  called  into-  the  actual  service  of  the  United 
States,  shall,  during  their  time  of  service  be  entitled  to  the  same  pay 
and  allowances  as  are  or  may  be  provided  by  law  for  the  Begular 
Army."    . 

Section  111  of  the  national  defense  act  of  June  3,  1916  (Public, 
No.  85),  provides  for  drafting  the  National  Guard  into  the  service 
of  the  United  States  under  certain  circumstances,  and  when  so 
drafted  it  is  provided  that : 

"  Officers  and  enlisted  men  in  the  service  of  the  United  States  nnder  , 
the  terms  of  this  section  shall  have  the  same  pay  and  allowances  as  ' 
officers  and  enlisted  men  of  the  Begular  Army  of  same  grades  and 
the  same  prior  service." 

Authority  for  the  payment  of  additional  pay  to  gunners  of  the 
Regular  Army  is  found  in  the  act  of  May  11, 1908  (35  Stat,  110),  as 
follows: 

"Hereafter  enlisted  men  now  qualified  or  hereafter  qualifying 
•  •  *  shall  receive  *  *  "  as  second-class  gunners,  $2  per 
month;  as  first-class  gunners,  $3  per  month;  •  *  *  all  in  addi- 
tion to  their  pay,  under  such  regulations  as  the  Secretary  of  War 
may  prescribe,  but  no  enlisted  man  shall  receive  at  the  same  time 
additional  pay  for  more  than  one  of  the  classifications  named  in  this 
section." 


^dbvGoO^^lc 
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In  B  niemorandum  dated  June  26,  Idlfr  addressed  to  the  Quarter- 
master General  of  the  Army,  the  Chief  of  the  Militia  Bureau  of  die 
War  Department  states: 

"  1.  AJl  gunner  examinations  and  qualifications  in  the  field  artil- 
lery  of  the  Organized  Militia  are  made  strictly  in  accordance  with 
tte  requirements  of  General  Orders  No,  61,  War  Department,  1915, 
and  for  the  period  prescribed  by  Army  Regulations  for  the  Regular 
Army.  All  men  who  have  qualified  as  gunners  are  published  in  a 
circular  from  the  Division  of  Militia  Affairs  and  their  qualification 
has  been  strictly  in  accordance  with  the  requirements  for  the  Regular 
Army.  Attention  is  invited  to  the  inclosed  copies  of  Circular  No. 
12,  Division  of  Militia  Affairs,  1915,  and  General  Orders  No.  61, 
War  Department,  1915." 

The  regulations  governing  the  pay  of  gunners  of  the  Field  Artil- 
lery of  the  Regular  Army,  are  found  in  paragraph  1344  of  the  Army 
Regulations,  1913.  It  appears  that  the  gunner  examinations  and 
qualifications  in  the  Field  Artillery  of  the  mihtia  or  National  Guard 
are  in  strict  accordance  with  the  requirements  for  the  Regular  Army. 
The  period  of  qualifications  is  for  the  period  prescribed  by  the  Army 
Regulations  for  the  Regular  Army.  The  laws  relating  to  the  pay  of 
the  militia  or  National  Guard  when  called  into  the  service  of  the 
United  States  under  either  the  law  of  January  21,  1908,  as  amended, 
or  the  law  of  June  3, 1916,  provide  that  they  shall,  during  their  time 
of  service,  be  entitled  to  the  same  pay  and  allowances  as  are  or  may 
be  provided  by  law  for  the  Regular  Army. 

Inasmuch  as  the  requirements  for  qualifications  as  gunners  are  the 
same  for  the  enlisted  men  of  tiie  Field  Artillery  in  the  militia  or 
National  Guard  as  for  the  enlisted  men  of  the  Regular  Army,  and 
as  the  laws  relating  to  pay  give  the  militia,  when  called  into  the 
service  of  the  United  States,  the  same  pay  and  allowances  as  are 
or  may  be  provided  by  law  for  the  Regular  Army,  I  am  of  opinion 
that  they  are  entitled  to  the  additional  pay  as  gunners  ujider  their 
qualifications  attained  prior  to  their  being  called  into  the  service  of 
^e  United  States,  subject  to  the  cooditions  imposed  by  paragraph 
1344  of  tiie  Army  Regulatioiu.  Such  is  also  the  view  of  the  Judge 
Advocate  General  of  the  Army. 

The  question  submitted  is  answered  accordingly. 


COKPTTTIFG  LEVSTH  OF  9EBVI0E,  DENTAL  BTntSEOKS,  AUCT. 
Id  computing,  under  tlie  act  of  June  3,  1916,  tlie  length  of  service  of  a  dental 
surgeon  In  tbe  Army,  for  promotion  and  other  purposes,  credit  sball  be 
given  for  any  service  rendered  aB  contract  dental  surgeon  or  acting  dental 
surgeon  In  addition  to  credit  for  service  as  a  first  lleuteaant  under  the  act 
of  March  3,  1911. 
OonptTOller  Warwlak  to  the  Seeretuy  of  Wat,  Joly  M,  1814: 

By  your  indorsement  of  the  iSth  instant,  you  request  my  decision 
of  the  question  whether  in  computing  on  and  after  June  3,  1916,  ^> 
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under  the  provisions  of  section  10  of  the  act  of  June  3, 1916  (Public, 
No.  85),  the  length  of  service  of  dental  surgeons  for  promotion  and 
other  purposes,  all  such  dental  surgeons  as  had  service  as  contract 
or  acting  dental  surgeons  prior  to  June  3,  1916,  and  are  othu-wise 
eligible,  shall  be  given  credit  for  the  length  of  their  service  as  such 
contract  or  acting  dental  surgeons,  in  addition  to  credit  for  service 
as  first  lieutenant  under  act  of  March  3,  1911  (36  Stat.,  1054). 

By  section  18,  act  of  February  2,  1901  (31  Stat.,  752),  the  Surgeon 
General  of  the  Army,  with  the  approval  of  the  Secretary  of  War, 
Tras  authorized  to  employ  not  exceeding  30  dental  surgeons.  Under 
that  law  they  were  "  employed  as  contract  dental  surgeons  under  the 
terms  and  conditions  applicable  to  Army  contract  surgeons."  By  act 
of  March  2,  1907  (31  Stat.,  1163),  the  number  was  increased  to  31; 
and  by  act  of  April  23,  1908  (35  Stat.,  66),  they  were  attached  to 
and  formed  a  part  of  the  Medical  Department  of  the  Army. 
The  act  of  March  3,  1911  (36  Stat.,  1054  and  1055),  provides: 
"Hereafter  there  shall  be  attached  to  the  Medical  Department  a 
Dental  Corps,  which  shall  be  composed  of  dental  surgeons  and  acting 
dental  surgeons,  the  total  number  of  which  shall  not  exceed  the  pro- 
portion of  one  to  each  thousand  of  actual  enlisted  strength  of  the 
Army;  the  number  of  dental  surgeons  shall  not  exceed  sixty,  and  the 
number  of  acting  dental  surgeons  shall  be  such  as  may,  from  time  to 
time,  be  authorized  by  law.  All  original  appointments  to  the  Dtoital 
Corps  shall  be  as  acting  dental  surgeons,  who  shall  have  the  same 
official  status,  pay,  and  allowances  as  the  contract  dental  surgeons 
now  authorized  by  law.  Acting  dental  sur^ons  who  have  served 
three  years  in  a  manner  satisfactory  to  the  Secretary  of  War  shall 
be  eligible  for  appointment  aa  dental  surgeons,  and,  after  passing 
in  a  satisfactory  manner  an  examination  which  may  be  prescribed 
by  the  Secretary  of  War,  may  be  commissioned  with  the  rank  of  first 
lieutenant  in  the  Dental  Corps  to  fill  the  vacancies  existing  therein. 
Officers  of  the  Dental  Corps  shall  have  rank  in  such  corps  according 
to  date  of  their  commissions  therein  and  shall  rank  next  below  officers 
of  the  Medical  Reserve  Corps.  Their  right  to  command  shall  be 
limited  to  the  Dental  Corps,  The  pay  and  allowances  of  dental  sur- 
geons shall  be  those  of  fii4t  lieutenants,  including  the  right  to  retire- 
ment on  account  of  age  or  disability,  as  in  the  case  of  other  officers : 
Provided,  That  the  time  served  by  dental  surgeons  as  acting  dental 
or  contract  dental  surgeons  shall  be  reckoned  in  computing  the  in- 
creased service  pay  of  such  as  are  commissioned  under  this  act.  The 
appointees  as  acting  dental  surgeons  must  be  citizens  of  the  United 
States  between  twenty-one  and  twenty-seven  years  of  age,  graduates 
of  a  standard  dental  college,  of  good  moral  character  and  good  pro- 
fessional education,  and  they  snail  be  required  to  pass  the  usual 
physical  examination  required  for  appointment  in  the  Medical  Corps 
and  a  professional  examination  whicn  shall  include  tests  of  skill  in 
practical  dentistry  and  of  proficiency  in  the  usual  subjects  of  a  stand- 
ard dental  college  conrae:  Provided,  That  the  contract  dental  sur- 
geons attached  to  the  Medical  Department  at  the  time  of  the  passage 
of  this  act  may  be  eligible  for  appointment  as  first  lieutenant,  Dental 
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Coips,  without  limitation  as  to  age :  And  provided  fuHker,  That  the 
proiessifMial  examination  for  such  appointment  may  be  waived  in  the 
case  of  contract  dental  surgeons  in  the  service  at  the  time  of  the 
passage  of  this  act  whose  efficiency  reports  and  entrance  examinatirms 
are  satisfactory." 

Prior  to  March  3,  1911,  the  only  authority  for  employing  dental 
surgeons  in  the  Army  was  an  employment  by  contract  by  the  Hurgeon 
General,  with  the  approval  of  the  Secretary  Tif  War.  Such  contract 
dental  surgeons  held  the  same  relation  to  the  Army  as  a  contract 
surgeon.  The  decisions  are  imiform  that  a  contract  surgeon  is 
neither  an  officer  nor  an  enlisted  man,  but  has  the  status  of  a  civilian 
employee  (17  Comp.  Dec,  53). 

It  has  been  decided  (17  Comp.  Dec.,  744-749)  "  that  acting  dental 
surgeons  authorized  by  the  act  of  March  3,  Idll,  are  intended  to 
supersede  and  take  the  place  of  the  contract  denta]  surgeons  author- 
-ized  by  the  acts  of  February  2, 1901,  and  March  2,  1907  " ;  and  "  that 
dental  surgeons  who  are  appointed  and  commissioned  as  provided 
in  the  act  of  March  3, 1911,  if  they  accept  such  appointments,  thereby 
become  officers  in  the  Medical  Department  of  the  Army." 

By  act  of  August  24,  1912  (37  Stat.,  575),  the  base  pay  of  each  of 
the  30  dental  surgeons  was  stated  as  $2,000  per  annum,  and  the  pay 
of  each  of  the  30  acting  dental  surgeons  was  stated  as  $1,800  per 
snnum. 

So  much  of  section  10,  act  of  June  S,  1916  (Public,  No.  85),  aa 
raises  the  question  presented  by  you  is  as  follows: 

"The  Medical  Department  shall  consist  of  •  •  •  a  Dental 
Corps,    *    •    '. 

"  The  President  is  hereby  authorized  to  appoint  and  commisfaon, 
by  and  with  the  advice  and  consent  of  the  Senate,  dental  surgeons 
who  are  citizens  of  the  United  States,  between  the  ages  of  twenty-one 
and  twenty-seven  years,  at  the  rate  of  one  for  each  one  thousand 
enlisted  men  of  the  line  of  the  Army.  Dental  surgeons  shall  have 
the  rank,  pay,  and  allowances  of  first  lieutenants,  until  they  have  com- 
pleted eight  years'  service.  Dental  surgeons  of  more  than  eight  but 
less  than  twenty-four  years'  service  shall,  subject  to  such  examination 
as  the  President  may  prescribe,  have  the  rank,  pay,  and  allowances  of 
captains.  Dental  surgeons  of  more  than  twenty-four  years'  service 
shall,  subject  to  such  examination  as  the  President  may  prescribe, 
have  the  rank,  pay,  and  allowances  of  major:  Provided,  That  the 
total  number  of  dental  surgeons  with  rank,  pay,  and  allowances  of 
major  shall  not  at  any  time  exceed  fifteen :  And  provided  further. 
That  all  laws  relating  to  the  examination  of  officers  of  the  Medical 
Corps  for  promotion  shall  be  applicable  to  dental  surgeons." 

All  laws  and  parts  of  laws  in  so  far  as  they  are  inconsistent  with 
Said  act  of  June  3, 1916,  are  repealed  by  section  128  of  said  act  Sec- 
tion 10  should  be  read  in  connection  with  the  taw  of  March  3,  1911, 
mpra,  which  contains  a  provision  that  "acting  dental  surgeons  who 
have  served  three  years  in  a  manner  satisfactory  to  the  Secretary  of  ^i 
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Wsr  sbftU  be  eligible  for  appointment  as  dental  surgeons,  and,  after 
passing  in  a  satisfactory  manner  an  examinati<m  which  may  be  pre- 
flcribed  by  the  Secretary  of  War,  may  be  commis£doned  with  the  rank 
of  first  lieutenant  in  the  Dental  Corps  to  fill  the  vacancies  existing 
therein  " ;  and  also  contains  a  provision  "  that  the  time  served  by  dental 
surgeons  as  acting  dental  or  contract  dental  surgeons  shall  be  reckoned 
in  computing  the  increased  service  pay  of  such  as  are  commissioned 
.  under  this  act."  Said  provisions  are  not  repealed  or  restricted,  but 
are  extended,  by  the  law  of  1916. 

I  am  of  the  opinion  that  the  term  "  years'  service  "  as  used  in  the 
above-quoted  law  of  June  S,  1016,  includes  service  under  contract  as 
well  as  service  under  commission  and  is  limited  to  service  as  a  dentid 
turgeon  under  contract  or  commission ;  therefore  in  computing  under 
said  law  the  length  of  service  of  dental  surgeons  for  promotion  and 
other  purposes,  all  such  dental  surgeons  as  are  otherwise  eligible  antj 
had  service  as  contract  dental  surgeons  or  acting  dental  surgeons 
prior  to  June  S,  1916,  shall  be  given  credit  for  the  length  of  their 
Eervice  as  such  contract  dental  surgeon  or  acting  dental  surgeon,  in 
addition  to  credit  for  service  as  first  lieutenant  under  act  of  March 
8, 1911. 

FEEB  or  TTFITEI)  STATES  COMKIBSIOlTEmB. 

A  Doited  States  commissioner  Is  aot  entitled  to  fees  for  copies  ot  ctanplalntB 
OQleBB  such  copies  are  attached  to  the  warrants  ba  required  by  the  act  of 
August  18,  1894.  ■     ,      ^      ,      » 

Deeltlim  by  ConptrolleT  Warwick,  Inlj  tS,  1916: 

The  Attorney  General  applied  June  30,  1916,  for  a  revision  of  the 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  al- 
lowing, by  settlement  Ko.  28688,  dated  June  9, 1916,  certain  items  in 
the  accounts  of  Frederick  H.  Drake,  United  States  comniissiiHier, 
district  of  Oregon,  for  the  quarter  ended  March  31,  1916. 

On  the  administrative  examination  the  Attorney  Qeneral  deducted 
items  3  and  4  as  follows : 

8.  P.  9,  Ctwe  V.  Wilbur  et  al.  Charses  Cor  copies  of  complaint.  These 
copies  were  not  attached  to  the  warrant,  but  were  delivered  to  the 
defendanta.  The  commissioner  cloims  bis  fees  for  thla  service  under 
Lord's  Oregon  Laws,  which  requires  a  copy  of  the  indictment  to  be 
delivered  to  the  defendant  upon  arralKument  The  commissioner's 
fee  bill  makes  no  provision  for  thla  service  and  provides  no  fee  there- 
for. Fee  for  copy  allowable  only  when  the  copy  Is  attached  to  the 
warrant  for  the  purpose  of  conferring  Jurisdiction.  (6  Comp.  Dec., 
147;  act  of  Aug.  18.  1894) |0.  60 

4.  Charges  for  copies  of  complaints  In  each  case  covered  by  this  account 
The  commissioner  states  that  the  copy  Is  not  attached  to  the  warrant 
In  any  case.  In  cases  heard  the  copy  has  been  delivered  to  the  de- 
fendant, and  la  cases  where  the  defendant  has  not  been  arrested, 
the  copy  Is  not  attached  to  the  warrant,  but  to  the  complaint  The 
purpose  of  the  copy  U  to  confer  Jurisdiction,  attd  the  fee  provided 
tiierefor  Is  (or  tWs  purpose  solely,  20  at  30  cents .     M,  oo 
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The  act  of  Augnst  IS,  ISM  (S8  Stat,  416),  provides: 

"That  it  shall  be  the  duty  of  the  marshal,  his  deputy,  or  other  . 
officer,  who  may  arrest  a  person  charged  with  any  crime  or  offense, 
to  take  the  defendant  before  the  nearest  circuit  court  cotnmtssioner 
or  the  Dearest  judicial  officer  having  jurisdiction  under  existing  laws 
for  a  hearing,  commitment,  or  takmg  bail  for  trial,  and  the  officer 
or  magistrate  issuing  the  warrant  snail  attach  thereto  a  certified 
copy  of  the  complaint,  and  upon  the  arrest  of  the  accused,  the  return 
of  the  varrant,  with  a  copy  of  the  complaint  attached,  shall  confer 
jurisdiction  upon  such  officer  as  fully  as  if  the  complaint  had  been 
originally  made  before  him.    *    *    *" 

Commissioner  stat«8  that  copies  of  complaints  were  not  attached 
to  warrants. 

In  a  decision  of  this  office  dated  April  22,  1915  (78  MS.  Comp. 
Dec.,  339),  it  was  held  that: 

"  •  *  *  The  purpose  to  be  served  by  making  such  copies  is  to 
confer  upon  the  commissioner  before  whom  the  warrant,  with  such 
copy  attached,  is  returned,  jurisdiction  to  hear  and  dispose  of  the 
matter.  In  order  to  entitle  a  commissioner  to  the  fee  for  this  service 
the  certified  copy  must  be  made  and  attached  to  the  warrant  of  ar- 
rest, otherwise  it  is  not  necessary  and  no  fee  is  allowable  (6  Comp. 
D<».,  147)." 

As  the  copies  of  complaints  were  not  attached  to  the  warrants,  as 
required  by  the  law  and  decisions  cited,  the  allowance  by  the  auditor 
is  reversed    •    *    *. 


TBATXI  ALLOWAXOE.  lUBUrE  COKPS. 

An  enUflted  man  of  the  Marine  Corps  may  lawfully  be  paid  travel  allowance 
on  dlHcbarge  only  at  the  rate  then  authorized  by  law.  notwlthstandlns  the 
fact  that  the  law  In  force  at  the  time  of  hia  enlistment  authorized  psymeot 
of  such  allowance  at  a  higher  rate 
Deetil(m  by  Comptroller  Warwlok,  July  Si,  leiS: 

Alexander  Fraser,  Ids.-yeo.,  applied  July  18,  1916,  for  a  revision 
of  the  action  of  the  Auditor  for  the  Xavy  Department  in  disallow- 
ing, per  settlement  No.  187565,  July  12, 1916,  his  claim  for  difference 
in  travel  pay  between  2  cents  and  4  oeats  per  mile  upon  discharge 
November  11, 1915,    *    *    * 

Appellant  applied  for  reenlistment  in  the  Marine  Corps  October 
9, 1911,  at  New  York,  N.  Y.;  was  transferred  to  Washington,  D.  C, 
and  sworn  in  at  that  place  on  November  10,  1911;  was  honorably 
discharged  from  the  service  November  11,  1915.  He  claims  that  he 
should  have  been  paid  upon  discharge  travel  allowance  at  4  cents 
per  mile,  rate  authorized  at  the  time  he  enlisted,  instead  of  at  2  cents 
per  mile,  rate  authorized  at  the  time  of  his  discharge. 
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The  act  of  August  24, 1912  (87  Stat,  576) ,  provides : 

•  "•  *  *  That  hereafter  when  an  enlisted  man  is  discharged 
from  the  service,  except  by  wa^  of  punishment  for  an  offense,  he  shall 
be  entitled  to  transportation  in  kind  and  subsistence  from  the  place 
of  his  discharge  to  the  place  of  his  enlistment,  or  to  such  other  place 
within  the  continental  limits  of  the  United  States  as  he  may  select, 
to  which  the  distance  is  no  greater  than  from  the  place  of  discharge 
to  place  of  enlistment ;  but  if  the  distance  be  greater  he  may  be  f ur- 
ni^ed  with  transportation  in  kind  and  subsistence  for  a  distance 
equal  to  that  from  p]ace  of  discharge  to  place  of  enlistment,  or,  m 
lieu  of  such  transportation  and  subsistence,  he  shall,  if  he  so  elects, 
receive  two  cents  a  mile,  except  for  sea  travel,  from  the  place  of  his 
discharge  to  the  place  of  his  enlistment." 

This  law  is  made  applicable  to  the  Marine  Corps  by  rirtue  of 
section  1612,  Revised  Statutes. 

An  enlisted  man,  at  the  time  he  is  discharged  from  the  service 
because  of  the  expiration  of  enlistment,  is  entitled  to  travel  aUowance 
or  travel  pay  aa  then  provided  by  law,  and  not  such  as  was  provided 
by  law  at  the  time  of  his  enlistment.  The  law  governing  the  travel 
allowance  in  force  at  the  time  appellant  was  discharged  was  the  act 
of  August  24,  1912,  and  he  bad  the  choice  of  being  furnished  sub- 
sistence and  transportation  in  kind  from  place  of  discharge.  Forts- 
mouth,  N.  H.,  to  place  of  enlistment,  New  York,  K*.  Y.,  or  receiving 
in  lieu  thereof  2  cents  per  mile.  He  was  paid  2  cents  per  mile,  which 
was  all  he  was  entitled  to  receive.  The  action  of  the  auditor  is 
accordingly  affirmed.  (67  MS.  Comp.  Dec.,  299,  Oct.  20,  1913;  id., 
466,  Oct  25, 1913.) 


F0EBIQH-8ERVICE  PAT,  lUKOTE  C0H78. 

An  enlisted  man  of  the  Marine  Corps  who,  while  en  roate  from  the  Cnlted 
States  to  a  foreign  station  pursuant  to  proper  ordera.  Is  ordered  by  cwm- 
peteot  authorltr  to  return  to  the  United  States,  Is  entitled  to  foreign  service 
pay  for  the  period  during  which  he  was  beyond  the  continental  limits 
of  the  United  States,  notwithstanding  the  fact  that  he  aever  reached  the 
foreign  station. 

Dedsloa  bj  OomptroUer  Warwltk,  July  M,  IBM: 

Gustav  F.  Bloedel,  quartermaster  sergeant,  United  States  Marine 
Corps,  applied  July  17, 1916,  for  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing,  per  settlement  Na  65928, 
August  17, 1915,  Ms  claim  for  20  per  cent  additional  pay  for  foreign 
service  from  June  6  to  July  26,  1910. 

By  order  of  May  28,  1910,  appellant  was  relieved  from  duty  in  the 
office  of  the  adjutant  and  inspector,  Marine  Corps,  headquarters, 
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U'ashing;ton,  D.  C,  and  directed  to  proceed  to  the  nav;  yard,  Mare 
rdand,  for  duty  with  a  detachment  of  marines  who  were  to  leave 
Uiat  post  on  June  6  for  service  in  the  Philippine  Islands. 

On  June  d  a  telegram  was  addressed  to  appellant  at  San  Fran- 
cisco revoking  the  order  of  May  28, 1910,  and  directing  him  to  report 
to  the  depot  quartermaster,  San  Francisco,  for  duty  as  messenger. 
This  telegram  was  not  delivered,  as  appellant  had  sailed  on  the  trans- 
port prior  to  its  receipt 

On  June  11,  1910,  a  cablegram  was  addressed  to  the  officer  in  com- 
mand of  the  marine  detachment  directing  him  to  transfer  appellant 
to  the  marine  barracks,  naval  station,  Honolulu.  He  arrived  at 
Honolulu  June  13,  1910. 

On  July  9,  1910,  an  order  was  issued  directing  the  transfer  of 
appellant  from  the  naval  station,  Honolulu,  to  the  office  of  the  depot 
quartermaster,  San  Francisco.  He  left  Honolulu  July  20,  1910,  and 
reported  to  the  office  of  the  depot  quartermaster,  San  Francisco,  July 
26,  1910. 

He  claims  20  per  cent  increased  pay  for  foreign  service  from 
June  6,  date  he  left  the  United  States,  to  July  26,  date  he  returned 
to  the  United  States. 

Foreign-service  pay  is  based  upon  the  act  of  June  30,  1902  (32 
Stat,  512),  which  provides: 

"That  hereafter  the  pay  proper  of  all  *  *  *  enlisted  men 
serving  beyond  the  limite  of  the  States  comprising  the  Unitm  and 
the  Territories  of  the  United  States  contiguous  thereto  shall  be  in- 
creased •  •  •  twenty  per  centum  for  enlisted  men  over  and 
above  the  rates  of  pay  proper  as  fixed  by  law  for  time  of  peace,  and 
Uie  time  of  such  service  shall  be  counted  from  the  date  of  departure 
from  such  States  to  the  date  of  return  thereto." 

The  act  of  March  3,  1909  (35  Stat,  739),  making  appropriation 
for  the  Army  for  the  fiscal  year  ending  June  30,  1910,  provides : 

"For  additional  twenty  per  centum  increase  to  enlisted  men  on 
foreign  service    •    *    *. 

These  laws  are  applicable  to  enlisted  men  of  the  Marine  Corps  by 
rirtue  of  section  1612,  Revised  Statutes. 

It  is  quite  clear  that  appellant  was  on  foreign  service  within  the 
meaning  of  the  above  laws  from  the  time  he  left  San  Francisco  to 
the  date  he  returned  thereto.  His  right  to  foreign-service  pay  began 
when  he  left  the  United  States  on  the  transport,  and  the  fact  that, 
by  proper  orders,  he  was  prevented  from  reaching  the  Philippine 
Islands  does  not  deprive  him  of  this  right. 

The  action  of  the  auditor  is  reversed,    *    *    *. 
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un-eKAHT  BEBiiciioH— DERwima  nnnni  in  ths  TBZAmT. 

TraneportatloD  charges  on  material  to  be  used  Id  constructing  a  road  on  as 
Indian  reservation  from  funds  donated  to  the  Indians  by  a  State  and  pri- 
vate Individuals  are  not  aablect  to  land-grant  deduction,  althouEh  tbe 
funds  are  to  be  expended  under  the  direction  of  the  auperintendent  of  the 
Indian  reservation,  and  the  road  is  to  become  the  property  of  the  Indians. 

rands  donated  by  a  State  and  private  individuals  to  the  Indians  on  a  certain 
reservation  to  be  expended  by  the  superintendent  thereof  In  connection 
with  improvements  thereon  should  be  deposited  with  such  superlntendeat, 
there  being  no  authority  of  law  for  depositing  them  In  the  Treaanry,  sl- 
thoogh  the  faiidB  are  to  be  accounted  for  pursuant  to  the  act  of  July 
1,1898, 

CMUptroller  Warwick  to  tbe  Seeretarr  of  the  Interior,  Jnlr  17,  1918: 

I  have  your  request  of  July  19,  1916,  for  a  decision  as  to  the 
amount  of  freight  charges  to  be  paid  on  bill  of  lading  10846  and  as 
to  whether  such  charges  should  be  paid  by  the  Auditor  for  the  In- 
t«nor  Department  or  by  the  superintendent  of  the  San  Carlos  Indian 
School,  and  a  consideration  of  the  points  raised  by  the  Commissioner 
of  Indian  Affairs  in  his  letter  to  you,  dated  July  18,  1916. 

Bill  of  lading  10846,  dated  January  22, 1916,  is  for  the  transporta- 
titm  from  Salem,  Oreg.,  to  Naches,  Ariz.,  of  20,569  feet,  70,480 
pounds,  of  fir  lumber.  This  lumber  was  shipped  for  use  in  connec- 
tion with  building  a  road  on  the  San  Carlos  Indian  Reserration, 
which,  it  appears,  is  being  constructed  from  contributed  funds. 

In  the  first  place,  the  State  of  Arizona,  by  the  act  of  March  11, 
1915,  appropriated  $20,000— 

"  to  be  expended  toward  and  in  aid  of  the  construction  of  approaches 
to  and  the  road  between  the  bridges  heretofore  constructed  by  the 
United  States  Government  across  the  Gila  and  San  Carl<%  Rivers 
on  the  San  Carlos  Indian  Reservation,  to  be  expended  under  direc- 
tion of  ^e  superintendent  of  said  Indian  reservation  in  constructing 
approaches  to  and  good  smooth  road,  sixteen  feet  in  width,  between 
said  bridges." 

The  act  provided  that  no  part  of  the  money  shall  be  expended 
until  the  remainder  of  the  cost  of  constructing  said  approaches  and 
said  road  shall  be  provided  for  by  the  San  Carlos  Indian  Reserva- 
tion, and  approved  by  the  Commissioner  of  Indian  Affairs.  I  under- 
stand that  the  remainder  of  the  cost  has  been  contributed  by  private 
subscription  secured  by  bond  and  filed  in  your  office  and  that  the 
construction  of  said  road  has  been  carried  on  imder  the  Commis- 
sioner of  Indian  Affairs  out  of  the  fund  thus  contributed  by  the 
State  of  Arizona  and  private  subscription. 

It  thus  appears  that  no  part  of  the  cost  of  said  road  is  paid  for 
by  the  United  States  out  of  its  own  money  or  the  money  held  by 
it  in  trust  for  tiie  Indians,  but  is  paid  from  the  donations  referred 
to,  provided  expressly  for  building  the  road.  ^  , 
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The  question  presented  for  consideratioa  is  whether  the  trans- 
portatioD  charges  on  the  lumber  should  be  paid  for  at  the  full  com- 
laercial  rate,  or  whether  the  said  charges  are  subject  to  land-graat 
deduction. 

The  Commissioner  of  Indian  Affairs  in  his  letter  to  you  states,  in 
view  of  the  fact  that  the  road  on  which  the  lumber  is  to  be  used  will 
unquestionably  be  the  property  of  the  San  Carlos  Indians  when  com- 
pleted, which  tribe  ia  under  the  supervision  of  the  United  States 
(lovermnent,  that  purchases  of  supplies  for  said  purpose  should  be 
i-egarded  as  Government  property  within  the  meaning  of  the  land- 
grant  statutes,  the  donated  funds  being  regarded  as  Indian  money 
the  same  as  any  money  received  trora  other  sources. 

In  decisions  of  this  officG  of  June  3,  1915  (73  MS.  Comp.  Dec., 
1045),  and  June  23, 1915  (73  MS.  Comp.  Dec,  1462),  it  was  held  that 
the  disbursing  agent  might  accept  a  sum  donated  by  a  citizen  for  the 
construction  of  this  road  as  a  donation  to  the  Indians  and  the  money 
be  expended  for  the  purpose  for  which  the  donation  was  made,  and 
accounted  for  in  the  manner  provided  in  the  act  of  July  I,  1898 
(30  Stat.,  595). 

It  was  held  by  the  Comptroller  at  that  time  that  "The  United 
States  is  not  a  beneficiary  of  the  donation  and  should  not  assume 
any  responsibility  in  connection  with  the  receipt,  custody,  or  ap- 
plication of  the  money." 

Though  the  money  donated  for  the  Indians  and  paid  to  the  Indian 
agent  to  be  expended  by  htm  for  the  benefit  of  the  Indians  is  re- 
quired to  be  reported  in  accounts  rendered  to  the  Treasury  De- 
partment, the  money  thus  expended  is  in  no  sense  Government  money, 
and  supplies  purchased  therewith  and  services  procured  in  connection 
therewith  can  not  be  considered  as  Government  expenditures,  such 
expenditures  being  clearly  distinguishable  from  those  expenditures 
mad©  from  the  trust  funds  of  the  Indians  wherein  the  United  States 
has  a  clear  duty  to  fulBll. 

The  property  purchased  from  funds  donated  for  the  specific  pur- 
pose does  not  appear  to  be  in  any  sense  Government  property  with- 
in the  meaning  of  the  land-grant  acts  and  there  appears  to  he  no 
authority  of  law  for  requiring  any  land-grant  deduction  to  be  made 
for  said  transportation,  though  I  see  no  objection  to  said  deduction 
if  the  transportation  companies  ere  willing  to  make  the  same. 

The  funds  for  the  building  of  this  road  being  contributed  funds 
deposited  with  the  superintendent  of  the  San  Carlos  School  should 
be  expended  by  him,  and  there  appears  to  be  no  authority  of  law  for 
depositing  this  money  in  the  Treasury  for  the  purpose  of  making  any 
expenditures  therefrom. 
6110°— ¥OT.  28—17 i 


^dbvGoo^^lc 


so  DECISIONS  OP   THE  COUPTBOLLBB. 

COHTKAOIS— LianiDATED  DA1IAQE8. 

Where  a  contract  provldea  for  the  deduction  of  liquidated  damages  tor  delay 
Id  delivery,  the  contractor  may  not  lawfully  be  relieved  from  such  deduc- 
tion for  any  cause  occurring  after  the  expiration  of  the  delivery  period 
fixed  In  the  contract. 

Comptroller  Warwlok  to  tlie  Oovernor  of  the  Panama  Oanal,  Jnlj  S7,  1916: 

I  have,  by  your  direction,  request  of  the  purchasing  officer,  Panama 
Canal,  dated  June  15,  1916,  for  my  decision  as  to  the  proper  basis  of 
settlement  to  be  made  with  Manning,  Maxwell  &  Moore,  for  certain 
machines  furnished  the  Panamn  Canal  under  Washington  order  Na 
59272,  dated  June  8,  1915. 

By  circular  invitation  No.  924,  bids  were  invited  for  supplying 
certain  materials,  among  which  were  certain  lathes.  By  proposal 
dated  May  26,  1915,  Manning,  Maxwell  &  Moore  agreed  to  furnish 
the  specified  lathes,  at  prices  not  here  in  question,  subject  to  all  the 
conditions  and  requirements  of  said  circular,  which  was  expressly 
made  a  part  of  the  proposal,  and  subject  also  to  the  terms  and  condi- 
tions contained  in  an  attached  form  of  contract.  Said  proposal  was 
duly  accepted  by  the  Panama  Canal  by  W.  O.  No.  59272,  dated  June 
8,  1915,  said  order, stating  that  delivery  was  to  be  made  in  accord- 
ance with  the  terms,  conditions,  and  specifications  of  the  circular 
before  mentioned  and  at  the  prices  named  in  the  proposal  of  May 
25.  Deliveiy  of  the  material  was  required  to  he  made  at  the  earliest 
practicable  date,  but  in  any  event  on  or  before  September  15,  1915. 

The  bidder  had  stated  in  its  proposal  thai  the  machines  it  pro- 
posed to  furnish  were-  to  be  inspected  before  shipment  at  the  plant 
of,  and  manufactured  by,  the  Reed-Prentice  Co.,  Worcester,  Maes. 

Article  2  of  the  form  of  contract,  which  was  made  a  part  of  the 
accepted  proposal  as  above  stated,  provided : 

"That  for  any  delay  in  the  completion  of  the  delivery  (not  the 
result  of  the  fault  or  negligence  of  the  contractor)  which  is  caused 
by  the  Panama  Canal,  acts  of  God,  public  enemies,  fires,  epidemics, 
quarantine  restrictions,  or  strikes,  the  contractor  shall  be  allowed 
such  extension  of  time  for  completion  as  may  he  found  by  the 
Governor  of  the  Panama  Canal  or  his  authorized  representative  t(> 
be  equivalent  to  the  delay  or  delays  so  occasioned,  not  less,  however, 
than  one  daj;  for  every  day  of  such  delay;  provided  further  that 
notice  in  writing  of  tne  cause  or  causes  of  delay  shall  be  given 
promptly  by  the  contractor  to  the  Panama  Canal. 

"  It  any  article  is  not  delivered  on  or  before  the  date  fixed  above 
for  its  delivery,  or  by  the  date  arrived  at  after  an  extension  of  time 
as  above  provided  for,  one-tenth  of  one  per  centum  of  the  contract 
price  of  such  articles  shall  be  deducted  for  each  day's  delay  as  liqui- 
dated damages  for  the  delay,  until  satisfactory  delive^  or  perform- 
ance shall  have  been  made,  or  until  such  time  as  the  Panama  Canal 
may  reasonably  procure  similar  articles  elsewhere," 
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The  contractor  did  not  deliver  the  machines  on  or  before  September 
15,  1915,  as  agreed.  They  were  delivered  on  January  16,  1916,  At 
various  times  during  the  contract  period  the  contractor  was  requested 
to  furnish  information  as  to  when  the  machines  would  be  ready  for 
inspection,  but  no  reply  was  received,  although  it  was  aware  that  the 
machines  were  urgently  needed  by  the  authorities  on  the  Isthmus. 

On  September  21,  1915,  the  purchasing  officer  was  advised  by  the 
contractor  that  no  definite  date  could  then  be  fixed  for  inspection, 
"  as  there  has  been  a  strike  at  the  Beed-Prentice  factory."  This  was 
the  first  intimation  given  to  the  canal  authorities  of  this  situation. 
It  appears  that  a  strike  in  the  works  of  the  Beed-Prentice  Co.  was 
officially  declared  by  the  workmen  in  that  concern  on  September  20, 
1915,  and  that  this  strike  continued  in  force  until  December  9,  1915. 
Labor  troubles  in  that  concern  of  a  more  or  less  serious  character 
continued  even  after  the  date  last  mentioned. 

Liquidated  damages  computed  at  the  rate  named  in  the  contract, 
that  is,  one-tenth  of  1  per  cent  of  the  contract  price  for  each  day  of 
delay  from  September  16,  1915,  to  January  16,  1916—123  days- 
amount  to  $524.35.  Settlement  has  been  tendered  to  the  contractor  on 
this  basis,  that  is,  for  the  contract  price  of  the  machines  less  the 
damages  mentioned,  and  has  been  declined.  The  contractor  contends 
that,  although  the  strike  was  not  officially  declared  until  September 
20, 1915,  that  is,  after  the  contract  time  had  expired,  yet  serious  labor 
troubles  had  existed  in  the  plant  of  its  subcontractor  almost  from  the 
inception  of  the  contract  undertaking,  and  that  the  whole  delay  was 
due  to  such  causes. 

Under  this  situation  of  facts  my  decision  is  requested  of  the  follow- 
ing questions: 

"  1.  Can  the  contractor  be  allowed  any  additional  time  for  delays  due 
to  causes  occurring  subsequent  to  the  date  when  delivery  of  the  ma- 
terial was  required  under  the  terms  of  the  contract  t 

"2.  If  so,  can  the  contractor  be  allowed  additional  time  for  delay 
caused  by  a  strike  in  the  works  of  the  subcontractor?  " 

The  first  question  must  be  answered  in  the  negative,  and  it  there- 
fore becomes  unnecessary  to  answer  the  second. 

The  contractor  definitely  agreed  to  make  delivery  on  or  before  Sep- 
tember 16,  1915,  and  any  otherwise  excusable  cause  of  delay  occur- 
ring after  that  date  was  not  a  cause  contributing  to  the  delay  in 
making  delivery  by  the  agreed  date.  This  ruling  has  been  so  often 
announced  and  is  so  well  settled  in  law  that  citations  of  authorities 
in  support  thereof  would  hardly  seem  to  be  necessary.  On  the  facts 
appearing,  the  contractor  is  to  be  charged  with  ffesponsibility  for  the 
whole  delay. 
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BEA-DTTTT  PAT,  ITAYT. 
A  pay  idicer  of  the  Navj  Is  not  entitled  to  Bea-duty  pay  for  any  period  during 
whicli  he  was  on  boonl  a  vessel  engaged,  pursuant  to  orders,  solely  in 
settling  his  accounts,  after  having  been  detuched  from  duty  aa  pay  officer 
of  the  vessel, 
I>eolsli)n  by  Comptroller  Warwick,  July  27,  1916: 

S.  L.  Bethen,  passed  assistant  paymaster,  United  States  Xary, 
apptied,  July  17,  1916,  for  a  revision  of  so  much  of  the  disallowance 
by  the  Auditor  for  the  Navy  Department  in  settlement  No,  8034-D, 
dated  June  28,  1916,  as  disallowed  credit  to  him  for  $4.33,  difference 
between  sea  pay,  $3,432  per  annum,  and  shore  pay,  $3,120  per  annum, 
paid  to  F.  E.  McMillan,  passed  assistant  paymaster,  United  States 
Navy,  for  period  from  August  2  to  6,  1915,  during  which  that  officer 
was  settling  the  accounts  of  the  U.  S.  S.  Vestal  on  board  that  vessel, 
under  orders  of  July  8,  1915, 

The  orders  to  Passed  Assistant  Paymaster  McMillan  of  July  8, 
1915,  read : 

"Upon  the  reporting  of  Passed  Assistant  Paymaster  Swinton  L, 
Bethea,  on  or  aoout  August  1,  1915,  you  will  make  the  necessary 
transfers  to  that  officer  of  public  funds  in  hand  and  on  deposit, 
including  public  property  in  your  possession;  will  regard  yourself 
detached  from  duty  on  board  the  Vestal,  but  will  settle  your  accounts 
on  board  that  vessel.  Upon  the  completion  of  the  settlement  of  your 
accounts  you  will  proceed  to  your  home  and  await  orders.     •     *     *  " 

The  orders  were  delivered  to  Passed  Assistant  Paymaster  McMillan 
on  July  10,  1915. 

On  August  1,  1915,  appellant  reported  as  Passed  Assistant  Pay- 
master McMillan's  relief  as  pay  officer  of  the  Vestal,  the  necessary 
transfers  were  effected,  and  the  officer  last  mentioned  was,  by  the 
terms  of  his  orders,  to  "  regard  himself  as  detached  from  duty  on 
board  the  VeataV^  By  the  terms  of  his  orders  it  then  became  his 
duty  to  settle  the  accounts  of  the  Vestal  and  to  settle  them  on  board 
that  vessel.  He  proceeded  to  do  so  and  completed  the  settlement  on 
August  6,  1915.  The  Vestal  during  the  period  of  settlement  was  in 
Narragansett  Bay  or  Newport,  B.  I. 

The  orders  bear  the  indorsement  of  the  commanding  officer  of  the 
Vestal,  dated  August  6,  1915,  that  Passed  Assistant  Paymaster  Mc- 
Millan was  "  detached  "  on  that  date.  The  detachment  referred  to  is 
evidently  the  d^chment  from  the  duty  of  settling  the  accounts. 
*  Appellant  contends  that  Passed  Assistant  Paymaster  McMillan 
was  serving  at  sea  for  the  period  from  August  2  to  6,  1915,  while 
settling  his  accounts,  and  that  the  payment  to  him  of  the  10  per  cent 
additional  pay  for  service  at  sea  for  that  period  was  correct 

Passed  Asistant  Paymaster  McMillan  was  in  fact  detached  from 
sea  duty  on  the  Vestal  on  Augu^  1, 1915.  The  actual  date  of  detach- 
ment and  not  the  date  of  detachment  indorsed  on  orders  governs 
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where  clearly  in  conflict  in  determining  a  right  to  pay.  An  officer 
could  not  be  kept  in  a  sea  duty  status  after  actual  detachment  from 
sea  duty  by  any  mere  delay  in  the  indorsement  of  the  word 
"  detached  "  on  orders- 

From  August  2  to  6  the  status  of  Passed  Assistant  Paymaster 
McMillan  was  not  that  of  an  officer  attached  to  a  vessel,  subject  to 
the  discipline  of  sea  service  thereon,  and  in  the  performance  of  sea 
duty  thereon.  His  duties  were  not  duties  of  the  vessel  but  merely  on 
the  vessel.  The  duty  of  settling  the  accounts  of  a  vessel  in  itself — 
unconnected  with  other  duty — is  not  sea  duty.  It  is  a  duty  that  may 
be  performed  at  any  place  the  department  may  see  fit  to  designate. 
It  is  frequently  performed  at  the  home  of  the  officer.  In  this  instance 
the  designated  place  for  its  performance  was  the  Vestal.  That  vessel 
was  merely  quarters  furnished  to  the  officer  for  his  use  in  its  per- 
formance in  so  far  as  his  connection  with  the  vessel  itself  was  con- 
cerned. Hie  status  was  no  more  service  at  sea  on  the  Vestal  while 
he  was  in  the  occupancy  of  quarters  on  board  of  her  for  the  purpose 
of  the  settlement  of  his  accounts  than  it  would  have  been  had  he 
been  in  the  occupancy  of  the  quarters  as  a  passenger  on  the  vessel. 

The  auditor's  disallowance  of  the  item  is  affirmed. 


ABSTBACTS  AND  INSITBAHOE  OF  TITLE  IIT  RE  OOITDEiniXD  LARS. 
The  npproprlatlon  for  the  acquisitloa,  by  condemnation  proceedings  If  neces- 
sary, ot  lan<l  In  connection  with  the  ItnproTement  of  the  Anacostia  Flats 
is  not  available  for  payiueat  for  abstracts  and  InsuraDce  of  title  to  various 
parcels  of  condemned  land,  furoistied  to  the  War  Department  by  a  title 
insumace  company  after  final  Judgment  ot  condeniDatloa  was  eotered. 
BecUion  by  ComptroUaT  Warwick,  Inly  28,  1018: 

Col.  H.  C.  Newcomer,  Corps  of  Engineers,  United  States  Army, 
applied  July  3,  1916,  for  a  revision  of  so  much  of  the  action  of  the 
Auditor  for  the  War  Department  in  settlement  No.  37903,  dated  May 
8,  1916,  as  disallowed  therein  •  •  •  a  payment  of  $350  for  22 
abstracts  of  title  of  pioperty  here  in  the  District  of  Columbia. 

By  his  voucher  No.  77,  June,  1915,  appellant  paid  the  Real  Es- 
tate Title  Insurance  Co.  of  the  District  of  Columbia,  the  Columbia 
Title  Insurance  Co.  of  the  District  of  Columbia.  $350  for  22  ab- 
stracts of  title  pertaining  to  property  in  square  55G3  (block  7,  Twin- 
ing City),  District  of  Columbia,  procured  in  connection  with  the 
work  of  reclamation  of  the  Anntostia  River  and  Flats,  District  of 
Columbia,  as  hereinafter  set  out  and  described. 

The  auditor  disallowed  the  expenditure  because: 

"Payment  to  the  Ileal  Estate  Title  Insurance  Co,  for  abstract  and 
insurance  of  title  to  property  dcKcribed  as  square  5563,  block  7,  Twin- 
ing City,  D.  C.     It  appears  that  this  property  was  puicliased  by 
condemnation  proceedings  and  that  the  expense  of  an  abstract  is  not  ^> 
a  proper  charge  for  the  following  reasons: 
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"Under  act  of  March  2,  1889  (25  SUt,  941),  abstracts  of  title  are 
required  to  be  furnished  by  the  grantors  and  the  payment  for  same 
for  land  purchased  by  the  United  States  is  prohibited.  See  7  Comp. 
Dec^  51 ;  3  id.,  216;  9  id.,  569,  and  10  id.,  538. 

"  In  suits  in  which  the  United  States  is  a  party  it  is  the  practice 
for  the  Department  of  Justice  to  provide  counsel  and  procure  all 
legal  advice.  The  searching  of  the  records  in  order  to  determine 
the  parties  In  interest,  as  far  as  obtainable,  would  appear  to  be  a 
duty  of  that  department,  and  the  procurement  of  and  payment  for 
legal  advice  by  the  War  Department  does  not  appear  to  be  authorized. 

"  The  amount  paid  covers  the  guarantee  of  a  perfect  title,  as  well 
as  payment  for  services  in  preparing  the  abstract.  A  payment  for 
insurance  or  a  guarantee  ot  a  perfect  title  is  not  a  proper  charge 
against  the  United  States.  While  the  expense  of  preparing  the  ab- 
stract may  be  a  proper  item  of  expense,  the  charges  for  services  and 
insurance  are  so  intermingled  that  they  are  inseparable;  therefore 
the  entire  amount  is  not  authorized. 

"The  procurement  of  land  by  condemnation  proceedings,  after 
advertising  as  required  by  law,  would  cure  all  defects  in  title  prior 
to  said  suit  and  vest  a  valid  title  in  the  United  States,  and  any 
further  evidence  of  ownership  as  indicated  by  an  abstract  of  title  or 
an  insured  or  guaranteed  title  is  unnecessary  and  not  authorized." 

The  act  of  March  4,  1913  (37  Stat.,  938,  971),  making  appropria- 
tions to  provide  for  the  government  of  the  District  of  Columbia 
for  the  fiscal  year  1914,  and  for  other  purposes,  provided  for  the 
continuation  of  the  reclamation  and  development  of  the  Anacostia 
River  and  Flate,  authorized  the  acquirement  by  purchase  or  con- 
demnation for  highway  and  park  purposes  of  the  fee  simple  and 
absolute  title  to  certain  lands  along  the  Anacostia  Kiver,  appro- 
priated $100,000  for  the  purposes  therein  described,  and  directed 
that— 

"  the  appropriation  herein  made  for  the  reclamation  and  development 
of  the  Anacostia  River  and  Flats  from  the  Anacostia  Bridge  north- 
east to  the  District  line,  and  all  appropriations  heretofore  made  for 
said  purpose,  are  hereby  made  available  for  the  purchase  or  con- 
demnation of  said  land  and  for  the  payment  of  amounts  awarded 
as  damages  for  said  land  and  the  costs  and  expenses  of  the  con- 
demnation proceedings  in  the  event  that  it  is  necessary  to  institute 
such  condemnation  proceedings;  Provided,  That  if  said  land  or  any 
part  thereof  can  not  be  acquired  by  purchase  from  the  owners  thereof 
at  a  price  satisfactory  to  the  Secretary  of  War,  the  Comifiissioners 
of  the  District  of  Columbia,  upon  the  request  of  the  Secretary  of 
War,  shall  institute  condemnation  proceedings  to  acquire  such  land 
under  the  provisions  of  chapter  fifteen  of  the  Code  of  Law  for  the 
District  of  Columbia." 

Appellant  says: 

"  4.  As  the  lands  embraced  in  square  5563  could  not  be  purchased 
from  the  owners  at  a  price  satisfactory  to  the  Secretary  of  War,  the 
Commissioners  of  the  District  of  Columbia  were  requested  to  insti- 
tute the  condemnation  proceedings  contemplated  by  the  statute. 
This  action  was  taken  by  the  Commissioners  of  the  District  of  Co- 
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lumbia  through  .their  attorney,  the  corporation  counsel  of  the  District 
of  Columbia,  and  their  petition  to  this  end  was  filed  in  the  Supreme 
Court  of  the  District  of  Columbia,  holding  a  district  court,  on  Sep- 
tember 22,  ldl4.  Commissioners  to  appraise  the  value  of  the  land  to 
be  taken  were  appointed  on  October  22,  1914,  and  their  report  and 
award  was  filed  under  date  of  February  4,  1916.  The  order  of  the 
court  confirming  this  report  and  award  of  the  commissioners  of  con- 
demnation and  allowing  costs  was  filed  on  March  13,  1915." 

Chapter  15  of  the  Code  of  Law  for  the  District  of  Columbia,  estab- 
lished by  the  act  of  March  3,  1901  (31  Stat.,  1189) ,  under  which  the 
condemnation  proceedings  were  had,  provides  in  section  486  (p.  1266) 
that  when  the  report  and  award  of  the  commissioners  of  condemna- 
tion shall  be  confirmed  by  the  court,  the  President  of  the  United 
States,  in  cases  of  condemnation  for  use  of  the  Unit«d  States,  shall, 
if  he  thinks  the  public  interest  requires  it,  cause  payment  to  be  made 
out  of  any  money  appropriated  by  Congress  therefor  to  the  respective 
persons  entitled,  according  to  the  judgment  of  the  court;  and  when 
such  payments  are  so  made  the  land  sh^ll  be  deemed  to  be  condemned 
and  taken  by  the  United  States  for  the  public  use. 

Under  date  of  August  15, 1914,  the  Secretary  of  War  addressed  the 
president  of  the  Board  of  Commissioners  of  the  District  of  Columbia 
as  follows : 

"  1.  In  the  condemnation  of  land  for  the  use  of  this  department 
it  has  been  the  practice  to  authorize  payment  of  awards  only  upon 
the  certificate  or  opinion  of  the  Attorney  General  that  the  proceedings 
have  been  regular  and  in  accordance  with  law,  and  that  upon  Puy- 
ment  of  the  awards  a  valid  title  to  the  premises  condemned  will  be 
vested  in  the  United  States. 

"  2.  To  enable  him  to  render  an  opinion  in  this  case  it  is  necessary 
that  he  be  furnished  a  full  certified  copy  of  the  entire  record,  includ- 
ing the  final  order  of  the  court,  together  with  abstracts  of  title  to 
the  several  parcels  of  land  embraced  in  the  proceedings.  It  is  respect- 
fully requested  that  the  papers  mentioned  be  forwarded  to  this  de- 
partment for  the  use  of  the  Attorney  General." 

And  under  date  of  September  17, 1914,  as  follows: 

"  Referring  to  the  matter  of  the  condemnation  of  certain  parcels 
of  land  needed  in  connection  with  the  Anacostia  River  improvement, 
and  to  this  department's  request  of  the  '15th  ultimo,  to  be  furnished, 
for  the  use  of  the  Attorney  General,  a  copy  of  the  record  in  the  case, 
together  with  abstracts  oi  title  to  the  several  parcels  condemned,  I 
beg  to  advise  you  that  the  cost  of  preparing  these  papers  is  believed 
to  be  a  proper  charge  against  the  appropriation  for  the  reclamation 
of  the  Anacostia  River  and  Flats,  and  that  payment  of  such  cost  wil) 
be  authorized  by  this  department  when  the  amount  is  properly  cer- 
tified by  you." 

Under  date  of  April  10,  1915,  the  Secretory  of  War  stated  to  the 
president  of  the  Board  of  Commissioners  of  the  District  of  Colum- 
bia, having  reference  to  square  5563,  that: 

"Abstracts  or  other  muniments  of  title  are  also  required  for  the  ^^ 
aforesaid  purpose,  but  in  this  case  it  will  not  be  necessary  for  your 
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department  to  furnish  such  data  as  they  will  be  obtained  by  this  de- 
partment direct  from  a  local  title  insurance  company." 

Appellant  states  that  these  abstracts  of  title  were  ordei-ed  on 
March  22,  191S,  by  authority  of  the  Chief  of  Engineers,  United 
States  Army,  for  the  sum  of  $350,  under  oral  agreement  therefor, 
after  bids  for  same  had  been  invited  and  rejected  as  too  high.  The 
title  company  state  that  their  proposal  was  to  furnish  abstracts  of 
title  only  and  the  estimate  was  based  exclusively  on  the  preparation 
of  such  papers,  and  that  the  matter  of  insurance  or  guaranty  of  title 
did  not  in  any  manner  enter  into  the  compensation  to  be  paid  for 

The  title  to  t^e  lands  in  square  5563  was  acquired  through  con- 
demnation proceedings  instituted  by  the  Commissioners  of  the  Dis- 
trict of  Columbia,  through  the  corporation  counsel,  and  not  by 
purchase.  It  does  not  appear  that  the  abstracts  of  title  were  pur- 
chased for  use  in  the  condemnation  proceedings,  inasmuch  as  the 
purchase  of  them  was  after  the  termination  of  the  proceedings  and 
not  before  or  during  their  progress.  They  were  for  the  use  of  the 
Attorney  General  in  determining,  as  stated,  whether — 
"the  proceedings  have  been  regular  and  in  accordance  with  law,  and 
that  upon  payment  of  the  awards  a  valid  title  to  the  premises  con- 
denmed  will  be  vested  in  the  United  States." 

Section  855,  Revised  Statutes,  provides  that: 

"No  public  money  shall  be  expended  upon  any  site  or  land  pur- 
chased by  the  United  States  for  the  purposes  of  erecting  thereon  any 
armory,  arsenal,  foi-t,  fortification,  navy  yard,  customhouse,  light- 
house, or  other  public  building,  of  any  kind  whatever,  until  the  writ- 
ten opinion  of  the  Attorney  General  shall  be  had  in  favor  of  the 
validity  of  the  title,    •    *    *." 

This  legislation  has  reference  (1)  to  lands  acquired  for  building 
sites,  and  (2)  to  lands  acquired  by  purchase  and  not  by  condemna- 
tion, neither  of  which  has  any  application  in  this  case.  The  lands  in 
question  were  acquired  by  condemnation  and  were  for  the  purposes 
of  the  development  and  improvement  of  the  Anacostia  River  and 
Flats.  The  act  authorizing  their  acquirement  provided  that  if  they 
could  not  be  purchased  at  a  satisfactory  price  condemnation  pro- 
ceedings might  be  instituted,  and  if  done,  the  costs  and  expenses 
thereof  should  be  a  charge  against  the  appropriation  for  the  re- 
clamation and  development  of  the  Anacostia  River. 

The  abstracts  of  title  were  not  used  in  the  condemnation  proceed- 
ings and  the  cost  of  same  was  not  a  part  of  the  costs  and  expenses 
of  the  proceedings.  As  the  act  makes  no  provision  for  their  pro- 
curement otherwise,  I  am  of  the  opinion  that  their  cost  is  not  a 
proper  charge  against  said  appropriation  and  that  appellant  can 
not  have  credit  in  his  accounts  for  the  disbursement  so  made.  (See 
8  Comp.  Dec,  216;  9  id.,  569;  21  id.,  697.) 
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For  several  years  the  appropriations  for  salaries  of  the  Depart- 
ment of  Justice  have  contained  the  following  provision : 

'■  •  •  •  foar  attorneys,  at  $5,000  each,  one  of  whom  shall  have 
charge  of  all  condemnation  proceedings  in  the  District  of  Columbia 
and  supervise  the  examination  of  titles  and  matters  arising  from 
such  condemnation  proceedings,  in  which  the  United  States  snail  be 
a  party  or  have  an  interest,  and  no  special  attorney  or  counsel,  or 
services  of  persons  other  than  of  those  provided  for  herein,  shall  be 
employed  for  such  purposes;    "    *    *. 

The  abstracts  of  title  and  insurance  is  not  filed  with  the  papers 
in  the  case,  but  it  may  be  assumed  from  the  statements  made  that 
the  title  company  guaranteed  a  good  title.  There  does  not  appear 
to  be  any  authority  for  the  purchase  of  insurance  of  title  on  land 
condemned.  If  an  abstract  of  title  was  necessary  or^  desirable  for 
use  in  any  proceeding  subsequent  to  the  condemnation  and  vesting  of 
title  under  judgment  of  court,  the  cost  of  such  an  abstract  would  be 
paid  from  some  other  appropriation,  if  any,  available  for  such 
purpose. 

ETTKTEBS'  UCEHSES  ISStTEB  BT  STATES. 
The  appropriation  "  General  expenses,  Bureau  of  Entoraology."  Is  not  avail- 
able for  the  payment  of  a  tee  tor  a  hunter's  license  to  be  Issued  bs  a  State 
to  a  scientific  investigator  of  the  Department  of  Agriculture  ns  :in  at- 
tempted condition  precedent  to  his  performing  liis  official  duties  In  that 
State. 
Coiiptroller  Warwick  to  the  Seorctorj  of  Asrloaltorc,  Julr  28,  1916: 

I  have  your  letter  of  July  22,  1916,  requesting  my  decision  of  a 
question  as  follows: 

"  Mr.  C.  H.  T.  Townsend,  entomological  assistant  of  the  Bureau  of 
Entomology,  expects  to  make  an  official  trip  in  New  Mexico  for  the 
purpose  of  investigating  hots  and  other  flies  injurious  to  stock  and 
native  game  animals,  especially  deer.  It  is  well  known  that  hots 
occur  in  great  numbers  in  the  heads  of  deer  in  New  Mexico  and  the 
Southwest  generally,  but  the  species  of  fly  causing  these  hots  is  as 
yet  unknown  and  it  is  necessary  for  the  Bureau  of  Entomology  to 
know  this  fiv.  It  is  desirable  to  secure  a  good  lot  of  the  full  grown 
hots  from  wnich  to  rear  the  fly.  These  bots  become  full  grown  about 
midsummer  and  then  leave  the  animal ;  hence  the  deer  will  have  to  be 
secured  during  the  close  season  in  order  to  obtain  the  bots. 

"  Section  12  of  the  Game  and  Fish  Laws  of  New  Mexico,  in  effect 
March  18,  1915,  forbids  any  person  at  any  time  to  shoot,  hunt,  or 
take  in  any  manner  any  wild  animals  without  first  having  in  his 
possession  a  hunting  license  for  the  year  in  which  such  shooting  is 
done. 

"  Section  42  authorizes  the  game  warden  to  issue  a  permit  to  any 
person  who  has  a  hunting  license  to  take,  capture,  or  tdll  any  game 
at  any  time  when  satisfied  that  such  person  desires  the  same  for  scien- 
tific purposea 

"  Section  17  fixes  the  fee  to  be  paid  by  a  nonresident  for  a  hip^u|(_2 
license  at  $30.  '^ 
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"  Section  54  prescribes  penalties  for  the  violation  of  any  provi- 
sion of  the  act. 

"  The  assistant  attorney  general  of  New  Mexico  has  held  that  the 
State  game  and  fish  warden  is  authorized  to  grant  a  permit  to  Mr. 
Townsend  to  kill  deer  for  scientific  purposes  during  the  close  season, 
but  that  before  the  warden  can  issue  the  license,  it  will  be  necessary 
for  him  to  take  out  a  hunter's  license. 

"A  copy  of  the  Gnme  and  Fish  Laws  of  New  Mexico,  together 
with  the  blank  application  for  the  license,  is  transmitted  herewith. 

"  Your  decision  is  requested  whether  the  license  fee  of  $30  for  a 
hunter's  license  may  be  paid  from  the  item  of  the  appropriation 
act  (38  Stat.,  1104,  and  Public,  No.  122,  approved  June  30,  1916),  as 
follows:  'General  expenses,  Bureau  of  Entomology:  *  •  •  For 
investigations,  identification,  and  systematic  classification  of  mis- 
cellaneous insects,  including  the  study  of  insects  affecting  the  health 
of  man  and  domestic  animals,  household  insects,  and  the  importa- 
tion and  exchange  of  useful  insects,  $54,280,'  or  any  other  item  of 
appropriation  for  the  department. 

"  Inasmuch  as  the  season  in  which  these  insects  can  be  secured  is 
rapidly  nearing  its  end,  an  early  reply  is  respectfully  requested." 

A  similar  question  was  presented  by  you  to  my  predecessor  and  in 
ft  decision  dated  October  21, 1913  (69  MS.  Comp.  Dec,  330),  he  said: 

"The  'license'  referred  to  in  the  submission,  is,  I  take  it,  what 
is  commonly  called  a  '  hunter's  license '  imposed  in  this  case  on  an 
operation  ol  the  Government.  The  States  may,  of  course,  and  very 
generally  do  provide  for  such  licenses  both  for  the  producing  of 
revenue  and  for  the  protection  of  f^me  and  their  right  to  do  so  can 
not  be  questioned,  but  I  do  not  think  such  license  regulations,  a  tax 
in  reality,  can  be  made  operative  as  against  the  General  Government. 

"However,  this  office  does  not  assume  the  right  to  determine  such 
a  question  authoritatively.  Only  a  court  of  competent  jurisdiction 
can  do  that.  But  in  my  judgment  the  question  ought  to  be  settled 
and  pending  such  settlement,  possibly  as  a  very  effective  means  of 
.  precipitating  a  settlement,  payment  of  such  fees  ought  not  to  be 
made." 

I  concur  in  that  decision.  The  appropriation  referred  to  is  not 
available  to  pay  this  license  fee. 


LOHOEVm  FAT,  ABXT  officehs. 

A  retired  officer  of  the  Army  1b  not  entitled  to  credit,  under  section  24  of  the 
act  of  June  B,  1916,  Id  computing  hia  longeTlty  pay.  for  any  period  dnrinK 
which  he  was  detailed  on  active  duty  after  his  retirement 

ComptToUer  Warwick  to  the  Secretary  of  War,  Jnly  31,  1S16: 

By  your  indorsement  of  the  14th  instant,  my  decision  is  requested 
upon  two  questions,  as  follows: 

"  (a)  Is  a  retired  officer  entitled  to  count  the  time  served  by  him 
under  a  detail  to  active  duty  for  the  purpose  of  increase  of  longevity 

Eay.  independent  of  whether  or  not  the  period  of  such  active  duty 
as  been  of  sufficient  duration  to  have  entitled  him  to  promotion  ha5 
he  remained  on  the  active  list  for  a  period  beyond  tiie  date  of  his 
retirement  equal  to  the  total  period  of  his  active  service? 
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"  (b)  Is  a  retired  officer,  whose  total  period  of  service  under  detail 
to  active  duty  has  been  of  sufficient  duration  to  have  entitled  him  to 
promotion  had  he  remained  on  the  active  list  for  a  similar  period 
from  the  date  of  his  retirement,  entitled  to  count  the  period  of  such 
active  duty  service  for  the  purpose  of  increase  of  longevity  pay?" 

The  questions  here  presented  arise  in  connection  with  a  letter 
dated  June  15,  1916,  of  Capt.  N.  M.  Cartmell,  United  States  Army, 
retired,  recruiting  officer,  addressed  to  The  Adjutant  General  of  the 
Army,  in  which  he  states  that  he  was  retired  from  active  service 
April  26, 1914;  that  he  was  placed  on  active  duty  June  18,  1914,  and 
that  if  he  had  remained  on  the  active  list  continuously  he  would  have 
received  an  increase  of  10  per  cent  for  length  of  service  September 
•2Q,  1914.    It  is  inferred  that  Capt.  Cartmell  has  been  on  active  duty 
under  detail  from  June  18,  1914,  to  the  present  time. 
The  act  of  March  2,  1903  (32  Stat.,  932),  provides: 
"That  hereafter,  except  in  case  of  officers  retired  on  account  of 
wounds  received  in  battle,  no  officer  now  on  the  retired  list  shall  be 
allowed  or  paid  any  further  increase  of  longevity  pay,  and  officers 
hereafter  retired,  except  as  herein  provided,  shall  not  be  allowed  or 
paid  any  further  increase  of  longevity  pay  above  that  which  had 
accrued  at  date  of  their  retirement." 
The  act  of  April  23.  1904  (33  Stat.,  264),  provides: 
"The  Secretary  of  War  may  assign  retired  officers  of  the  Army, 
with  their  consent,  to  active  duty  in  recruiting,  for  service  in  con- 
nection with  the  Organized  Militia  in  the  several  States  and  Terri- 
tories upon  the  request  of  the  governor  thereof,  as  military  attaches, 
upon  courts-martial,  courts  of  mquiry  and  boards,  and  to  staff  duties 
uot  involving  service  with  troops;  and  such  officers  while  so  assigned 
shall  receive  the  full  pay  and  allowances  of  their  respective  grades." 
The  act  of  March  2, 1905  (33  Stat.,  831),  provides: 
"  Retired  officers  of  the  Army  above  the  grade  of  major,  heretofore 
or  hereafter  assigned  to  active  duty,  shall  hereafter  receive  their  full 
retired  pay  and  shall  receive  no  further  pay  or  allowances  from  the 
United  States," 
The  act  of  June  12,  1906  (34  Stat.,  245),  provides: 
"A  colonel  or  lieutenant  colonel,  heretofore  or  hereafter  assigned 
£0  active  duty  shall  hereafter  receive  the  same  pay  and  allowances  as 
a  retired  major  would  receive  under  a  like  assignment." 

Section  24  of  the  national  defense  act  of  June  3,  1918  (Public, 
No.  85,  64th  Cong.),  provides: 

"  That  in  time  of  war  retired  officers  of  the  Army  may  be  em- 
ployed on  active  duty  in  the  discretion  of  the  President,  and  when  so 
employed  they  shall  receive  the  full  pay  and  allowances  of  their 
grade:  And  provided  further^  Th&t  hereafter  any  retired  officer, 
who  has  been  or  shall  be  detailed  on  active  duty,  shall  receive  the 
rank,  pay,  and  allowances  of  the  grade,  not  above  that  of  major, 
that  he  would  have  attained  in  due  course  of  promotion  if  he  had 
remained  on  the  active  list  for  a  period  beyond  the  date  of  his  retire- 
ment equal  to  the  total  amount  of  time  during  which  he  has  been 
detailed  on  active  duty  since  his  retirement." 
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The  apparent  purpose  of  the  act  of  June  3, 1916,  is  to  provide  only 
for  the  promotion  of  certain  grades  of  officers  on  the  retired  list  of 
the  Army  who  have  been  or  shall  be  detailed  on  active  duty,  and  to 
give  them  rank,  pay,  and  allowances  of  the  higher  grade.  The  pro- 
vision is  that  if  they  have  been  or  shall  be  detailed  on  active  duty 
Ednce  their  retirement  for  a  period  of  time  which,  if  they  had  re- 
mained on  the  active  list  of  the  Aimy,  would  have  entitled  them  to 
promotion  in  due  course  to  a  grade  not  above  that  of  major,  they 
shall  be  entitled  to  the  rank,  pay,  and  allowances  of  such  higher 
grade. 

The  act  of  June  3, 1916,  makes  no  mention  of  longevity  increase  of 
pay.  The  act  of  March  2,  1903,  provides  that  officers  thereafter 
retired,  except  those  retiied  on  account  of  wounds  received  in  battle, 
shall  not  be  allowed  or  paid  any  further  increase  of  longevity  pay 
above  that  which  had  accrued  at  date  of  their  retirement.  The  act 
of  June  3, 1916,  does  not  expressly  or  by  necessary  implication  repeal 
or  modify  any  part  of  the  act  of  March  2,  1903,  and  as  the  latter 
act  expressly  provides  that  time  after  retirement  shall  not  be  counte«l 
for  longevity  purposes,  I  feel  obliged  to  hold  that  officers  coming 
within  the  above-quoted  provision  of  the  act  of  June  3,  1916,  are 
not  entitled  to  any  higher  pay  in  the  grade  that  they  would  have 
attained  in  due  course  of  promotion,  if  they  had  remained  on  the 
active  list,  than  the  pay  of  such  higher  grade  computed  on  the  length 
of  their  service  at  the  date  of  their  retirement. 

To  illustrate:  If  an  officer  retired  as  captain  with  10  years' 
service  to  his  credit,  has  been  or  shall  be  detailed  on  active  duty 
for  a  period  of  time  which,  if  he  had  remained  on  the  active  list 
of  the  Army,  would  have  entitled  him  to  promotion  in  due  course 
to  the  grade  of  major,  his  pay  and  allowances  as  of  the  grade  of 
major  shall  be  computed  on  the  basis  of  10  years'  service  on  the 
active  list.  In  other  words,  no  longevity  accrues  to  him  under  any 
circumstances  after  the  date  of  his  retirement. 

I  have,  therefore,  to  answer  both  your  questions  in  the  negative. 


TVVZJtAl  EZPEHSZS  OF  CADETS  AT  KILITABT  ACADBVT. 

TlDder  exiatlng  law  payment  from  public  funds  of  the  funeral  expeosea  of  a 

cadet  at  the  Military  Academy  Is  not  authorized. 

Comptroller  Warwick  to  th«  Seoretar;  of  War,  Ivlj  SS.  1916: 

By  your  reference  of  the  19th  instant  of  a  requisition  of  the  acting; 
quartermaster  at  the  Bock  Island  Arsenal,  HI.,  directed  to  the  Quar- 
termaster General  of  the  Army,  for  funds  for  the  payment  of  bill 
"  for  services  rendered  in  furnishing  casket  and  preparing  for  ship- 
ment the  remains  of  Joseph  E.  Cusack,  cadet,  second  class,  United 
States  Military  Academy,  who  was  accidentally  drowned  at  this  post 
July  6, 1916,"  my  decision  is  requested — 
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(a)  Whether  said  expenses  are  properly  payable  from  the  moneys 
appropriated  by  the  sundry  cinl  appropriation  act  of  July  I,  1916 
(Public,  No.  132,  64th  Cong.,  fiscal  year  1917),  for  the  "disposition 
of  remains  of  officers,  soldiers,  and  civilian  employees;"  or  if  not — 

(6)  Whether  such  expenses  fare  properly  payable  from  the  appro- 
priation  for  "  Contingencies  of  the  Army,"  if  authorized  by  the 
Secretary  of  War,  made  by  the  Army  appropriation  act  of  March  i, 
1915  (38  Stat.,  1062,  fiscal  year  1916),  as  extended  for  the  fiscal  year 
1917  by  the  act  of  June  30, 1916.    (Public,  No.  122,  64th  Cong.) 

The  amonnt  requisitioned  for  is  $75.  The  appropriation  for  the 
disposition  of  remains  of  officers,  soldiers,  and  civilian  employees, 
etc.,  provides  "  for  interment,  or  preparation  and  transportation  to 
their  hc»nes  or  to  such  national  cemeteries  as  may  be  designated  bji 
proper  authority,  in  the  discretion  of  the  Secretary  of  War,  of  the 
remains  of  officers,  including  acting  assistant  surgeons  and  enlisted 
men  of  the  Army,  active  list ;     "     "     *." 

The  appropriation  for  contingencies  of  the  Army  provides: 

"  For  all  contingent  expenses  of  the  Army  not  otherwise  provided 
for  and  embracing  all  branches  of  the  military  service,  including  the 
office  of  the  Chief  of  Staff;  for  all  emergencies  and  extraordinary 
expenses,  exclusive  of  personal  services  in  the  War  Department,  or 
Miy  of  its  subordinate  bureaus  or  offices  at  Washington,  District  of 
Cohimbia,  arising  at  home  or  abroad,  but  impossible  to  be  anticipnted 
or  classified;  to  oe  expended  on  the  approval  and  authority  of  the 
Secretary  of  War,  and  for  such  purposes  as  he  may  deem  proper, 
including  the  payment  of  a  per  diem  allowance  not  to  exceed  $4,  in. 
lieu  of  subsistence,  to  employees  of  the  War  Department  travi.'ling 
on  oificial  business  outside  of  the  District  of  Columbia  and  awr.y  from 
their  designated  post,  $25,000." 

1  think  it  is  clear  that  said  expenses  are  not  payable  from  the  first- 
named  appropriation  for  the  reason  that  the  cadets  at  the  United 
States  Military  Academy  are  neither  officers,  acting  assistant  sur- 
geons, nor  enlisted  men  of  the  Army  active  list.  The  cadets  are  in 
and  a  part  of  the  Army  of  the  United  States  (see  act  of  Feb.  2, 1901, 
31  Stat.,  748,  and  act  of  June  3,  1916,  Public,  No.  85),  but  they  are 
not  included  in  any  of  the  classes  named. 

I  am  of  opinion  also  that  the  expenses  in  question  are  not  payable 
from  the  appropriation  for  contingencies  of  the  Army.  Notwith- 
standing the  broad  language  therein  that  the  appropriation  is  to  be 
expended  on  the  approval  and  authority  of  the  Secretary  of  War 
and  "  for  such  purposes  as  he  may  deem  proper,"  I  do  not  thmk  it 
may  be  used  for  the  burial  expenses  of  a  cadet.  Congress  provides 
from  year  to  year  for  the  burial  expenses  of  certain  classes  of  persons 
in  and  connected  with  the  Army,  but  it  has  not  so  provided  for  cadets 
at  the  Military  Acaremy,  and  until  it  does  I  do  not  think  that  any 
uppropriation  for  the  military  establishment  is  properly  available 
therefor.  /.OO-^lc 
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ADDmOBAL  COKFKmATIOH,  ILICTIOH  OF  8ALABIBS. 

Contrary  to  tbe  mle  generally  applicable  Id  cases  Involving  tbe  oiieratlon  of 
tbe  act  ot  May  10,  1916,  relative  to  additional  compenisatlon,  an  enlisted 
man  of  the  Organized  Mllltla,  wben  mustered  into  the  military  servlcre  of 
the  United  States,  may  not  elect  to  refuse  the  pay  attaching  to  his  puel- 
tloD  Id  tbe  military  service  In  order  to  receive  the  salary  of  a  civil  position 
under  tbe  Federal  Government. 
Comptroller  Warwick  to  the  Attorney  General,  Inly  31,  191S; 

I  have  your  letter  of  July  25, 1916,  requesting  my  opinion  whether 
a  special  agent  of  your  department  is  entitled  to  be  paid  bis  salary 
of  $6  per  day  from  the  appropriation  "  Detection  and  prosecution  of 
crimes,"  during  the  period  for  which  he  has  been  granted  leave  of 
absence,  he  being  an  enlisted  man  in  the  Pennsylvania  National 
Guard  called  into  the  service  of  the  Federal  Government,  but  having 
refused  compensation  as  such  and  elected  to  receive  that  as  special 
agent. 

The  employees  of  the  GoTemmeot  who  are  members  of  the  Na- 
tional Guard  called  into  the  Federal  service  may,  after  actual  mus- 
ter into  service,  receive  pay  as  civilian  employee  until  the  expiration 
of  leave  of  absence  granted,  but  if  the  combined  pay  of  the  military 
and  civil  positions  exceeds  $2,000  per  annum  "  payment  of  any  com- 
pensation as  a  civilian  officer  or  employee  would  be  prohibited  uo'ler 
the  provisions  of  section  6  of  the  act  of  May  10,  1916  (Public,  No. 
73,  sec.  6)."     (22  Comp.  Dec.,  704.) 

,  The  only  additional  question  presented  by  your  submission  to  the 
rule  announced  in  the  above  decision  is  whether  if  the  combined 
pay  exceeds  $2,000  per  annum  an  election  may  be  made  not  to  receive 
the  compensation  of  the  military  portion. 

Ordinarily  an  election  may  be  made  to  receive  the  salary  of  one 
place  only,  irrespective  of  its  amount,  or  of  more  than  one  if  the 
salaries  amount  to  not  more  than  $2,000  (22  Comp.  Dec,  645). 
But  that  supposes  the  election  is  one  which  the  employee  is  compe- 
tent to  make  and  to  which  he  can  be  held.  In  the  military  service 
the  enlistment  is  a  contract  to  render  a  service,  and  it  does  not  rest 
with  the  man  to  say  whether  or  not  he  will  do  so.  The  compensa- 
tion is  a  necessary  adjimct  to  the  military  service  {United  States  v. 
Andrews,  240  U.  S.,  90). 

I  am  of  opinion  the  conditions  involved  in  enlistments  do  not  per- 
mit an  election  refusing  the  pay  for  service  under  the  enlistment  so 
as  to  receive  the  pay  of  a  civil  position  imder  the  Government. 

The  payment  of  the  compensation  as  special  agent  for  the  period  of 
leave  of  absence  is  not  authorized.  Whether  or  not  tbe  special  agent 
is  entitled  to  leave  of  absence  with  pay  at  any  time  is  not  considered 
in  view  of  the  conclusion  stated. 


^dbvGoO^^lc 
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KAZHUK  FUmSHICEnT,  COAST  OTFASD. 

The  provision  iu  tlie  act  ot  May  26,  1906,  to  the  effect  that  the  comraandlox 
officer  of  a  TeBael  of  the  He  venue-Cutter  Service  (now  a  part  of  the 
Coast  Guard)  sliall  not  inflict  apon  an  enlisted  man  guilty  of  absence 
without  leave  any  other  punishment  than  forfeiture  of  two  days"  pay  for 
each  day  of  unauthorized  absence,  has  reference  to  the  maximum  punish- 
ment that  may  be  Inflicted  and  does  not  prohibit  the  infllctloD  of  lesser 
punlsliment  of  the  same  character  In  such  a  case. 

Comptroller  Warwick  to  the  Secretary  of  the  Treainry,  Anrnst  8,  1018: 

I  have  yoMT  letter  of  the  17th  instant  asking  whether  you  may 
legally  and  properly  issue  a  regulation  for  the  government  of  the 
Coast  Guard  to  the  effect  that  the  punishment  of  "forfeiture  of  two 
days'  pay  for  each  day  o£  unauthorized  absence,"  which  a  command- 
ing officer  of  a  vessel  may  impose  on  an  enlisted  man  of  the  Coast 
Guard  for  "  absence  without  leave  falling  short  of  desertion,"  under 
section  2  of  the  act  of  May  26,  1906,  as  made  applicable  to  the  Coast 
Guard  (act  of  Jan,  28, 1915,  38  Stat.,  801) ,  is  a  maximum  punishment. 
The  act  of  May  26,  1906  (34  Stat.,  200),  is  entitled  "An  act  to 
i£gulate  enlistments  and  punishments  in  the  United  States  Bevenue- 
Cutter  Service."     Section  2  thereof  provides: 

"That  no  commander  of  a  vessel  of  the  EeveDue-Cutter  Service 
shall  inflict  upon  any  commissioned  or  warrant  officer  under  his 
command  any  other  punishment  than  private  reprimand,  suspension 
from  duty,  arrest,  or  confinement,  and  such  suspension,  arrest,  or 
confinement  shall  not  continue  longer  than  ten  days,  unless  a  further 
period  be  necessary  to  bring  the  offender  to  trial;  nor  shall  he  inBict 
or  cause  to  be  inflicted  upon  any  other  person  under  his  command 
for  a  single  offense,  or  at  any  one  time,  any  other  punishment  than 
confinement,  with  or  without  single  irons,  on  board  ship;  confine- 
ment, on  bread  and  water,  with  or  without  single  irons,  on  board 
ship;  deprivation  of  liberty  on  shore  for  a  period  not  exceeding  three 
months;  extra  duties,  and.  in  case  of  absence  without  leave  falling 
rhort  of  desertion,  forfeiture  of  two  days'  pay  for  each  day  of 
unauthorized  absence:     •     *     *." 

You  state  that "  to  hold  such  forfeiture  to  be  a  maximum  is  for  the 
best  interests  of  the  service,  for  the  reason  that  a  large  range  of 
punishments  enables  the  responsible  officer  to  exercise  discretion,"' 
and,  further,  as  follows: 

"The  proposed  regulation  is  based  on  the  theory  that  by  the 
language  of  the  law  'in  cases  of  absence  without  leave  falling  short 
of  desertion,  forfeiture  of  two  days'  pay  for  each  day  of  unauthor- 
ized absence,'  it  was  intended  that  the  forfeiture  of  two  days'  pay 
was  a  maximum  forfeiture  that  could  be  imposed,  as  distinguished 
from  a  fixed  forfeiture. 

"  This  understanding  of  the  law  places  the  matter  of  punishments 
for  'absence  without  leave  short  of  desertion'  in  line  with  other 
punishments,  it  being  the  general  policy  of  Congress  to  limit  the 
jurisdiction  of  a  court  or  of  the  commanding  officer  to  a  maximum  > 
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sentence.  Section  2,  quoted  above,  limits  the  jurisdiction  of  a  c<H»- 
inanding  officer  in  the  mutter  of  imposing  punishments,  and  ap- 
parently Congress  intended  in  that  section  simply  to  enumenit«  kinds 
of  punishments  which  the  commanding  officer  might  impose,  in  his 
discretion.  It  is  believed  Congress  did  not  intend  that  a  forfeiture 
of  exactly  two  days'  pay  for  each  day  of  unauthorized  absence  should 
be  imposed  regardless  of  the  circumstances,  but  di^l  intend  that 
forfeitui-e  of  pay  could  be  imposed  by  the  commanding  officer  only 
for  the  offense  of  '  absence  without  leave  short  of  desertion,'  and  that 
said  forfeiture  of  pay  should  not  exceed  the  limit  defined  in  the 
section. 

"It  will  be  noted  that  in  section  2  of  the  act  of  May  26,  1906,  in 
defining  the  jurisdiction  of  courts  to  punish  for  absence  without 
leave,  the  forfeiture  is  fixed  at  'not  to  exceed  two  months'  pay.' 
These  sections,  read  together,  seem  to  show  Congress  intended  tliat 
the  forfeiture  of  two  days'  pay  for  each  day  of  unauthorized  absence 
should  be  a  inaximum  forfeiture." 

This  act  of  May  26,  1906,  was  the  first  statutory  authority  for  the 
infliction  of  punishments  by  commanding  officers  on  the  ealisted 
force  of  the  Revenue-Cutter  Service.  Neither  the  laws  applicable 
to  the  merchant  marine  nor  those  for  the  government  of  the  en- 
listed forces  of  the  Army,  Navy,  or  Marine  Corps  extended  to  them. 
In  consequences,  minor  offenses  were  settled  on  board  ship  by  the 
commanding  officers,  under  the  authority  therefor  derived  from 
the  customs  of  the  sea. 

The  purpose  of  section  2  was  twofold.  It  was  both  to  legalize  and 
to  limit  the  exercise  of  the  power  of  punishment  by  commanding 
officers  for  the  minor  offenses — to  give  legal  sanction  to  their  exer- 
cise of  the  power  of  punishment  for  the  offenses  which  it  enumer- 
ates, and,  at  the  same  time,  to  restrain  and  restrict  them  in  the  ex- 
ercise of  that  power  "to  the  bare  necessities  of  the  conditions"  under 
.rhich  they  were  placed,  or,  in  other  words,  to  the  extent  therein 
permitted,  by  prohibiting  them  from  inflicting  "  any  other  punish- 
ment" than  that  therein  prescribed.  (See  S.  Eept.  No,  958  and  H, 
Eept.  No.  2749,  59th  Cong.,  1st  sess.) 

The  ordinary  meaning  of  the  word  "  other  "  is  "  additional,"  "  fur- 
ther," or  "  more,"  The  words  "  any  other  punishment "  as  therein 
■  used  are  therefore  equivalent  to  "  any  additional  punishment."  "  any 
further  punishment,"  or  "  any  more  punishment,"  and  prohibit  the 
infliction  of  punishment  in  excess  of  those  therein  sanctioned.  The 
act  makes  the  punishments  which  it  enumerates  the  extent  or  the 
limit  to  which  commanding  officers  can  act  in  the  exerciae  of  the 
power  of  punishment. 

The  statute  does  not  require  or  make  it  mandatory  for  command- 
ing offiters^o  impose  any  of  the  punishments  it  permits  them  to  im- 
post. It  leaves  the  matter  optional  with  them.  What  it  does  do  is  to 
limit  them  in  the  punishments  they  shall  inflict  if  they  inflict  any. 
If  they  inflict  the  punishment  of  loss  of  pay  for  "  absence  without 
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leaTe  falling  short  of  desertion  "  the  panishment  of  "  two  days'  pay 
for  each  day  of  unauthorized  absence  "  is  the  extent  of  their  power 
to  inflict  that  punishment  for  that  offense.  I  do  not  think  it  was  the 
intent  to  arbitrarily  require  that  they  inflict  that  punishment — if 
they  inflicted  it  at  all — to  the  full  extent  of  their  power  to  inflict  it — 
that  is,  exactly  two  days*  loss  of  pay  for  each  day  of  absence  and  no 
less,  but  rather  to  place  a  limit  or  boundary  to  the  extent  to  which 
they  could  act  in  inflicting  it.  Any  other  construction  would  not 
appear  to  accord  with  the  spirit  and  purpose  of  the  act. 

Furthermore,  as  noted  by  you,  in  the  next  section — in  pari  ma- 
teria with  section  2 — in  conferring  the  power  of  punishment  on  the 
Kevenue  Cutter  Service  courts  for  the  offenses  "  too  grave  in  char- 
acter to  be  adequately  dealt  with  directly  by  the  commanding  officer  " 
as  provided  in  section  2,  the  corresponding  punishment  of  for- 
feiture of  pay  thus  conferred  is  expressly  made  a  maximum  as  dis- 
tinguished from  a  fixed  punishment,  the  wording  being  "  forfeiture 
of  noi  to  exceed  two  months'  pay." 

The  words  "  not  to  exceed  "  appear  to  have  been  unnecessary  in 
section  2  for  the  accomplishment  of  the  same  result,  for  the  reason 
that  Congress  by  that  section  was  limiting  or  curbing  the  power 
of  punishment  which  commanding  officers  had  theretofore  been  in 
the  exercise  of  to  the  extent  of  the  punishments  which  it  enumer- 
ated, thereby  making  those  punishments  in  themselves  maximum 
panishments,  whereas  in  section  3  the  words  were  necessary  for  the 
attainment  of  that  result  for  the  reason  that  the  power  of  punish- 
ment there  being  conferred  was  a  power  ab  initio. 

(As  to  corresponding  mammum  punishments  for  enlisted  men  of 
the  Army  and  Navy,  see  83d  Article  of  War,  act  of  Mar.  2,  1901, 
31  Stat.,  951;  art.  30  for  Government  of  Navy,  section  1624,  Rev. 
Stat.,  sec.  8,  act  of  Feb.  16,  1909,  85  Stat,  621.) 

Any  doubt  as  to  the  forfeiture  to  be  imposed  being  a  maximum 
one  ^ould  be  resolved  in  favor  of  the  enlisted  men  and  for  the 
best  interests  of  the  service. 

Your  question  is  answered  in  the  affirmative. 


OOKIEVIATIOV. 

An  ofllcer  of  the  Oovemment  la  not  entitled  to  compensation  for  an;  period 
prior  to  tbe  date  ot  his  appointment,  although  during  snch  period  he  ac- 
tually performed  the  dntles  ot  tbe  office,  since  the  right  to  compeosBtlon  Is 
Incident  to  the  legal  title  to  the  office  and  not  to  the  periormance  of  the 
dntlea  thereof. 

Dealilem  I17  OompboUer  Warviek,  Avut  9,  Mil: 
J.  M.  Lacalle  applied  July  7, 1916,  for  revimon  of  the  action  of  tie 

Auditor  for  the  Navy  Department  in  settlement  No.  8849,  dated 
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He  claimed  pay  from  October  1  to  21,  1914,  under  the  following 
appointment  made  by  the  Secretary  of  the  Navy  and  dated  October 
20,  1914: 

"  You  are  hereby  appointed  an  instructor  in  Spanish  at  the 
U.  S.  Naval  Academy,  Annapolis,  Md.,  for  the  period  from  October 
1, 1914,  to  June  30,  1915,  inclusive,  at  a  salary  of  $1,800  per  annum, 
to  fill  the  vacancy  caused  by  the  promotion  of  Instructor  B.  H. 
Bonilla. 

"  Enclosed  herewith  is  a  blank  form  for  oath  of  office  which  you  will 
execute  and  return  to  the  department  with  your  letter  of  acceptance. 

"  Having  taken  the  oath  of  office,  you  will  report  to  the  Superin- 
tendent of  the  U.  S.  Naval  Academy  for  duty," 

The  auditor  allowed  pay  from  October  20  to  21, 1914,  inclusive,  and 
disallowed  claim  for  the  pay  from  October  1  to  19,  1914,  as  follows: 

"  There  is  no  authority  of  law  or  ruling  of  the  Comptroller  of  the 
Treasu^  authorizing  pay  prior  to  date  of  appointment.  (19  MS. 
Corap.  Dec.,  485,  November  20, 1901;  46  id.,  1813,  September  29, 1908; 
8  Comp.  Dec.,  521.) 

It  appears  that  a  vancancy  occurred  in  the  department  of  modem 
languages  at  the  Naval  Academy  by  the  death  of  Prof,  F.  W.  Mor- 
rison, on  September  8,  1914.  Kecommendation  for  the  promodon 
of  certain  instructors  by  reason  of  eaid  vacancy  were  made  on 
September  14,  1914,  and  an  examination  was  held  on  September  26, 
1914,  to  fill  the  vacancy  thus  to  be  caused  in  the  lowest  grade  of 
instructor. 

Aa  the  result  of  this  examination  appellant  was  recommended  for 
appointment  on  September  28,  1914,  which  recommendation  was 
approved  by  the  superii^endetkL  The  Secretary  of  the  Navy,  how- 
ever, did  not  act  upon  these  recommendations  and  make  the  pro- 
motions and  the  appointment  until  October  20,  1914. 

Appellant  assumed  the  duties  of  instructor  on  October  1,  1914,  at 
the  alleged  request  of  the  superintendent. 

The  right  to  the  compensation  of  an  office  is  incident  to  the  legal 
title  to  the  office,  and  not  to  the  performance  of  its  duties.  A  per- 
son can  not  acquire  a  legal  title  to  an  office  prior  to  his  appointment 
thereto. 

The  Buditor^s  action  is  in  accordance  with  the  decisions  cited  by 
him,  and  is  affirmed. 


DXTBHTIOV  or  8SKVI0B,  HAVT. 

Section  1422,  Revised  Statutes,  providing  for  tbe  payment  of  one-quarter  addi- 
tional par  to  an  enlisted  man  of  the  Navy  detained  in  service,  nndor  cer- 
tain conditions,  after  the  expiration  of  his  t«nn  of  enllstnieDt,  la  applicable 
to  the  esse  of  au  alien  Chinese  enlisted  without  the  limits  of  tbe  United 
States  and  detained  In  service  nnder  the  conditions  QKclfled  In  said  sectltHi. 
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C«M|itroUeT  Warwick  to  the  Seoretary  of  the  IXatj,  An^it  S,  ISlfl: 
I  have  your  letter  of  July  13, 1916,  requesting  decision^ 

"as  to  whether  or  not  the  payment  of  one-quarter  additional  pay,  as 
provided  by  section  1422,  Revised  Statutes,  for  detention  of  all  petty 
officers  and  persons  of  inferior  ratings  on  foreign  stations,  beyond 
the  expiration  of  the  terms  of  their  enlistment,  la  authorized  in  the 
case  of  an  alien  Chinese  enlisted  on  a  foreign  station  and  who  can 
not,  nnder  the  law,  be  sent  to  the  United  Stat«s." 

Section  1422,  Bevised  Statutes,  provides: 

"That  it  shall  be  the  duty  of  the  commanding  officer  of  any  fleet, 
squadron,  or  vessel  acting  singly,  when  on  service,  to  send  to  an 
Atlantic  or  to  a  Pacific  port  of  the  United  States,  as  their  enlistment 
niav  have  occurred  on  either  the  Atlantic  or  Pacific  coast  of  the 
United  States,  in  some  public  or  other  vessel,  all  petty  officers  and 
persons  of  inferior  ratings  desiring  to  go  there  at  the  expiration  of 
their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless,  iri 
his  opinion,  the  detention  of  such  persons  for  a  longer  period  should 
be  essential  to  the  public  interests,  in  which  case  he  may  detain  them, 
or  any  of  them,  until  the  vessel  to  which  they  belong  shall  return 
to  such  Atlantic  or  Pacific  port.  All  persons  enlisted  without  the 
limits  of  the  United  States  may  be  discharged,  on  the  expiration  of 
their  enlistment,  either  in  a  foreign  port  or  in  a  port  of  the  United 
States,  or  they  may  be  detained  as  above  provided  beyond  the  term 
of  their  enlistment ;  and  that  all  persons  sent  home,  or  detained  by 
a  commanding  officer,  according  to  the  provisions  of  this  act,  shall 
be  subject  in  all  respecte  to  the  laws  and  regulations  for  the  govern- 
ment of  the  Navy  until  their  return  to  an  Atlantic  or  Pacific  port 
and  their  regular  discharge ;  and  all  persons  so  detained  by  such 
officer,  or  reentering  to  serve  until  the  return  to  an  Atlantic  or  Pacific 
port  of  the  vessel  to  which  they  belong,  shall  in  no  case  be  held  in 
service  more  than  30  days  after  their  arrival  in  said  port;  and 
that  all  persons  who  shall  be  so  detained  beyond  their  terms  of  en- 
listment or  who  shall  after  the  termination  of  their  enlistment  volun- 
tarily reenter  to  serve  until  the  return  to  an  Atlantic  or  Pacific  port 
of  the  vessel  to  which  they  belong,  and  their  regular  discharge 
therefrom,  shall  receive  for  the  time  during  which  they  are  so  de- 
tained, or  shall  so  serve  beyond  their  original  terms  of  enlistment  an 
addition  of  one-fourth  of  ttieir  former  pay :    "    •    *    ." 

In  73  MS.  Comp.  Dec.,  999,  May  28,  1915,  referring  to  above  sec- 
tion, it  was  said : 

"  The  men  to  whom  this  statute  applies  are  those  who  on  the  ex- 
piration of  their  enlistment  desire  to  be  returned  to  the  United  States 
or  '  sent  home '  and  whom  the  commanding  officer  is  required  to  re- 
turn to  the  United  States  as  soon  as  possible,  unless  in  the  interest  of 
the  public  their  services  are  required  on  the  vessel  until  she  shall 
reach  the  United  States,  when  he  may  retain  them  for  that  purpose, 
and  by  virtue  of  such  retention,  in  lieu  of  being  immediately  re- 
turned, they  become  mtitled  to  one- fourth  additional  pay  for  period 
of  retention." 
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The  above  expression  was  used  with  reference  to  s  man  who  en- 
listed in  the  United  States  and  was  detained  in  the  service  until  the 
vessel  on  which  he  was  serving  returned  to  the  United  States. 

Said  section  provides: 

"All  persons  enlisted  without  the  limits  of  the  United  States  may 
be  discharged,  either  in  a  foreign  port  or  in  a  port  of  the  United 
States,  or  they  may  be  detained  as  above  provided  beyond  the  term 
of  their  enlistment;    *    *    *." 

The  said  section  is  thus  made  expressly  applicable  to  those  enlisted 
without  the  limits  of  the  United  States  and  authorizes  their  retention 
in  the  service  after  the  expiration  of  their  enlistment,  if  essential 
to  the  public  interests,  until  their  vessel  returns  to  the  United  States. 

The  statute  contemplates  that  the  necessity  of  detaining  a  man 
after  the  expiration  of  his  enlistment  may  continue  until  his  vessel 
returns  to  the  United  States,  and  authorizes  retention  for  such  pe- 
riod, but  it  does  not  require  that  he  shall  be  detained  until  his  vessel 
returns  to  the  United  States  if  the  necessity  of  his  retention  ceases 
[Hior  to  that  time. 

The  question  submitted  is  answered  in  the  affirmative.  (See  85  MS. 
Ckimp.  Dec.,  72,  October  6,  1905;  77  id.,  May  23,  1916.) 

The  papers  transmitted  by  you  are  herewith  returned. 


BET-orr. 


The  accounting  offlcera  of  the  Treasai?  have  the  Inherent  right  IndqveiKl- 
entlj  of  the  act  of  March  3,  1876,  to  set  off,  in  a  proper  cose,  an  amount 
due  from  &  claimant  to  the  United  States  ageinat  an  amount  otherwise  due 
to  said  claimant 

The  accounting  offlcere  of  the  Treasury  are  not  authorized.  In  the  settlement 
of  accounts,  to  set  off  claims  by  the  United  States  for  damages  sounding 
In  tort  where  such  clBlms  tuive  not  been  liquidated  by  the  Judgment  of  s 
competent  court,  but  In  such  casee  payment  of  the  amounts  due  from  the 
United  States  should  be  withheld  by  the  accounting  officers  under  the  set 
of  March  S,  1876,  pending  action  to  be  taken  pursuant  to  that  act,  with 
respect  to  the  claims  of  the  United  States,  such  a  withholding  by  the 
accounting  officers  not  being  a  set-off. 

Comptroller  Warwlolc  to  the  georetary  of  the  Treainry,  Ansoit  S,  1918: 

I  have  your  request  of  July  7,  1916,  for  my  views  as  to  the  pro- 
cedure to  be  followed  and  whether  the  Auditor  for  the  War  De- 
partment had  jurisdiction  in  allowing  an  account  of  the  Postal 
Telegraph  Cable  Co.  (certificate  No.  117440  of  June  29,  1916,  for 
$103.02,  for  messages  sent)  to  set  off  $77.42  which  the  auditor  certifies 
If  due  the  United  States  because  of  an  error  by  the  company  in 
transmission  of  a  telegram,  and  directs  should  be  withheld  under  thu 
set  of  March  8, 1875  (18  Stat,  481). 
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The  telegram  in  question  was  sent  September  25,  1915,  from  Wash- 
ington, D.  C,  to  an  officer  of  the  Army  at  Cincinnati,  Ohio,  advising 
him,  "  Your  presence  desired  at  board  meeting  Tuesday,"  but  as 
transmitted  by  the  company  and  received  by  him  the  word  "  Tues- 
day "  was  made  to  read  "  Thursday." 

The  rate  chargeable  for  the  telegram  was  20  cents,  but  the  com- 
pany has  made  no  claim  therefor. 

The  amount  of  $77.42  represents  the  mileage  paid  by  the  Got- 
ermnent  to  the  officer  for  travel  performed  in  accordance  with  the 
telegram  as  received  by  him,  and  under  an  opinion  of  the  Judge 
Advocate  General  of  the  Army,  that  the  company  was  liable  there- 
for as  actual  damages  because  of  its  error,  the  amount  was  deducted 
from  an  account  of  the  company  and  referred  to  the  auditor  for 
settlement,  whose  action  thereon  is  shown  by  the  certificate  above 
referred  to. 

The  papers  in  the  settlement  show  that  the  company  denies  lia- 
bility because  the  telegram  was  not  repeated,  and  asserts  that  the 
damage  is  not  the  expenses  of  the  offioer's  travel,  but  the  value  of 
his  services  at  the  board  meeting. 

The  act  of  March  3,  1875  (18  Stat.,  481),  directs  the  Secretary 
of  the  Treasury  to  withhold  payment  of  a  final  judgment  or  other 
claim  duly  allowed  by  l^al  authority,  where  the  plaintiff  or  claim- 
ant therein  is  indebted  to  the  United  States,  and,  if  assented  to,  to 
make  set-off;  otherwise  it  is  to  be  the  duty  of  the  Secretary  to  en- 
force the  debt  by  suit. 

There  has  always  been  some  vagueness  as  to  what  this  act  of 
1875  enforced  with  reqiect  to  making  set-offs,  and  I  believe  it  well 
to  express  my  views  so  as  to  reduce  it  to  more  defiuiteness. 

The  act  was  entitled  "An  act  to  provide  for  deducting  debts  due 
the  United  States  from  any  judgments  recovered  against  the  United 
States  by  such  debtor." 

Its  main  concern  thus  appears  to  have  been  the  right  to  make 
set-off  against  judgments. 

Where  a  court  has  given  a  judgment,  payment  of  that  judgment 
ordinarily  can  not  be  stopped  or  refused  by  claiming  an  indebted- 
ness on  some  other  account,  and  I  believe  that  where  set-off  is  to  be 
asserted  against  a  final  judgment  the  procedure  should  be  under 
the  act  of  1875. 

The  body  of  the  act  goes  beyond  the  title  and  includes  any  "  other 
claim  duly  allowed  by  legal  authority." 

The  accounting  officers  in  performing  the  ordinary  duty  under 
section  236,  Kevised  Statutes,  of  settling  and  adjusting  claims  by  or 
against  the  United  States  must  make  set-offs.  The  act  of  1875, 
tupra,  has  not  been  accepted  as  mandatory  in  the  making  of  aet-offs 
against  other  claims  than  judgments,  and  I  believe  they  may  make 
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such  set-offs  under  their  general  powers  and  duties  without  pro- 
ceeding under  the  act  of  1875  (21  Comp.  Dec.,  617;  4  Lawrence, 
1st  Comp.  Dec,  504). 

The  limitations  thereon  do  not  arise  from  lack  of  jurisdiction, 
but  from  lack  of  proper  liquidation  of  the  amount  claimed. 

Where  the  claim  to  be  set  off  is  merely  a  matter  of  computation, 
or  may  readily  be  ascertained  by  computation,  it  should  be  finally 
made  by  the  accounting  officers  {Barry  v.  United  States,  229  U.  S,, 

«). 

Where  the  claim  is  for  damages  as  to  which  recognized  or  enunci- 
ated principles  of  law  may  fix  liability,  but  notwithstanding  the 
amount  of  the  liability  involves  determining  unliquidated  damages, 
the  accounting  officers  should  not  finally  make  set-off,  but  the  pro- 
cedure should  be  under  the  act  of  18T5  (17  Comp.  Dec,  248.)  The 
accounting  officers,  because  of  lack  of  proper  liquidation,  may  not 
be  able  to  liquidate  and  allow  claims  for  damages  against  the  United 
States  (21  Comp.  Dec,  134,  139),  and  that  can  not  reasonably  be 
any  less  so  as  to  damage  claims  of  the  United  States  against  others. 

The  principles  of  set-off  do  not  apply  to  claims  for  damages  aris- 
ing out  of  torts,  because  of  the  uncertainty  of  the  liability  and 
amount,  and  they  must  first  be  reduced  to  certainty  by  a  judgment. 

The  present  claim  for  error  in  transmission  of  the  telegram  is  for 
damages  sounding  in  tort,  and  I  have  no  doubt  that  if  the  company 
brought  an  action  for  the  amount  of  its  account  for  other  services, 
no  set-off  of  the  damage  claim  could  prevail  nor  the  claimant's 
account  be  defeated,  at  least  if  no  action  with  respect  thereto  was 
pending  under  the  act  of  1875. 

The  accounting  officers  accordingly  may  not  make  the  set-off.  But 
in  proceeding  under  the  act  of  1875,  the  set-off  is  not  made  finally, 
hut  payment  of  the  amount  is  withheld  for  the  claimant's  assent  to 
the  set-off  or  its  judicial  determination,  and  this,  I  am  of  opinion, 
may  and  should  be  done  in  the  present  case. 

The  question  whether  the  message  should  have  been  repeated  in- 
volves whether  the  condition  which  is  imposed  upon  the  'general 
public,  and  which  the  Supreme  Court  of  the  United  States  has 
held  a  reasonable  and  valid  stipulation  {Primroae  v.  W.  V.  T.  Co., 
154  U.  S.,  l)i  applies  to  the  Government,  whose  messages  are  trans- 
mitted under  rates  prescribed  by  the  Postmaster  General  under 
authority  of  section  5266,  Revised  Statutea 

Such  stipulations  have  not  been  expressly  imposed  and  would  arise 
by  implication  only.  This  is  properly  for  judicial  determination  and 
not  necessary  to  a  withholding  under  the  act  of  1876. 

The  auditor  has  determined  that  the  amount  to  be  withheld  is 
$77.42,  the  mileage  paid  the  officer  which  the  administrative  office 
requested  should  be  deducted  from  tiie  company's  account  ' 
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I  see  no  reason  to  differ  with  this  conclusion  at  this  stage  of  the 
matter. 

The  first  question  to  be  determined  under  the  act  of  1876  is  whether 
there  is  evidence  of  indebtedness  requiring  in  reasonable  discretion 
to  have  it  tested  in  the  courts,  and  not  whether  the  part;  against 
whom  the  set-off  is  to  be  made  is  certainly  indebted  to  the  United 
States  (3  Lawrence,  First  Compt's  Decisions,  205). 

The  mileage  paid  the  officer  is  an  expenditure  which  the  Govern- 
meat  was  willing  to  make  to  have  his  services  at  the  board  meeting, 
l>ut  it  was  not  an  expenditure  which  would  have  been  made  without 
obtaining  those  services.  If,  then,  the  measure  of  damages  is  tho 
value  of  the  officer's  services  at  the  board  meeting,  the  amount  paid 
for  mileage  evidences  that  the  value  of  the  services  was  at  least 
that  much. 

Tou  are  accordingly  advised  that  the  amount  of  $77.42  should  be 
withheld  from  payment,  and  as  you  are  also  authorized  by  the  act 
of  1875  to  withhold  an  additional  amount  to  cover  costs  of  suit,  no 
warrant  ^ould  be  drawn  upon  the  auditor's  certificate  until  the 
claimant  has  been  communicated  with  for  assenting  to  the  set-off, 
after  which,  if  necessary,  the  amount  to  be  withheld  for  costs  may  be 
determined  in  your  discretion, 

I  may  add  that  a  similar  procedure  may  be  followed  to  that 
adopted  in  the  recent  case  of  Motley,  Green  ds  Co.,  16  Comp.  Dec., 
248, 252  (1909),  under  which,  if  the  claimant  refused  to  assent  to  the 
set-off,  the  Secretary  of  the  Treasury  referred  the  matter  to  this 
(•ffice,  and  after  examination  a  transcript  was  directed  to  be  prepared 
Ui  fufnish  data  on  which  to  draft  suit,  and  this  office  transmitted  it 
to  the  Solicitor  of  the  Treasury  with  recoounendation  accordingly. 


COHTRACTS,  LXttVIDATED  DAKAQBa. 

A  liquidated  damage  clause  In  a  contract  providing  tor  tbe  dednctlon  of  such 
damages  In  ttie  same  amount  for  a  partial  as  for  a  complete  failure  or 
delay  In  deliver;  must  be  regarded  as  a  penaltr  and  as  such  unenforce- 
able, tAe  contractor  tn  such  a  case  being  liable  onl;  for  tbe  actual 
damages  Incurred  due  to  bis  delay  or  default 

Tbe  Inclusion  in  a  contract  for  tbe  furnishing  of  miscellaneous  supplies  of  a 
provision  for  the  deduction  of  liquidated  damages  at  a  general,  nonappor- 
tlonable,  flat  rate  Is  of  doubtful  utility  and  frequently  unenforceable,  aa 
being  a  penalty,  wtiere  the  supplies  in  question  are  readily  obtainable  In 
tbe  open  market  and  the  actual  damages  suffered  by  the  Qovernment  by 
reason  of  the  contractor's  default  or  delay  readily  ascertainable. 

C«mptToller  Warwick  to  tlw  president  of  tlie  Board  •<  Comniliilonen  of  the  Ms- 

triet  of  Colnmbla,  August  S,  ISIS: 

I  have  your  letter  of  July  24,  1916,  requesting  my  decision  of  cer- 
tain questions  growing  out  of  a  contract,  dated  September  16,  1916, 
with  Perry  Scott 
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By  the  terms  of  the  ctmtract  in  question,  Mr.  Scott  undertook  to 
"  furnish  and  deliyer  to  the  fire  department  of  the  District  of  Co- 
lumbia during  the  fiscal  year  ending  June  30,  1916,  30,  more  or  less, 
horses  for  the  price  of  ^9.50  for  each  horse."  Tlie  horses  were  to 
be  delivered  as  ordered  during  said  fiscal  year  within  10  working 
days  from  data  of  order  therefor  by  the  purchasing  oflBcer  of  the 
District,  and  those  seeming  to  meet  the  contract  requirements  were 
to  be  accepted  subject  to  a  working  trial  of  15  days,  after  which,  if 
fully  meeting  the  contract  requirements,  they  would  be  accepted 
and  paid  for  at  the  contract  rate.  Said  contract  was  to  be  performed 
in  strict  accordance  with  the  specifications,  instructions  to  bidders, 
and  certain  "  general  conditions  "  thereto  attached,  which  were  made 
a  part  of  said  contract 

Paragraph  11  of  the  "  general  conditions "  provided  that  in  the 
event  the  contractor  should  fail  to  fill  an  order  issued  by  the  com- 
missioners within  the  time  specified  in  said  contract,  or  to  famish 
'*the  work"  (horses)  in  accordance  with  the  specifications  of  the 
contract,  or  for  any  other  breach  of  the  ccmtract,  the  commissioners 
might  have  the  work  done  in  the  open  market  or  declare  the  con- 
tract forfeited,  and  that  in  case  the  work  was  done  in  the  open 
market — thatis,thehorses  procured  by  purchase  in  the  open  market — 
the  contractor  should  be  charged  with  any  excess  cost  of  tbe  pur- 
chases 80  made. 

Paragraph  16  of  the  same  "  conditions  "  provided  that  time  should 
be  considered  as  an  essential  feature  of  said  contract,  and  that  the 
District  of  Columbia  would  be  damaged  if  the  contract  was  not  com- 
pleted within  the  time  specified  and  agreed  upon,  or  if  the  sui^lies 
were  not  furnished  from  time  to  time  as  ordered  and  agreed.  And 
the  amount  of  such  damages  being  difficult,  if  not  impossible,  of 
definite  ascertainment  and  proof,  the  same  was  estimated,  agreed 
upon,  liquidated,  and  fixed  in  advance  at  the  rate  of  $10,  exclusive 
of  expenses  of  inspection  and  superintendence,  etc. — 

"  for  each  and  every  day  of  delay  in  the  completion  of  each  ordw 
under  this  contract  or  any  provi^ons  hereof  beyond  the  time  fixed 
for  such  completion  j  and  the  contractor  hereby  agrees  to  pay  to  the 
District  of  Columbia  as  liquidated  damages,  and  not  by  way  of 
penalty,  the  said  sum  of  ten  dollars  ($10),  exclusive  of  such  expenses 
of  inspection  and  superintendence  and  traveling  expenses  incident 
thereto,  for  each  and  every  day  of  such  delay  in  the  completion  of 
each  order  under  this  contract  or  any  provision  hereof  " — 
with  the  usual  proviso  as  to  excusable  causes,  such  as  freshets,  ice, 
rainfall,  etc 

October  4, 1915,  the  contractor  was  directed  to  fumi^  and  deliver 
six  horses  to  the  fire  department.  October  26,  1916,  he  furnished 
five  horses  instead  of  six,  as  ordered,  stating  that  the  other  one  would 
be  delivered  **  witiiin  a  day  or  two."    Of  the  five  horses  offered  by 
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the  contractor,  two  were  rejected  outright  and  three  accepted  lor 
15  days'  trial.  After  the  15  days'  trial  one  of  the  three  was  found 
unsatisfactory  and  rejected,  the  other  two  being  accepted. 

XoTember  8,  1916,  the  contractor's  attention  was  directed  to  Ms 
delinquency  and  he  was  requested  to  fill  orders  more  promptly  in 
the  future,  otherwise  steps  would  be  taken  to  procure  the  horses 
elsewhere. 

November  22,  1915,  the  contractor  offered  for  acceptance  three 
additional  horses,  stating  that  the  fourth  would  be  delivered  "  in 
a  day  or  twa"  The  three  horses  then  offered  were  rejected,  none  of 
these  being  In  accordance  with  the  contract  requirements  or  suitable 
for  the  fire  department's  use. 

December  17,  1915,  the  contractor  having  made  no  further  offer 
of  deliveiy  of  horses,  the  board  of  commissioners  passed  an  order 
annulling  the  contract  in  question  and  authorizing  the  purchasing 
officer  to  purchase  in  the  open  market  snch  number  of  horses  for 
the  fire  department  as  were  then  immediately  needed,  and  direct- 
ing that  proposals  be  invited  in  the  usual  manner  for  furnishing 
the  necessary  horses  to  complete  the  contract. 

Under  contracts  made  in  pursuance  of  said  order  30  horses  were 
purchased  during  the  remainder  of  the  fiscal  year  at  a  price  of 
$312.50  each,  the  total  cost  being  $9,375. 

Two  horses  supplied  by  Ferry  Scott  prior  to  the  annulment  of 
his  contract,  at  the  contract  rate,  were  worth  $599. 

Under  this  situation  of  facts,  my  decision  is  requested  of  the  fol- 
lowing questions: 

1.  Should  the  contractor  be  charged  with  ''liquidated  damages" 
as  provided  for  in  said  contract,  ana,  if  so,  for  how  many  days! 

2.  Should  the  contractor  be  charged  only  with  "actual  damages": 
that  is,  for  the  excess  cost  of  the  horses  purchased  by  reason  of 
his  failure  to  furnish  same  to  the  District — 30  horses  at  an  excess 
cost  of  $13  per  horse,  or  a  total  excess  cost  of  $390? 

8.  Should  the  contractor  be  charged  with  both  liquidated  and 
actual  damages  under  the  provisions  of  this  contract! 

4,  As  a  general  proposition  of  law,  is  it  proper  to  include  in  a 
contract  for  supplies  of  the  character  referred  to  in  the  contract 
in  question,  or  m  a  contract  for  miscellaneous  supplies,  a  provision 
providing  for  liquidated  damages  over  a^id  in  addition  to  or  esclu- 
fdve  of  actual  damages! 

A  very  casual  consideration  of  those  provisions  of  the  contract 
before  me  purporting  to  provide  for  liquidated  damages  shows  that 
the  subject  matter  was  not  a  proper  one  for  such  a  provision  as  was 
included  therein.  Under  this  provision  the  contractor  would,  if 
the  provision  were  held  valid,  be  liable  at  the  rate  of  $10  a  day 
for  any  delay  in  delivery  of  one  horse,  and  for  a  like  amount  for 
a  delay  in  the  delivery  of  any  larger  number  of  horses;  that  is,  the 
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provision  vould  impose  the  same  measure  of  liability  for  a  minor, 
as  for  a  complete,  failnre.  Sach  a  provision  is  entirely  inconsistent 
with  a  proper  liquidation  of  damages  resulting  from  delay  (Id 
Cwnp.  Dec.,  20;  20  id.,  16;  21  id.,  377). 

Under  the  contract  in  question,  it  must  be  held,  therefore,  that 
tin  contractor  is  not  liable  in  any  amount  or  for  any  time  by  way 
of  liquidated  damages  on  account  of  the  delays  that  occurred. 

Tbe  contract  does  contemplate,  however,  that  he  is  to  be  charge<l 
with  any  actual  damages  resulting  from  failure  to  comply  with  the 
terms  of  said  contract.  It  appears  that  because  of  his  failure  the 
District  waa  obliged  to  purchase  the  horses  which  he  had  agreed 
to  furnish  at  an  increased  cost  of  $13  per  horse,  and  for  that  excess 
cost  he  is  clearly  liable. 

It  is  hardly  within  my  province  to  answer  the  fourth  question 
submitted.  What  has  already  been  said  will  shed  some  light  upon 
my  views  upon  the  subject.  I  may  say  that  it  is  a  rather  difficult 
matter  to  attach  a  ^ock  printed  form  of  general  conditions  that 
will  meet  any  and  all  variations  io  subject  matter.  Miscellaneous 
supplies  that  may  be  readily  purchased  in  the  open  market  hardly 
constitute  a  subject  matter  or  afford  a  proper  basis  for  a  general 
flat  rate,  nonapportionahle  liquidation  of  possible  damages  result- 
mg  from  failure  to  deliver  as  agreed,  and  certainly,  in  such  cases, 
the  actual  damages  can  readily  be  ascertained  by  purchase  as  re- 
quired in  the  event  of  a  contractor's  failure. 


DEATH  aRATirrnES,  AUCT. 

The  accounting  officers  of  the  Treasury  have  no  proper  roQcern  wim  respect 
to  the  policy  of  Congress  In  enncilng  a  Inw  authorizing  an  officer  or 
enlisted  man  of  the  Army  to  designate,  as  tbe  persoD  to  receive,  at  his 
death,  an  aiuouDt  equal  to  six  months'  paf ,  an;  friend,  creditor,  or  other 
person,  although  he  may  leave  a  widow,  while  the  law  applicable  to  the 
Navy  ButhorUea  such  payment  to  the  widow  alone,  if  there  be  one,  and, 
accordingly,  where  an  Army  officer  has  designated,  as  his  beneficiary  under 
■aid  law,  a  person  other  than  his  widow,  the  Oomptrolier  ot  tbe  Treasury 
Is  without  authority  to  order  payment  to  the  widow. 

ConptrolleT  Warwlok  to  the  depot  qnartcrmaster,  United  Statei  Amj,  WaiUac 

t«B,  D.  C,  Anrut  3,  191«: 

I  have  your  letter  of  July  24,  1916,  as  follows: 

•*  I  enclose  herewith  voucher  of  Mrs.  Winifred  Oakman,  widow  of 
Abe  R.  Oakman,  late  ordnance  sergeant,  U.  S.  A,,  who  died  Octo- 
ber 17,  1914,  from  a  wound,  not  result  of  his  own  misconduct, 
covering  six  months'  gratuity  pay.  Last  designation  card  of  record 
under  date  of  May  4,  1912,  which  is  also  forwarded  herewith, 
names  Miss  Janet  Woniger,  friend   (now  Mrs.  J.  Bersuder),  as 
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hia  beneficiary.  Subsequently  Sergt.  Oakman  married,  and  affidavit 
and  correspondence  herewith  show  that  he  secured  blank  designa- 
tion card  from  the  post  sergeant  major  and  in  September,  11^14, 
made  statement  that  he  had  changed  designation  of  beneficiary  to 
his  wife,  though  such  designation  card  was  never  received  by 
the  War  Department.  Though  the  designated  beneSciatr,  Mrs.  J. 
Bersuder,  has  stated  that  Sei^.  Oakman  had  told  her  wnat  dispo- 
sition he  wished  made  of  this  money,  she  refuses  to  state  what  such 
disposition  is,  and  inasmuch  as  the  widow  has  been  left  practically 
destitute,  while  the  designated  beneficiary  has  married  subsequent  to 
designation,  no  doubt  can  possibly  remain  that  the  widow  has  the 
only  moral  claim  to  this  six  months'  gratuity  pay. 

"  It  is  requested  that  this  office  be  informed  whether  the  apparent 
intent  of  Sergt.  Oakman  to  change  designation  of  beneficiary,  as 
shown  by  enclosed  affidavit  and  correspondence,  is  sufficient  to  war- 
rant the  payment  of  this  voucher  to  his  widow." 

The  act  of  May  11,  1908  (35  Stat,  108),  as  amended  by  the  act  of 
March  3,  1909  (35  SUt.,  735),  provides: 

"That  hereafter  immediately  upon  official  notification  -of  the 
death  from  wounds  or  disease  not  the  result  of  his  own  misconduct 
of  any  ofiicer  or  enlisted  man  on  the  active  list  of  the  Army^  the 
Paymaster  General  of  the  Army  shall  cause  to  be  paid  to  the  widow 
of  such  officer  or  enlisted  man,  or  to  any  other  person  previously 
designated  by  him,  an  amount  equal  to  six  months'  pay  at  the  rate 
received  by  such  officer  or  enlisted  man  at  the  date  of  his  death, 
less  seventy-five  dollars  in  the  case  of  an  officer  and  thirty-five  dollars 
in  the  case  of  an  enlisted  man.  From  the  amount  thus  reserved  the 
quartermaster's  department  shall  be  reimbursed  for  expenses  of  in- 
terment, and  the  residue,  if  any,  of  the  amount  reserved  shall  be 
paid  subsequently  to  the  designated  person.  The  Secretaij  of  War 
shall  establish  regulations  requiring  each  officer  and  enlisted  man 
to  designate  the  proper  person  to  whom  this  amount  shall  be  paid  in 
case  of  his  death,  and  said  amount  shall  be  paid  to  that  person  from 
fnnds  appropriated  for  the  pay  of  the  Army," 

The  last  sentence  of  this  law  indicates  that  it  was  the  intent  of 
Congress  that  a  formal  designation  be  made  in  all  cases  and  that 
payment  be  made  in  strict  accordance  with  said  designation.  And 
while  it  has  been  held  that  in  cases  where  no  proper  designation  was 
made  payment  might  be  made  to  the  widow  (18  Comp.  Dec.,  377; 
61  MS.  Comp.  Dec.  133,  Apr.  10,  1912;  65  id.,  1521,  June  21,  IMS), 
it  also  has  been  held  that  if  the  soldier  does  designate  some  person 
other  than  the  widow  payment  must  be  made  in  accordance  with 
said  designation,  even  though  there  be  a  widow  (20  Comp.  Dec., 
146;  21  id.,  856;  63  MS.  Comp.  Dec,  a46;  Oct.  24,  1912;  68  id., 
1378i,Mar.  6,  1914). 

This  law  authorizes  an  officer  or  an  enlisted  man  to  designate  a 
friend,  a  creditor,  or  any  person,  and  thus  exclude  the  widow  and 
children.    Why  the  Government  should  provide  from  public  funds 
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a  sum  of  mooey  to  be  dispoBed  of  as  the  officer  or  man  may  decide, 
while  the  Navy  law  requires  a  similar  gratuity  to  go  to  the  widow, 
if  there  be  one,  is  a  question  of  the  policy  of  Congress  in  enacting  the 
laws,  and  the  Comptroller  can  not  order  payment  to  the  widow 
when  she  is  not  designated. 

In  the  present  case  it  appears  that  on  December  2,  1908,  this  sol- 
dier formally  designated  Miss  Janet  Woniger  as  the  person  to  whom 
the  gratuity  pay  in  question  should  be  paid,  and  that  on  each  re- 
enlistment  thereafter,  to  wit,  April  19,  1909,  and  May  4,  1912,  he 
again  designated  her  as  the  beneficiary. 

Paragraph  1865,  Army  Begulations,  1918,  contains  the  following 
provisions : 

"  Should  an  officer  or  enlisted  man  desire  to  change  a  beneficiary 
previously  designated  by  him  and  to  make  a  new  designation,  he  may 
do  this  by  filling  up  and  forwarding  to  the  Adjutant  Gieneral  of  the 
Army  another  blank  of  the  prescribed  form,  properly  signed,  wit- 
nessed, and  attested. 

"  Designations  duly  made  and  filed  will  continue  to  be  valid  and 
sufficient  unless  revoked  as  herein  provided,  as  long  as  the  officers  or 
enlisted  men  making  the  designations  conunue  upon  the  active  list 
of  the  Army." 

The  only  evidence  now  presented  tending  to  show  that  this  sol- 
dier changed  or  revoked  the  designation  made  May  4,  1912,  consists 
of  a  statement  made  by  Mrs.  Oakman  in  a  letter  to  the  Quarter- 
master Genera],  dated  December  8,  1914,  and  an  affidavit  made  by 
Q.  M.  Sergt  Bertrand  W.  Steventon,  Quartermaster  Corps,  dated 
December  22,  1914. 

Mrs.  Oakman's  statement  is  as  follows: 

**A  short  time  after  our  arrival  in  this  post  my  husband  told  me 
and  others  that  he  had  changed  the  name  of  his  beneficiair  to  that  of 
myself  and  had  sent  the  notification  to  Washington.  The  sergeant 
major  stationed  here  at  the  time  gave  my  husband  the  blank  form 
to  fill  out  and  I  am  positive  he  mailed  it.  I  can  bring  sworn  wit- 
nesses to  prove  that,  even  if  the  letter  was  l(«t  in  the  mail,  the  in- 
tent was  there  and  the  deed  actually  performed,  for  my  husband 
told  several  members  of  the  post  that  ne  had  made  the  change  in 
my  favor." 

Sergt.  Steventon's  affidavit  is  as  follows : 

"That  sometime  about  the  month  of  September,  1914,  the  late 
Ord.  Sergt.  Abe  R.  Oakman  remarked  to  me  that  he  had  changed 
his  taneficiary's  name  to  that  of  his  wife,  Mrs.  Winnifred  Oakman.** 

This  evidence  can  not  be  accepted  as  sufficient  to  justify  payment 
to  the  widow. 
The  question  submitted  is  answered  in  the  oegativcb 
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COKPEKUTION  01  VICE  COmSTTLB. 

A  vtce  consul  actually  in  charge  of  a  consulate  during  the  absence  of  tbe 
prtuctpal  consular  officer  on  a  tour  of  Inspection  is  entitled  to  Increased 
pay  therefor,  although  the  principal  conaular  officer  was  not  beyond  the 
limits  of  the  consular  district  during  such  tour. 

Seelilon  by  Comptroller  Warwick,  Aagnst  4,  1816: 

The  Auditor  for  the  State  and  Other  Departments  reports  his  de- 
cision of  July  29, 1916,  for  approval,  disapproval,  or  modification,  as 
follows : 

"  The  account  of  Miller  Joblin,  vice  oonaul  at  Saigon,  French  Indo- 
China,  for  salary  from  January  16, 1916,  to  March  18, 1916,  is  before 
this  office  for  settlement,  and  has  been  duly  approved  by  the  Depart- 
ment of  State  for  the  amount  claimed,  namely,  $166.67,  being  50  per 
cent  of  the  salary  of  the  consulate. 

"  Pursuant  to  inHtructiona  of  the  Secretary  of  State,  dated  April 
14, 1915  (copy  inclosed),  the  consul  at  Saigon  placed  the  vice  consul 
in  charge  of  the  consulate  and  traveled  over  the  consular  district. 
The  consul  was  absent  from  his  post  but  waa  within  the  consular  dis- 
trict from  January  16  to  March  13,  1916,  and  the  (juestion  arises 
whether  the  vice  consul  is  entitled  to  salary  as  claimed  for  that 
period. 

"  The  vice  consul  was  in  charge  of  the  consulate  by  virtue  of  com- 
petent authority.  He  transacted  the  business  of  the  consulate.  He 
has  neither  claimed  nor  received  any  compensation  in  a  subordinate 
capacity  for  the  period  named.  His  salary  is  payable,  if  at  all,  from 
a  separate  appropriation  than  that  from  which  the  consul's  salary  is 
payable,  and  this  office  holds  that  this  salary  should  be  paid.  (See 
sec.  1742,  R.S.  U.S.)" 

Section  8  of  the  act  of  February  5,  1915  (38  Stat.,  806),  provides 
that  while  a  vice  consul  is  in  charge  of  a  consulate — 
'*  during  the  absence  of  the  principal  officer  at  the  post  to  which  he 
shall  have  been  appointed  or  assigned,  he  shall  be  entitled  to  re- 
ceive,  in  addition  to  his  regular  salary  or  compensation  as  subordi- 
nate consular  officer  or  employee,  compensation  equal  to  the  differ- 
ence between  such  salary  or  compensation  and  50  per  cent  of  the 
salary  provided  by  law  for  the  principal  consular  officer  at  such 
post** 

In  7S  MS.  Comp.  Dec.,  682,  November  18, 1915,  it  was  held  that : 

*****  A  vice  consul  is  not  entitled  to  additional  compensa- 
tion for  vice  consular  service  unless  he  is  in  charge  of  ihe  consulate. 
The  term  *  in  charge '  implies  something  more  than  a  mere  tempo- 
rary absence  of  the  principal  officer.  When  he  is  not  in  charge  of  the 
consulate  the  vice  consul  acts  for  and  as  a  subordinate  of  the  princi- 
pal officer  even  when  the  latter  is  temporarily  absent  from  the  con- 
sulate. When  in  charge  during  the  consul's  absence  he  is  a  substi- 
tute for  and  not  a  subordinate  of  the  principal  ofUcer  and  acts  for 
himself;  assuming  full  power  and  responsibility  to  the  same  extent 
aa  his  prinripal  would  if  present." 


r..,z.d.vCoot^lc 


78  DBcmoHS  iyt  thb  oomptbollbb. 

This  law  was  inteoded  to  cover  the  whole  subject  of  additional 
compensation  to  vice  consuls  in  charge  of  consulates  and  the  term 
"  absence  of  the  principal  officer  "  ^all  be  construed  as  covering  all 
cases  where  there  is  no  principal  officer  for  the  post  and  the  vice 
consul  is  in  charge.    (22  Comp.  Dec.,  143;  id.,  232.) 

In  the  case  presented  I  am  of  the  opinion  that  the  vice  consul  was 
in  charge  of  the  consulate  as  a  substitute  for  the  principal  officer 
during  the  consul's  temporary  absence  from  his  post,  within  the 
meaning  of  the  foregoing  act,  and  the  auditor's  decision  is  approved. 


Tvznon  nr  pxtblic  bchoois  ov  the  district  of  coLTrmu. 

While  the  question  as  to  what  pupils  may  be  adraftted  to  the  public  schools  of 
the  District  of  Columbia  without  tuition  charge  Is  primtirUy  for  determlna- 
tloo  by  adm  mist  rat  Ive  authority  and  not  by  the  accounting  olflcers,  yet. 
In  view  of  the  provisions  of  the  act  of  March  3,  191S,  relative  to  tuition 
charges  In  the  schools  of  the  District,  the  Comptroller  of  the  Treasury  may 
not  lawfully  direct  refundment  of  fees  paid  by  nonresidents  of  the  District 
of  Columbia  not  employed  therein.  Including  othcers  and  enlisted  men  of 
the  Army  stationed  at  Fort  Hyer,  Va.,  for  tuition  of  their  children  In  said 
schools. 

OomptioUer  Warwick  to  the  preitdent  of  the  Board  of  Commliiionets  «f  the 

Dlitrlot  of  Columbia,  AQK"t  4,  191S: 

I  have  your  letter  of  July  25, 1916,  requesting  my  opinion  whether 
refund  is  authorized  of  school  tuition  charges  for  the  period  from 
March  1  to  June  21,  1916,  paid  by  a  resident  of  Rosemont,  Va.,  od 
account  of  his  son,  the  claim  for  refund  being  made  in  view  of  the 
provisions  of  the  act  of  March  3,  1915  (38  Stat.,  910),  that— 

*'  Hereafter  all  pupils  whose  parents  are  employed  officially  or 
otherwise  in  the  District  of  Columbia  shall  be  admitted  and  taught 
free  of  charge  in  the  schools  of  said  District." 

The  refund  is  proposed  to  be  made  under  the  appropriation  pro- 
vided by  the  act  of  March  3,  1W6  (38  Stat.,  923),  for  "Refund  of 
erroneous  collections^*     •     *     school  tuition  charges     •     •     "." 

The  question  is  whether  the  claimant  comes  within  the  class  re- 
ferred to  as  "employed  *  •  *  otherwise"  in  the  enactment  38 
Stat.,  810,  mpra. 

Prior  to  this  enactment,  the  act  of  June  26,  1912  (37  Stat.,  161), 
provided  that  pupils  should  not  be  taught  free  in  the  District  schools 
who  do  not  reside  in  the  District,  or  who  do  not  own  property  and 
pay  District  taxes  therein,  or  whose  parents  do  not  resitje  or  are  not 
engaged  in  public  duties  therein,  or  do  not  pay  District  taxes. 

The  claimant  states  that,  until  March  1  last,  he  was  employed  by 
a  railway  company  with  duties  confined  to  Virginia,  but  on  that 
date  he  was  made  superintendent  of  motive  power,  which  includes 


DBCISIOKS  or   THE  OOMPTBOLL^  79 

the  territory  as  far  as  Washington  Terminal  Station;  that  he  had 
charge  of  all  rolling  stock  owned  by  the  company  and  operated  be- 
tween Richmond  and  Washington,  and  that,  while  his  office  is  in 
Kichmond,  his  jurisdiiition  and  business  extend  from  the  one  city  to 
the  other,  inclusive. 

The  act,  supra  (38  Stat.,  910),  relates  to  those  employed  in  the 
District  of  Columbia.  It  fixes  that  as  the  definite  place  at  which 
the  parent  must  be  employed  to  cbtain  free  tuition  for  the  pupil. 

A  railroad  necessarily  operates  between  several  places,  and,  as  a 
general  proposition,  that  can  not  give  those  directing  its  affairs  a 
place  of  employment  other  than  at  the  place  fixed  for  the  performance 
of  their  duties.  The  territorial  scope  of  authority  one  nuy  have  is 
too  remote  an  employment  at  any  particular  place  and  constitutes 
at  best  but  a  theoretical  employment  over  the  extent  of  such  territory. 

The  claimant's  office  has  been  located  at  Richmond,  Va.,  presum- 
ably by  the  company  employing  him,  as  the  place  from  which  he  is 
to  conduct  its  business;  and,  so  far  as  concerns  the  enactmeqt,  eupra, 
that  must  be  accepted  as  the  place  where  he  is  employed  in  the  ab- 
sence of  any  showing  that  he  is,  in  fact,  employed  elsewhere. 

The  claimant  is  not  employed  in  the  District  of  Columbia  within 
the  meaning  of  the  enactment,  supra,  and  the  refund  is  not  author- 
ized. 

You  ask,  also,  the  question  whether  refund  'is  authorized  to  officers 
and  enlisted  men  of  the  Army  stationed  at  Fort  Myer,  Va.,  who  have 
business  "  now  and  then  with  the  War  Department,"  and  who  have 
children  attending  the  District  schools. 

You  state  that  the  specific  case  mentioned  in  your  submission  was 
referred  to  the  corporation  counsel,  who  gave  an  opinion  as  follows: 

"  The  question  is  not  without  difficulty.  Under  a  strict  construc- 
tion of  the  law  children,  both  of  officers  and  privates,  will  be  ex- 
cluded unless  their  military  duties  were  performed  in  full,  or  in  part, 
ill  the  District  of  Columbia.  In  view  of  the  fact,  however,  that 
Fort  Myer  is  a  military  reservation  of  the  United  States  Govern- 
ment, contiguous  to  the  District  of  Columbia,  and  that  the  United 
States  Government  contributes  to  the  support  and  maintenance  of  the 
public  school  ^stem  here,  I  am  of  the  opinion  that  the  children  of 
officers  and  privates  stationed  at  Fort  Myer  should  be  admitted  to 
the  schools  without  tuition  charges.  I  thiak,  under  this  view,  that 
the  stepson  of  the  captain  mentioned  should  also  be  allowed  this 
privilege,  and  recommend  that  the  superintendent  of  schools  be  so 
advised." 

The  question  of  who  may  be  admitted  to  the  schools  without  tui- 
tion charge  is,  of  course,  primarily  for  administrative  determina- 
tion. 

The  jurisdiction  of  this  office  arises  where  payments  are  involved 
in  proposed  refundments  under  the  appropriation  provided,  and, 
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without  undertaking  to  decitle  all  euch  cases  without  their  specific 
BubmissioD,  the  following  general  views  are  expressed. 

The  enactment  of  March  3,  1915,  supra,  requires  of  those  who  are 
nonresident  that  they  shall  be  employed  in  some  capacity  in  the  Dis- 
trict to  warrant  free  school  tuition  to  their  children.  It  applies  to 
all  classes,  and  the  soldier  stationed  at  Fort  Myer  must  show  em- 
ployment, in  fact,  in  the  District.  Official  business  between  that 
place  and  the  War  Department  is  merely  incidental  to  or  a  part  of 
the  routine  of  being  stationed  at  Fort  Myer  and  does  not  create  the 
status  of  being  officially  employed  in  the  District.  The  official  em- 
ployment is  at  Fort  Myer  within  the  meaning  of  the  statute,  and 
under  such  conditions  refundment  is  not  authorized. 


BTTBIAl  BXPXHSIS,  HATT. 

The  Qoverntoent  Ui  not  relieved  of  Ito  obligation  to  bnrf  an  enlisted  man  of 
tbe  Navy  solely  because  he  was  on  leave  of  absence  at  the  time  of  bis 
deatiL 

DeelfloiL  br  Conptroller  Warwick,  An^it  S,  IVIS: 

William  H.  Wallace  applied  July  28,  1916,  for  revision  of  the 
action  of  the  Auditor  of  the  Xavy  Department  in  disallowing,  per 
settlement  No.  188830,  July  14,  1916,  his  claim  for  reimbursement 
of  expenses  incurred  hy  him  on  account  of  the  funeral  expenses  of 
his  son,  George  F.  Wallace,  late  ordinary  seaman,  United  States 
Kavy, 

The  facts  of  the  case  are  set  out  in  letter  of  the  Navy  Department, 
dated  May  31, 1918,  as  follows: 

**  1,  George  Frederick  Wallace,  ordinary  seaman,  died  at  Bay 
Shore,  Long  Island,  N.  Y^  March  12,  1916,  while  on  leave  from  the 
Naval  Training  Station,  Newport,  R.  I. 

"  2.  The  family  of  the  deceased  apparently  notified  the  naval 
authorities  of  the  death,  which  notification  was  perhaps  by  them  con- 
sidered the  eouivalent  of  a  request  for  funeral.  However,  as  the 
death  occurred  while  the  man  was  on  leave  with  his  family,  no  such 
interpretation  was  given  tbe  messages  received  at  the  naval  station. 

"  8.  The  family  therefore  assumed  charge  of  the  funeral  arrange- 
ments, and  incurred  expenses  therefor  amounting  to  $200.20,  as  per 
inclosed  bill  of  Charles  S.  Daily,  undertaker,  Ishp,  N.  Y. 

"  4.  The  department  recommends  that  $50  be  aUowed  Mr.  William 
H.  Wallace  (father),  88  Bergen  Street,  Brooklyn,  N.  Y.,  as  a  charge 
against  contingent,  M.  &  S.  1916.     (Art  4551,  R.) 

"5.  The  commandants  of  the  naval  training  station,  Newport, 
B,  I.,  and  of  the  navy  yard,  New  York,  N.  Y.,  have  both  certified  that 
DO  offer  was  made  by  them  to  conduct  the  funeral  services,  so  that 
this  claim  is  not  one  arising  after  a  refusal  of  an  offer  on  the  part 
of  the  Government  to  defray  the  expenses  in  the  usual  manner.** 
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Article  1551,  Navy  Begulations,  1913,  as  amended,  referred  to 
Id  above  letter,  provides : 

"4551.  (1)  Immediately  upon  official  notification  of  the  death, 
from  wounds  or  disease  not  the  result  of  his  own  misconduct,  of 
an;  officer  or  enlisted  man  on  the  active  list  of  the  Navy  and  Marine 
Corps,  the  Paymaster  General  of  the  Navy  shall  cause  to  be  paid 
to  me  widow,  and,  if  no  widow,  to  the  children,  and,  if  there  be 
no  children,  to  any  other  dependent  relative  of  such  officer  or  en- 
listed man  previously  designated  by  him,  an  amount  eaual  to  six 
months'  pay  at  the  rate  received  by  such  officer  or  enlisted  man 
at  the  date  of  his  death,  less  seventy-Eve  dollars  in  the  case  of  an 
officer  and  thirty-five  dollars  in  the  case  of  an  enlisted  man,  to 
defray  expenses  of  interment,  and  the  residue,  if  any,  of  the  amount 
reserved  shall  be  paid  subsequently  to  the  designated  person."  (Act 
of  Aug.  22,  1912,  37  Stat.,  329.) 

•  •«*•** 

"(4)  The  necessary  and  proper  funeral  expenses  of  enlisted  men 
of  the  Navy  and  Marine  Corps  at  naval  stations  within  the  United 
States  will  be  provided  for  by  annual  contracts,  and  elsewhere 
within  the  United  States  will  be  allowed  when  approved  by  the 
Bureau  of  Medicine  and  Surgery^  or  by  such  officers  as  may  be  des> 
ignated  by  the  commandant.  Marine  Corps,  respectively." 

George  F.  Wallace  left  no  widow  or  children  and  did  not  make 
any  previous  designation  of  a  dependent  relative  as  his  beneficiary, 
and  cfHisequently  no  payment  can  be  made  of  the  gratuity  provided 
for  in  the  act  of  August  22,  1912.  He  died  in  the  service,  while 
on  leave  or  furlough,  from  accidental  gas  poisoning,  and  his  death 
was  not  the  result  of  his  own  misconduct.  He  was  still  in  active 
service  although  on  leave  away  from  the  station. 

The  Secretary  of  the  Kavy  states  that  the  family  of  the  deceased 
apparently  notified  the  naval  authorities  of  the  death,  but  that  on 
account  of  the  death  occurring  while  the  man  was  on  leave  it  was 
not  understood  that  the  notification  was  a  request  for  a  funeral. 
The  fact  that  the  man  died  while  on  leave  did  not  relieve  the  Navy 
Department  from  its  obligation  to  bury  him  if  requested  to  do  so. 
If  being  on  leave  would  relieve  the  Navy  Department  from  the 
obligation  to  bury  a  man  dying  while  on  leave,  and  he  were  to 
die  in  a  place  where  he  had  no  relatives  or  6iends,  it  would  throw 
the  responfflbility  for  his  burial  upon  the  State,  county,  or  other 
municipal  authority. 

Paragraph  4  of  the  above  regulation  provides  that  the  necessary 
and  proper  funeral  expenses  of  enlisted  men  of  the  Navy  at  a  place 
other  than  naval  stations  will  be  allowed  when  approved  by  the 
Bureau  of  Medicine  and  Surgery.  In  this  particular  case  the 
funeral  was  held  at  a  place  other  than  a  naval  station,  and  the 
Secretary  of  the  Navy  has  recommended  an  allowance  of  $50  on 
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account  of  the  expenses  incurred  b;  his  family  for  the  funeral.  The 
sum  of  $50  will  now  be  allowed.  The  action  of  the  auditor  is  re- 
versed and  a  certificate  of  difference  will  issue. 


70SSION-8EKTICE  lAT,  AlKT. 

Offlcers  and  enlisted  men  of  the  Armr  regularly  stationed  In  the  Canal  Zone 
are  not  entitled  to  foreign-serTlce  pay  for  duty  occasionally  performed  by 
fbem  in  the  Republic  of  Panama  when  such  duty,  such  as  manenver  opera- 
tions, reconnoiasance,  etc.,  ts  merely  incidental  to  their  regular  duty  in  the 
Canal  Zone.    (22  Comp.  Dec.,  701,  distinguished.) 

ConptroDer  Warwick  to  the  SeeietaiT  of  War,  Anguit  7,  1918: 

Bj  your  indorsement  of  the  27th  ultimo,  decision  is  requested  as 
to  whether  or  not  foreign-service  pay  is  authorized  in  cases  stated 
as  follows: 

"(1)  Company  L,  29th  Infantry.  This  company  is  quartered  at 
Quar^  Heights  in  the  Canal  Zone,  for  the  purpose  of  enabling  them 
to  perform  the  functions  of  provost  guard  in  the  Republic  of  Pan- 
ama. 

"(2)  Officers  and  enlisted  men  ordered  to  duty  in  the  Republic  of 
Panama  by  the  commanding  general,  U.  S.  troops,  Panama  Canal 
Zone,  for  one  or  all  of  the  following  purposes: 

"  Reconnoissance,  map  making,  familiarizing  themselves  with  (he 
country,  training  in  jungle  warfare,  for  maintaining  or  cutting 
trails. 

"(3)  Officers  and  men  ordered  into  the  Republic  of  Panama  by  the 
commanding  general,  IT.  S.  troops,  Canal  Zone,  for  maneuver  pur- 
poses." 

The  act  of  June  20, 1902  (82  Stat,  512),  provides: 

"  That  hereafter  the  pay  proper  of  all  commissioned  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States  comprising  the 
Union  and  the  Territories  of  the  United  States  contiguous  thereto 
shall  be  increased  ten  per  centum  for  officers  and  twenty  per  centum 
for  enlisted  men  over  and  above  the  rates  of  pay  proper  as  fixed 
by  law  for  time  of  peace,  and  the  time  of  such  service  shall  be 
counted  from  the  date  of  departure  from  said  Stat«s  to  the  dat«  of 
return  thereto." 
"    The  act  of  August  24, 1912  (37  Stat.,  576) ,  provides : 

"  That  hereafter  the  laws  allowing  increase  of  pay  to  officers  and 
enlisted  men  for  foreign  service  shall  not  apply  to  service  in  tJie 
Canal  Zone,    *  .  •    *.''^ 

Since  the  enactment  of  this  latter  provision  service  in  the  Canal 
Zone  most  be  regarded,  in  so  far  as  foreign-service  pay  is  concerned, 
as  no  different  from  service  in  the  United  States  proper. 

The  question  for  determination  is  whether  troops  regularly  sta- 
titmed  in  the  Canal  Zone  can  be  regarded  as  on  foreign  service  when 
their  duties  take  them  across  the  line  into  tiie  Republic  of  Panama. 
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In  the  deciaon  of  thiB  office  of  Kovember  20, 191S  (20  Comp.  Dec, 
333,  336),  it  was  said,  in  effect,  that  additional  compensation  for 
foreign  service  is  provided  not  because  of  any  assumed  difference  in 
the  character  of  the  service  to  be  performed,  but  because  the  foreign 
service  entails  the  meeting  of  different  living  conditions.  It  has  been 
held  also  that  foreign-service  pay  is  not  payable  for  duty  in  a  foreign 
country  where  such  duty  is  of  a  temporary  character  and  incident 
to  another  assignment  (78  MS.  Comp.  Dec.,  87,  April  7, 1915). 

It  is  understood  from  your  submisaion  that  in  each  of  the  cases 
here  presented  the  troops  are  regularly  stationed  in  the  Canal  Zone, 
and,  for  the  most  part,  reside  or  are  quartered  there.  Such  being 
the  case,  the  reason  for  the  foreign-service  pay,  as  set  forth  in  the 
decision  of  November  20, 1913,  supra,  does  not  exist.  It  also  appears 
that  such  duty  as  may  be  required  to  be  performed  by  these  troops 
in  the  Bepoblic  of  Panama  is  merely  an  incident  to  their  assignment 
in  the  Canal  Zone.  In  this  latter  respect  these  cases  differ  from  the 
cases  considered  in  my  decision  of  June  26,  1916  (22  Comp.  Dec, 
701),  in  which  the  real  assignment  and  place  of  performance  of  duty 
was  in  Mexico,  although  the  troops  were  nominally  stationed  in  the 
United  States. 

From  all  the  facte  presented,  I  am  of  opinion  that  in  none  of  the 
cases  submitted  is  the  service  in  the  Bepublic  of  Panama  service  for 
which  foreign-service  pay  is  provided  by  law. 

The  question  submitted  is  answered  in  the  negative. 


TaAHROKTATIOir  07  HEATT  ABTICLES. 

The  service  rendered  bj  a  common  carrier  In  lightering  or  floating  heavy  pieces 
of  frelEht  withont  loading  or  untoodlng  the  same  Ib  no  greater  than  that 
Involved  In  moving  the  same  aggregate  weight  In  small  pieces,  and,  accord- 
ingly, In  snch  a  case  the  rate  provided  for  service  Involving  heavy  lifts  Is 
not  applicable. 
Deelsion  l>y  CiHiiptroIler  Warwick,  August  7,  191S; 

The  Southern  Pacific  Co.  applied  July  27,  1916,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing, 
by  settlement  Ho.  26081,  May  26,  1916,  $1,095.51  on  its  claim  for 
$4,919.71  for  the  transportation,  per  bill  of  lading  No.  4,  December  2, 
191S,  of  730,340  pounds  of  armor  plate  from  South  Bethlehem,  Pa., 
to  Mare  Island,  Cal.,  en  route  to  Manila,  P.  I. 

The  said  freight  was  originally  consigned  to  SanTrancisco,  Cal., 
and  the  receiving  ofRcer  states : 

"  •    *    "    in  view  of  the  fact  that  it  was  impossible  to  take  de- 
livery at  San  Francisco  cars  were  transported  by  lighter  from  Oak- 
land Pier  to  point  nearest  Mare  Island,  where  such  service  could  be 
performed  to  Mare  Idand  via  SouliieTn  Pacific  Co.,  to  be  unloaded  . 
by  tihe  Government" 
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The  auditor  allowed  for  the  service  as  claimed  from  Soutii  Bethle- 
hem to  San  Francisco,  but  instead  of  the  claim  of  the  company  for 
the  service  from  Oakland  Wharf  to  Mare  Island  at  the  rate  of  $4  per 
ton  ($l,46l}.68)  he  allowed  a  rate  of  $1  per  ton,  $365.17^  disallowing 
the  difference  of  $1,095.51.  The  auditor  gives  as  the  reason  for  his 
action  a  quotation  from  a  letter  of  the  depot  quartermaster  at  Sau 
Francisco  to  the  general  freight  agent  of  the  Southern  Pacific  Co^ 
dated  January  17, 1916,  as  follows : 

"  2.  From  the  time  it  became  known  that  it  would  be  impossible 
to  handle  here  this  office  endeavored  to  obtain  from  you  quotati<m  in 
writing  of  rate  which  would  be  charged  for  the  transportation  of  the 
property  to  Mare  Island.  After  the  service  was  ordered  performed 
this  office  finally  received  communication — vour  file  G,  Dec.  20, 
1916 — naming  rate  of  $4  per  ton,  alleged  to  he  your  tariff  rate  for 
hauling  heavy  lifts  between  San  Francisco  and  Mare  Island. 

"  ft.  The  tariff  covering  transportation  between  the  points  in  ques- 
tion is  S.  P.  Co.  local  and  proportional  freight  tariff  No.  4-H  (I. 
C.  C.  No.  3694),  which  provides  rate  of  $1  per  ton  on  freight  n.  o.  s. 
with  increased  rates  for  heavy  lifts  up  to  $5  per  ton  on  pieces  weigh- 
ing 10,000  lbs.  each,  or  over.  The  rates  named  in  the  tariff  con- 
template that  the  freight  shall  be  loaded  and  unloaded  by  the  car- 
rier, and  it  is  therefore  evident  that  the  increased  rates  for  heavy  lifts 
are  predicated  on  the  fact  that  extra  service  and  equipment  is  re- 

auired  in  handling  such  pieces  at  the  terminals  and  at  South  Vallejo, 
le  point  at  which  transfer  is  made  to  steamer. 

"4.  As  your  office  was  advised  by  telephone  this  office  considei's 
that  the  tariff  referred  to  is  not  applicable  to  th'?  case  in  question 
and  considers  that  the  rate  quoted  is  unreasonable  and  prohibitive 
for  the  following  reasons : 

"(ff)  The  property  was  en  route  from  So.  Bethlehem,  Pa.,  and 
your  company  received  the  long  haul  from  Ogden,  Utah,  at  what 
was  no  doubt  a  reasonable  rate  of  compensation. 

"(6)  The  property  was  not  to  be  unloaded  at  Oakland  Pier,  but 
the  entire  train  of  nine  or  ten  cars  was  to  be  loaded  on  to  the  barge 
and  lightered  to  Mare  Island,  at  which  point  the  unloading  was  to 
be  performed  by  the  Government  navy  yard,  no  service  being  per- 
formed by  your  company  in  this  connection.  It  is  therefore  evident 
that  your  tariff  which  provides  for  unloading  by  the  carrier  can  have 
no  bearing  on  the  movement  in  question. 

"(c)  The  average  weight  loaded  on  each  of  the  cars  in  question 
was  approximately  40  tons,  which,  on  the  basis  of  rates  quoted  in 
your  letter,  would  allow  approximately  $160  per  car,  for  each  of 
the  cars  handled,  or  over  $1,400  for  the  service  rendered  in  furnish- 
ing barge  and  conveying  same  to  Mare  Island,  which  is  considered 
unreasonable  as  compared  with  rates  named  in  tariff  referred  to, 
which,  OS  stated,  contemplated  all  handling  being  performed  by  the 
carrier. 

"  5.  As  previously  stated  this  charge  is  considered  unreasonable 
and  accotint,  if  stated  on  such  basis,  can  not  therefore  be  paid  by  this 
office.  The  accomplished  bill  of  lading  is  enclosed  with  request  that 
same  be  stated  in  a  special  account,  which,  when  received,  will  be 
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transmitted  to  the  Quartermaster  General  for  settlement  by  the 
accounting  officers  of  the  Treasury  with  a  statement  of  the  facts  as 
outlined  aoove." 

The  company,  in  its  appLication  for  revision,  contends  as  follows: 

"  *  *  *  The  only  explanation  offered  by  the  Auditor  for  the 
War  Department  for  making  the  disallowance  referred  to  was  quota- 
tion in  his  statement  of  differences  from  a  letter  (dated  January  17, 
1916)  from  the  depot  quartermaster,  San  Francisco,  addressed  to 
Southern  Pacific  Co.  The  Auditor  for  the  War  Department  adds 
that: 

"'Settlement  is  made  in  accordance  with  the  recommendation  of 
the  Quartermaster  Department,  i.  e.,  on  ba^s  of  365-17  ton  at  $1  per 
ton.' 

"The  adjustment  of  charges  on  this  freight  recommended  .by.  the 
depot  quartermaster,  San  Francisco,  and  used  by  the  Auditor  for  the 
War  Department,  appears  to  l*  based  on  a  rate  of  ?1  per  ton,  named 
in  Southern  Pacific  Company's  Steamer  Line  tariff  No,  4-H  (I.C.C. 
No.  3694),  which  was  in  effect  at  the  time  this  transportation  took 

Slace,  naming  commodity  rates  between  San  Francisco,  etc.,  and 
[are  Island,  Cal.  But  this  rate  of  $1  per  ton,  according  to  the 
terms  of  the  tariff,  applied  to  '  Freight,  not  otherwise  specified,  in- 
cluding household  goods,  furniture,  organs,  and  pianos.'  Clearly, 
the  present  shipment  does  not  come  within  the  terms  of  the  above 
quoted  item,  because  immediately  following  said  provision,  in  the 
tariff,  is  an  item  naming  rate  of  $5  per  ton  on  'Freight,  heavy  and 
bulky,  viz,  •  •  •  pieces  or  packages  weighing  10,000  pounds  each 
and  over.'  Therefore,  if  the  depot  quartermaster  and  the  Auditor 
for  the  War  Department  desire  to  apply  tariff  4^H  to  this  move- 
mentj  they  should  apply  what  is  undoubtedly  the  correct  rate  named 
therem,  namely  $5  per  ton.  The  company,  however,  does  not  desire 
to  hold  the  Government  to  this  charge  of  $5  per  ton,  but  is  willing 
to  accept  rate  of  $4  per  ton,  as  will  be  hereinafter  shown. 

*'  The  facts  with  regard  to  this  matter  are  fully  and  clearly  set 
forth  in  letter  dated  July  17  1616  {G-21418),  from  G.  W.  Luce, 
frei^t  traffic  manager,  Soutnenr  Pacific  Co.,  addressed  to  Chos. 
H.  Bates,  the  company's  attorney,  from  which  we  quote  the  follow- 

'"«  = 

"  *  On  Nov.  24,  1915,  we  were  advised  that  this  company  had  been 
awarded  contract  for  movement  10  cars  armor  plate,  approximaiely 
730,340  ibs.,  from  So.  Bethlehem,  Pa.,  to  San  Francisco,  %  depot 
quartermaster,  en  route  to  Manila,  via  P.  &  R.,  D.,  L.  &  W.  Wabash, 
to  Chicago,  C.  &  N.  W.,  U.  P.,  S.  P. 

"'These  cars  left  So.  Bethlehem  Dec.  2,  1915,  and  we  were 
requested  by  depot  quartermaster  to  forward  as  expeditiously  as 
possible,  as  a  transport  was  waiting  to  take  to  Manila.  This  was 
done,  all  cars,  with  the  exception  of  one  (which  broke  down  en 
route),  arriving  at  Oakland,  Cal.,  Dec.  19,  where  they  were  held 
for  orders. 

"'Prior  to  arrival  depot  quartermaster  was  uncertain  whether  to 
take  ddivery  at  Oakland,  San  Francisco,  or  some  other  point,  be- 
cause he  desired  to  secure  the  services  of  a  contractor  to  unload 
the  plates  from  the  cars,  and  load  and  stow  them  in  the  transport. 


86  DBomion  of  thk  oomftboli^ 

"'The  condititms  were  considered  by  atevedom  as  too  eucting, 
smong  other  things  the  firm  being  required  to  give  bcmd  and  be 
responsible  for  damage,  if  any,  to  ship  on  her  voyage,  due  to  such 
stowage. 

"'  ^naliy  a  firm  bid  some  $8,000  and  would  take  delivery  of  cars 
at  Oakland.  This  price  was  deemed  ezoessive  by  the  depot  quarter- 
master, and  "Savj  Depart.,  Mare  Island,  and  was  asked  to  name  a 
price  tor  doing  the  work.  This  we  understand  was  abont  $5,000. 
so  it  was  deci<Md  to  lighter  the  cars  to  Mare  I^nd  a  few  days  prior 
to  arrival  of  cars,  and  while  the  negotiations  as  to  loading  and 
stowing  above  mentioned  were  in  progress,  we  were  asked  by  phone 
to  name  a  rate  for  transporting  the  armor  plate,  Oakland  to  Mare 
Island. 

" '  We  said  did  not  see  why  published  tariff  rates  should  not 
apply,  and  depot  <iuartermaBt«r's  office  stated  that  the  publi^ed 
rates  seemed  excessive.  We  then  said  would  take  the  matter  under 
further  consideration.  Finally,  on  or  about  Dec.  20,  we  in- 
formed the  depot  quartermaster  that  after  fully  considering  the  mat- 
ter, and  in  view  of  the  great  value  and  importance  of  the  freight, 
and  the  possible  risks  in  transit,  we  consider^  $4  per  ton  ior  lighter- 
ing the  cars  from  Oakland  to  Mare  Island  a  reasonable  rate;  also, 
that  this  was  $1  per  ton  less  than  the  published  rate  available  to  the 
public,  per  Southern  Pacific  steamer  tariff  4-H,  effective  Jan. 
1, 1916. 

"*1.  The  depot  quartermaster's  office  was  informed  in  the  begin- 
ning, when  tiie  subject  of  transportating  the  plate  to  Mare  Island 
was  mentioned,  that  the  rate  would  probably  be  the  regular  published 
tariff  rate. 

" '  2.  The  depot  quartermaster  was  all  the  time  trying  to  dispose 
of  the  armor  plate  via  private  contractors,  and  as  our  contract  for 
transportation  only  called  for  delivery  at  San  Francisco,  he  could  at 
any  time  have  taken  possession  of  same. 

"  *  3.  The  rate  was  not  named  '  after  the  movement  was  ordered.' 
We  certainly  informed  the  depot  quartermaster's  office  on  the  day,  or 
a  day  or  so  prior  to  the  movement,  and  the  writing  of  our  letter 
of  Dec.  20,  which  letter  was  c<mfirmation  of  a  conversation  with 
the  depot  quartermaster's  office  on  that  date,  in  which  talk  we  stated 
that  the  rate  for  lightering  the  cars  from  Oakland  to  Mare  Island 
would  be  $4  per  ton. 

*"4.  'So  attempt  was  intended  or  made  to  hold  up  the  Oovem- 
ment,  with  an  excessive  charge;  it  was  $1  per  ton  less  than  the  pub- 
lished tariff  rate,  and  is  a  concession  which  we  are  prohibUed  by  law 
from  doing  for  the  public. 

" '  S,  In  the  depot  quartermaster's  letter  of  Jan.  17,  1916,  he 
states  that  the  rates  named  in  our  tariff  4-H  contemplate  that  the 
freight  ^all  be  loaded  and  unloaded  by  the  carrier,  and  that  such 
rates  were  predicated  on  the  fact  that  extra  service  and  equipment 
is  required,  and  that  the  cars  were  to  be  lightered  to  Mare  Island — 
** '  at  which  point  the  unloading  was  to  be  performed  by  your 
company  (S.  F.  Co.)  in  this  connection,  and  that  your  tariff,  which 
provides  for  unloading  by  the  carrier,  can  have  no  bearing  <hi  the 
movement  in  question." 
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**'In  this  we  consider  the  depot  quartermaster  is  in  error. 

"'(")  Heavy  scale  lifts  may  require  special  equipment,  but  the 
danger  and  possible  loss  or  damage  to  boat  or  freight  also  has  an 
important  bearing. 

'  'At  Bremerton  recently,  four  8-inch  turret  guns,  reported  to  be 
valued,  at  $150,000,  were,  through  capsizing  of  a  oarge,  dropped  into 
the  bay.  If  our  barge,  throu^  collision  in  fog  or  other  mishap, 
bad  sunk  with  the  armor  plate,  would  $1  per  ton  have  compensated 
the  carrier! 

"'(d)  The  armor  plate  was  delivered  in  carloads,  and  it  is  the 
rule  of  all  carriers  that  consignees  shall  unload  carload  freight,  so 
we  do  not  consider  the  Government  suffered  any  hardship,  or  went 
to  any  expense  beyond  what  other  receivers  of  carload  freight  have 
to  bear  on  that  account.' 

"  We  attach  hereto  carbon  copy  of  letter  dated  December  20, 
1915,  addressed  to  the  depot  quartermaster,  San  Francisco,  by 
Southern  Pacific  Company^s  general  freight  agent,  which  letter 
reads  as  follows: 

" '  Re  your  file  20422  Dec.  9,  and  various  telephonic  conferences  re 
handling  of  10  cars  armor  plate,  Oakland  to  Mare  Island,  which  we 
have  stated  would  be  at  rate  of  $4  per  ton  of  2,000  pounds.  Navy 
to  take  same  from  on  cars  at  dock  Mare  Island. 

"'In  response  to  your  telephonic  request  of  this  p.  m.  to  at  once 
forward  to  Mare  Island  the  9  cars  which  arrived  Oakland  18 :  We 
will  arrange  to  send  the  barge  at  7  a.  m.  to-morrow,  the  20lh. 
Please  instruct  Mare  Island  to  handle  and  turn  the  barge  when 


" '  While  you  state  that  you  consider  the  rate  of  $4  per  tan  too  high, 
as  already  advised  you,  we  can  not  see  our  way  clear  to  perform  the 
service  at  less  than  this  rate,  which  is  $1  below  our  present  pub- 
lished tariff  rate,  but  which,  however^  we  intended  by  amendment  to 
adjust  to  correspond  with  the  $4— this  latter  being  the  present  tariff 
rate  of  the  Western  Pacific  and  Santa  Fe.*' 

"When  all  of  the  facts  in  this  case  are  ^ven  fair  consideration 
there  can  be  no  doubt  but  what  the  com^anrs  claim,  stated  on  basis 
of  $4  per  ton,  is  entirely  correct  as  originally  stated,  and  we  there- 
fore respectfully  ask  that  you  authorize  allowance  of  the  amount, 
$1,095.51,  heretofore  disallowed.'* 

It  appears  that  the  tariff  rate  of  $1  per  ton  was  the  regular  rate 
for  ordinary  transportation  between  San  Francisco  and  Mare  Island, 
and  that  the  $5  rate  was  provided  for  heavy  lifts.  As  this  shipment 
was  bandied  by  the  Oovemment,  there  appears  to  be  no  reason  for 
the  extra  charge  for  lifting  or  unloading.  The  service  rendered  by 
the  claimant  appears  to  be  no  more  than  would  be  required  in  moving 
the  weight  specified  had  the  same  been  in  small  pieces,  for  which  the 
$1  per  ton  rate  is  authorized.  The  extra  price  demanded  appears 
to  be  for  a  service  not  rendered. 

The  auditor's  action  appears  to  be  correct  in  accordance  with  the 
service  rendered,  and  is  affirmed. 
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Wbere  the  aivwlDtmeiit  of  an  employee  proTided  that  It  was  to  take  effect  from 
tbe  date  of  eotry  on  duty,  on  wblcb  date  tbe  employee  was  to  take  the  oath 
of  office,  and  the  employee  duly  entered  on  duty  bat  did  not  take  tbe  oath 
of  office  until  several  days  thereafter,  payment  of  compensation  from  tbe 
date  of  entry  on  duty  Is  authorlBed,  the  provision  as  to  taking  the  oatb  of 
<dlce  being  regarded,  nnder  Oie  circumstances,  as  directory  only. 

ComptroUer  WarwKik  to  tbe  Sesrgtair  of  the  Havy,  Aagnst  9,  1916: 

I  have  your  letter  of  August  3, 1916,  which  reads: 

"A  decision  is  respectfully  requested  as  to  tbe  dat«  from  which 
Mr.  Walter  G.  Mansfield  should  be  allowed  to  draw  pay  under  his 
appointment  as  marine  engine  and  boiler  draftsman  at  the  New 
York  NavT  Yard. 

"  Mr.  Mansfield's  appointment  of  May  22nd,  a  copy  of  which  is 
inclosed,  specified  that  the  same  was  to  take  effect  when  he  had  en- 
tered upon  duty  and  that  he  should  execute  the  required  oaUi  on 
that  date. 

"  Mr.  Mansfield  was  located  in  the  Canal  Zone  and  was  notified 
of  his  appointment  by  cable,  the  letter  of  appointment  being  re- 
tained at  the  New  York  Navy  Yard.  Not  being  familiar  with  the 
official  routine  required,  Mansfield  failed  to  report  to  the  industrial 
manager  upon  his  arrival  at  the  yard,  but  reported  to  the  draftsman 
in  charge  and  began  work  July  6.  The  fact  that  he  had  not  reported 
officially  and  taken  the  oath  of  office  was  not  discovered  until  the 
morning  of  July  8.  He  was  then  given  his  letter  of  appointment 
and  tooK  the  oatn  of  office.  Mr.  Mansfield  has  not  been  paid  for  the 
two  days'  work  performed  July  6  and  7,  prior  to  tlie  date  of  execut- 
ing the  oath  of  office." 

That  part  of  Mr.  Mansfield's  appointment  bearing  upon  the  ques- 
tion to  be  determined  reads  as  follows: 

"  •  *  *  with  pay  at  the  rat«  of  $4  per  diem  *  •  *  to  take 
effect  when  you  have  entered  upon  duty,  on  which  date  you  vnll 
execute  die  required  oath." 

Section  1757  of  the  Revised  Statutes  provides: 

*'  Whenever  any  person  *  *  *  is  elected  or  appointed  to  any 
office  of  honor  or  trust  under  the  Government  of  the  United  States 
"  *  *  he  shall,  before  entering  upon  the  duties  of  his  office,  take 
and  subscribe    •    •    •    the  following  oath :    •    •    • » 

If  Mr.  Mansfield's  appointment  had  contained  a  provision  render- 
ing the  taking  of  an  oath  a  condition  precedent  to  its  taking  effect, 
it  would  have  been  a  qualification  of  his  appointment  and  payment 
of  salary  would  not  be  atithori2ed  until  that  time  (8  Comp.  Dec., 
41) ;  but  that  was  not  the  case,  as  shown  from  the  copy  of  the  ap- 
pfnntment  made  by  the  Secretary  of  the  Navy,  which  makes  pay- 
ment of  compensation  subject  to  entering  upon  duty.  Therefore, 
that  part  of  the  appointment  pertaining  to  the  required  oatii  most 
be  conadered  as  directory  only.  ^ 
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As  this  employee  entered  upon  doty  Jaly  6,  1916,  and  has  amce 
taken  the  oath  prescribed,  he  should  be  paid  for  such  service  as  he 
bos  rendered.     (See  4  Comp.  Dec.,  496;  8  id.,  199,  202.) 


•mncAKin  vvn  tat,  hatt. 

EbllBted  BKB  of  the  Navy  serrlng  on  a  anbmarlne  Teaael  are  eatltled  to  tha 
additional  pay  provided  for  such  service,  atttiough  atich  vesBel  1b  merely 
In  commlaalon  In  ordinary. 

GDrnptroUet  Wanrlok  to  tlie  BeereUry  of  tlw  HaTy,  Anput  S,  19M: 

I  have  your  request  of  July  27,  1916,  for  decisioD  as  to  -whether 
enlisted  men  on  duty  on  submarines  placed  in  commission  in  ordinary 
and  merely  retained  on  board  for  the  upkeep  of  the  vessel  are  entitled 
to  additional  pay  of  $5  per  month. 

The  additional  pay  for  enlisted  men  serving  on  board  Bubmarine 
vessels  is  provided  for  in  Executive  order  of  June  1, 1901  (G.  O.  No. 
20),  and  is  the  same  as  article  4427,  paragraph  11,  Nirvy  Regulations, 
1913,  as  follows: 

"  All  en]ist«d  men  of  the  Navy  shall  receive  five  dollars  per  month 
in  addition  to  their  pay  while  serving  on  board  of  submarine  vessels 
of  the  Navy.    *    •    •." 

This  regulation  does  not  specify  any  particular  duty  to  be  per- 
formed by  men  serving  on  board  submarine  vessels  in  order  to  be 
entitled  to  $5  per  month  additional  pay.  A  man  serving  on  a  sub- 
marine which  is  not  in  fuli  commission,  but  is  placed  in  ordinary, 
comes  within  this  regulation.  The  duties  performed  by  him  are  im- 
material. 

I  have,  therefore,  to  advise  you  that  enlisted  men  serving  on  sub- 
marine vessels  placed  in  commission  in  ordinary  are  entitled  to  the 
additional  pay  provided  by  the  above  regulation. 


ASDmOHAL  COKPEHSATIOK,  OKQAHIZED  HIimA. 

An  otRcer  of  the  Organized  MUItla  wbo  la  also  a  clvtl  officer  'or  employee  of 
the  GovernniHit,  npon  being  mustered  into  the  military  service  of  the 
United  States  becomes  an  officer  of  the  Army  and,  aa  such,  subject  to  the 
cq)OTBtlon  of  the  act  of  May  10,  1916,  prohibiting  under  certain  conditions 
the  payment  of  more  than  one  salary  to  an  officer  or  an  employee  of  the 
QoTemnKnt 

CoMptroUer  Warwick  to  the  Seoretary  of  the  Interior,  Aagnit  >,  lOlS: 

I  have  your  letter  of  the  4th  instant,  requesting  decision  as  to 
whether  payment  is  authorized  of  compensation  to  Alvin  D.  Hath- 
away aa  a  derk  in  the  Grenerol  Land  Office  for  the  period  from 
June  28  to  July  20, 1916.  .-.  , 
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It  appears  that  Ur.  Hathaway  has  held  a  commissioii  as  captain 
in  the  National  Guard  of  the  District  of  Columbia  since  1907,  and 
that  he  was  actually  mustered  into  the  service  of  the  United  States 
June  28,  ldl6,  in  pursuance  of  the  President's  call  of  June  18,  1916. 
He  perfonned  no  sernce  as  clerk  during  the  period  from  Juno  28 
to  July  20,  1916,  but  contends  that  he  was  entitled  to  annual  leave 
with  pay  for  30  days  and  that  the  unused  portion  of  said  leave,  if 
granted,  will  cover  the  period  in  question. 

Section  1  of  the  act  of  June  3,  1916  (Public,  No.  85),  provides: 

"  That  the  Army  of  the  United  States  shall  consist  of  the  Regular 
Army,  •  •  •  the  National  Guard  whjle  in  the  service  of  the 
United  States,  and  such  other  land  forces  as  are  now  or  may  here- 
after be  authorized  by  law." 

As  Capt  Hathaway  was  mustered  into  the  service  of  the  United 
States  on  June  28,  1916,  he  was,  during  the  period  in  question,  an 
officer  of  the  Army  of  the  United  States  and  entitled  to  pay  as  such. 
Hia  pay  as  captain  in  the  Army  exceeds  $2,000  per  annum.  There- 
fore, paymenfto  him  of  compensation  as  clerk  in  the  General  Land 
Office,  in  addition  thereto,  is  prohibited  by  the  provisions  of  section 
6  of  the  act  of  May  10,  1916  (Public,  No.  73). 

It  has  been  held  that  the  provision  in  said  section  to  the  effect  that 
the  inhibition  against  payment  shall  not  apply  to  officers  or  enlisted 
men  of  the  Organized  Militia  apphes  only  to  pay  as  members  of  the 
Organized  Militia  (22  Comp.  Etec.,  661).  Therefore,  said  provision 
can  have  no  application  to  this  case  because  the  pay  received  by 
Capt.  Hathaway  is  not  pay  as  an  officer  of  the  Organized  Militia  of 
the  Dirtrict  of  Columbia,  but  pay  as  an  officer  of  the  Army  of  the 
United  States. 

Attention  is  also  invited  to  the  provisions  of  section  1222,  Bevised 
Statutes,  which  prohibit  any  officer  of  the  Army  on  the  active  list 
from  holding  any  civil  office. 

The  question  submitted  is  answered  in  the  negative. 


7ATKZXT  FOB  TELESBAM& 

A  disbursing  officer  of  the  Qovemment  Is  entitled  to  credit  for  payments  made 
to  telesrapb  compaates  tor  tcjegrama  sent  on  behalf  of  tbe  OovemmeDt, 
resardlesB  of  wtiether  or  not  the  telegrains  were  on  official  business,  since 
In  any  such  case  the  telegraph  companj  Is  entitled  to  psjmeot  for  services 
rendered  In  good  faith,  and  the  responsibility  for  tbe  payment  rests,  there- 
fore, not  on  the  company  or  the  dlshnrsluK  officer  but  upon  the  OovemmeDt 
official  responsible  (or  aendlDg  the  telesram. 

Deolsloa  liy  ComptroUer  Warwick,  Ai^nit  10,  181€: 
The  Attorney  General,  July  29, 1916,  requests  a  reconsideration  of 

a  decisicHi  of  June  22, 1916,  aud^aining  the  action  of  the  Auditor  for 

flu  State  and  Other  Deparbnents  in  settlement  No.  7179,  dated  April 
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ft,  1916,  accounts  of  J.  H.  Mackey,  disbursing  clerk,  Department  of 
Justice,  in  disallowing  an  item  of  62  cents,  representing  the  cost  of  a 
telegram  sent  by  Huston  Thompson,  Assistant  Attorney  Gieneral,  to 
reserve  hotel  accommodations  at  Seattle,  Wash.,  for  attorneys  of  the 
Government  who  were  to  go  there  to  examine  witnesses  and  make 
investigation  in  the  case  of  the  Moran  Brothers  Company  v.  United 
States^  No.  30498,  Court  of  Gaims. 

In  the  decision  referred  to  it  was  said : 

'*Tbe  telegram  in  question  does  not  relate  to  any  official  business 
upon  which  the  Assistant  Attorney  General  was  engaged,  nor  does  it 
come  within  the  items  of  expenditures  enumerated  in  Department 
Circular  No.  486,  dated  April  1, 1914.  It  must  therefore  be  considered 
as  a  personal  expense  and  not  chargeable  to  the  United  States.  (21 
Comp.  Dec.,  292.)" 

The  facts  as  now  reported  show  that  a  day  or  two  before  the  at- 
torneys for  the  Government  left  Washington,  D.  C,  for  Seattle, 
Wash.,  the  Assistant  Attorney  General  was  informed  that,  owing  to 
a  meeting  of  the  Shriners'  national  convention  being  held  at  Seattle 
at  that  time,  great  difficulty  would  be  experienced  in  securing  hotel 
accommodations  unless  reservations  were  made  in  advance.  As  there 
remained  no  time  to  communicate  by  letter,  the  Assistant  Attorney 
General  sent  the  telegram  in  question  from  the  Department  of  Jus- 
tice to  reserve  rooms  for  the  attorneys  upon  their  arrival  at  Seattle. 
The  telegram  was  included  by  the  telegraph  company  in  its  regular 
account  against  the  Department  of  Justice  and  paid  by  the  disburs- 
ing officer  as  a  departmental  telegram. 

Under  the  facts  aa  now  presented,  this  case  differs  from  one  where 
claim  is  made  in  an  expense  account  for  reimbursement  of  amount 
paid  for  a  telegram,  as  in  21  Comp.  Dec.,  292,  and  the  disbursing 
officer  is  entitled  to  credit  for  the  amount  paid  under  deci^ons  of 
August  2,  1915  (74  MS.  Comp.  Dec.,  452),  and  February  19,  1916 
(76  MS.  Comp.  Dec.,  744),  holding  that— 

"  When  an  officer  or  agent  of  the  United  States  offers  a  message 
marked  '  Official  business,'  or  its  equivalent,  '  Charge  Government 
rate,'  it  is  not  in  the  interest  of  the  Govenunent  to  have  a  telegraph 
operator  or  agent  decide  the  question  as  to  whether  the  marking 
is  true.  The  proper  course  to  oe  followed  in  all  such  cases  is  for 
the  Government  to  pay  the  telegraph  company  for  the  service  ren- 
dered and  then,  if  it  appears  that  the  telegram  did  not  relate  to 
official  business,  to  charge  the  cost  thereof  to  the  officer  or  employee 
responsible  for  sending  the  telegram." 

The  item  in  question  will  therefore  be  allowed  and  a  certificate 
of  differences  in  the  amount  of  62  cents  will  issue  accordingly. 

This  disposes  of  the  question  before  me  for  decision,  namely,  that 
of  allowing  credit  to  the  disbursing  officer  for  the  payment  made. 
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The  phase  of  the  matter  whether  the  telegram  is  one  on  official  bu^- 
ness  is  not  involved  in  the  disbursing  officer's  account,  and,  there- 
fore, no  opinion  is  expressed  thereon. 


BZIRA-Dim  PAT,  AUfT. 

Wbere  ui  enlleted  niaii  of  the  Army  was  placed  od  service  recogntted  bj  fltatnte 
as  extra  duty,  and  thereafter  orders  were  Issued  changliiK  the  deslgnadou  ol 
Bucb  service  to  special  duty,  but  continuing  tbe  soldier  Uiereon,  Ote  tSmage 
Id  such  designation  being  made  solely  because  no  funds  had  been  made 
available  b;  the  Qusrtermaater  General  for  tbe  payment  for  sndi  sarlce 
at  that  particular  poet,  the  enlisted  man  Is  entitled  to  axtra-dnty  pay  for 
the  entire  period  during  wblch  he  was  on  such  service, 

Deolilon  b7  Comptroller  Wanriek,  Avrnrt  10,  1V16: 

Frederick  Duby,  private,  Quartermaster  Corps,  United  States 
Army,  applied  August  2,  1916,  for  a  revision  of  the  action  of  tbe 
Auditor  for  the  War  Department  in  disallovring,  per  settlement  No. 
116879,  May  24,  1916,  his  claim  for  eztra-duty  pay  while  serving  as 
clerk  for  post  quartermaster  at  Wat«rvliet  Arsenal,  N.  Y.,  at  35  cents 
per  day  from  September  1, 1918,  to  September  12, 1914. 

The  military  records  ^ow  that  Pvt.  Duby  reenlisted  November  8, 
1912,  and  was  assigned  to  detachment  of  ordnance,  Watervliet  Ar- 
senal, N.  Y. 

Special  Order  No.  37,  dated  Watervliet  Arsenal,  N.  Y.,  November 
18, 1912,  is  as  follows: 

"2nd-class  Private  Frederick  Duby  is  hereby  detailed  on  extra 
duty  as  clerk  in  the  office  of  the  (Quartermaster  at  this  arsenaL 

«  By  order  of  Colonel  W.  W.  Gibson. 

"(Sgd.)  M.  L.  Brftt, 

'^Captain,  Ordnance  Department, 

"  U.  S.  A.,  AdjuUmi.^ 

Under  this  order  appellant  received  extra-duty  pay  at  36  cents  per 
day  from  November  8,  1912,  up  to  and  including  June  SO,  1913,  for 
the  days  he  was  actually  employed. 

Special  Order  No.  39,  dated  Wat«rvliet  Arsenal,  August  30,  1913, 
is  as  follows : 

"  There  having  been  no  funds  available  at  this  post  since  June  30, 
1918,  for  any  extra-duty  pay,  the  following-named  enlisted  men  are 
relieved  from  extra  duty  with  the  Quartermaster  Corps  to  take  effect 
July  1, 1918,  and  are  hereby  assigned  to  special  duty  with  that  corps: 
Sergeant  Edward  Stevens ;  Ist-class  Private  Frederick  Duby. 
"By  order  of  Colonel  W.  W.  Gibson. 

"(Sgd.)  G.  B.  GATiiWooo, 

"  Captain,  Ordnance  Department, 

"U.  S.  A.,  Adjutant." 
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In  accordance  with  this  order  appellant  was  not  paid  any  extra- 
duty  pay  after  June  30, 1918. 

On  October  1,  1914,  appellanB  filed  claim  with  the  auditor  for 
extra-duty  pay  from  July  1,  1913,  to  September  12,  1914,  and  was 
allowed  by  the  auditor  extra-duty  pay  from  July  1  to  August  31, 
ldl3,and  hisclaimfor  extra-duty  pay  after  August  31  was  disallowed 
for  the  reason  "  that  he  was  dettiled  on  special  duty  for  which  no 
extra-duty  pay  is  due." 

The  following  indorsements  appear  on  the  claim : 

tFOOttb  it 


"Watervliet  Arsenal,  N.  V.,  Nov.  6, 1914.    To  the  Adjutant  General, 

Eastern  Department,  Oovemors  Island,  New  York  City. 

"1.  Private  Dnby  was  employed  on  extra  duty  at  this  post  as  stated 
by  him,  and  was  paid  extra-duty  pay  at  35  e.  per  day  up  to  and  in- 
chidingjune  30,  1913. 

"  2,  The  quartermaster  at  post  under  date  of  July  8,  1913,  made 
application  to  the  chief,  Quartermaster  Corps,  for  L/A  for  the  pay- 
ment of  extra-duty  services  of  enlisted  men  and  was  informed  by 
2d  indorsement,  O.  C.  Q.  M.  C,  July  12,  1913,  that  there  were  no 
funds  available  for  this  purpose. 

"  3.  The  quartermaster  at  post  imder  date  of  April  4,  1914,  made 
estimate  for  services  of  enlisted  men  employed  on  extra  duW  in 
Quartermaster  Corps  at  this  post  during  fiscal  year  1915,  and  the 
estimate  was  returned  from  O.  C.  Q.  M.  C,  April  28,  1914,  disap- 
proved for  the  reason  that  no  funds  were  included  in  the  ^imate 
for  the  .fiscal  year  1915  for  this  purpose. 

*'  4.  This  enlisted  man  did  not  receive  extra-duty  pay  for  the  period 
from  July  1, 1913,  to  Sept  12, 1914,  for  the  reason  that  there  were  no 
funds  available,  as  stated  in  paragraphs  2  and  3  above. 

"(Sgd.)  W.  W.  Gebson, 

"Colonel,  Ord.  Dept.,  Comdg!" 

[Finii  iDdonemcnt. ) 

"H.  Q.  Eastern  Dept.,  Nov.  16,  1914.  To  C.  O.  Watervliet  Arse- 
nal, N.  Y.,  for  information  as  to  whether  Private  Duby  was  con- 
tinued under  '  extra '  or  '  special '  duty  at  the  arsenal  after  receipt 
of  the  information  referred  to  in  paragraphs  2  and  3  of  4th  indorse- 
ment hereon.    By  command  of  IVbijor  General  Wood. 

"(Sgd.)  Leon  S.  Eondiez, 

^^Adjutani  General,  Adjutani." 
{Sixth  iDdonemcDt] 

"  Watervliet  Arsenal,  N.  Y.,  Nov.  17, 1914. 

"  To  the  Adjutant  General,  Eastern  Department,  Governors  Island, 
New  York  City. 

"  1.  On  the  receipt  of  information  referred  to  in  par.  £  of  the  4th 
indorsement,  Private  Duby  was  relieved  from  extra  duty  and  placed 
on  special  du^  to  take  effect  July  let,  1913,  per  S.  O.  39,  Watervliet 
Arsenal,  N.  YL  August  SOth,  1913. 

"(Sgd.)  W.  W.  Gibson,  , 

"^Colonel,  Ord.  Dept.,  ComdJ^'^^lc 
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[Serentli  Indonemeiit.] 

"  O.  Q.  M.  E.  D.,  Dec.  7,  1914. 
"To  the  Quartermaster  General  of  the  Army. 
**  1.  Attention  is  invited  to  6th  indorsement  hereon. 
"  2.  It  is  recommended  that  Private  Dub;  be  allowed  extra-duty 
pay,  at  the  rate  of  35  cents  per  day,  for  the  period  from  July  1, 1913, 
to  August  30,  1913,  both  dates  ioclusLTe,  less  Sundays  and  holidays, 
and  that  steps  be  taken  to  furnish  the  necessary  funds. 

"(Sgd.)  J.  B.  Belunqeb, 

^Colonel^  Q.  M.  Corps,  Q.  M,^ 

(EHglitli  Indonem^tl 

"  Q.  M.  G.  O.,  December  14  J1914. 

"To  the  Auditor  for  the  War  Department,  for  adjudication  and 
settlement. 

"  No  funds  were  estimated  for  this  purpose  for  the  fiscal  year  1915. 
"  By  direction  of  the  Quartermaster  General : 

"(Sgd.)  T.  A.  Baldwin,  Jr., 

"Captain,  Quartermaster  Cm-pty 

From  paragraph  4  of  the  fourth  indorsement,  it  is  apparent  that 
this  man  was  continued  on  the  same  duty  after  the  designation  of 
his  detail  was  changed  from  extra  duty  to  special  duty,  and  that  the 
only  reason  he  was  not  paid  extra-duty  pay  was  because  there  were  no 
funds  available. 

The  sixth  indorsement  is  undoubtedly  predicated  upon  paragraph 
169,  Army  Regulations,  1913,  which  provides: 

"  Enlisted  men  detailed  to  pwform  specific  services  which  remove 
them  temporarily  from  the  ordinary  duty  roster  of  the  o^^nization 
to  which  they  belong  will  be  reported  on  extra  duty  ii  receiving 
increased  compensation  therefor,  otherwise  on  special  duty.** 

The  appropriation  "Incidental  expenses,  Quartermaster  Corps,' 
for  the  years  1914  and  1915  (37  Stat.,  713,  and  38  Stat.,  362),  con- 
tains the  following  provision  for  the  payment  of  extra-duty  pay: 

"  *  *  *  extra  pay  to  soldiers  employed  on  extra  duty  under 
the  direction  of  the  Quartermaster  Corps  *  *  *  amj  as  clerks 
for  post  quartermasters  at  military  posts    *    *    *." 

The  rate  of  extra-duty  pay  is  fixed  by  section  1287,  Revised 
Statutes,  as  amended  by  the  acts  of  July  5,  18S4  (23  Stat.,  110),  and 
March  8,  1885  (23  Stat.,  359),  as  35  cents  per  day  for  clerks  other 
than  those  at  department  headquarters. 

The  appropriati<m  "  Incidental  expenses,"  above  quoted  contains 
a  specific  appropriation  for  the  payment  of  extra-duty  pay  to  clerks 
for  post  quartermasters,  and  when  a  soldier  is  employed  as  a  clerk 
to  a  post  quartermaster  the  law  authorizes  him  to  be  paid  for  this 
dut^  at  the  rate  specified  in  section  1287,  Revised  Statutes,  as 
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amended  (22  Comp.  Dec.,  606  and  662),  The  fact  that  the  Quarter- 
nifister  General  does  not  set  aside  any  part  of  the  appropriation  for 
the  payment  of  a  particular  soldier  or  soldiers  who  are  performing 
the  duty  of  clerk  for  post  quartermasters  can  not  deprive  such  soldier 
or  soldier  of  their  right  to  extra-duty-pay  as  provided  by  law. 

The  fact  that  the  Special  Order  No.  39  of  August  30, 1913,  changed 
the  designation  of  this  duty  from  extra  duty  to  special  duty  can- 
not change  the  fact  that  appellant  performed  the  duty  as  clerk  for 
the  post  quartermaster  during  the  period  in  question,  as  specifically 
shown  hy  paragraph  4  in  the  fourth  indorsement  of  the  command- 
ing officer  of  the  post  where  he  was  employed.  The  only  reason 
given  for  the  issuance  of  this  order  is  that  no  funds  were  available. 
This  does  not  seem  to  me  to  be  a  valid  reason,  as  Congress  has 
specifically  appropriated  funds  for  the  payment  of  this  particular 
duty.  Where  the  law  specifically  provides  compensation  for  a  cer- 
tain duty,  performance  of  that  duty  under  proper  orders  carries 
with  it  the  right  to  receive  the  compensation,  and  if  this  right  is 
denied  by  the  administrative  officers  the  accounting  officers  are  re- 
quired to  see  that  the  proper  compensation  is  allowed. 

Appellant  will  now  be  allowed  extra-duty  pay  at  35  cents  per  day 
for  285  days  actually  employed  as  clerk  for  post  quartermaster  from 
September  1, 1913,  to  September  12, 1914. 

The  action  of  the  auditor  is  reversed,    •    *    *. 


LOITQEVITT  ?AT,  ARHT— ADKIHIBTBATOAS. 

Payment  of  longevltjr  pay  due  the  estate  of  a  deceased  Army  offlcer  may  law- 
foUy  be  made  only  to  iiia  widow  or  his  hetra,  and  not  to  the  heirs  of  bla 
widow. 

Payment  of  pay  or  allowances  will  not  be  made  to  the  administrator  of  the 
estate  of  a  deceased  officer  or  enlisted  man  of  tbe  Army  when  snch  admin- 
istrator Is  neither  an  heir  nor  a  creditor  of  the  decedent  nor  representitig 
such  heirs  or  creditors. 

Deeliloa  by  Comptroller  Wsrwlok,  AnKuit  11,  1816: 

Anne  Page  Anderson  applied  June  3,  1916,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
628374,  dated  May  18,  1916,  wherein  her  claim  for  pay  and  allow- 
ances, including  longevity  allowance,  as  administratrix  of  the  estate 
of  William  Duncan  Smith,  formerly  second  lieutenant,  first  lieu- 
tenant, and  captain  in  the  Second  Dragoons,  United  States  Army, 
was  disallowed,  because — 

"As  the  evidence  filed  in  the  case  fails  to  show  letters  of  adminis- 
tration to  have  been  taken  out  in  the  interest  of  any  heir  of  said 
officer,  no  allowance  can  be  made  to  claimant.**  .-.  , 
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The  military  records  show  that  WiUiun  Duncan  Smith  was  a 
cadet  at  the  United  States  Military  Academy  July  1,  1842,  to  July 
1,  1846,  when  he  was  graduated  and  appointed  brevet  second  lieu- 
tenant, Second  Dragoons,  promoted  to  second,  lieutenant  August  18, 
1847,  first  lieutenant  August  8,  1851,  captain  June  4,  1858,  and  was 
discharged  from  the  service  January  28,  1861,  upon  tender  of  resig- 
nation while  he  was  on  sick  leave  at  Milledgeville,  Ga.  By  letter 
from  the  War  Department,  dated  January  28,  1861,  sent  to  said 
address,  the  officer  was  informed  that  his  resignation  had  been  ac- 
c^ted  to  date  January  28, 1861.  The  records  further  show  that  said 
officer  was  appointed  March  15,  1861,  as  major,  First  Georgia  Begu- 
larB,  Confederate  States  Aimy,  and  it  appears  that  he  continued  in 
the  Confederate  service  until  October  4,  1862,  when  he  died. 

In  a  memorandum  statement  with  the  papers  of  the  case  the 
auditor  figures  out  that  there  is  due  the  officer's  estate  for  arrears 
of  pay  and  allowances,  including  longevity  allowance,  the  sum  of 
$990.71.  (See  sec  15,  act  of  July  5,  1838,  &  Stat.,  256,  and  the  act 
of  July  6,  1914,  38  Stat.,  454.) 

It  is  stated  by  appellant's  counsel  that  Williani  D.  Smith  v/as 
married  in  1860  to  Gieorgia  Page  King,  and  that  he  died  October 
4,  1862,  domiciled  at  the  time  in  the  State  of  Georgia.  There  were 
no  children  bom  of  this  marriage.  His  widow,  Georgia  Page 
Smith,  was  remarried  in  1873,  to  Joseph  J.  Wilder,  by  whom  she 
had  one  child,  a  daughter,  now  married,  Anne  Page  Anderson,  who 
ia  the  claimant.  The  officer's  former  widow  died  August  12,  1014. 
It  is  stated  that  both  the  officer  and  his  widow  died  intestate. 

The  officer  left  surviving  him  no  lineal  descendants.  Appellant  ' 
is  of  no  blood  relation  to  the  officer,  either  directly  or  collaterally. 
It  ia  stated  that  there  are  collateral  heirs  of  the  officer  but  their 
names  and  whereabouts  are  unknown.  In  order  to  entitle  a  per- 
son to  inherit  the  pay  and  allowances  in  this  case  it  must  be  as 
th«  heir  of  the  officer  and  not  of  his  widow.  Appellant  is  not  the 
heir  of  the  officer.  The  letters  of  administration  were  granted 
to  appellant  upon  her  petition  therefor.  Assent  to  the  granting  of 
said  letters  has  been  given  by  one  A.  L.  Miller,  who  states  that  he 
is  a  nephew  of  the  deceased  officer,  but  his  assent  alone  is  not  suffi- 
cient, as  it  appears  that  there  are  other  collateral  heirs  of  the  officer 
who  should  likewise  give  their  assent  if  the  letters  to  appellant 
are  to  be  recognized  as  warranting  payment  to  her  of  whatever  pay 
and  allowances  are  due  the  officer's  estate. 

The  rule  has  long  obtained  in  the  accounting  offices  that  money 
due  from  the  United  States  will  not  be  paid  to  an  administrator 
who  has  no  interest,  either  as  heir  or  creditor,  or  representing  heirs 
or  creditors,  in  the  estate  of  the  deceased  officer  or  enlisted  man. 
(See  20  Comp.  Dec.,  740,  and  decisions  tiierein  cited.) 
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Said  decisons  are  applicable  here.  If  appellant  is  to  be  recog- 
nized for  the  purpose  of  payment  to  her  as  administratrix  of  any 
balance  due  the  officer's  estate  she  must  obtain  the  assent  to  her 
appointment  of  the  officer's  collateral  heirs.  The  persons  entitled 
to  the  officer's  estate  are  his  heirs  now  living  and  not  the  heirs 
of  the  widow  who  did  not  in  her  lifetime  reduce  these  particular 
asBetfi  to  possession. 

The  act  of  June  80,  1906  (34  Stat,  760),  provides  that  when 
the  amount  due  the  estate  of  a  deceased  officer  or  enlisted  man  of 
the  Army  is  less  than  $900  the  accounting  officers  may  allow  the 
amount  to  the  wi^ow  or  legal  heirs  in  the  order  of  precedence 
stated  in  the  act.  This  was  also  conditioned  on  there  being  no 
legally  appointed  representative  of  the  estate. 

This  law  was  enacted  for  the  purpose  of  legalizing  what  had 
been  the  practice  of  the  accounting  officers  in  making  payments 
of  small  amounts  to  widows  and  other  heirs  without  administra- 
tion in  order  to  save  expense.  This  statute  was  a  permissive  and 
act  a  mandatory  one.  It  did  not  require  that  payment  should  be 
made  to  anyone  who  mi^t  qualify  as  administrator.  It  was  not 
intended  by  said  statute  to  change  the  practice  by  which,  even  iu 
the  case  of  administration,  payment  would  be  made  to  heirs  and 
not  to  administrators  who  were  strangers  ta  the  estate. 

The  action  of  the  auditor  is  affirmed    *    *    *. 


COKIENSATION  FOR  FIKBOMAl  nmrKm. 

Compensattoa  paid,  under  the  net  of  May  30,  1908,  to  aa  Injured  employee  o( 
tbe  Oovertunent  must  be  at  the  same  rate  received  by  such  employee  at  tlw 
date  of  tbe  Injury,  and  may  not  lawfully  be  Increased  or  dlmlnlsTied  daring 
the  Injnnr  period. 
CMaptTollei  Warwick  to  tbe  Beoretary  of  the  InteiloT,  Aagnat  11,  1918: 

I  have  your  request  of  August  3, 1916,  for  decision  upon  the  ques- 
tion presented  by  the  Director  of  the  United  States  Reclamation 
Service  whether  the  rate  of  pay  during  the  injury  period  in  all  cases 
of  injury  under  the  act  of  May  30,  1908  (35  Stat.,  556),  remains  the 
same  as  the  rate  of  pay  at  the  date  of  injury,  regardless  of  whether 
there  has  been  an  increase  or  decrease  in  such  rate  of  pay  for  em- 
ployees doing  the  same  class  of  work  since  the  date  of  injiury. 

In  decision  of  June  28,  1916  (77  MS.  Comp.  Dec.,  1174),  it  was 
held  that  "  no  increase  in  the  rate  of  pay  from  that  which  the  em- 
fhjte  was  receiving  at  the  time  of  the  injury  is  authorized  (15  Comp. 
Dec.,  461)." 

It  appears  that  the  Reclamation  Service  has  adopted  and  is  operat- 
ing under  a  regulation  which  is  apparently  not  in  hanncmy  with  the 
6U0°— VOL  23—17 7 
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forgoing  decinon,  and  hence  the  question  is  submitted  here  for  far- 
ther decision  thereof. 

The  regulatitm  in  question  is  aa  follows : 

"  16.  Com/penaation  continuea  notwithttanding  completion  of 
work. — The  rieht  to  the  same  pay  as  if  he  continued  to  be  employed 
includes  the  nght  to  any  change  in  the  pay  attached  to  the  injured 
person's  position  made  after  the  injury  and  during  incapacity. 
What  would  he  the  '  same  pay '  in  individual  cases  is  a  matter  to  be 
determined  by  the  project  manager." 

The  act  of  May  30, 1908,  fixed  the  rate  of  compensation  to  injured 
employees  in  the  following  terms : 

"  *  *  *  such  employee  shall  be  entitled  to  receive  for  one  year 
thereafter,  unless  such  employee,  in  the  opinion  of  the  Secretary  of 
Commerce  and  Labor,  be  sooner  able  to  resume  work,  the  same  ptcy 
at  if  he  continued  to  be  employed,  such  payment  to  be  made  under 
soch  r^ulations  as  the  Secretary  of  Conmierce  and  Labor  may  pre- 
scribe   •     *     '." 

In  considering  this  provision  in  15  Comp.  Dec.,  461,  464,  it  was 
said: 

*****  The  statute  seems  to  be  based  upon  the  assumption 
of  a  continuation  of  his  pay  status  at  the  time  of  the  injury  for  one 
year  thereafter,  unless  he  was  sooner  able  to  resume  work.  He  is  to 
be  paid  during  the  period  the  same  pay  as  if  he  continued  to  be 
employed.  His  pay  on  account  of  the  injury  is  based  on  a  status 
that  the  statute  asavm^a  would  have  contmued  but  for  the  injury. 
The  payment  should  therefore  be  made  in  accordance  with  this 
tttawned  status.  It  is  not,  therefore,  material  what  would  have  been 
his  actual  status  if  he  had  been  uninjured.  So  long  as  the  injuiy 
continues  we  must  deal  with  the  emplovee  and  pay  nim  in  accord- 
ance with  the  assumed  status  given  in  the  statute;  that  is,  *  as  if  he 
continued  to  be  employed.' " 

This  decision  fairly  interprets  the  provision  of  law  in  question  so  as 
to  give  proper  protection  to  injured  employees  and  do  justice  in  all 
cases.  Any  other  construction  might  lead  to  inequity  and  injustice 
in  its  enforcement  in  some  cases.  I  think  it  is  clear  that  the  statute 
fixes  tiie  rate  of  pay  during  the  year  following  the  injury,  and  while 
the  employee  is  unable  to  resume  work,  as  the  same  pay  the  em- 
ployee was  receiving  at  the  time  of  the  injury,  and  that  no  increase 
or  decrease  in  such  rate  of  pay  is  authorized  to  be  made  during  the 
injury  period. 

nmsB  HATxt  coMMUBioFiBa  ACima  AS  avAKm. 

A  tJnlted  States  commissioner  by  accepting  teroporsr;  emplorment  ntidcr  a 
Dnlted  States  marshal  as  a  gnanl  of  Pederal  prisoners  does  not  becone  a 
"  civil  emptoyee  "  within  the  meaning  of  section  20  of  the  act  of  Hay  38, 
18&S,  and,  acc<MnllnK>7,  does  not  vacate  his  office  as  United  States  coro- 
r  DOT  forfielt  bis  right  to  fees  collected  tbereunder. 


/.oo^^lc 
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DtdUm  by  Comptnril«r  WkTWlok.  AiEiitt  II,  1918: 

The  Auditor  for  the  Stat«  and  Other  I>epartment3,  on  July  3, 
1916,  under  the  proriaionB  of  section  6  of  Uie  act  of  July  31,  1894 
(28  Stat.,  208),  reported  to  this  office  the  following  decision  for 
spproTBl,  disapproval,  or  modification : 

"  This  office  has  before  it  the  account  of  G.  Earl  Shaffer,  United 
States  commissioner  for  the  eastern  district  of  Oklahoma  at  Hugo, 
for  the  period  ending  June  30,  1916. 

"  Section  20  act  of  May  28, 1896  (29  Stat,  184),  reads  as  follows: 

"'Sec.  20.  That  no  marshal  or  depuly  marshal,  attorney  or  assist- 
ant attorney  of  any  district,  jury  commissioner,  clerk  of  marshal,  no 
bailiff,  crier,  juror,  janitor  of  any  Government  building,  nor  any  civU 
or  military  employee  of  the  GovemmeTU,  except  as  in  this  act  pro- 
vided, and  no  clerk  or  employee  of  any  United  States  justice  or  judge 
ikaU  have,  hold,  or  exercise  the  duties  of  the  United  States  cominis- 
sioner.    •    •    •» 

"  Mr.  Shaffer  was  employed  by  United  States  deputy  marshal  for 
the  eastern  district  of  Oklahoma  as  a  guard  to  assist  in  conveying 
United  States  prisoners  from  Hugo  to  Muskogee  on  November  26  and 
29,  1915. 

"  This  office  decides  that  Mr.  Shaffer,  by  accepting  the  employment 
of  guard,  as  above  set  forth,  became  a  '  civil  employee '  of  the  United 
States  within  the  meaning  of  Section  20,  aboved  cited,  and  that  ac- 
ceptance of  such  employment  vacated  his  office  of  United  States  com- 


"  Mr.  Shaffer's  entire  account  is  8u^>ended  awaiting  your  approval, 
disapproval,  or  modification  of  this  decision.** 

Mr,  Shaffer  was  merely  a  temporary  employee  of  the  deputy  mar- 
shal, employed  by  him  under  authority  of  regulations  of  the  Depart- 
ment of  Justice.  This  employment  does  not  make  him  a  civil  em- 
ployee of  the  Government  within  the  meaning  of  section  20  of  the 
act  of  May  28,  1896.  The  fact  that  Mr.  Shaffer  accepted  this  tem- 
porary employment  and  received  pay  thereunder  does  not  bar  him 
from  the  office  of  commis^oner,  such  Mnplc^ment  being  in  tiie  nature 
of  a  contract  for  personal  services,  and  not  an  appointment  to  or 
employment  in  the  Government  service. 

The  decision  of  the  auditor  is  therefore  disapproved. 


aXDICAX  AITD  BTJUGICAI.  SVPPLIZS. 

While,  In  gentral,  Govemment  employees  whose  compensation,  definlt^r  fixed 
bj  law  or  reKolatlon,  doe*  not  Inclnde  medical  aerWcee  or  supplies  are  not 
wtitled  to  BDcli  Bervlces  or  suppllefl  at  public  expense,  ret  necessorr  emer- 
gency medical  or  snrElcBl  suitplles  may  lawfully  be  purchased  from  public 
funds,  under  proper  conditions  and  restrictions,  for  the  benefit  of  field 
aervlces  of  ttie  Qovemment  located  at  places  where  sadi  sapplies  are  not 
•btalnaUek 
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Oeoliloii  by  Comptroller  Warwlok,  Angpiit  12,  1914: 

John  B.  O'SuIlivan,  United  States  surveyor  general,  Beno,  Nev., 
applied  July  28, 1916,  for  a  ravisioii  of  iba  actioD  of  the  Aaditor  for 
the  Interior  Department  in  disallowing,  by  certificate  No.  11534, 
dated  April  27,  1916,  items  amounting  to  $20.34  for  medical  and 
surgical  supplies  purchased  for  use  of  the  Gieneral  Land  Office 
in  the  field. 

Belative  to  this  purchase  the  assistant  supervisor  of  surveys,  who 
contracted  for  the  supplies,  says: 

"  It  has  been  the  practice  of  the  General  Land  Office  in  the  past  to 
allow  field  parties  the  necessary  simple  everyday  remedies  for  men 
and  animals.  Simple  first-aid  supplies  and  remedies  for  cuts  and 
bi'uises  have  always  been  furnished,  and  the  medical  and  surgical 
supplies  referred  to  in  the  disallowance  consisted  mostly  of  bandages, 
itntiseptics,  and  such  minor  first-aid  articles  as  could  be  used  by  any 
person  without  the  advice  of  a  physician,  and  were  for  the  use  of 
the  assistants  while  engaged  in  the  work  and  not  for  the  purpose  of 
supplying  medical  aid  to  any  of  the  employees  after  injury  and  while 
incapacitated  for  work.  The  regulations  require  that  injured  assist- 
ants be  taken  to  points  at  which  they  can  receive  medical  treatment, 
and  the  medical  supplies  in  question  were  for  the  purpose  of  assisting 
in  getting  them  to  said  points,  or  for  use  in  the  camps  in  keeping  the 
survey  work  in  progress.  The  absence  of  minor  medical  supplies  in 
camp  would  interfere  with  the  surveying  work,  and  purchases  of  such 
articles  have  heretofore  been  allowed,  as  stated,  and  their  purchase 
appears  to  me  to  be  just  as  necessary  for  the  proper  maintenance  of 
the  Government  camp  in  an  effective  working  shape  aa  the  purchase 
of  tents,  provisions,  etc  And  I  have  always  assumed  that  authority 
existed  from  the  commissioner's  authorization  to  proceed  with  a  speci- 
fied survey  for  the  purchase  of  simple  remedies  such  as  I  have  pur- 
chased." 

The  appropriation  from  which  Uiis  expense  was  paid  (act  of  Aug. 
1,  1914,  38  Stat,  64S)  provides: 

"  For  surveys  and  resurvejs  of  public  lands  under  the  superviedon 
of  the  Commissioner  of  the  General  Land  Office  and  direction  of  the 
Secretary  of  the  Interior,  $700,000 ;    •    •    •  " 

I  understand  that  the  men  for  whom  these  supplies  were  pur- 
chased are  temporary  employees,  paid  from  the  foregoing  appro- 
priation, and  that  the  compensation  of  none  of  them  is  fixed  by  law. 

It  has  been  held  by  this  office  that  where  the  compensation  of  an 
officer  or  employee  is  fixed  by  the  law,  the  expense  of  medical  or 
surgical  treatment  is  unauthorized,  because  it  is  in  the  nature  of 
additional  compensation;  but  in  case  of  temporary  employees, 
whose  compensation  is  not  fixed  by  law,  that  it  is  within  the  diser^- 
tion  of  the  head  of  the  department  to  provide  in  the  contract  of 
employment,  as  a  part  of  compuisation,  for  medical  and  surgical 
treatment  in  case  of  sickness  occurring  or  injury  received  in  the 
performance  of  duty.    (See  8  Comp.  Dec.,  296;  11  id.,  681.} 
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tt  has  also-been  held  that  the  same  principle  ie  applicable  to  the 
purchase  of  medical  and  gurgical  supplies  as  in  thia  case.  {See  12 
Comp.  Dec.,  671;  58  MS.  Comp.  Dec.,  581.) 

The  general  mling  that  Grovernmeiit  employees  whose  compenaa- 
tioD,  definitely  fixed  either  by  law  or  by  regulation,  does  not  in- 
clude medical  aervices  or  medical  supplies,  are  not  entitled  to  have 
such  services  or  supplies  furnished  to  them  at  Government  expense, 
is  unquestionably  sound;  but  it  does  not  follow  that  necessary 
emergen<7  supplies  may  not  be  purchased,  under  proper  conditions 
nnd  restrictions,  for  the  benefit  of  field  services  of  the  Giovemment 
located  at  places  where  such  supplies  are  not  obtainable. 

The  supplies  now  in  question  were  of  this  necessary  emergency 
character,  and  the  expense  of  procuring  them,  therefore,  was  a 
necessary  expense  of  the  service,  and  is  accordingly  allowed  OD 
revision. 


COmrSACTS,  ACTTTAX  AHS  LiaiTIBATED  SAICAOSB. 

Where  a  contract  contalne  a  proTlaion  for  the  deduction  of  actual  damages  for 
delay  or  default,  such  damages  being,  under  that  particular  contract, 
readily  ascertainable,  a  further  provision  la  the  contract  for  the  deduction 
of  liquidated  damages  Is  inconsistent  with, the  actual  damage  clause  and 
nDenforceable,  since  the  whole  purpose  of  a  liquidated  damage  clause  in  a 
controct  Is  to  avoid  a  presumed  difficulty  In  calculating,  under  the  par- 
ticular contract,  the  actual  damages  that  may  accrue  thereunder. 

A  provision  for  the  deduction  of  actual  damages,  embodied  In  the  formal  con- 
tract Itself,  will  prevail  over  a  tlquldatfed  damage  clause  in  an  invitation 
for  bids  that  is  attached  to  the  contract  and  has  been  made  a  part  thereof 
so  far  as  applicable^ 

DmIiIob  hj  CamptroUer  Warwick,  Anrutt  11,  191<; 

The  Thomas  Kent  Manufacturing  Co.  applied  June  27,  1916,  for 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing, per  certificate  No.  538144,  dated  June  22, 1916,  its  claim  for 
$6,338.61,  a  sum  deducted  by  the  War  Department  from  moneys 
otherwise  due  it,  as  liquidated  damages  on  account  of  delays  in  de- 
livery of  supplies  covered  by  two  contracts,  each  dated  September 
10,1914. 

By  the  terms  of  said  contracts  the  contractor  undertook  and  agreed 
to  furnish  and  deliver  (1)  82,500  yards  of  olive-drab  l7-ounce  Mel- 
ton, delivery  to  be  made  at  the  rate  of  8,250  yards  monthly,  commenc- 
ing two  months  from  date  of  contract,  until  the  entire  quantity  was 
delivered,  and  (2)  300,000  yards  of  olive-drab  shirting  flannel,  de- 
livery to  be  made  at  the  rate  of  30,000  yards  monthly,  beginning  two 
months  from  dat«  of  contract,  each  at  prices  per  yard  not  here  in 
questicm. 

Said  contracts  were  alike  in  terms,  except  as  to  the  kind  and  quan- 
tity of  material  to  be  delivered  thereunder.    Each  provided  that  the 
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stipulaticms  therein  made  were  to  be  performed  in  accordance  with 
the  advertisement,  circular  to  bidders,  and  specificatioDs  thereto  at- 
tached, which, "  so  far  as  they  are  applicable,"  formed  a  part  of  said 
contracts. 

Paragraph  32  of  the  "  circular  to  bidders,"  which  was,  if  af^licable, 
made  a  part  of  the  contracts,  provided: 

'*Tfaat  the  time  fixed  in  the  contract  for  deliveries  will  be  con- 
sidered an  essential  element  thereof,  and  if  ^e  contractor  shall  fail 
to  make  delivery  of  any  or  all  of  Ihe  articles  or  materi&lB  contracted 
for  in  accordance  with  the  conditions  ^id  requirranents  of  tba  ocm- 
tract,  in  such  quantity  or  quantities,  and  within  the  term  or  terms 
prescribed,  the  Government  will  be  damaged  thereby,  and  the  amount 
of  said  damages  is  hereby  fixed  and  agreed  to  in  advance  as  liqui- 
date! damages  and  not  as  a  penalty,  and  the  contracting  officer  shall 
make  dednctions  from  the  contract  price  accordingly,  as  follows,  viz; 
For  each  day's  delay,  Sundays  and  holidays  excepted,  until  satis- 
factory delivery  or  performance  shall  have  been  made,  or  until  such 
time  as  the  contracting  officer  may  produce  the  same  as  hereinafter 
provided,  at  the  rate  of  one-twentieth  (1/20)  of  one  per  cent  of  the 
contract  price,  the  deductions,  however,  not  to  exceed  in  any  case 
ten  (10)  per  cent  of  the  stipulated  value  of  the  articles  or  materials 
not  so  defivCTed;  rejection  of  deliveries  not  to  be  considered  as  waiv- 
ing deduction ;  provided  that  no  liquidated  damages  shall  be  deducted 
for  such  period  after  the  expiration  of  the  term  or-  terms  prescribed 
in  the  contract  for  delivery  or  performance  as  in  the  judgment  of  the 
contracting  officer  shall  equal  the  time  that,  either  in  the  beginning 
or  in  the  prosecution  of  the  deliveries,  shall  have  been  lost  on  account 
of  any  cause  for  which  the  Government  is  responsible  or  on  account 
of  strikes,  riots,  fire,  or  other  unavoidable  disaster,  delays  in  transit, 
or  delivery  on  the  part  of  transportation  companies,  or  any  other 
circumstances  beyond  the  control  of  the  contractor,  but  such  circum- 
stances shall  not  be  deemed  to  include  delays  on  the  part  of  sub- 
c(Hitractors  in  furnishing  materials  when  such  delays  arise  from 
causes  other  than  those  herein  specified;  and  provided  further,  that 
the  question  whether  delays  are  due  to  causes  herein  specified  shall  be 
determined  by  the  contracting  officer." 

Article  S  of  each  of  said  contracts  further  provided  that  in  case  of 
the  failure  of  the  contractor  to  perform  any  part  of  said  contracts,  the 
contracting  officer  should  have  the  right  to  supply  the  deficiency  by 
procurement  in  the  open  market  or  otherwise,  and  that  in  case  the 
failure  should  occur  prior  to  the  time  fixed  for  performance  of  all 
parts  of  the  contract,  the  United  States  diould  have  the  right  to 
elect  whether  the  contractor  should  be  permitted  to  continue  per- 
formance as  to  such  remaining  part,  or  whether  the  entire  unper- 
formed part  should  be  procured  at  the  expense  of  the  contractor, 
but— 

"  in  the  event  of  the  granting  of  additional  time  for  performance  the 
cost  of  inspection  and  other  expenses  and  damages  to  the  United 
States  save  what  would  have  been  incurred  had  performance  been 
accomplished  by  the  time  orijpnally  fixed  therefor,  if  any,  except 
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in  so  far  as  the  same  may  arise  from  delays  for  which  the  United 
States  is  responsible,  as  determined  in  each  of  these  particulars  by 
the  officer  is  chara;e  or  higher  authority,  ^all  be  charged  to  the  con- 
tractor and  may  Be  deducted  from  any  money  due  or  to  become  due 
(o  said  contractor  from  the  United  States;  provided  that  where 
additional  time  has  been  granted  the  United  states  shall  also  have 
tbo  right  to  cause  the  remaining  part  of  the  contract,  or  any  pMrtim 
tbe9«of,  to  be  taken  from  the  contractor  whenever  in  the  opinion 
of  the  officer  in  charge  reaecmable  and  satisfactory  progress  is  not 
being  made,  and  to  secure  completion  at  the  expense  of  the  con- 
tractor, including  charges  as  above  on  account  of  delays." 

Deliveries  under  neither  of  said  contracts  were  made  at  the  rate 
specified  therein  for  such  deliveries  or  completed  within  the  times 
so  computed.  It  appears  that  the  contractor  experienced  tmexpected 
difficulties  in  obtaining  necessary  supplies  of  dyestuffs  with  which 
properly  to  dye  the  cloth  which  it  had  undertaken  to  deliver.  Also 
it  had  undertaken  to  supply  other  contractors,  having  contracts  with 
the  Government  for  similar  materials,  with  the  necessary  materials 
to  complete  their  contracts,  and  it  found  its  undertakings  in  this 
respect,  far  in  excess  of  its  actual  ability  to  furnish  the  needful 
supplies. 

The  Government  did  not  formally  grant  it  additional  time  or 
make  any  extension  of  the  contract  time,  but  it  permitted  the  con- 
tractor to  make  deliveries  as  rapidly  as  it  could  and,  as  the  necessities 
demanded,  purchases  were  made  againA  its  account  in  the  open 
market,  at  prices  largely  in  excess  of  the  contract  rates,  of  the 
needful  materials  to  supply  its  deficiencies. 

Liquidated  damages  at  the  rate  specified  in  paragraph  32  of  the 
drcular  to  bidders,  supra,  were  deducted  for  all  delays  beyond  the 
agreed  time  for  delivery  up  to  the  time  deliveries  were  made  either 
by  the  contractor  itself  or  by  those  from  whom  open-market  pur- 
chases were  made  against  its  account,  the  aggregate  of  the  deduc- 
tions made  on  such  account  being  the  sum  now  claimed.  No  claim 
is  made  for  the  amount  withheld  from  it  on  account  of  the  excess 
cost  of  materials  purchased  against  its  account 

The  contractor  has  argued  at  considerable  length  that  Hm  dye 
ntaatioD  created  by  the  war  abroad  constituted  an  excusable  cause 
of  delay  within  the  meaning  of  the  language  of  paragraph  32  of 
the  circular  to  bidders,  and  has  largely  based  its  claim  on  this 
ground. 

The  auditor  apparently  did  not  consider  that  the  dye  situation 
was  really  responsible  for  the  delays  that  occurred,  but  rather  that 
the  delays  were  chargeable  to  the  fact  that  the  contractor  had  under- 
taken to  make  deliveries  largely  in  excess  of  its  manufacturing  ca-  - 
pacity,  the  conditions  existing  at  the  time  the  contracts  were  made 
being  taken  into  account.  ^ 

DigilizedbvGoO^^IC 


104  DECraiONS  OF   THE  COUPTBOLLBB. 

It  is  recognized  by  all  that  the  war  situation  did  in  fact  create 
an  nnezampled  scarcity  of  certain  dyestuff  materials,  and  the  War 
Department  has  experienced  great  difficulties  in  obtaining  needful 
supplies  of  cloth  of  the  kind  here  in  question  because  of  that  fact. 
Whether  or  not  the  scarcity  of  dye  materials  thus  brouj^t  about,  on 
the  facts  in  the  instant  case,  would  constitute  an  unforeseeable  cause 
of  delay  within  the  meaning  of  the  language  of  paragraph  32  of 
the  circular  to  bidders  above  quoted,  I  do  not  find  it  necessary  now 
to  consider  or  decide. 

The  plain  fact  is  that  under  the  contracts  here  involved  the  circu- 
lar to  bidders  in  express  terms  was  made  a  part  of  the  contracts  to 
which  attached  only  as  far  as  the  terms  thereof  "  were  applicable  "  to 
such  contracts,  and  inasmuch  as  the  contracts  themselves  contained  a 
flat  and  unqualified  provision  for  actual  damages  in  the  event  of  de- 
lays, it  would  seem  to  be  too  clear  for  argument  that  the  provision  of 
thie  circular  to  bidders  which  purported  to  provide  also  for  the  deduc- 
tion of  liquidated  damages  at  an  agreed  rate  for  the  game  kind  of 
delays  or  delinquencies  was  entirely  inapplicable  to  and  out  of  har- 
mony with  the  terms  of  the  contract  itself. 

The  whole  purpose  and  object  of  liquidating  and  agreeing  upon 
damages  in  advance  is  to  avoid  all  necessity  for  calculating  the  actual 
damages,  and  where  the  actual  damages  themselves  are  fully  pro- 
vided for  in  the  contract  itself  it  goes  without  saying  that  any  pro- 
Wsion  purporting  to  liquidate  the  same  is  inconsistent  with  such 
actual  damage  provision.  On  all  the  facts,  therefore,  it'must  be  held 
that  the  contractor  was  not  legally  chargeable  with  liquidated  dam- 
ages at  any  rate,  and  all  the  deductions  made  on  that  account  were 
unauthorized. 

I  am  advised  that  the  Government  sustained  no  actual  damage  on 
account  of  the  delays  that  occurred  aside  from  the  excess  cost  above 
referred  to,  which  has  already  been  deducted  from  moneys  otherwise 
due  the  contractor,  as  already  explained,  in  the  way  of  inspection 
costs  or  otherwise.  The  contractor  is  entitled  to  refund  of  all  sums 
deducted  as  liquidated  damages,  and  a  certificate  of  difference  in  the 
contractor's  favor  for  $6,838.61  will  issue  accordingly. 

PUBUCATZOK  OF  ASTSEnSBlCSXTS. 

WItlla  the  bead  of  an  executive  department  mttj  not  lawfully  delegate  to  a  mb- 
ordlnate  officer,  ai  an  office  of  the  CkMSt  Ouard,  the  poww  cooferred  upon 
heada  ot  deiwrtmenta  la  secdon  3828,  Revised  Statutes,  to  authorize  tbe 
pnbUcatioi)  of  advertlsementa,  yet  sucb  head  of  an  eiecntlve  department, 
after  authorizing  the  publication  of  a  particular  advertisement,  ma^  law- 
tolly  empow^  a  robordlnate  ofBcer  to  designate  the  particular  time  of 
pubUcattoD,  within  certain  limits,  and  to  make  certain  minor  chanses  la  the 
■object  matter  of  the  advertisement,  the  anthorlty  of  tiie  snboFdiaate  ofllcer 
In  the  premises  to  be  clearly  d^ned  a&d  limited. 
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Comptroller  Warwltlc  to  tbe  Secretary  of  the  TreakUTy,  Avgrut  14,  ISlfl: 

By  your  reference  of  the  10th  instant,  decision  ia  requested  as  to 
whether  authority  may  properly  be  given  by  you  for  the  publication 
of  a  certain  advertisement  for  recruits  in  the  Coast  Guard  "  subject 
to  change  in  the  first  and  last  lines  by  the  commanding  officer,  Coa^ 
Guard  cutter  Apache,  and  publish  at  such  times  as  that  officer  may 
request,  in  the  morning  edition  of  your  paper,  once  a  week,  between 
August  15,  1916,  and  June  30,  1917,  inclusive,"  or  whether  it  will  be 
necessary  to  issue  separate,  specific  authority  for  each  modificatitm 
of  the  advertisement. 
The  advertisement  in  question  is  as  follows: 

"Wanted:  3  seamen:  1  coal  heaver;  1  bo^.  Enlisted  men  eligi- 
ble for  promotion  to  higher  ratings  when  qualified.  Pay  from  $18  for 
boy  to  $36  per  month  for  seaman  and  up  to  $S4  in  hi^er  ratings. 
SubsisteDce,  clothing  allowance,  medical  attention,  including  hospital 
treatment,  free.  Increase  of  pay  for  length  of  service  and  three- 
quarters  pay  if  disabled  or  after  30  years'  service.  Death  bowfits 
allowed  certain  cases.    Apply  Apache,  off  Baltimore. Yacht  Club." 

Section  3828,  Revised  Statutes,  provides: 

"No  advertisement,  notice,  or  proposal  for  any  executive  depart- 
ment of  the  Government,  or  for  any  bureau  thereof,  or  for  any  officer 
therewith  connected,  shall  be  published  in  any  newspaper  whatever, 
except  in  pursuance  of  a  written  authority  for  such  publication  from 
the  head  of  such  department;  and  no  bill  for  any  such  advertisement 
or  publication  shall  be  paid  unless  there  be  presented  with  Budi  bill 
a  copy  of  such  written  authority." 

The  written  authority  required  by  this  provision  must  be  given  by 
the  bead  of  the  department;  that  is  to  say,  the  head  of  the  depart- 
ment can  not  delegateto  a  subordinate,  such  as  an  officer  of  the  Coast 
Guard,  the  power  to  authorize  the  publication  of  advertisements. 
Therefore,  the  giving  of  a  blanket  authority  to  publish  such  adver- 
tisements, and  at  such  times,  as  the  commanding  officer  of  a  Coast 
Guard  vessel  may  direct  would  not  be  a  compliance  with  the  taw. 
However,  I  understand  that  in  the  present  case  the  only  anthority 
to  be  vested  in  the  commanding  officer  is  to  designate  the  times  of 
publication  within  certain  fixed  limits  and  to  change,  as  occasion 
may  require,  the  number  and  rating  of  men  wanted  and  the  address 
at  which  applications  are  to  be  made. 

An  authority  of  the  Secretary  permitting  the  commanding  officer 
to  exercise  such  powers  with  respect  to  the  publication  would,  in  my 
opinion,  be  a  compliance  with  the  law,  but  the  letter  of  authorizaiion 
E^ould  be  made  to  indicate  more  specifically  the  changes  that  are  to 
be  made  by  the  comtilianding  officer,  as,  for  example: 

"  Tou  are  hereby  authorized  to  publish  the  inclosed  advertisement, 
subject  to  change  by  the  commanding  officer  of  the  Coast  Guard  cut- 
ter Apaohs  aa  to  the  number  and  rating  of  men  wanted  and  the  ad- 


106  DBOIBIONB  OV  THE  COMPTBOLLBB. 

dress,  in  the  morning  edition  of  your  paper  once  a  week,  for  sudi 
periods  between  August  16,  1916,  and  June  30,  1917,  wm  tOMj  be  re- 
<|tU8ted  by  said  commanding  officer.    *    *    *-" 
The  question  submitted  is  answered  accordingly. 


TAT  FOK  RATI  EOIUIATI. 

Per  dtem  employees  of  United  States  coarts,  such  as  bailiffs  and  criers,  are  not 
entitled  to  pay  for  State  hoUdayii  on  which  they  were  not  on  duty. 

Deeltim  by  Comptroller  Warwick,  Ancott  14,  19U: 

The  Attorney  General  applied  July  19,  1916,  for  a  revidoD  of  the 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  allow- 
ing certain  items  in  the  accounts  of  Joseph  Howley,  United  States 
marshal  for  the  western  district  of  Pennsylvania,  in  the  following 
settlements,  which  items  are  now  recommended  for  rech*rge  as  fol- 
lows: 

Settlement  No.  6984,  dated  January  S,  1916 : 
"//em  S. 

"  W.  B.  Harris,  crier,  per  diem,  Pittsburgh,  April  2, 1915.  $S.  00 
"Cbos.  C  Lacher,  bailiff,  per  diem,  Pittsburg,  April 

2,  1916 8.00 

"Jas.  P.  Walsh,  bsibff,  .per  diem,  Pittsburgh,  April  2, 

ISlfi 8.00 

"  Minutes  do  not  riiow  court  in  session  on  April  2, 1915.  No  entry 
whatever  under  that  date.  April  2,  191$,  was  '  Good  Friday,  un- 
derstood to  be  a  legal  holiday  in  the  State  of  Pennsylvania.  (See 
16  Comp.  Dec.,  681.)" 

Settlement  No.  73M,  dated  June  13, 1916: 
"/iewt  8. 

"W.  R.  Harris,  crier,  per  diem,  Pittsburgh,  Nov.  2, 1916.  $3.00 
"Chas.  C.  Lacher,  bailiff,  per  diem,  Pittsburgh,  Nov.  2, 

1915 ^ 3.00 

"Jas.  P.  Walsh,  bailiff,  per  diem,  Pittsburgh,  Nov.  2, 

1916 __ _ 8.00 

"Court  minutes  do  not  show  court  in  session  on  Nov.  S,  1915, 
there  being  no  entry  whatever  under  that  date." 
In  16  Comp.  Dec.,  681,  563,  it  was  said : 

"A  per  diem  employee's  right  to  compensation  depends  usually 
upon  his  daily  services,  and  when  absent  he  is  ordinarily  not  en- 
titled to  pay  unless  some  statute  expressly  gives  it  to  him,  and  this 
is  especially  true  of  bailiffs  and  criers  in  the  Federal  courts  when  the 
provisions  of  section  715,  Revised  Statutes,  under  which  th^  are 
appointed,  are  conradered,  which  section  prohibits  payment  of  per 
diems  to  them  except  for  '  actual  attendance.' " 

April  2,  1915,  was  Good  Friday,  and  November  2,  1916,  was  elec- 
tion day  in  the  State  of  Pennsylvania.  Both  of  these  days  are  State 
holidays  in  this  State.  There  is,  however,  no  Federal  statute  whidt 
authorizes  pay  to  these  per  diem  employees  on  these  State  holidaya 


DECISIONS  OF  THB  COMFTBOLLGB.  107 

onlegB  they  are  in  actual  attendance  upon  the  court.  The  auditor's 
action  in  allowing  pay  to  them  for  the  days  in  question  was  erro- 
neous and  the  amounts  indicated  will  now  be  disallowed. 


rATXEHT  07  WAK  OIAIIC. 

Where,  by  tbe  act  of  March  4,  191&,  relatlre  to  Civil  War  claims,  an  amouat 
waa  appn^rlated  to  be  paid  to  the  tnutee  of  an  tmincorporated  rellglona 
aiHoctBtlca  and  the  truetee  died  without  havlflg  received  anch  amonnt, 
payment  thereof  may  lawfully  be  made  to  a  recetrer  appointed  by  a  compe- 
tent court  for  anch  association,  although  no  ItHiger  tn  existence,  provided 
the  order  of  appointment  is  In  no  way  In  conflict  with  the  tenna  of  that  act. 
BmUImi  by  ComptT«ll«r  Warvltk,  Ancnit  IS,  1914: 

W.  A.  Dees,  receiver  of  the  Union  Baptist  Association  of  North 
Carolina,  applied  July  28,  1916,  for  revision  of  the  disallowance  by 
the  Auditor  for  the  War  Department  (settlement  No.  172503  of  May 
19, 1916)  of  claim  for  payment  of  $650  appropriated  by  the  act  of 
March  4,  1915  (38  Stat.,  962,  980) ,  to  "  Bushrod  W.  Nash,  trustee  of 
the  TTnion  Baptist  Association,  successor  in  interest  to  the  Hood 
Swamp  Baptist  Church,  of  Wayne  County," 

The  trustee  is  dead,  and  on  the  petition  of  his  administrator  the 
superior  court  of  Wayne  County,  N.  C,  on  April  1,  1916,  appointed 
W.  A.  Dees  as  receiver  with  bond.  The  order  of  appointment  recited 
that  the  Union  Baptist  Association  was  an  unincorporated  associa- 
tion, had  ceased  to  exist,  and  that  there  exist  certain  claims  or 
(lemands  against  said  association. 

The  auditor  disallowed  the  claim  for  payment  because  the  asso- 
ciation had  ceased  to  exist  before  the  receiver  was  appointed ;  that 
the  spirit  of  the  appropriation  act  '•*  intended  that  the  sums  appro- 
priated should  he  for  the  sole  benefit  of  the  claimants  or  their  legal 
representatives  and  not  for  their  creditors";  and  that  it  would  seem 
"  a  defunct  organization  could  not  be  revived  by  appointment  of  a 
receiver,  the  receiver's  title  being  derived  from  a  thing  not  then  in 
existence."  Also,  that  **  wherever  payment  was  to  be  made  to  a  cor- 
poration or  quaffl  corporation  that  had  been  merged  or  consolidated 
with  another  corporation  or  quasi  corporation,  the  act  contemplated 
payment  solely  to  the  corporation  or  quasi  corporation  in  which  the 
other  was  merged  and  did  not  contemplate  payment  to  a  receiver  or 
defunct  organization  into  which  no  such  merger  was  had  or  could 
exist" 

The  act  makes  appropriation  for  the  payment  of  certain  claiow 
in  accordance  with  the  findings  of  the  Court  of  Claims  and  in  section 
8  provides — 

"That  in  case  of  the  death  of  any  claimant,  or  the  death  or  dis- 
durge  of  the  executor  or  administrator  of  any  daimant  herein, 
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named,  payment  of  such  claim  shall  be  made  to  the  legal  representa- 
tive: Provided^  That  where  a  claimant  is  dead  the  administrator, 
executor,  or  legal  representative  shall  file  a  certified  copy  of  his 
bond,  ♦  •  •  Provided  further,  That  in  all  cases  where  the 
original  claimants  were  adjudicated  bankrupts  payment  shall  be 
made  to  the  legal  representatives  or  next  of  kin  instead  of  to  the 
assignees  in  bankruptcy:  And  provided  further,  •  •  •  wbere- 
ever  u^der  this  bill  it  is  provided  that  a  payment  be  made  to  a 
corporation  or  quasi  corporation  and  such  corporation  or  quasi  cor- 
poration has  been  merged  in  or  consolidated  with  another  corpon- 
tion  or  ^uasi  corporation,  payment  shall  be  made  to  the  corporatrcii 
or  quasi  corporation  with  which  the  consolidation  or  merger  has 
been  made."    (38  Stat,  996.) 

There  is  no  questicu  for  decision  in  the  present  case  of  a  lawful 
merger  of  quasi  corporations,  or  any  other  merger.  The  appropria- 
tion recognizes  the  merger  of  the  Hood  Swamp  Baptist  Church  into 
the  Union  Baptist  Association  and  that  is  the  only  merger  involved. 

Nor  is  there  any  question  for  decision  whether  a  receiver  may  be 
appointed  for  a  defunct  association.  That  was  a  question  for  the 
court  to  decide  and  it  apparently  decided  it  affirmatively,  because 
the  order  appointing  the  receiver  specifically  mentioned  that  the 
association  had  ceased  to  exist. 

The  sole  question  for  decision  here  is  whether  payment  may  be 
made  to  a  receiver  of  an  association. 

Much  of  what  appears  in  section  3,  supra,  excepting  the  con- 
cluding portion  relative  to  the  consolidation  or  merger  of  corpora- 
tions or  quasi  corporations,  would  appear  to  have  relation  to  and 
be  effective  only  in  the  case  of  individuals  as  claimants.  The  refer- 
ence is  generally  to  the  executors,  administrators,  or  legal  repre- 
sentatives of  claimants,  and  concerns  claimants  who  are  dead.  It  is 
required  that  where  claimant  was  adjudicated  bankrupt,  payment 
should  be  made  to  the  legal  representatives  or  next  of  km  instead 
of  to  the  assignee  in  bankruptcy. 

Neither  a  corporation  nor  an  association  has  next  of  kin,  and  if  it 
be  bankrupt  the  legal  representative  would  be  a  receiver,  trustee, 
or  assignee,  and  thus  this  provision  apparently  be  in  conflict  with 
itself. 

And  if  applicable  here  it  might  lead  to  payment  to  the  adminis- 
trator of  the  trustee. 

But  I  am  not  constrained  to  think  the  section  has  any  applica- 
tion to  the  item  of  appropriation  in  question. 

The  appropriation  was  not  made  direct  to  the  association.  It  was 
made  to  a  trustee,  naming  him,  and  Congress  itself  recognized  the 
representative  character  in  making  the  appropriation.  The  court, 
by  reason  of  the  death  of  that  representative,  has  substituted  an- 
other, also  acting  in  a  representative  character,  and  I  do  not  see  that 
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the  accountability  of  the  one  representative  is  an;  different  from  that 
of  the  other  representatiTO. 

The  receiver  maintains  the  representative  character  in  which  the 
appropriation  indicated  payment  ahould  be  made,  and  the  payment 
19  authorized  if  not  in  conflict  with  other  conditions  imposed  by  the 
appropriation  act. 

A  further  question  is  presented  in  this  respect  from  the  order  ap- 
pointing the  receiver. 

The  order  authorizes  and  directs  the  receiver  to  pay  from  tile 
money  coming  into  his  hands — 

"*  •  •  to  the  attorneys  who  represented  said  Union  Baptist 
Association  in  the  prosecution  of  said  claim  in  the  U.  S.  Court  of 
Claims,  the  attorney  fee  agreed  to  be  paid  to  them  by  contract  en- 
tered into  between  said  attorneys  and  said  Union  Baptist  Association, 
Hcttng  through  its  former  trustee,  to  wit,  a  sum  equal  to  one-third  of 
collection  upon  said  claim.     •     •     • » 

Section  4  of  the  appropriation  act  prohibits  any  part  of  the  amount 
of  an  item  in  excess  of  20  per  cent  being  "  paid  or  delivered  to  or  re- 
ceived by  any  agent  or  agents,  attorney  or  attorneys  on  account  of 
services  rendered  or  advances  made,"  and  makes  it  unlawful  for  the 
agents  or  attorneys  "  to  exact,  collect,  withhold,  or  receive  any  sum  " 
in  the  aggregate  in  excess  of  20  per  cent  of  the  amount  of  any  it«m  for 
services  rendered  or  advances  made  in  connection  with  said  claim. 

The  court's  order  directs  payment  to  the  attorneys  of  (me-third  of 
the  amount  collected — that  ia,  33)  per  cent,  while  the  appropriation 
act  imposes  a  limitation  of  20  per  cent. 

The  court's  order  is  in  this  respect  in  conflict  with  the  appropria- 
tion act,  and  this  being  apparent  upon  the  face  of  the  order  and  hav- 
mg  been  made  before  payment  by  the  Government,  the  accounting 
officers  can  not,  because  of  such  conflict,  make  the  payment. 

The  disallowance  is  affirmed,  but  if  it  should  hereafter  be  properly 
made  to  appear  that  the  conflict  between  the  appropriation  act  and 
the  court's  order  has  been  removed,  the  case  may  be  reopened  by  this 
office  for  further  consideration  upon  application  therefor  filed. 


KIRZ  OF  QITASTB&a,  HATT. 

There  la  do  authority  of  law  for  the  hiring  of  qnartera  OD  shore  few  naval 
officers  on  sea  duty,  the  law  presuming  that  ofQcen  on  sea  dnty  ahall  have 
quarters  on  board  the  vessel  on  which  they  are  serving. 

ComptFDlleT  Warwick  to  the  teoretsir  of  the  Havy,  Asftitt  16,  IBIC: 

By  your  reference  of  August  9,  1916  (file  27364311-T),  you  re- 
'luest  my  decision  as  to  whether  or  not  payment  legally  can  be  made 
for  quarters  on  ^ore  for  officers  attached  to  the  U.  S.  S.  FvUim, 
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tender  for  submarioes  at  the  submarine  base,  New  London,  Conn., 
when  there  are  no  public  quarters  available  either  on  board  the  vosel 
or  OQ  shore  for  snch  officsa. 

la  the  papers  aocompanying  your  reference  it  is  su^^ested  thmt 
the  officers  assigned  to  dntj  for  instrociion  od  snbnaarines,  and  at- 
tached to  the  tJ.  S.  S.  Fulton,  bat  for  whom  no  quarters  are  available 
on.  board  the  vessel  or  on  shore,  be  allowed  $1.50  per  day  for  the  hire 
of  quarters.  So  far  as  I  am  aware,  there  is  no  authority  of  law  for 
the  hire  of  quarten  for  officers  in  a  sea-duty  status.  The  law  pre- 
sumes that  officers  on  sea  duty  shall  have  quarters  cm  board  the  vessel 
to  which  attached  and  on  which  they  are  presumed  to  be  serving. 

You  are  accordingly  advised  that  you  are  not  authorized  to  make 
payments  to  the  officers  for  hire  of  quarters  or  to  hire  quarters  for 
any  of  the  officers  attached  to  the  U.  S.  S.  Fulton. 


TBAHBFOKTAIIOK,  KXFDBUTIOH  OF  WmeHTt. 

Wbere  a  cbarter  party  clearlf  provided  tbat  the  dipper,  the  Govenuneut,  ma 
to  wdgli  and  measar*  the  cargo  at  th«  port  of  shlpmeDt,  and  snch  wetKhlog 
and  meanirliit  waa  actuallr  done  bj  the  Government  In  accordence  wltli 
aoch  prOTliltHi,  tlie  Qovemmeat  may  not  thereafter  lawfully  repudiate  or 
qneatloa  such  welsbta  and  measarements,  and  parment  of  the  fretsbt 
charges  must  be  made  In  accordance  therewith. 

lleeldim  b7  OoKptioUer  Warwlok,  Angvtt  16,  1016: 

The  Charles  Nelson  Co.  applied  August  2, 1916,  for  reviaon  of  the 
action  of  the  Auditor  for  the  Interior  Department  in  disallowing,  per 
certificate  No.  45979,  dat«d  July  22,  1916,  its  claim  for  $11,885.60,  a 
balance  alleged  to  be  due  it  under  the  terms  of  a  charter  party  dated 
August  27,  1915,  covering  the  shipment  of  a  cai^o  of  railroad  and 
other  supplies  for  the  Alaskan  Engineering  Commission  from  Balboa, 
Canal  Zone,  to  points  in  Alaska,  via  the  steamer  WUmtngton. 

By  the  terms  of  the  charter  party  mentioned  the  Charles  Nelson 
Co.  and  the  Alaskan  Engineering  Commission,  acting  throu^  their 
respective  agents  on  the  Canal  Zone,  mutually  covenanted  and  agreed : 

"  1.  That  the  said  steamer,  being  tight,  staunch,  and  strong  and  in 
every  way  fitted  for  the  voyage,  ^all,  with  all  possible  dispatch,  load, 
in  the  customary  manner,  irom  .he  charterers,  a  cargo  of  railroad  and 
other  material  of  approximately  1,900  measurement  tons,  and,  being 
sc  loaded,  shall  therewith  proceed  with  all  possible  dispatch  to  the 
port  of  Seward,  Alaska,  and  there  unload  ten  dump  cars,  and  thence 
proceed  to  Knik  Anchorage,  Alaska,  and  there  deliver  alongside  any 
wharf  or  Soating  depot  or  into  lighters  the  balance  of  the  cargo." 

"  2.  Freight  to  be  paid  at  the  rate  of  $16,  United  States  currency, 
per  ton  of  2,000  pounds,  or  40  cubic  feet,  at  owners'  option,  such 
freight  to  be  paid  to  the  owners'  agents  at  port  of  disdoarge  upon 
delivery  of  cargo.    •    •    •" 

•  •  •  •  «     r.i,z.di,GoOgl4' 
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"  6.  The  master,  owner,  or  agent  is  hereby  bound  to  sign  bills  of 
lading  at  the  office  of  the  charterers  or  their  agents  within  21  hours 
after  the  careo  is  loaded  and  charterers  are  likewise  bound  to  have 
ttiese  ready  for  signature." 

**12.  If  any  dispute  shall  arise  regarding  any  of  clauses  In  this 
charter,  or  as  to  any  matter  or  thing  to  be  done  or  omitted  in  pur- 
suance thereof,  or  as  to  any  breach  of  the  same,  or  as  to  the  ri^ts  or 
liabilities  of  either  of  the  parties,  it  shall  be  settled  by  arbitration  at 
the  port  where  the  dispute  arises,  one  arbitrator  being  appointed  by 
the  owner  or  master  and  the  other  by  the  charterers  or  Uieir  agents, 
and  before  proceeding  with  the  reference  the  two  arbitrators  shall 
choose  an  umpire,  and  the  decision  of  the  arbitrators  and  of  the 
umpire  shall  be  final  unless  either  party  appeals  to  the  court  of 
jurisdiction  within  30  days  after  the  delivery  of  the  award." 
•  •  «  •  *  *  • 

"  14.  Shippers  to  have  all  cargo  weighed,  marked,  and  numbered. 
Owner  to  have  Uie  right  to  check  all  weights  and  measurements,  both 
upon  loading  and  discharge,  if  in  dispute,  such  weighing  to  be  for 
shippers*  account" 

By  the  term  "owner,"  as  used  in  this  charter  party,  was  meant 
the  owner  of  the  vessel.  By  the  terms  "  charterer  "  and  "  shippers,'* 
as  therein  used,  was  meant  the  Alaskan  Engineering  Commission. 

The  materials  to  be  shipped  consisted  of  parts  of  10  Oliver  dump 
cars  consigned  to  Seward,  Alaska,  and  10  dump  cars,  15  Lidgerwood 
cars,  and  sundry  parts  of  Star  well  drills  and  Oswego  boilers  con- 
KLgned  to  Ship  Creek  (Anchorage),  Alaska. 

The  materials  in  question  were  loaded  with  dispatch  and,  upon 
completion  of  such  loading,  the  master  signed  two  bills  of  lading  pre- 
pared by  the  charterers  for  his  signature,  one  covering  the  shipment 
to  Seward  and  the  other  that  to  Anchorage,  each  of  these  bills  of 
lading  being  marked  with  the  notation  "  Conditions  covered  by 
charter  party." 

The  bill  of  lading  covering  the  shipment  to  Seward  listed  all 
material  to  be  delivered  at  that  point,  giving  the  wei^t  of  each  item 
and  the  total  cubic  feet  at  26,054.587.  This  bill  of  lading  also  con- 
tained the  consignor's  certificate  of  shipment,  as  follows: 

"  Balboa,  C.  Z.,  Avgwt  SO,  1916. 
**  I  have  this  day  shipped,  in  accordance  with  this  bill  of  lading, 
tb«  public  property  above  enumerated,  weight  319,660  pounds. 

"  R.  MOBRIS, 

"(For  Alaskan  Engineering  Commission.)" 
The  other  bill  of  lading,  covering  the  shipment  to  Anchorage,  like- 
wise listed  the  materials  covered  thereby,  giving  the  Weight  of  each 
item,  stating  the  total  weight  to  be  1,044,462  pounds,  total  cubic  feet 
to  be  59,568.65,  and  also  contained  the  notation  "  wmditions  covered 
by  charter  party,"  and  consignor's  certificate  of  shipment  as  above 
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quoted,  except  that  the  weight  shipped  was  certified  to  be  1^044,462 
pounds. 

To  each  of  said  bills  of  lading  wae  attached  a  detailed  packing  list, 
giving  the  weight  and  dimension  of  each  package  or  parcel  covered 
thereby.  No  question  or  dispute  as  to  the  size  or  weight  of  any  of 
the  parcels  or  packages  arose  when  same  were  being  loaded.  The 
weights  and  dimensions  were  figured,  it  appears,  from  original  shop 
di^a  wings. 

When  applying  for  charter  of  the  WilmtTigton,  the  master  of  that 
vessel  had  been  informed  that  a  cargo  slightly  in  excess  of  1,900 
tons  was  intended  to  be  furnished,  this  estimate  being  based  on  tJie 
oaj^o  that  was  eventually  shipped,  exclusive  of  certain  boilers  that 
were  also  shipped.  Certain  of  the  mateiials  were  accepted  by  the 
ship's  master  on  the  space  basis  and  others — the  heavier  and  less 
bulky  ones — on  a  weight  basis.  The  combined  bills  of  lading  called 
for  a  total  of  2,140.42  tons,  which,  at  the  rate  of  $16  per  ton,  would 
have  made  the  freight  amount  to  $34,246.72. 

On  arrival  at  Seward,  the  Alaskan  Engineering  Commission, 
claiming  that  the  weights  and  dimensions  shown  on  the  bill  of  lad- 
ing for  the  parts  of  dump  and  Lidgerwood  cars  were  excessive,  made 
what  it  contends  was  an  accurate  remeasurement  of  those  parts,  and 
the  vessel  owners  were  paid  on  the  basis  of  the  measurements  thus 
made,  accepting  such  payment,  however,  under  protest  that  it  was 
entitled  to  payment  of  freight  on  the  ba^s  of  the  measurements  and 
weights  indicated  by  the  bills  of  lading.  And,  although  the  owner 
appears  to  have  been  given  receipts,  at  unloading  ports  for  weights 
as  indicated  by  the  consignor's  certificates,  such  receipts  being  signed 
by  "  B.  H.  BamdoUar,  examiner  of  accounts,"  the  owner  was  paid 
only  for  a  total  of  1,397.57  tons,  payments  made,  including  certain 
items  of  subsistence  which  are  not  in  the  controversy,  amounting  to 
$22,361.12. 

It  appears  that  a  shipment  of  similar  materials  had  been  made 
shortly  before,  via  the  steamer  Sinaloa,  and  that  one  of  the  assistant 
engineers  of  the  Alaskan  Engineering  Commission  then  on  the 
Isthmus,  in  comparing  the  weights  and  measurements  of  the  material 
shipped  on  that  vessel  with  the  packing  list  made  from  the  shop 
drawings,  etc.,  had  discovered  that'  tiie  dimensions  of  the  dump  and 
Lidgerwood  cars  shown  by  such  packing  lists  were  excessive,  and 
had  corrected  the  bills  of  lading  covering  that  shipment  to  accord 
with  the  actual  measurements  and  weights  involved. 

The  cargo  carried  by  the  WUmmgUm,  as  before  stated,  consisted, 
in  part,  of  Oliver  dump  cars,  and  tiie  remeasurements  that  were  made 
in  Alaska  on  the  delivery  of  that  cargo  were,  I  gather,  amply  a  re- 
vision of  the  weights  and  measurements  indicated  by  die  bills  of 
lading  to  accord  with  the  weights  and  measurements  of  similar  ma* 
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teritils  carried  by  the  Sinaloa.  It  does  not  appenr,  certainly,  t\\at 
any  nctufil  re  measurements  were  made  in  Alnska  of  the  materials 
carried  by  the  WUmin/jton,  except  possibly  the  10  cars  unloaded  at 
Senard.  How  reliable  the  measurements  said  there  to  have  been 
made  were,  I  have  no  means  of  knowing. 

The  question  now  ai'ises  as  to  what  was  the  proper  basis  for  the 
settlement  of  freight  earned  by  the  steamer  Wilmington.  The  own- 
ers contend  that  they  are  entitled  to  payment  on  the  basis  of  measure- 
ments and  weights  indicated  by  the  bill  of  lading,  or  that,  in  any 
event,  they  are  entitled  to  payment  for  a  minimum  cargo  of  1.000 
tons,  as  it  was  only  on  the  representation  that  a  cargo  that  large 
would  be  furnished  that  they  consented  to  charter  the  vessel  at  all. 

Question  is  raised  as  to  whether  the  failure  of  the  master  of  the 
Vr'Umington  to  ask  for  an  arbitration  of  the  question  at  issue  when 
it  was  raised  at  delivery  port  does  not  estop  the  owners  from  now 
claiming  the  additional  amount  in  dispute,  and  this  point  may  b« 
disposed  of  before  proceeding  to  the  merits  of  the  case  proper. 

Article  12  of  the  charty  party  as  above  quoted  provided  that  if 
any  dispute  should  arise  regarding  any  of  the  clauses  of  the  charter 
party,  etc.,  it  should  be  settled  by  arbitration  at  the  port  where  the 
dispute  arose.  The  question  as  to  what  basis  the  owners  were  entitled 
to  clainn  freight  on  is  one  that  arose  at  the  port  of  discharges 
^'hether  that  could  be  called  "a  dispute"  within  the  meaning  of 
the  language  of  article  12  of  the  charter  party  is  a  question  that 
must  be  decided;  and,  in  considering  this,  it  is  pertinent  to  con- 
sider what  wag  meant  by  the  following  provision  in  article  14: 

"  Shippers  to  have  the  cargo  weighed,  marked,  and  numbered. 
Owners  to  have  the  right  to  check  all  weights  and  measurements, 
both  upon  loading  and  discharge,  if  in  dispute.  Such  weighing  to 
be  for  shippers'  account." 

Under  this  provision  it  seems  to  have  been  obligatory  upon  the 
Alaskan  Engineering  Commission  to  furnish  the  ship  with  a  state- 
ment of  the  weights  and  dimensions  of  the  cargo  to  be  shipped,  and 
it  was  the  ship's  privilege,  if  it  so  elected,  to  check  such  weights 
and  measurements,  either  upon  loading  or  at  the  time  of  unloading. 
There  is  nothing  in  this  paragraph,  however,  that  even  by  inference 
would  confer  upon  the  Alaskan  Engineering  Commission  any  right 
or  duty  itself  to  recheck,  reweigh,  or  remeasure  any  of  the  cargo, 
tiie  weights  and  measurements  of  which  had  once  been  certified  by  it. 

Under  this  provision,  therefore,  it  must  be  held  that  when  the 
parties  had  agreed  at  the  time  of  loading  upon  th^  volume  and 
extent  of  the  cargo  that  was  being  shipped,  it  was  not  thereafter 
within  the  right  or  prerogative  of  the  commission  to  qiie.stJon  the 
weights  and  measurements  thus  agreed  upon. 
8110° —VOL  23—17 8 
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.  Such  being  the  case,  there  was  not  any  room  or  occasion  for 
"dispute"  at  point  of  discharge  concerning  the  weights  and  meas- 
urements of  the  cargo,  and,  there  being  no  ground  or  occasion  for 
such  question  or  dispute,  there  was,  of  course,  nothing  which  the 
master  was  obliged  to  arbitrate  in  that  behalf.  He  was  not  obligei! 
to  request  an  arbitration  of  a  matter  that  was  beyond  the  scope 
of  any  arbitrators  to  settle  or  determine. 

The  failure,  therefore,  of  the  master  to  request  the  appointment 
of  arbitrators  at  the  point  of  discharge  to  satisfy  a  contention  of 
the  Alaskan  Engineering  Commission,  which  it  had  no  right  or 
privilege  to  raise  or  make,  did  not,  and  does  not,  estop  the  'owners 
from  claiming  any  balance  that  may  properly  be  due  them  on  account 
of  short  payments  made  at  point  of  delivery. 

The  papers  before  me  are  far  from  convincing  that  the  alleged 
measurements  made  at  point  of  discharge  were  more  accurate  or 
entitled  to  any  greater  credence  than  those  made  at  the  loading 
point.  It  may  be  that  the  bills  of  lading  were  in  error  as  to  the 
dimensions  or  weights  of  the  dump  cars,  but  this  fact,  if  it  be  a 
fact,  is  not  fortified  by  such  a  showing  of  evidence  as  would  be  con- 
vincing as  to  what  the  actual  weights  and  dimensions  were. 

I  think  it  must  be  held  on  all  the  facts  that  it  was  incumbent  on 
the  commission  to  weigh  and  measure  accurately  at  loading  port  the 
cargo  to  be  shipped,  aod  that  if  it  failed  to  do  so  it  must  suffer  the 
losses  incident  to  such  failure.  The  cargo  shipped,  counting  the 
boilers,  which  were  not  included  in  the  estimate  given  to  the  master 
pnor  to  the  making  of  the  charlef  party,  was  not  in  excfess  of  the 
i»rgo  which  the  commission  undertook  to  furnish  said  vessel,  and, 
while  there  was  no  absolute  guaranty  that  the  cargo  would  equal 
1,900  tons,  the  plain  inference  is  that  the  rate  quoted  was  condi- 
tioned very  largely  on  the  estimate  given  the  vessel  as  to  the  quan- 
tity of  materials  to  be  shipped.  In  the  light  of  all  the  facts  before 
me  relative  to  alleged  error  in  original  paddng  lists,  it  is  not  under- 
Gtood  how  or  why  receipts  given  at  unloading  ports  accorded  with 
quantities  and  weights  shown  by  such  packing  lists. 

On  all  the  facts  it  must  be  held  that  the  vessel  was  entitled  to  the 
payment  of  freight  at  the  rates  and  for  the  quantities  enumerated 
in  the  bills  of  lading  and  attached  packing  lists^-that  is,  for  2440.12 
tons  at  $16  per  ton,  or  a  total  of  $34,246.72.  It  has  been  paid  a 
total  of  $22,361.12.  A  certificate  of  differoices  in  its  favor  tor 
$11,885.60  will  issue  accordingly. 


coKPEnATioit  OT  mnxAi  lun  CAammts. 

Bnrel  mall  carriers  serrtng  triweekly  routes  are  entitled  to  locreased  c 

tlon  nnder  tbe  act  of  Jul;  28,  1916,  under  the  same  comJItlonB  as  are  roral 
carrlera  serviox  daily  rontea. 
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CfnptrolleT  Warwlok  to  the  FiMtnttiter  OeiterKl,  Angnit  Ifl,  1S1€'. 

I  have  your  letter  of  August  2,  1916,  requesting  decision  whether 
rural  mail  carriers  serving  triweekly  routes  of  greater  length  than 
30  miles  are  entitled  to  any  increase  of  compensation  under  the  pro- 
visions of  the  act  of  July  28, 1916  (Public,  No.  169,  p.  13). 

You  state: 

"  There  are  a  number  of  routes  in  operation  in  excess  of  30  miles 
in  length  on  which  service  is  performed  only  three  times  a  week, 
and  as  rec|uired  by  law  the  carriers  on  such  routes  have  been  paid 
on  the  basis  of  a  rout«  one-half  the  length  of  the  route  served  by 
them.  The  average  daily  travel  on  a  triweekly  route  of,  say,  32 
miles  being  only  16  miles,  and  $840  per  annum  being  the  salary  fixed 
by  law  for  daily  service  on  a  route  of  that  length,  it  seems  that  Con- 
gress did  not  intend  this  provision  to  apply  to  carriers  serving  tri- 
neekly  routes  in  excess  of  30  miles  in  length,  but  only  to  carriers 
whose  average  daily  travel  is  more  than  30  miles." 

The  act  of  July  28, 1916,  divides  rural  mail  routes  into  two  classes, 
to  be  known  as— 

"Standard  horse-drawn  vehicle  routes,  which  shall  be  twenty-four 
miles  in  length,  and 

"  Standard  motor-vehicle  routes,  which  shall  be  fifty  miles  in 


;Dgth, 
"liotl 


Nothing  herein  contained  shall  be  construed  to  prohibit  the 
establishment  of  horse-drawn  vehicle  routes  of  less  length  than  the 
standard  of  twenty-four  miles:  Provided,  That  if,  in  the  discre- 
tion of  the  Postmaster  General,  in  order  to  render  more  complete 
service,  it  should  be  necessary  to  do  so,  the  Postmaster  General  is 
hereby  authorized  to  increase  the  length  of  routes  not  to  exceed 
fifty  per  centum  above  tiw  standards  hwsin  prescribsd,  and  in  such 
cases  the  compensation  of  the  carrier  on  such  horse-drawn  vehicle 
routes  shall  be  increased  above  the  maximum  pay  heretofore  fixed 
by  law  for  rural  carriers  at  the  rate  of  $24  per  annum  for  each  mile 
of  said  routes  in  excess  of  thirty  mites,  and  any  major  fraction  of  a 
mile  iltall  be  coanted  as  a  mile,    *    *    *." 

The  joint  resolution  of  March  4,  1916  (38  Stat.,  1227),  provides 
that  on  and  after  July  1,  1915,  the  compensation  of  rural  letter 
carriers  shall  be  as  follows : 

"  •  *  •  for  serving  a  rural  route  of  24  miles  and  over,  6  days 
in  the  week,  ^all  be  91)200  per  annum,  payable  monthly ;  on  routes 
22  miles  and  leas  than  24  miles,  $1,152 ;  on  routes  20  miles  and  less 
than  2fi  miles,  $1,080;  on  routes  18  miles  and  less  than  20  miles, 
i960;  OD  routes  16  miles  and  less  than  18  miles,  $840;  on  routes  14 
miles  and  less  than  16  miles,  $720;  on  routes  12  miles  and  less  than 
14  milce,  $672;  on  routes  10  miles  and  less  than  12  miles,  $624;  on 
routes  8  miles  and  less  than  10  miles,  $576 ;  on  routes  6  miles  and 
less  than  8  miles,  $528 ;  on  routes  4  miles  and  less  than  6  miles,  $480. 
■A  rural  letter  carrier  serving  one  triweekly  route  shall  be  paid  on 
the  basis  for  a  route  one-hali  the  length  of  the  route  served  by  him, 
and  a  carrier  serving  two  triweekly  routes  shall  be  paid  on  the 
basis  for  a  route  one-half  of  the  combined  length  of  the  two  > 
routes:    •    «    *." 
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In  this  resolution  the  compensation  provided  considers  the  two 
factors  of  length  ,of  route  and  the  service.  The  compensation  is 
based,  first,  on  actual  length  of  route  with  six  days'  service,  and 
next  on  a  theoretical  length  of  route  based  on  three  days'  service. 

In  the  act  of  July  28, 1916,  the  length  of  route  alone  is  dealt  with, 
and  that  has  regard  to  the  standard  of  24  miles  actual  length 
therein  fixed,  without  regard  to  the  other  factor  of  service  and 
theoretical  lengths  obtained  therefrom. 

It  is  a  flat  increase  upon  the  maximum  pay  based  solely  on  length 
of  route,  and  I  am  unable  to  find  in  the  language  used  any  expression 
of  intention  that  the  increased  compensation  shall  not  be  applicable 
to  carriers  serving  triweekly  routes. 

By  the  resolution  of  March  4,  1915,  and  the  act  of  July  28,  1916, 
the  pay  of  these  employees  is  established  by  law,  and  the  provisions 
in  the  latter  act  that  the  compensation  '*  shall  be  increased  above  the 
maximum  pay  heretofore  fixed  by  law  "  at  the  rate  of  $24  per  annum 
per  mile  for  each  mile  in  excess  of  30  miles  does  not  pennit  this 
office  by  construction  to  adjust  inconsistencies  in  pay  or  to  supply  any 
supposed  omission  to  make  a  different  rate  for  routes  served  less  than 
six  days. 

Your  question  is  answered  accordingly. 


I>a;ment  by  the  Oovemment  for  an  option  to  purchase  Bnpplles  Is  not  antboHzed. 
OoHrtroller  Wuwlek  to  tlis  Ucnttaj  of  War,  Asvnit  17,  191«: 

Byyourreferenceof  the  12th  instant  of  a  letter  of  Maj.F.C.Bog^, 
Corps  of  Engineers,  United  States  Army,  inclosing  a  voucher  for 
$1  in  favor  of  James  Crawford,  El  Paso,  Tex,  being  for  a  six  months' 
option  on  ties  and  lumber,  my  decision  is  requested  as  to  whether 
the  voucher  is  properly  payable;  and'if  paid,  would  be  passed  to  the 
official  credit  of  the  disbursing  officer. 

On  July  28,  1916,  James  Crawford  executed  the  following  paper: 

"  For  and  in  the  consideration  of  the  sum  of  $1,  duly  received,  I 
hereby  agree  to  hold  for  six  months  from  date,  at  the  option  of  the 
Uniteii  States  depot  officer,  £1  Paso,  Tex.,  to  purchase,  at  the  prices 
hereinafter  stated,  the  following  ties  and  timbers  now  stored  in  the 
El  Paso  Milling  Co.  yards  at  El  Paso,  Tex, :"  (Here  follows  a  list  of 
the  ties  and  lumber,  with  the  price  of  each.) 

In  9  Comp,  Dec.,  569,  one  of  the  questions  submitted  was  whether 
the  payment  of  a  sum  of  money  for  an  option  for  a  right  of  way, 
water  right,  or  land  needed  for  reclamation  work  would  be  a  proper 
expenditure  from  the  reclamation  fund.    The  Comptroller  said: 

"  The  Secretary  of  the  Interior  would  have  the  right  to  pur- 
chase whatever  rights  or  property  that  is  necessary  in  his  judg- 
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meut  to  carry  out  the  provisions  of  the  net,  and  this  ffould  include 
the  right  to  purchase  'a  right  of  way,  water  right,  or  land  needed 
for  the  reGlamation  work,'  and  to  pay  for  the  same  from  the  rec- 
lamation fund,  but  by  section  3648,  supra,  before  he  can  legally 
pay  for  such  rights  or  property  the  ownership  of  such  rights  or 
property  must  vest  in  the  United  States.  I  do  not  think  he  would 
be  authorized  to  contract  and  pay  money  for  a  mere  option  to 
purchase  such  rights  or  property." 

1  do  not  know  of  any  authority  of  law  for  the  purchase  and  pay- 
ment of  an  option  to  purchase  suppliee.  The  policy  of  the  Oov- 
ernment  as  shown  in  the  laws  relating  to  the  purchase  of  supplies 
is  against  any  such  expenditures  and  it  should  not  be  made.  I  am 
of  the  opinion  that  payment  of  the  account  presented  to  Maj.  Boggs 
is  Dot  authorized  upon  the  facts  shown  on  the  voucher. 


CONTBACTS,  CEEATIOH  OF. 

Where  the  party  making  an  offer  htis  expressly  or  impliedly  constituted  tbe 
malls  his  agent  to  convey  the  acceptance  o(  the  other  party,  a  contract 
results  Immediately  npon  the  other  party's  placing  his  acceptance  in  the 
nmUs.  refardleas  of  whether  or  not  the  letter  of  acceptance  ever  reaches 
Its  destination. 
Scclsloa  br  Comptroller  Warwick,  Aasnst  17,  ISlSr 

Richard  H.  Grey  applied  July  81,  1816,  for  revision  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  disallowing,  July  12, 
1916,  his  claim,  No.  189486,  for  $462.54,  a  balance  alleged  to  be  due 
him  on  account  of  supplies  furnished  the  Navy  Department  under  or 
in  connection  with  proposal  accepted  November  5,  ldl5,  and  resultant 
contract  dated  November  21,  1915. 

The  claim  in  question  is  the  outgrowth  of  facta  which  may  be  sum- 
marized as  follows : 

Prior  to  November  2, 1915,  Hichard  H.  Grey  submitted  a  proposal 
to  the  Navy  Department,  in  response  to  advertisement  inviting  such 
proposals,  to  furnish  and  deliver  at  the  navy  yard,  Brooklyn,  N.  Y., 
within  45  days,  3,300  pounds  of  brass  nuts  of  varying  sizes,  at  prices 
for  the  different  sizes  involved  ranging  from  45  to  60  cents  per  pound 
and  totaling  $1,565  for  the  lot. 

Bids  were  opened  on  November  2,  1915,  and  after  tabulation  of 
same,  Richard  H.  Grey  being  found  to  be  the  lowest  bidder,  award 
was  duly  made  to  him  on  November  5,  1915,  for  furnishing  the  eight 
items  of  brass  nuts  in  question,  and  notice  of  such  award  was  mailed 
to  him  on  that  date. 

As  appears  from  copies  of  correspondence  submitted  by  claimant, 
under  date  of  November  8,  1915,  he  wrote  the  Chicago  Nut  Co.,  and 
on  the  following  day  telegraphed  to  like  effect,  stating  that  he 
anticipated  an  order  for  the  delivery  at  Brooklyn  of  the  specified 
quantities  of  nuts,  and  asked  for  quotations  for  filling  this -order  r 
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fihould  he  obtain  it.  NoTflmb«r  9  the  ClucBgo  Kut  Co.  telegraphed 
him  the  prices  which  it  would  charge  for  the  nuts  in  question,  these 
being  largely  in  excess  of  the  prices  at  which  BiehanJ  H,  Orey  had 
offered  to  furnish  them  to  the  Kavy  Department. 

On  the  same  date  the  Chicago  Nut  Co.  irrote  him  in  greater  de- 
tail, affirming  the  prices  thus  quoted,  the  aggregato  of  same  being 
$1,910.  Thereupon,  on  Movember  9,  Mr.  Qrej  telegraphed  the  Bu- 
reau of  Supplies  and  Accounts  as  follows : 

"  Respectfully  withdraw  my  bid,  class  one  fifty-seven,  brass  nuts 
for  Brooklyn,  opened  November  second,  account  strike  in  factory, 
which  now  prevents  acceptance  of  contract." 

He  claims  not  to  have  received  the  notice  of  award,  mailed  him  on 
November  5,  until  11.49  a.  m.  on  November  10,  or,  in  other  words, 
until  after  he  had  attempted  to  withdraw  his  bid  as  per  tbe  telegrani 
above  quoted. 

Following  this  ensued  much  correspondence  between  claimant  and 
the  Navy  Department,  he  asking  to  be  permitted  to  withdraw  his 
bid  or  that  acceptance  thereof  be  canceled,  and  declining  to  execute 
-  the  contract  in  accordanoe  with  his  original  proposal,  and  die  Navy 
Department  insisting  that  he  furnish  the  supplies  as  originally  pro- 
posed and  within  the  time  agreed. 

Finally,  on  January  SI,  1916,  fae  did  return  the  contract,  there- 
fore sent  him  for  execution,  duly  executed,  with  an  attached  letter  of 
protest,  however,  stating  iixtt  its  execution  had  been  forcfd  upcm 
him  after  the  withdrawal  of  hia  bid  by  wire  oa  November  9,  1916, 
previous  to  receipt  of  award;  Under  the  terms  of  this  contract,  aa 
executed,  be  undertook  to  furnish  the  ei^^t  items  of  nuts  at  unit 
prices  originally  propowd  at  an  aggregate  prioe  of  $ljiBi  for  the  lot 
within  45  days  after  date  of  contract,  or  by  January  6,  1916,  and  to 
pay  liquidated  damages  at  tbe  rate  oi  one-twcoti«tb  of  1  per  cent 
for  each  day  of  delay  in  anch  delivery  not  due  to  ^eeifted,  escuaable 
cansaa. 

Thereafter,  under  arrangements  made  with  the  Chicago  Nat  Co.,  be 
proceeded  to  furnish  approximately  the  specified  quai^ities  of  nuts 
and  was  paid  therefor  at  the  rates  named  in  his  original  proposal  and 
in  tbe  eontraet  executed  as  above  set  forth,  less  liquidated  damages  at 
the  agreed  rate  for  the  delays  that  o^urred  in  ttie  delivery  of  such 
materiala.  The  nuts  actually  furnished  by  him  at  the  contract  rates 
were  worth  a  total  of  $1^47.29,  and  this  sum  he  has  been  paid, 
less  accrued  liquidated  damages  amounting  to  $76.44. 

He  now  submits  what  would  appear  to  be  convincing  evidence  that 
the  nuts  in  question  actually  cost  him,  including  freight  to  Brooklyn, 
a  total  of  $1,953.59,  or  $482.64  in  ezcese  of  what  he  has  actually  been 
paid  on  Euch  account.  He  now  makes  claim  for  this  difference.  His 
contention  is  based  on  the  withdrawal,  or  attempted  witbdrawal,  of 
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bis  bid  ou  November  9,  1015,  ai  Mt  forth  above.  Ha  contends  thst 
h«  had  a  perfect  right  to  withdraw  his  bid  at  that  time,  he  not  having 
received  official  notice  that  hU  bid  had  been  accepted,  and  that  in  later 
famishing  the  supplies  he  furnished  them  without  reference  to  any 
sgreemeot  as  to  price  and  is  entitled  to  receive  the  value  thereof. 

This  contention  is  not  tenable.  It  is  well  settled  that  where  a 
person  makes  an  offer  and  requires  or  authorises  the  offeree,  either 
expressly  or  impliedly,  to  send  his  answer  by  post,  and  the  answer  is 
duly  posted,  the  contract  is  complete  from  the  time  the  letter  is 
mailed,  and  it  is  imroatcfial  that  afterwards  the  letter  be  delayed  or 
altogether  fail  in  reaching  its  destination  by  default  of  the  poet 
office  or  by  accident  in  transmission.  As  soon  as  the  letter  is  delivered 
to  the  post  office  the  contract  is  as  complete  as  if  the  acceptor  had 
put  it  into  the  hands  of  a  messenger  sent  by  the  offerer  himself,  as 
bis  agent,  to  deliver  the  offer  and  receive  the  acceptance.  (Lawaon 
on  Contracta,  2d  edition,  p.  35.) 

At  the  time,  therefore,  that  claimant  in  this  case  contemplated 
withdrawing  his  bid  a  contract,  except  for  the  formality  of  later  re- 
ducing it  to  writing,  had  been  fully  effected  between  the  parties,  and 
it  was  beyond  the  power  of  bidder  to  withdraw  therefrom  without 
tiie  assent  of  the  other  party.  {United  States  v.  Steamship  Co.,  23B 
U.S.,  88.) 

The  inquiry  which  claimant  addressed  to  his  proposed  subcon- 
tractor on  November  8,  1915,  would  seem  to  indicate,  anyway,  that 
claimant  then  had  some  knowledge  that  award  had  been  made  to  him 
of  the  iteiUB  in  question,  but  asBuming  that  he  had  no  aach  knowledge, 
it  is  certain  that  the  inquiry  then  addressed  to  the  Chicago  Nut  Co. 
iihould  more  properly  have  been  ao  addressed  prior  to  the  time  his 
bid  was  submitted. 

This  case  involves  nothing  more  than  a  mistake  on  the  part  of  the 
bidder  as  to  what  he  would  find  it  possible  and  profitable  to  do.  He 
has  no  legal  claim  to  payment  of  any  amount  in  excess  of  the  valae, 
at  contract  rates,  of  the  supplies  actually  furnished  and  delivered  by 
him,  and  having  been  paid  in  accordance  with  his  contract,  the  claim 
for  an  additional  amount  was  properly  disallowed  by  the  auditor. 

The  auditor's  action  is  affirmed.    •    •    • 
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Where  a  vessel  of  the  Navat  Aaxltlary  Service,  with  otdcera  and  crew,  is  with- 
drawn from  Its  r^ular  dnty  um1«r  th«  Nav?  Department  and  Is  uw>l  for 
a  certain  period  in  tratiaportlOK  aapDlies  'or  the  Dspartnient  of  Conmerre, 
the  approprlatlffl)  for  that  clepartmeot  aTBllabl*  genersily  for  the  trnus- 
portetlon  of  such  suppMw  la  chargeable  with  the  t^tal  expenses  Encurivd  by 
the-Nnv;  Department  la  the  nialntenanc^  nnd  operation  of  the  vessel  during 
snch  period.  Including  the  pay  and  subsistence  of  the  offlcera  and  crew. 
22  CotDp.  Dec.,  145,  distinguished.)  MC 
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DMliiaB  by  ComptrvUet  Wkrwlok,  Aofvrt  IT,  UU: 

The  Secretary  of  the  Navy  applied  August  9,  1916,  for  revifflon 
of  the  action  of  the  Auditor  for  the  State  and  other  Departments  in 
disallowing,  per  settlement  No.  11794,  July  22,  1916,  Uie  following 
item: 

"pKOrnECnNG  seal  and  salmon   USHEBISB  of  AUiBKA,   1*18. 

"At  the  request  of  the  Department  of  Commerce,  the  U.S. S.'S'oftifri, 
a  vessel  of  the  Navy  Department,  made  a  trip  from  Seattle  to  the 
Pribilof  Islands  of  Alaska,  on  which  665  tons  of  cargo  were  carried. 
Of  this  cargo  115  tons  belonged  to  the  Navy  Department  and  650 
tons  to  the  Department  of  Commerce,  or  82.7069  per  cent  of  the 
entire  cargo.  Settiement  has  been  made  on  this  basis  for  allowable 
items. 

"  The  Navy  Department  included  in  its  bill  an  item  of  $4,137.08 
for  pay  and  subsistence  of  the  officers  and  crew  of  the  Safurn  accrued 
during  the  trip  which  amount  was  paid  from  the  appropriatitm, 
'  Maintenance  of  Naval  Auxiliaries,  Bureau  of  Navigation,  1916,'  and 
claimed  that  $3,413.37  on  the  above  basis  was  due  from  the  Depart- 
ment of  Commerce.  The  appropriation  named  is  a  lump  sum  appro- 
priation as  follows:  'Maintenance  of  naval  auxiliaries;  Pay,  trans- 
portation, shipping,  and  subsistence  of  civilian  officers  and  crews  of 
naval  auxiliaries,  and  all  expenses  connected  with  naval  auxiliaries 
employed  in  emergencies  which  can  not  be  paid  from  other  appro- 
priations, $800,000.'  The  rule  is  that  charge  against  the  department 
for  which  service  was  performed  is  permissible  only  wliere  the 
payments  had  been  made  from  a  lump-sum  appropriation  for  a 
particular  purpose;  that  is,  for  a  specific  and  individual  project  or 
undertaking.  The  transfer  is  not  permissible  even  in  the  case  of 
lump-sum  appropriations  where  these  appropriations  are  for  the 
regular  maintenance  of  the  establishment  or  service,  as  is  clearly  the 
character  of  the  Navy  appropriation  quoted  above.  The  claim  must 
therefore  be  disallowed  (22  Comp.  Dec,  145),  $3,418.37." 

The  particular  question  involved  in  this  case  is  whether  the  pro- 
portionate share  of  the  expenses  incurred  by  the  Navy  Department 
on  the  trip  of  this  vessel,  for  pay  and  subsistence  of  the  officers  and 
crew  of  the  naval  auxiliary  vessel,  should  be  charged  against  as  ap- 
propriation of  the  Department  of  Commerce  and  credited  to  an  ap- 
propriation of  the  Navy  Department. 

From  the  papers  in  the  case  it  appears  that  the  Navy  Department, 
at  the  special  request  of  the  Department  of  Commerce,  diverted  the 
naval  collier  Saturn  from  her  regular  employment  for  the  purpose 
of  transporting  supplies  for  the  Department  of  Commerce  to  the 
Pribilof  Islands  of  Alaska;  that,  prior  to  this  action  by  the  Navy 
Department,  the  Department  of  Commerce  had  agreed  to  reimburse 
the  Navy  Department  for  all  expenses  of  the  vessel  on  the  proposed 
trip;  that  the  Navy  Department  advised  the  Department  of  Com- 
merce that  the  probable  expenses  would  be  about  $6,000  per  month; 
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that  the  Saium  was  engaged,  on  this  trip,  37  days;  that  the  total 
expenses  of  the  trip  were  $10,948.44,  of  which  $4,127,08  was  for  pny 
and  subs'stence  of  the  officers  aud  crew  of  the  vessel,  and  $6,821.36 
was  for  operating  expenses;  that  the  vessel  carried  a  total  cargo  of 
fi6.>  tons,  of  which  650  tons  was  for  the  Department  of  Commerce 
and  115  tons  was  for  the  Xavy  Department;  that  the  pro  rata  share 
of  the  expenses  for  which  the  Navy  Department  requested  reimburse- 
ment from  the  Department  of  Commerce  is  $9,055.10,  of  which  $3,- 
413.37  was  for  pay  and  subsistence  of  officers  and  crew  of  the  vessel, 
and  $5,641,73  was  for  operating  expenses;  that  the  Department  of 
Commerce  approved  this  claim  for  reimbursement  and  transmitted 
Enme  to. the  auditor  with  the  request  for  settlement  as  indicated:  and 
that  the  Auditor  for  the  State  and  Other  Departments  disallowed  the 
claim  for  $3,413.87  on  account  of  pay  and  subsistence  of  officers  and 
crew. 

The  auditor  bases  his  disallowance  on  decision  of  this  office  dated 
September  22, 1915  {22  Comp.  Dec,  145),  wherein  it  was  held,  quot- 
ing the  syllabus: 

"  It  is  the  general  rule  that  where  an  officer  or  employee  of  one 
executive    department   performs   services   for   another    department 


under  proper  orders,  only  such  expenses  as  are  extra  and  incurred 
solely  by  reason  of  such  duty  are  to  be  borne  by  the  department  for 
whicli  the  duty  is  performed.    However,  where  the  officer  or  employee 


performing  such  duty  is  emplo3'ed  under  a  lump-sum  appropriation 
and  his  place  in  his  own  department  is  filled  by  an  additional  person 
during  the  period  of  such  duty,  all  expenses  incident  to  the  detached 
duty,  including  the  salary  of  such  officer  or  employee  and  his  sub- 
^stence  where  regularly  furnished  under  his  contract  of  employ- 
ment, are  to  be  borne  by  the  department  for  which  the  duty  is  per- 
formed. 

"Where  a  lighthouse  tender  with  officers  and  crew  is  used  in 
mine-planting  practice  for  the  War  Department,  only  extra  ex- 
penses incident  to  such  use,. such  as  the  cost  of  additional  fuel  and 
oil,  are  to  be  charged  to  the  War  Department,  the  pay  of  the  officers 
and  crew  and  their  subsistence,  or  commutation  thereof,  being 
chai^eable  to  the  Department  of  Commerce,  under  which  they  are 
regularly  employed." 

It  was  also  stated  in  said  decision,  page  148,  that : 

"  While  the  decisions  have  referred  to  transactions  of  the  kind  now 
under  consideration  as  details  of  employees,  I  think  they  should  be 
viewed  as  the  performance  of  service  by  one  department,  through  its 
existing  permanent  ^organization,  for  another  department.  The 
custom  is  that  such  ser%'ice  when  small  shall  be  given  as  a  matter  of 
courtesy,  and  when  of  some  substantial  value  reimbursement  of  full 
cost  shall  be  made  in  order  that  the  department  securing  the  service 
shall  not  secure  more  work  than  its  appropriation  authorizes." 

This  case  was  one  involving  the  temporary  use  by  the  War  De- 
partment of  a  vessel  belonging  to  tbei  Department  of  Conunerce  for 
one  and  one-third  days. 
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It  was  also  stated  in  that  deciaon — 

"  *  *  *  but  it  does  not  appear  that  the  Department  of  Com- 
merce incurred  an-jf  additional  expenses  for  salary  by  reason  of  the 
detail  to  daty  in  the  War  Department.  On  the  contrary,  it  appears 
that  they  were  detailed  because  their  services  could  oonTeAiently  b« 
spared,  and  that  their  salaries  would  have  been  paid  by  the  Deoart- 
ment  of  Commerce  certainly  and  at  all  events,  even  if  they  haa  not 
been  so  detailed." 

The  use  of  the  vessel  by  the  War  Department  was,  in  this  case,  con- 
sidered as  a  detail  of  the  officers  and  crew. 

This  reasoning  does  not  apply  to  the  case  now  before  me.  There 
was  no  detail  whatever  in  this  case.  It  was  more  in  the  nature  of  an 
agreement  to  perform  a  service.  The  officers  and  crew  in  the  Naval 
Auxiliary  Service  are  in  the  status  of  civilian  crews.  If  the  officers 
are  not  required  for  service  on  vessels  they  are  furloughed,  and  the 
crew,  being  shipped  in  the  same  manner  as  for  service  on  marine  ves- 
sels, are  not  shipped  unless  needed  to  man  a  vessel.  They  have  no 
permanent  tenure  of  office  and,  if  a  vessel  of  the  Auxiliary  Service 
was  Withdrawn  from  the  active  service  for  a  period  of  37  days, 
there  would  be  no  expense  for  pay  and  subsistence  of  officers  and 
crew.  This  vessel  was  withdrawn  from  her  regular  duties  to  per- 
form a  service  for  and  at  the  request  of  another  department  of  the 
Government,  and,  if  the  Department  of  Commerce  had  not  secured 
Uie  services  of  this  vessel,  it  would  have  been  necessary  to  secure  a 
merchant  vessel.  This  was  a  service  of  Hubatantial  value  for  which 
reimbursement  of  the  full  cost  should  be  made  in  order  that  the  De- 
partment of  Commerce  shall  not  secure  more  work  than  its  appro- 
priation authorizes. 

The  appropriation  from  which  the  pay  and  subsistence  of  the  offi- 
cers and  crew  was  paid  is  as  follows: 

"Maintenance  of  Naval  Auxiliaries:  Pay,  transportation,  flip- 
ping, and  snh^stence  of  civilian  officers  and  crews  of  naval  auxiO- 
ariesj  and  all  expenses  connected  with  naval  auxiliaries  employed  in 
emergencies  which  can  not  be  paid  fn»n  other  appropriations, 
$800,000  (act  of  Mar.  3, 191&,  38  Stat.,  932).'* 

The  Secretary  of  the  Navy  states  that  there  exists  a  deficiency  in 
this  appropriation  and  that  it  will  be  further  increased  by  the 
amount  of  this  claim  if  the  auditor's  action  is  affirmed. 

He  further  states: 

*'  In  view  of  the  fact  that  the  Sa^im  made  this  trip  as  an  accom- 
modation to  the  Department  of  Commerce  with  the  detoite  .under- 
standing that  all  expenses  of  the  trip  would  be  paid  for  by  them,  and 
would  not  have  been  undertaken  otherwise,  and  that  tiie  settlement 
as  made  augments  to  a  considerable  extent  the  appropriation  for  the 
Department  of  Commerce.    Also,  that  decision  referred  to  was  not 
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rendered  until  a  month  after  all  arrangements  had  been  made  and 
the  vessel  had  started  on  ibe  trip,  it  is  requested  that  this  settlement 
he  reviewed    *     *     *." 

The  appropriotion  of  the  Department  of  Commerce  from  which 
the  SeciW^ry  of  said  department  recommended  that  reimbursement 
to  t^'Vavy  Department  be  made,  ie  found  in  the  act  of  August  1, 
mi  (38  Stat.,  664),  as  follows: 

"Alaska  General  Service;  For  protecting  the  seal  fisheries  of 
Alaska,  including  the  furnishing  of  food,  fuel,  clothing,  and.  other 
necessities  of  life  to  the  natives  of  the  Pribilof  Islands  of  Alaska, 
transportation  of  supplies  to  and  from  the  islands,  expenses  of  travel 
of  agents  and  other  employees  and  subsistence  while  on  said  islands, 
hire  and  maintenance  of  vessels,  and  for  all  expenses  necessary  to 
carry  out  the  provisions  of  the  act  approved  April  tw,enty-firBt,  nine- 
teen hundred  and  ten,  entiled  'An  act  to  protect  the  Beaf  fisheries  of 
Alaska,  and  for  other  purposes,'  and  for  the  protection  of  the  fish- 
tries  of  Alaska,  including  travel,  hire  of  boats,  employment  of  tem- 
porary labor,  and  all  other  necessary  expenses  connected  therewith, 
$60fiOO." 

The  above  appropriation  specifically  provides  for  the  expenses  of 
transportation  of  supplies  to  and  from  the  Pribilof  Islands.  If  the 
auditor's  action  ie  affirmed,  the  above  appropnation  will  be  saved  an 
expense  for  the  transportation  of  supplies  to  the  Pribilof  Islands  of 
$3^18.37. 

Congress  having  gpecifically  provided  an  appropriation  for  the 
transportatioD  of  supplies  to  the  Pribilof  Islands,  that  appropria- 
tion alone  is  available  for  such  expenses  and  should  be  charged  with 
the  full  cost  of  thfl  transportation  is  administratively  arranged  by 
the  DepaJiancnt  of  Commeroe  with  the  Navy  Department  Ths 
departotent,  when  entering  into  the  agreement  with  the  Xavy  De- 
partment for  the  use  of  the  naval  veesel,  no  doubt  took  into  consid' 
eration  what  tliQ  cost  would  have  been  if  the  supplies  were  to  bs 
transported  by  »  merchant  vessel  and  dtoided  to  accept  the  proposi- 
tion of  the  Navy  Department 

In  decision  of  Deoember  9, 161S  (6S  MS.  Comp.  Dec,  1048),  the  ex- 
penses incurred  by  a  naval  collier  used  for  transporting  sand  from 
the  United  States  to  Htmolalu  for  use  in  the  conirtruction  of  a 
d^  dock  at  that  place  was  oonsidered,  and  it  was  said : 

"The  collier  if«ro  Is  a  naval  auxiliary  and  there  is  a  specific  ap- 
propiiatitm  for  the  maintenance  of  naval  auxiliaries  (87  Stat.,  883). 
The  aerviee  to  which  it  is  proposed  to  assign  the  Nero  is  not  the  usual 
employment  of  naval  auxiliaries  and  for  which  they  are  maintained. 
The  service  proposed  is  an  expense  belonging  to  the  building  of  the 
dry  dock  and  is  rendered  necessary  because  of  inability  to  procure 
the  employment  of  a  commercial  vessel. 

"  ITnder  all  the  circumstances  shown  I  am  of  opinion  that  the  eX' 
pauses  pf  piaiotajping  the  collier  Nmv  while  engaged  in  procuring 
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(ind  trnnsporting  the  sand  to  the  dry  dock  nt  Penrl  Harbor,  Hawaii, 
should  be  charged  to  the  appropriations  for  the  constniqtion  of  s&id 
dry  (lock." 

The  facts  in  the  case  now  before  me  are  similar  to  the  nbove  case. 
In  the  present  case  the  vessel  wns  used  for  a  service  {txtlTsporting 
supplies  for  the  Department  of -Commerce)  which  is  not  A^^sual 
employment  of  n  naval  auxiliary.  After  a  full  consideration  of  all 
the  facts  presented  I  am  of  opinion  that  the  action  of  the  auditor 
should  be  reversed. 


DAKAQE  TO  PRIVATE  PEQFERTT,  CAHAL  ZOUE. 

Tlie  currcDt  npproprlatlon  for  the  pnyinent  of  claims  for  damages  to  private 
lomis  or  property  In  the  CRnalZone,  "by  reason  of  the  operations  of  the 
United  States.  Its  agents  or  employees  *  *  '  "  Is  not  avatlnbte  for  (he 
pnyment  of  claims  for  tlninnges  ilue  to  necllgence  or  other  torts  of  such 
DEenta  or  employees  of  the  United  States. 

Comptroller  Warwick  to  tlie  Secretary  of  War.  Ansntt  17,  1816: 

I  have  your  letter  of  August  5,  1916,  i-equesting  decision  whether  , 
the  Malambo  iire  claims,  which  were  the  subject  of  decision  of  this 
office  March  31,  1906  (12  Comp.  Dec.,  580),  may  be  paid  under  the 
provision  for  payment  of  claims  for  damages,  in  the  appropriation 
for  the  Panama  Canal  made  in  the  act  of  July  1,  1916  (Public,  No. 
13^,  p  79),  in  view  of  the  fact  that  an  amendment  to  the  appi-opria- 
tion  making  special  provision  for  these  claims  was  struck  out  in 
Congress. 

In  12  Comp.  Dec,  680,  it  was  ruled  that  payment  could  not  be 
made  of  "  the  claims  of  the  ownere  whose  property  in  the  cities  of 
Panama  and  Colon  was  destroyed  by  fire  while  it  was  being  fumi- 
gated by  employees  of  the  Canal  Zone  government,  the  fire  occur- 
ring by  accident  or  by  the  negligence  of  such  employees." 

The  question  did  not  involve  an  award  made  by  a  joint  commis^on 
under  article  6  of  the  convention  between  the  United  States  and  the 
Bepublic  of  Panama  proclaimed  February  26,  1904  (33  SUt.,  2236), 
and  it  was  expressly  stated  in  the  decision  that  the  conclusion  reached 
did  not  decide  "  that  claims  can  not  be  paid  from  the  moneys  appro- 
priated for  the  canal  when  the  claims  are  of  the  character,  and  are 
adjudicated  in  the  manner,  stated  in  article  6  of  the  convention.'* 

Subsequently,  about  1907,  the  claims  were  referred  to  a  joint  com- 
mission appointed  under  the  terms  of  the  convention,  and  the  com- 
mission reported  that  being  unable  to  determine  the  origin  and 
cause  of  the  fire,  it  was  of  the  opinion  the  case  should  be  compromised, 
and  recommended  the  payment  by  the  United  States  of  damages 
t^gregating  $58,800, 

The  commission's  report  was  transmitted  to  Congress  by  the  Sec- 
retary of  War  by  direction  of  tiie  President,  February  2,  1909,  in 
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order  tJiat  Congress  might  determine  whether  on  appropriation 
should  be  made,  and  it  wae  referred  to  the  Committee  on  Claims. 
(H.  Doc.  No.  1411,  60th  Cong.,  2d  sess.) 

The  matter  was  later  submitted  to  the  Attorney  General,  and  in 
an  opinion  of  February  24,  1911,  he  pdrised  the  President  that  there 
was  no  appropriation  available  for  payment. 

He  cited  with  approval  the  prior  decision  of  this  office;  was  in- 
clined to  think  from  the  testimony  before  the  commission  that  the 
fire  originated  through  the  negligence  of  the  agents  of  the  Govern- 
ment carrying  on  the  work  of  fumigation;  that  under  the  cii'cum- 
stances,  notwithstanding  the  finding  of  the  commission  was  inde- 
terminate, it  would  hardly  be  worth  while  to  submit  the  matter  to 
another  oommis^on,  as  in  all  probability  the  most  it  could  find  would 
be  that  the  fire  was  caused  by  such  negligence,  in  which  event  the 
Government  would  not  be  liable;  and  that — 

"It  follows  from  what  has  been  said  that  even  if  there  be  an 
appropriation  available  from  which  damages  caused  individuals 
by  necessary  works  of  sanitation  authorized  by  the  government  of 
the  Canal  Zone  can  be  paid,  it  would  be  inapplicable  to  this  case 
unless  another  joint  commission  appointed  under  the  convention 
referred  to  should  determine  that  the  fire  was  a  necessanr  result  of 
the  work  of  fumigation  authorized  by  the  government  of  the  Canal 
Zone,  and  not  the  result  of  the  negligence  of  the  Government  agents. 
This,  ns  above  stated,  in  all  probability,  it  would  not  be  able  to  do." 

You  state  that  a  supplemental  estimate  for  payment  of  these 
claims,  in  the  amounts  enumerated  on  page  22  of  Senate  document 
No,  148,  Sixty-second  Congress,  second  session,  was  submitted  to  Con- 
gress December  15,  1915,  with  recommendation  that  an  item  be  in- 
serted in  the  sundry  civil  bill,  that  the  Senate  amended  the  bill  to 
include  the  item,  but  action  on  the  conference  report  on  the  bill 
shows  that  the  Senate  receded  from  the  amendment. 

The  item  does  not  appear  in  the  sundry  civil  appropriation  act 
for  the  fiscal  year  1917,  but  the  question  is  whether  payment  may 
be  made  under  the  general  provision  therein  for — 

"  *  *  *  claims  for  damages  caused  to  owners  of  private  lands, 
or  property  of  any  kind  by  reason  of  the  grants  contained  in  the 
treaty  between  the  United  States  and  the  Republic  of  Panama,, 
proclaimed  February  26,  1904,  or  by  reason  of  the  operations  of  the 
United  States,  its  agents  or  employees,  or  by  reason  of  the  construc- 
tion, maintenance,  operation^  sanitation,  and  protection  of  the  said 
canal  or  of  the  works  of  sanitation  and  protection  therein  provided 
for,  whether  such  claims  are  compromised  by  agreement  between 
the  claimants  and  the  Governor  of  the  Panama  Canal  or  allowed 
by  a  joint  land  commission ;    •    *    •. 

Assuming  that  under  this  provision  the  appropriation  is  available 
for  the  payment  of  damages  caused  by  necessary  works  of  sanitation,. 
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yet  as  stated  in  the  extract,  gupra,  from  the  opinion  of  the  Attorney 
General,  it  would  be  inapplicable  here  because  the  matter  is  not  in 
that  status,  but  in  the  status  of  having  been  caused  by  negligence 
for  which  the  Government  is  not  liable. 

And  a  farther  reason  lies  in  the  fact  that  the  matter  was  referred 
to  Congress  for  its  consideration  whether  an  appropriation  should 
be  made,  and  an  amendment  to  the  particular  appropriation  now 
proposed  to  be  used  failed.  The  conclusion  is  thus  justified  that  the 
payment  is  not  authorized  under  the  general  provision,  tupra,  in 
that  appropriation. 

These  claims  have  been  particularly  brought  to  the  attention  of 
Congress  and  they  must  be  considered  as  matters  requiring  specific 
appropriation  by  Congress  to  authorize  their  payment,  and  as  not 
coming  under  the  general  provisions  of  an  annual  appropriation. 
Such  provisions  can  not  be  given  the  retroactive  effect  that  would  be 
r  in  thifi  case. 


aoVSTSVCIIOir  07  COHTSACTS— PAT  lOB  SVHDATS, 

Where  the  contract  of  nnpioyment,  on  a  per  dtem  basis,  oF  an  officer  of  the 
GoTerDment  has  been  given  a  deQnlte  construction  by  the  acts  of  both 
parties  thereto  for  a  period  of  several  years,  the  officer  ia  thereby  estopped 
frcHn  thereafter  asserting  that  the  contract  should  be  given  a  Ulfteroit 
construction  allowing  him  pay  for  Sundays  whennot  on  duty. 

Seddim  by  Conptrollei  Warwlok,  Anenit  18.  1914: 

John  A.  Hendricks  applied  April  27,  1&16,  for  revision  of  th« 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  dis- 
allowing, by  certificate  No.  28537,  dated  April  18,  1916,  his  claim 
for  $2,430  alleged  to  be  due  him  as  per  diem  compensaticHi  for 
services  as  attorney  in  the  Department  of  Justice  for  each  of  the 
243  Sundays  during  the  period  from  Mardi  7,  1911,  to  October 
81, 1915. 

Mr.  Hendricks  was  first  appointed  in  the  Department  of  Justice 
on  January  22, 1901,  as  evidenced  by  a  letter  of  the  Attorney  General 
of  that  date,  as  follows : 

"  You  are  hereby  specially  employed  to  take  evidence  in  Indian 
depredation  cases  in  Texas,  New  Mexico,  Arizona,  and  Indian  Terri- 
tory. For  your  services  your  compensation  will  be  $6  per  day  and 
your  necessary  and  proper  expenses." 

The  terms  of  his  employment  were  modified  by  letter  of  November 
1,1906,  as  follows: 

"  Your  appointment  as  special  attorney  in  the  Department  of 
Justice  is  hereby  changed  so  as  to  read  as  follows: 

" '  You  are  hereby  specially  employed  to  take  testimony  in  the 
field  to  assist  in  the  tnal  of  Indian  depredation  cases.    Yoor  com- 
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penattion  will  be  at  the  rmte  of  $6  per  diem  and  necessary  expenses. 
When  directed  to  come  to  Washington  for  work,  after  reaching 
there  your  compensation  will  be  at  the  rate  of  $10  per  diem  {Sundays 
exchided),  without  allowance  for  expenses.'" 

Xo  question  arises  as  to  the  rate  of  pay  or  allowances  under  the 
two  appointments  above  quoted,  but  by  letter  of  March  7,  1911,  the 
terms  of  his  employment  were  further  modified  as  follows: 

"  Commencing  to-day,  your  compensation  as  special  attorney  under 
the  appropriation  for  'defense  in  Indian  depredation  claims'  will 
he  $10  a  duy  and  expenses  when  in  the  field  and  $10  a  day  and  $3  a 
day  for  subsistence  when  in  Washington,  including  Sundays  and 
holidays." 

By  letter  of  April  18,  1913,  his  official  headquarters  were  fixed  at 
Washington,  D.  C,  and  he  was  advised  accordingly  that  "  Hereafter 
you  will  not  be  allowed  your  expenses  or  a  per  diem  in  lieu  thereof 
while  at  your  headquarters." 

December  16,  1913^  he  again  reverted  to  the  basis  in  force  prior  to 
the  promulgation  of  the  letter  last  referred  to  and  was  allowed  $3 
per  day  in  lieu  of  lodging  and  subsistence  when  in  Washington,  in 
accordance  with  letter  of  that  date,  it  being  the  understanding,  as 
evidenced  by  a  letter  dated  January  28,  1915,  that  his  officiul  head- 
quarters were  considered  as  being  at  his  home,  Marshal],  K.  C.  His 
employment  by  the  Department  of  Justice  was  terminated  on  October 
31, 1915. 

During  all  the  period  from  March  7,  1911,  to  October  31,  1915, 
Mr.  Hendricks  submitted  regular  salary  and  expense  accounts,  mak- 
ing claim  for  pay  at  the  rate  of  $10  per  day  for  the  time  employed, 
hut  not  including  Sundays,  and  he  was  paid  in  accordance  with  the 
claims  thus  presented.  Ho  written  protest  or  complaint  was  ever 
made  that  he  claimed  or  expected  pay  on  any  other  basis  or  for  any 
time  additional  to  that  included  in  such  regular  rendition  of  accounts. 

After  leaving  the  service,  however,  he  filed  claim  with  the  Depart- 
ment of  Justice  for  pay  at  the  rate  mentioned  in  the  letter  of  March 
7, 1911,  for  each  intervening  Sunday  from  that  date  to  the  termina- 
tion of  his  employment. 

The  Attorney  General  declined  to  approve  the  claim,  on  the  ground 
that  the  letter  of  March  7,  1911,  was  intended  to  vary  the  former 
appointment  only  to  the  extent  of  allowing  Mr.  Hendricks  $3  per 
diem  in  lieu  of  subsistence  while  in  Washington,  and  that  such  was 
the  mutual  understanding  of  the  parties  at  the  time,  as  was  evidenced 
by  Mr.  Hendricks  having  submitted  his  accounts  on  that  basis  during 
the  several  months  of  his  service  under  the  contract  effected  by  said 
letter. 
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The  auditor  disallowed  Mr.  Hendricks's  claim  for  reaeons  ^Atod 
by  him  as  follows: 

"  ClaimaDt  was  an  employee  of  the  Department  of  Justice  as 
special  attorney  with  compensation  and  expenses  pavable  from  the 
appropriation  for  defense  in  Indian  depredation  claims.  By  the 
terms  of  the  appropriation  it  is  to  be  expended  under  the  direction 
of  the  Attorney  General.  The  Attorney  General  has  not  directed  thie 
expenditure  and  has  withheld  approval  of  the  claim.  Further,  the 
claimant  was  a  per  diem  employee  and  as  such  is  entitled  to  compen- 
sation only  tor  days  upon  which  work  is  performed,  the  per  diem  be- 
ing for  service  for  the  day.  This  includes  what  are  ordinarily  con- 
sidered us  work  days  (week  days)  and  excludes  Sundays  ana  holi- 
dnys  unless  work  is  done,  which  is  not  claimed  in  thib  case." 

There  is  no  law  or  regulation,  so  far  as  I  am  aware,  entitling  Mr. 
Hendricks  or  any  per  diem  employee  of  the  Department  of  Justice 
to  pay  for  days  otjier  than  legal  holidays  and  those  on  which  services 
were  actually  rendered.  Joint  resolution  of  January  6,  1885  (23 
Stat.,  516),  was,  perhaps,  authority  for  allowing  and  paying  him  bis 
regular  per  diem  -for  compensation  for  holidays,  but  his  right  to 
like  compensation  for  Sundays  must  be  predicated  on  his  contract 
of  employment.  In  the  absence  of  special  agreement  to  the  contrary, 
he  was  entitled  to  compensation  only  for  the  days  on  which  full  serv- 
ices were  rendered:  ^"^  ^^  '^  QO*^  shown  or  claimed  that  a  full  day^ 
service  was  rendered  on  each  or  any  of  the  243  days  (Sundays)  for 
which  a  per  diem  compensation  is  now  claimed. 

Looking  to  the  language  of  the  letter  of  March  7,  1911,  alone,  it 
might  be  readily  interpreted  as  sustaining  the  contentions  now  ad- 
vanced ;  that  is,  that  Mr.  Hendricks  was  to  be  paid  at  the  rate  of 
$10  a  day  for  his  services  and  $3  a  day  for  subsistence  when  in  Wash- 
ington for  each  and  every  calendar  day — ^that  is,  for  week  days, 
Sundays,  and  holidays. 

It  is  to  be  noted  in  this  connection  that  if  it  were  the  intention  of 
the  Attorney  General  to  add  to  the  terms  of  the  prior  appointment 
only  such  language  as  would  entitle  Mr.  Hendricks  to  an  allowance 
of  $3  a  day  covering  subsistence  when  in  Washington — something 
that  he  bad  not  been  receiving  under  the  prior  appointment — the 
language  used  and  the  punctuation  employed  were  very  inaptly 
chosen  for  that  purpose. 

On  the  other  hand,  if  the  contract  is  to  be  construed  so  as  to  give 
effect,  if  possible,  to  the  real  intent  of  the  parties,  their  acts,  no  less 
than  the  language  of  the  contract  itself,  are  to  be  taken  into  con- 
sideration in  arriving  at  the  true  intent  of  the  parties. 

Mr.  Hendricks  claims  that  the  language  of  the  letter  of  March  7 
entitled  him  to  a  per  diem  for  each  Sunday  thereafter  ensuing, 
regardless  of  whether  he  was  really  engaged  on  duty  in  the  line  of 
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bi9  etnplayiiHiit,  sad  jet  iho  facta  are  tiiKt  eontiDoauBly  and  tepeat- 
edJy  aft«r  that  datt  h«  sabaaitttd  his  acctmnts  withoet  iticltiding  any 
ftaim  thdrAin  for  pay  in  accordaaee  with  what  he  says  waa  hia  under- 
atandiog. 

His  eaphnatton  erf  his  faUtlire  to  ihclnde  in  his  alaim  any  coni' 
pensatioD  in  accordance  with  his  alf^gtd  anderttaildiBg  is  that  lie 
had  a  eonversatim  at  about  this  time  with  tha  ehi«f  of  the  accounts 
division,  Daparti&eot  of  Justice,  awl  was  infOTtned  that  should 
claim  for  Son^ya  be  ioohnlaj  bi  hn  MdooBta  the  nne  Would  be 
dtnllowed,  and  (bat  he  did  ndt  at  that  lln«  eM>e  Ut  raiM  the  ques- 
tiofi.    He  says:  ' 

**  Dating  aiy  flmfiloymcnt  ttndetr  thd  diffw«nt  appttititmeAte  hertdtt 
rafarred  to  I  fileff  iBenthly  *«(»ilM«  tn  «on^lianiM  with  saM  ftp- 
pointoiefil  of  MaMh  7, 19£l,  wblfife)  eontlftiied  tM  mam  bmH  Oetobw 
31, 1919,  wKh  th«  etAfp«lm>  of  th«  tFrnti  whM  the  $a  »  day  for  sub- 
asteiMe  ict  WMhiftj;tott  wds  eu9p«ndM, 

"It  will  be  seAt-  IhnC  my  afmoititment  of  Mareh  7,  1911,  reads 
that  tny  rompensatioH  aa  ^wciai  attorney  attOet  the  appropriatron 
tot  deHmsc  In  Imdian  depv^datiott  ^Ittims  win  bo  $10  a  day  and 
cspettaee  when  in  the  fi^  and  $'10  g  day  and  $3  tt  daiy  for  subststence 
when  iA  Wb^hi^H,  indluding  SoftdayB  wid  bolidwys.  Under  this 
appoifitment  I-lBoluded  ia  Biy  monthly  accottnfs  $10  a  day  (Sun- 
days excepted),  and  when  in  Wa^ington  $10  a  day  (Sundavs  ex- 
cepted) and  $A  a  day  (including  Sundays)  for  subsistence.  ^Vh«n 
I  received  this  appointment  1  was  of  the  opinion  that  the  appoint- 
ment meant  what  it  said  and  that  it  was  intended  that  I  shonid  re- 
(Tire  $10  a  day,  including  Satidays  aAd  holidays,  as  expressed  in  the 
appointment,  when  in  Ws^ngton,  aad  $3i  a  my,  inehidtng  Snndaya 
and  boltdays,  in  lieu  of  sttbei«tenc«. 

"Before  1  Mukde  out  mr  first  account  under  this  appointment  I 
conferred  with  the  chief  oi  (he  division  ot  accounts,  and  he  Informed 
me  that  I  would  be  allowed  the  $3  per  day  in  lieu  of  subsistence,  in- 
cluding Sundays  and  holidays,  birt  under  departmentti!  re^iiiation 
]  would  Boti  be  allowed  the  flO  pejr  day  for  gandays.  Under  thaw 
iwtnicttoas  I  did  B«t  include  Sundays  in  my  aceouats,  as  my  aeeeunts 
OD  file  in  the  department  will  du)w,  but  did  includ!e  $3  a  day  for 
subsistence  when  in  'Wa8hing6oB,  lifcludin^  Sundays  and  holi- 
dKys.  *  •  *  After  I  received  toy  appointment  of  March  7,  1911, 
and  being  advised  that  if  I  included  the  $10  a  d(ty  for  Sundays  in  my 
aecounta  it  would  be  dinaltowed,  uii>d«r  protest,  I  did  not  include 
Sandays  in  nty  aCcoiiBtS'" 

In  the  case  cff  the  Central  Pacific  Railroad  Cofnpany  v.  UniUd 
States  (i(M  V.  S.,  93),  certain  rarlroads  hrid  for  n  number  of  years 
Carried  post-office  inspectors  and  other  officiafs  of  the  Post  Office  De- 
partment under  instnictions  from  the  Postmaster  Oenernl  directing 
tliem  to  extend  "facilities  of  free  travel  to  the  holder  of  this  eom- 
fnrssion,"  and  in  their  i-egnlar*  accounts  for  services  rendered  the 
Postal  Service  had  not  included  any  charge  on  such  account  or  made 
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any  claim  on  account  thereof.  After  continuing  this  practice  for  a 
number  of  years  they  hied  claim  in  the  Court  of  Claims  for  reim- 
bursement  of  charges  on  such  account,  and  having  failed  to  eecure 
any  judgment  they  appealed  the  matter  to  the  Supreme  Court.  Id 
affirming  the  action  of  the  Court  of  Claims,  the  Supreme  Court, 
speaking  through  Mr.  Justice  Peckham,  said : 

"  Whether  the  Post  Office  Department  had  or  had  not  the  right  to 
demand  free  transportation  for  the  post-office  inspectors  appointed 
by  the  Postmaster  General  is,  in  the  view  ve  take  of  this  case,  beside 
the  question.  By  the  regolitions  of  the  Post  Office  Department 
the  rifiht  was  assumed  as  existing,  and  the  demand  contained  in  the 
commissions  for  free  transportation  for  the  holders  of  the  commis- 
sions was,  when  acquiesoeid  in  by  the  company,  an  acknowledg- 
ment on  its  part  of  the  existence  and  validity  of  the  right  The 
companv  was  informed  by  the  contents  of  the  commtsaon  that  tbe 
right  of  free  transportation  was  claimed,  and  when  it  was  accorded 
pursuant  to  the  claim,  and  no  demand  made  for  paymokt  at  the 
time  or  for  years  thereafter  until  the  commencement  of  this  suit, 
such  acquiescence  amounts  to  a  clear  and  conclusive  waiver  on  the 
part  of  the  company  of  any  right  to  now  demand  such  payment. 
If  the  company  intended  to  deny  such  right  or  to  dispute  tbe  validity 
of  the  demand,  it  should  have  taken  some  step  to  that  end  at  an 
early  date,  so  that  the  Government  might  know  that  its  claim  was 
disputed  instead  of  being  acknowledged." 

The  principle  thus  announced  applies  with  equal  force  to  the 
present  case.  If  Mr.  Hendricks's  understanding  of  the  contract 
effected  by  letter  of  March  7,  1911,  was  as  he  now  says,  he  should 
have  taken  timely  steps  to  indicate  his  understanding  in  an  official 
way,  and  in  that  manner  placed  the  department  on  record  as  to  his 
current  understanding  of  the  matter.  Having  failed  to  do  so,  it 
must  be  held  that  he  acquiesced  in  the  implied  understanding  of 
the  Department  of  Justice  as  to  the  meaning  to  be  accorded  the 
language  of  the  letter  referred  to,  and  having  for  thus  long  waited 
to  assert  any  different  view  of  the  matter,  he  is  now  estopped  from 
asserting  the  contentions  advanced  at  this  time.  (See,  in  this 
connection,  Untied  States  v. -Oarlmffer,  169  U.  S.,  317;  Hohhs  v. 
Yonkera,  102  N.  T.,  13.) 

Whatever  doubts  there  might  be  as  to  the  meaning  of  the  lan- 
guage implied  in  letter  of  March  7,  1911,  are  fully  swept  away 
and  disposed  of  by  the  acts  of  the  parties  themselves  current  with 
and  succeeding  the  date  of  the  letter.  Such  acts  evidence  the  fact 
that  it  was  the  understanding  of  the  parties  that  the  prior  appoint- 
ment was  modified  only  as  to  the  per  diem  in  lieu  of  subsistence 
and  not  as  to  the  per  diem  compensation. 

The  action  of  the  auditor  in  disallowing  the  claim  is  af- 
firmed.   *    •    • 
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PajmeDt  of  the  Organized  MlUtls  ot  the  Diatrlct  of  Cotumbla  may  lawfully 
be  mnde  on  tlie  approral  and  oertlflcatloD  of  the'  paf  rolla  thereof  by 
tbe  ofttcer  deslgoated  b;  the  President,  or  by  the  Secretary  of  War  under 
hla  authority,  to  comniand  such  Organized  Militia  during  the  existence 
of  the  vacancy  in  the  office  of  commanding  general  thereof  due  to  that 
officer's  having  been  mustered  Into  the  service  of  the  United  States. 

Comptiollei  Warwick  to  Capt.  Lonli  0.  Wllioa,  Alibnnlxg  ottoei,  Batloaal  Qnard 
ot  the  District  of  Cohuabla,  Auguit'lS,  1818: 

I  have  your  letter  of  the  15th  instant  sabnittiiig  pay  roU  cer- 
tified as  correct  and  just  and  approved  for  payment  by  J.  C.  Cast-v  - 
ner,  adjutant  general,  commanding  Dietrict  of  Columbia  Militia, 
and  requesting  decision  whetiier  same  is  properly  payable  upon  such 
certification  in  view  of  the  fact  that  the  annual  appropriation  act 
appropriating  money  for  the  District  of  Colombia  Militia  provides 
that  it  shall  "  be  expended  under  the  authority  and  direction  of  the 
commanding  general,  who  is  hereby  authorized  and  empowered  to* 
make  necessary  contracts  and  leases."   Yon  state: 

"  On  June  4,  1915,  Gen.  William  E.  Harvey  was  commissioned 
by  the  President  as  commanding  general  of  the  militia,  District 
of  Columbia,  and  all  vouchers  and  pay  rolls  paid  since  that  date 
have  been  duly  approved  by  him  before  payment.  Gen.  Harvey 
has  been,  since  June  21,  1916,  on  duty  with  certain  portions  of  the 
local  militia  at  Fort  Myer,  Va.,  pursuant  to  the  mobilization  order 
of  the  President  dated  June  18,  1916.  On  June  30,  1916,  Gen.  Har- 
vey  was  mustered  into  the  service  of  the  United  States,  in  con- 
junction with  said  mobilized  portions  of  the  District  Militia  also 
mustered  into  the  United  States  service  on  various  dates.  Remain- 
ing organizations  of  the  District  Militia,  viz,  the  Naval  Militia, 
the  Coast  Artillery,  and  certain  officers  of  the  brigade  staff,  were  not 
included  in  the  President's  call  and  were  not,  therefore,  ordered  into 
the  mobilization  camp  and  hence  were  not  mustered  into  the  serv- 
ice of  the  United  States  and  remain  in  the  District  of  Columbia. 
Necessarily  there  are  routine  expenses  in  connection  with  the  con- 
tinuance of  these  latter  organizations  and  in  connection  with  the 
maintenance  of  armories,  clerical  and  general  expenses  of  the  Dist 
trict  Guard  as  a  whole." 

You  further  state  that  the  colonel  of  the  Third  and  only  regiment 
of  the  District  National  Guard  has  been  mustered  into  the  service 
of  the  United  States  and  is  on  duty  at  Fort  Myer,  Va. 

Sections  6,  7,  and  fi  of  the  act  of  March  1,  1899  (25  Stat.,  773), 
being  "An  act  to  appropriate  for  the  orgaaization  of  the  militia 
of  the  District  of  Columbia,"  provide: 

"Skc.  6.  That  the  President  of  tbe  United  States  shall  be  the 
commander  in  chief  of  the  Militia  of  the  Distridi  of  Columbia. 
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"  Sec  1.  That  there  shall  be  appointed  and  conuniaBUHied  hr  the 

President  of  the  United  States  a  OHnmanding  general  of  the  Imlitia 
of  the  District  of  Columbia,  with  the  rank  of  brigadier  general, 
who  ^all  hold  office  Ttntil  his  snccessor  is  appointed  and  qualified. 
bat  nmy  be  removed  at  «ixj  time  by  the  President. 

"Sec,  9.  That  the  President  may  assign  an  officer  of  the  Army 
to  art  as  adjutant  general  of  the  Militia  irf  the  DistritA  of  Ctdtnnbia, 
who,  while  so  assigned,  shall  be  commiaBioned  as  such  and  be  sub- 
ject to  the  orders  of  the  commanding  cenentl  and  the  prorisions 
of  this  act:  Provided,  however.  That  the  officer  so^assigned  shall 
reeeire  no  other  pay  or  emolument  than  that  to  which  his  rank  in 
the  Army  entitles  him  when  on  detached  serrioe." 

Yon  state  thst  Kaj.  Casbtw,  who  oertiSes  and  appnrres  the  ssb- 
'  mitted  pay  roll,  is  the  offlew  of  Mie  Army  assigned  by  the  Preeident 
und«r  tiio  hut  naided  section. 

Para^ph  18,  Army  Kegnlstions,  191Sj  reads: 

"An  officer  of  Engineers  not  on  dnty  with  Engineer  troops,  or  of 
Ordnance,  in-  of  the  Adjutant  Geawal's,  Inspecttv  Gen^I^  Judge 
Advocate  Geuerol's  Depsrtment,  QaartenDastar,  or  Signal  Corps, 
0£  of  tlie  line,  detailed  to  611  a  vacancy  in  these  staff  aepartments 
or  corps,  though  eligible  to  command,  according  to  bis  rank,  shall 
not  assume  command  of  troops  unless  piit  on  duty  under  orders 
whidi  specially  so  direct,  by  authority  of  the  President.'* 

On  July  17,  1916,  from  the  headquarters  District  of  Columbia 
Uilitia,  Mai.  Castner,  as  adjutant  general,  District  of  Columbia 
Militia,  isstied  Genera)  Orders  N&  11  as  follows: 

"  1.  In  accordance  with  the  provisions  of  paragraph  18,  Army 
Begulations,  the  undersigned  is  directed  to  assume,  and  does  hereby 
assume,  command  of  all  Organized  Militia  and  National  Guard  of 
the  District  of  Columbia  not  called  into  the  SM^ice  of  the  tjnite<l 
States." 

You  state  that  yoa  are  inf<niDed  by  Maj.  Caatner  that  this  order 
is  based  ap<m  verbal  instructions  from  Gen.  Albert  L.  Mills,  chief  nf 
the  Militia  Bureau,  acting  under  the  direction  of  the  Secretary  of 
War,  directing  Maj.  Castner  to  assume  such  command. 

In  an  opinion  rendered  July  10,  191&,  to  the  chief  of  the  Militia 
Bureau  the  Judge  Advoeate  Gteoeral  of  the  Army  holds : 

"Assuming  the  legality  of  his  muster  in,  Gen.  Harvey  took  on  by 
virtue  thereof  the  Federal  status  and  became  available  for  any  and 
all  duty  incident  to  that  status  and  within  the  purposes  of  the  cnll. 
He  isj  therefore,  eligible  to  command,  under  proper  assignment, 
organizations  of  the  Regular  Army,  as  well  as  of  the  Organized 
Militia  or  National  Guard  brought  into  the  service  of  the  United 
States,  includini;  members  of  the  Organized  Militia  of  the  District  of 
Columbia  like  himself  mustered  into  the  service  of  the  United  States, 
But  it  must  be  held,  I  think,  that  his  official  relations  townrd  the 
Organized  Militia  of  the  District  of  Columbii  not  embnice*}  within 
the  call  and  not  mustered  into  the  ^rvice  of  the  United  States  are, 
for  the  time  being  and  during  the  muster-in  period,  in  abeyance.    He 
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ma;  not,  tfiomfore,  after  the  date  of  hie  muater  in  esercifle  comnuind 
Offer  that  portioo  ot  hie  Dsual  conunuui  not  called  forth  aod  Dot 
moBtered  into  tha  aervics  of  the  United  SUtos." 

The  law  makea  tl)«  Prceideot  of  Hm  United  Stetcs  the  oominaDder 
in  chief  (xf  the  Militit  of  the  District  of  Colombia  both  ia  time  ot 
war  and  in  lime  of  peace.  Ilie  ajitire  command  of  the  aulitia  vests 
in  the  commanding  general  appointed  uiul«r  tiw  provistons  of  aec- 
tios  7  of  the  above  act  of  March  2, 1BB9.  The  functions  of  tht  militia 
can  not  cease  because  of  the  aiMence  or  inability  to  comnumd  of  the 
commanding  general.  C^dinaiilf  In  his  absence  the  command  woold 
dcTolre  upon  the  (Meer  nezt  in  rank,  bat  here,  aa  is  inferred,  the 
oSeers  who  might  ordinarily  Booceed  to  the  command  have  lifaewiM 
been  musteicd  into  the  actual  service  of  the  Uoitad  States,  so  that 
the  coQuaaad  muet  fall  upon  one  d^gnat«d  by  propar  authority, 
who  is  the  President. 

If  Maj.  Castner  ia  commaoding  the  District  of  Columbia  Militia 
Dot  mustered  into  the  United  States  by  designation  of  the  President, 
or  of  the  Secretary  of  War  acting  under  hia  authority,  I. am  of 
optnioo  that  the  certification  (tod  approval  of  the  pay  roll  by  him 
will  warrant  your  paying  it  if  it  U  otherwise  correct. 

ACCOmrnHQ,  XICDHSIDEKATIOIT  OT  BSTTIEXEITTS  IT  AUDITORS. 

Where  settlemeot  Itae  b«eB  made  bj  an  auditor  of  a  claim  for  any  pni-tlcular 
service,  a  claim  for  an  additional  allowance  thereon  is  not  a  new  claim 
but  Is,  In  effect,  an  appUcatfoD  for  a  recoD»l(l«ratlon  ot  tbe  orlglnitt  settle- 
meot  and,  accord Inslf,  la  subjact  to  all  the  coadltlona  affecting  snch  a 
reconsfalenitlon,  aa(4(  aa  the  efHect  tfiereoa  of  acc^ftance  of  paytnent  nndor 
tbe  original  settlement  by  tlia  auditor. 

DeeUloB  bT  CoBiptraller  Warwick,  Avrnit  19,  ISIS: 

The  Southern  Pacific  Co.  applied  Augurt  5,  1916,  for  a  revision 
of  the  action  of  the  Auditor  for  the  Navy  Department  in  disallow- 
ing,  by  settlement  8666,  May  81,  1916,  its  claim  for  $10.S4,  per  its 
bill  F-S5924,    •    ♦    *. 

In  regard  to  the  Brat  item  of  the  disallowance,  the  facts  are  *B 
follows : 

The  company  claimed,  per  bill  SB819,  $50.06  for  the  transporta- 
tion, per  bill  of  lading  No.  56,  January  20, 1915,  from  Sidney,  Ohio,  , 
to  Mare  Island,  Cal.,  of  one  engine  lathe  on  a  basis  of  a  weight  of 
2fiOO  ponnds  as  ^own  by  the  bill  of  lading,  llie  amount  thus 
claimed  was  allowed  by  the  auditor,  per  settlement  No.  2206,  Feb- 
ruary 29,  1916,  and  the  amount  thus  allowed  has  been  accepted  by 
the  company. 

The  supplemental  claim  of  $10.64  based  upon  the  daim  that  Uie 
weight  of  the  shipment  was  2,429  pounds,  instead  of  2,000  poumli;, 
was  filed  with  the  auditor,  and  by  him  disallowed,  by  settlement  ^J 
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No.  3St!6,  May  31, 1916,  for  the  reason  that  the  bill  of  lading  showed 
the  weight  to  be  2,000  pounds.  The  auditor  settled  the  claim  for 
the  transportation  of  this  lathe  by  settlement  No.  2206,  and  the 
claim  for  an  additional  allowance  therefor  is  not  a  new  claim,  but  is, 
in  effect,  an  application  for  a  reconsideratioD  of  an  item  settled  by  an 
auditor  and  subject  to  the  conditions  upon  which  such  a  recon- 
sideration can  be  obtained. 

The  present  application  for  an  additional  allowance  cm  this  item 
is  therefore  in  effect  an  application  for  reviaon  of  ihe  action  of  the 
auditor  in  settlement  No.  2206.  Under  the  provisions  of  section  S 
of  the  act  of  July  !tl,  1894  (28  Stat,  207),  the  settlement  by  the 
auditor  is  final  and  conclusive  upon  the  executive  branch  of  Uie 
Oovemment  unless  a  revision  thereof  is  obtained  by  Oxe  Comptrcdler 
of  the  Treasury  in  the  manner  prescribed  in  the  said  act.  like  said 
act  (p.  208)  expressly  provides  that: 

"  Any  person  accepting  payment  under  a  settlement  by  an  auditor 
shall  be  thereby  precluded  from  obtaining  a  revision  of  such  settJe- 
ment  as  to  any  items  on  which  payment  is  accepted." 

The  claimant  having  accepted  the  amount  allowed  by  the  auditor 
on  this  item  is  therefore  precluded  from  obtaining  a  revision  thereof. 

The  application  for  revision  as  to  this  item  is  therefore  dismissed. 


TRATELISra  EXPENSES,  B0ABD8  07  ATLHTI^ATIOV. 

Members  and  employees  of  boards  of  arbitration  organized  under  tbe  general 
guidance  of  tbe  Board  of  MedietioD  and  Conciliation  are  not  olQcera  or 
employees  of  the  United  States  within  the  meaning  of  general  statutes 
or  regulations  relative  to  traveliug  e 


Deoiilofl  bj  Comptroller  Warwick,  Angiut  SI,  IBIC: 

William  H.  Smith,  disbursing  oflScer,  United  States  Board  of  Media- 
tion tind  Conciliation,  applied  August  12,  1816,  for  revision  of  the 
action  of  the  Auditor  for  the  State  and  other  Departments  in  dis- 
allowing, by  settlement  No.  7901,  dated  July  31,  1916,  of  his  ac- 
counts for  the  quarter  ended  June  30,  1916,  credit  for  two  items, 
one  representing  payment  of  $1.87  to  H.  S.  Milstead,  on  voucher 
No.  .^ii3,  us  reimbursement  of  laundry  charges  incurred  by  Mr.  Mil* 
steitd,  as  secretary  of  a  board  of  arbitration,     *     *     *. 

1.  The  auditor  disallowed  tbe  laundry  charges  in  the  case  of 
Mr.  Milstead  on  the  ground  that  they  were  not  authorized  under  any 
travel  I'egultitions. 

The  appropriation  "  United  States  Board  of  Mediation  and  Con- 
ciliation, 1916,"  from  which  payment  for  the  laundry  charges  in  ques- 
ti<m  was  made,  is  in  the  following  terms: 

"  For  *  •  •  necessnry  and  proper  expenses  incurred  in  connw- 
Uon  with  any  aibitration  or  with  tlie  carrying  on  of  the  work  of 


DECISIONS  OP   THE  COMFTBOLLEB.  135 

mediation  and  conciliation,  includine  traveling  and  other  necessary 
expenses  of  members  or  employees  of  boards  or  arbitration,  •  •  • 
to  be  npproved  by  the  chairman  of  said  board    *    *    *    ." 

Authority  for  the  creation  ofboards  of  arbitration  under  the  gen- 
eral guidance  of  the  Board  of  Mediation  and  Conciliation  is  found 
in  the  act  of  July  15,  1918  (88  Stat.,  103) ,  and  it  has  been  held  by 
this  office  (73  MS.  Comp.  Dec.,  1404,  June  21,  1915  j  and  76  MS. 
Comp.  Dec,  617,  Feb.  9.  1916),  that,  for  reasons  stated  in  the 
flecisions  cited,  members  of  such  boards  of  arbitration  are  not  officers 
or  employees  of  the  United  States  within  the  meaning  of  the  act  of 
April  6,  1914,  limiting  subsistencre  expenses  cf  such  officers  and  em- 
ployees ;  that  the  amounts  which  may  lawfully  be  reimbursed  to  such 
arbitrators  on  account  of  traveling  expenses  are  governed  only  by 
the  statute  under  which  such  officers  are  appointed  and  paid;  and 
that,  since  that  statute  (act  of  July  15,  1913)  places  no  restriction 
upon  either  the  items  or  the  amounts  of  travel  expense  that  may  be 
allowed  them,  they  are  entitled  to  reimbursement  for  any  traveling 
expenses  actually  incurred  in  connection  with  their  official  duties. 

In  the  present  case  Mr.  Milstead  was  not  a  member  of  a  board  of 
arbitration,  but  an  employee  (secretary)  thereof,  and  it  is  under- 
stood that,  during  the  period  of  hia  service  as  such,  he  had  no  other 
employment  relating  in  any  way  to  the  Board  of  Mediation  and  Con* 
dilation,  or  to  the  Government  service  generally. 

In  Section  7  of  the  above  mentioned  act  of  July  15, 1913,  authority 
is  conferred  upon  any  board  of  arbitration  therein  authorized  to  em- 
ploy such  aShiiitants  (employees)  as  may  be  necessary  in  carrying  on 
its  work,  and  it  would  appear  therefrom  that  the  United  States  is 
not  concerned  with,  and  has  no  voice  in,  the  appointmedt  of  such  em- 
ployees. Furthermore,  their  services,  like  those  of  the  arbitrators 
thcnnselves,  are  rendered,  primarily,  not  for  the  benefit  of  the  United 
States  but  for  the  parties  to  the  arbitration,  and  it  would  appear, 
therefore,  that,  like  the  arbitrators,  the  employees  of  boards  of  arbi- 
tration, with  respect  to  general  statutes,  or  regulations,  relative  to 
traveling  expenses,  are  not  employees  of  the  United  States,  and  that, 
as  to  such  expenses,  they  are  in  the  same  status  as  are  the  arbitrators. 

The  appropriation  above  quoted  provides  for  traveling  expenses 
of  employees  of  boards  of  arbitration,  and  the  expense  here  in  ques- 
ti<m  vras  actually  incurred,  and  the  voucher  therefor  duly  approved 
fay  competent  administrative  authority,  for  payment.  For  the 
reasons  above  indicated,  therefore,  the  action  of  the  auditor  with 
respect  to  this  item  is  reversed,  and  the  amount  thereof  will  now  be 
allowed. 
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lum  or  AMHes,  vatt  taroi  asb  RAvun. 

Employees  of  navy  yards  or  stetlona  wbo  are  granted  1biiv«  wlthoat  pay  nay 
subsequently,  either  In  the  same  service  year  or  thereafter,  lawfully  n- 
celv*  pay  tli«efor.  provided  that  tbay  hare  eanwd,  but  not  taksn,  l«ave 
tor  an  equel  pi»ri<xl  dqriqg  th«  wbm  wnrlc4  yMP. 

Comptroller  Warwick  to  the  Beoretary  of  the  Vktj,  Ausnit  SI,  IS16: 

I  h»v6  your  letter  of  August  12, 1916,  requesting  my  decision  as  to 
whether  pay  for  retroactive  leave  may  now  be  allowed  G.  C.  Mc- 
Cauley,  ship  fitter,  navy  yard,  Norfolk,  under  the  following  circum- 
stances : 

It  appears  that  the  service  year  of  Mr.  McCaulej  expired  on  July 
SI,  1916;  that  on  July  18,  1916,  he  requested  three  days'  retroactive 
leave  to  cover  leave  without  pay  taken  by  him  August  23  to  25, 1915 ; 
that  such  request  has  not  as  yet  be«n  acted  upon  by  the  administra- 
tive officers  of  the  navy  yard ;  that  it  is  the  desire  to  authorise  pay- 
ment to  him  for  the  three  days  at  this  time. 

Your  doubt  in  the  premises  arises  from  the  following  quotation 
in  a  letter  from  the  Auditor  for  the  N'avy  Department,  dated  July 
11,  1916,  addressed  to  the  pay  officer  of  the  navy  yard  at  Norfolk: 

"The  retroactive  leave  credited  Hanvey,  Edmonds.  J.  J.  White- 
head, and  Overman  in  the  previous  calendar  year  of  1914  can  not 
be  allowed,  as  the  tim^  for  all  leave  earned  in  first  service  year  had 
expired  previous  to  the  dates  for  which  retroactive  leave  was  credited 
on  the  roll,  and  any  leave  credit  earned  during  1914  expired  with 
the  end  of  that  calendar  year.     Such  leave  ia  not  accumulative." 

It  would  seem  that  the  auditor's  letter  advises  the  pay  officer  that 
no  leave  in  a  previous  service-year  can  be  allowed  after  the  expira- 
tion of  that  year.  This  is  undoubtedly  true.  No  leave  could  be 
granted  during  the  second  service  year  on  account  of  leave  not  taken 
or  leave  not  granted  during  the  flrst  or  previous  service  year.  The 
law  authorizing  leave  to  employees  of  the  navy  yard  is  found  in 
the  act  of  February  1, 1901  (31  Stat.,  746),  as  follows: 

"  That  each  and  every  employee  bf  the  navy  yards  *  *  *  of 
the  United  States  Government  be,  and  is  herebv,  granted  15  working 
days'  leave  of  absence  each  year  without  forfeiture  of  pay  during 
such  leave:  Provided,  That  it  shall  be  lawful  to  allow  pro  mta  leave 
onlT  to  those  serving  12  consecutive  montha  or  more  i  And  provided 
further^  That  in  all  cases  the  heads  of  divisions  e^aU  have  diaeretitm 
as  to  the  time  when  the  leave  can  best  be  allowed  wi^out  detriment 
to  the  service  and  that- absence  on  account  of  sickness  shall  be  de- 
ducted from  tne  leave  hereby  granted." 

It  is  understood  that  the  service  jear  ending  July  21,  1916,  is  not 
the  first  year  of  service  of  Mr.  MoCauley,  and  on  thia  understanding 
this  decision  is  predicated.  During  that  year  Mr.  McCauley  was 
granted  three  days'  leave  without  pay  at  a  time  when  he  had  no 
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tnTfl  due,  and  prior  to  the  expiration  of  the  eervioa  year  he  requested 
thai  bt  be  allowed  reiFOaetive  leave  for  these  three  days,  which, 
if  granted,  would  entitle  him  to  pa;  for  tb«  three  days  he  was 
granted  leave  without  pay.  It  had  been  the  practice  of  the  Navy 
Department  to  allow  pay  in  such  cases-  This  practice  is  covered  by 
irticle  401  (6),  Naval  Instructions,  1913,  which  provides: 

"Per  diem  laborers  and  mechanics  who  ore  granted  leave  without 
pay  or  furloughed  without  pay  may  be  allowed  pav  for  the  same 
m  lieu  of  takmg  leave  with  pay  which  is  earned  later  on  in  the 
service  year.  In  making  payments  in  these  cases  the  particular 
dates  on  which  the  employees  were  absent  without  pay  and  for 
which  payment  is  to  be  made  shall  be  shown  on  the  pay  roll.  (Comp. 
Dec.,  Jan.  16,  1906,  and  Nov.  14,  1906.)  However,  employees  who 
»rc  absent  without  permiation  for  cause  other  than  sidinefa  are  not 
on '  leave  of  absence '  within  the  meaning  of  the  act  of  February  1, 
1901,  and  they  can  not  be  allowed  pay  for  such  sbeence  witiiout 
permission  in  lieu  of  taking  leave  with  pay  which  is  earned  later 
on  in  the  service  year.    (Comp,  Dec,  Apr.  5, 1907.)" 

This  regulation  is  based  upon  decieions  of  the  office  as  follows: 

12  Comp.  Dec.,  398;  13  id.,  847  and  864.  In  decision  in  12  Comp. 
Dec.,  898,  it  was  held,  quoting  the  syllabus : 

"  Employees  of  navy  yards  whom  the  Government  desires  to  work 
and  who  do  work  at  a  time  when  they  are  entitled  to  leave  of  absence 
with  pay  may  be  regarded  while  so  working  as  making  up  time 
lost  in  the  same  year  by  absence  with  permission  without  pay,  and 
for  each  day  they  so  surrender  their  right  to  leave  of  absence  with 
pay  may  be  allowed  pay  for  a  day  theretofore  absent  by  permi$eion 
without  pay." 

In  13  Comp.  Dec,  847,  it  was  held  that  an  employee  furloughed 
without  pay  comes  within  the  ruling  in  12  Comp.  l>ec.,  398,  and  in 

13  Comp.  Dec,  684,  it  was  held  that  an  employee  on  "leave  without 
permission  "  does  not  come  within  the  ruling  in  12  Comp,  T>k.,  398. 

In  this  case  the  leave  without  pay  for  which  it  is  now  desired  to 
reimburse  the  man  was  taken  during  the  same  service  year  during 
which  the  man  surrendered  his  right  to  leave  for  an  equal  number  of 
days.  It  is  not  now  a  question  of  granting  leave  to  the  man  but  is 
rather  a  question  of  pay  being  how  allowed  for  leave  previously 
granted  without  pay.  Mr,  McCauley  surrendered  three  days*  leave  to 
which  he  was  entitled  in  order  that  he  might  receive  pay  for  the  thre» 
days  he  had  previously  taken  in  the  same  service  year  without  pay. 

He  made  up  time  lost  August  23  to  25,  1915,  by  working  July 
1ft  to  21,  1010,  when  he  might  have  been  granted  leave  which  he  had 
earned  and,  under  the  ruling  in  12  Comp.  Dec,  398,  is  now  entitled 
to  pay  for  the  time  August  SS  to  20, 1915,  when  he  was  on  leave  with- 
out pay.  It  is  immaterial  when  this  payment  is  made,  whether 
daring  the  service  year  in  whioh  the  leave  wag  granted  or  during: 
the  next  service  year. 
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You  are  thereforg  advised  that  payment  ms;  now  be  made  for 
the  period  August  23  to  25,  1915,  (or  which  leave  without  pay  had 
been  previously  granted. 


OTEEiniB  PAT,  HATT  TABDB. 

With  respect  to  the  allowance  of  regular  pa;  and  50  pet  cent  addlttooal 
tbereon  for  overtime  work  on  B<:count  of  extrafmllaarr  emergendea  Is  the 
case  ot  employees  of  navy  yards  and  stations  paid  on  the  basis  of  debt 
hours'  work  per  day,  it  Is  immaterial  that  sacb  emploirees  are  reqoired 
under  their  couttact  of  employineut  to  work  seven  daya  pet  week. 

Deoiilon  by  Comptroller  Warwick,  Aarnit  91,  1*16: 

Creorge  P.  Dyer,  paymaster,  United  States  Navy,  applied  August 
14,  1916,  for  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing,  per  settlement  No.  811&-D,  July  26,  1916, 
the  follotfing  items : 

"Fifty  per  cent  (50%)  additional  in  each  of  the  following  cases 
is  disallowed  July  26.  1916,  in  accordance  with  par.  6,  Naval  Instnic- 
tioQs,  art.  382.    These  men  are  7-day  employees: 
"  Mfg.  Boll,  Apr.  1-^.  No.  e4T0,  H.  S.  Nelson,  fireman,  4/S  days,  at  fL28  Vt.  64 
"  Mfg.  Roll,  Apr.  24-30.  No.  6468,  John  L.  Sink,  fire.,  1-1/8  days,  at  $1.28    L  44 
"Mfg.  Roll,  Apr.  24-30,  No.  6450,  Jetta  Ernest,  E.  X.  S.,  1-1/8  days, 

1. 88 


With  reference  to  overtime  performed  by  the  above  employees, 
the  industrial  manager  of  the  Navy  Yard  at  Norfolk,  Ya.,  states : 

"1,  The  men  mentioned  in  paragraph  two  of  reference  (a)  are 
regular  8-hour  per  diem  men,  although  working  in  shifts  of  eight 
hours  each,  seven  days  a  week.  The  overtime  cards  (S.  &  A.  Form 
No.  206-K)  show  the  following  notations: 

"H.  S.  Nelson,  4  hours,  April  8,  1916,  firing  boilers  in  power 
plant.    Sickness  of  regular  fireman  rendered  overtime  necessary. 

"Jetta  Ernest,  6  hours,  April  27;  3  houre,  April  28,  1915,  making 
necessary  repairs  to  8,000  cubic  feet  compressor  engine  in  power 
plant. 

"  John  L.  Sink,  same  as  above  case. 

"  H.  S.  Nelson,  6  hours,  May  20, 1915,  firing  boilers  in  power  plant. 

"2.  As  these  men  were  employed  in  work  m  excess  oi  eight  aours 
a  day,  owing  to  'extraordinary  emergencies'  and  not  in  oae  course 
of  ordinary  employment,  their  pay  had  been  considered  as  coming 
within  the  provisions  of  articles  381  (2)  and  &82  (2),  Nav^ 
Instructiona 

These  men  are  required  to  work  eight  hours  per  day,  seven  days 
per  week,  and,  consequently,  would  not  be  entitled  to  any  extra  com- 
periEatiioi  above  their  regular  wages  when  worldng  eight  hours  on 
Sunday.  However,  it  would  appear  that  they  are  entitled  to  60  per 
oeot  additional  compensation  for  any  time  (hey  are  required  to 
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work  in  excess  of  eight  hours  od  any  day  of  the  week,  includiDg 
Sunday,  tiiuler  article  S61  (2)  and  article  382  (2)  Naval  Instructions, 
1918,  which  provide: 

"SSI  12)  Under  the  provisions  of  law  set  forth  in  the  preceding 
paragraith,  the  woiking  hours  of  laborers  and  mechanics  at  navy 
^ards  and  naval  stations  can  be  extended  over  eight  hours  a  day  only 
ui  the  case  of  an  extraordinary  emergency." 

The  law  referred  to  in  this  paragraph  is  the  act  of  Angast  1,  1893 
(27  8tot.,  .TIO),  which  limits  the  hours  of  employment  to  eight  hours 
per  day. 

"382  (2)  For  work  in  excess  of  eight  hours  per  day  performed  bv 
reason  of  extraordinary  emergency,  the  ordinary  rate  of  pay,  wiui 
fifty  per  centum  additional,  shall  be  allowed." 

The  auditor  contends  that  this  regulation  does  not  apply  by  rea- 
son of  article  382  (6),  which  provides: 

"The  foregoing  provisions  relate  solely  to  laborers,  workmen,  and 
mechanics  whose  compensation  has  been  fixed  on  the  basis  of  eight 
hours  per  day,  and  have  no  application  to  employees  whose  ordinary 
duties  require  their  presence  cefore  or  after  regular  working  hours, 
at  night,  on  Sundays,  or  on  legal  holidays,  and  whose  compensation 
has  been  fixed  with  reference  to  the  irregular  and  unusual  character 
of  their  employment." 

The  prohibition  in  this  instruction  does  not  apply  to  the  above 
men,  as  their  compensation  is  based  upon  eight  hours'  work  per  day, 
although  they  may  have  to  work  that  eight  hours  at  night  or  on 
Sunday.  As  these  men  were  required  to  work  in  excess  of  eight 
hours  per  day  "  owing  to  extraordinary  emergencies  "  they  are  en- 
titled to  the  additional  overtime  pay  provided  for  in  article  3S2  (2), 
tupra. 

The  action  of  the  auditor  is  reversed,    •    *    •. 


UlT  07  BECKUITS,  OKOAKIZKn  KHXTU  07  THS  SISTEICT  07  COLTmiA. 

A  recruit  for  the  Organised  Militia  of  the  Dletrlct  of  Columbia  who  was  ea- 
listed  SQbsequently  to  Juoe  18,  1916.  the  date  of  the  order  of  the  PreBident 
calHoK  out  the  Oi^olr^ed  ftlUltla  for  the  national  defense,  is  entitled,  upon 
muster  into  the  service  of  the  Unltetl  St&te?.  to  pay  from  the  date  of  bia 
enlistment. 

ComptroUer  Warwlak  to  the  Secretary  of  War,  Anoint  a,  1816: 

By  your  reference  of  the  16th  instant,  my  decision  is  requeued 
whether  recruits  for  the  Organized  Militia  of  the  District  of 
Columbia  who  enlisted  i^ubsequent  to  June  18, 1916,  in  organizations 
called  into  service  ol  the  United  States  under  the  President's  call  of 
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thnt  date,  are  entitled  to  pay  for  time  between  the  date  of  their  en- 
listment and  the  date  of  th«ir  muater  into  the  service. 

The  date  from  which  an  enlisted  man  of  the  Army  is  entitled  to 
be  paid  is  the  date  of  his  entering  into  the  contract  of  enlistment 
proper  and  taking  the  oath  of  allegiance  except  where  the  facts  show 
affirmatively  tliat  he  actually  entered  on  duty  witJi  the  knowledge 
and  consent  of  the  proper  military  authorities  end  was  held  under 
military  control  from  a  prior  date  (See  18  Comp.  Dec.,  137,  334, 
and  867.) 

The  form  of  enlistment  contract,  which  also  contains  the  oath  of 
allegiance,  is  as  follows: 

"  The  United  States  or  America. 

"  State  of  VutaiNii, 

"  Military  Post,  Fort  Myer,  sa. 

"  I  do  hereby  acknowledge  to  have  voluntarily enlisted  this 

day  of 1916,  as  r  soldier  in  the  National  Guard  r,t  the 

United  States  and  of  the  District  of  Columbia,  for  the  period  of  3 
years  in  the  service  and  !)  years  in  the  reserve,  under  the  conditions 
prescribed  by  law  unless  sooner  discharged  by  proper  authority. 
And  I  do  solemnly  swear  that  I  will  beiir  true  faith  and  allegiance 
to  the  United  States  of  America  and  that  I  will  serve  them  honestly 
iind  faithfully  against  all  their  enemies  whomsoever,  and  that  I  will 
obey  the  orders  of  the  President  of  the  United  States,  and  of  the 
officers  appointed  over  me  according  to  law  and  the  liules  and  Ar- 
ticles of  War.  This  oath  is  subscribed  to  with  the  understanding 
that  credit  will  be  given  in  the  execution  of  this  cfntrnct  for  the 
period  which  I  have  already  served  under  my  current  enlistment  for 
three  years  in  the  Organized  Militia  of  the  District  of  Columbia, 

dated . 

" [Seal.] 

"  Subscribed  and  sworn  to  before  me  this  — —  day  of A.  D., 

1916. 

«  Capt.  Q.  M.  C,  0.  M.  D.  C, 

"  Recruiting  O^cer."^ 

The  date  of  the  execution  of  this  paper  is  the  date  from  which  tlie 
man's  status  changes  from  that  of  a  civilian  to  that  of  a  soldier,  anct 
it  is  the  date  from  which  he  is  entitled  to  be  paid.  This  enlistment 
renders  the  man  subject  to  Federal  military  service  without  any  addi- 
tional call  of  the  President.  It  is  clear,  I  think,  that  those  men  who 
are  accepted  by  muster  in  are  entitled  to  pay  from  the'date  of  their 
enlistment. 

Upon  the  facts  appearing,  I  am  of  opinion  that  the  recruits  for  the 
Organized  Militia  of  the  District  of  Columbia  who  enlisted  subse- 
quent to  Jone  18, 1919,  are  entitled  to  pay  from  date  of  enlistment 
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DUOOTKn  ox  FimOBABIS. 

In  getteral  the  deductioa  of  discounts  under  agreemeats  by  the  Oovernment  to 
purchase  mpplles  Is  Buthorlted  ont^  when  the  vendor  haa  made  bd  e:q>reM 
«dler  ct  nich  dlMOunta,  and  a  dmn  Btat«mcat  a»  to  dlaeoootft.  ahown  on 
the  printed  coBmerclal  bill  of  the  Tendoi-  aubmltted  for  payniMit,  Is  not 
geoerally  to  be  regarded  as  ouch  an  exprcM  offer. 

Gcmptrallcr  Warwick  to  the  leeretary  ef  the  Interiar,  Aacait  SS,  IBM: 
I  have  your  letter  of  Augiiat  16,  1916,  requesting  to  be  advised  the 

procedure  with  respect  to  taking  discounts  in  making  payments  under 

agreements  for  purchase  of  supplies. 
YoD  refer  to  »  letter  addressed  to  the  Washington  repreaentative 

of  the  Alisksn  Engineering  Cmnmieaion,  by  its  apeciftl  diaborang 

agent  at  Seattle,  Wash.,  from  which  yon  quote  as  follows: 

"I  frequently  have  vouchers  for  supplies  purchased  with  'Pro- 
posal and  acceptance  attached,*  accompanied  by  a  commercial  bill  or 
mvoice.  The  prices  submitted  and  accepted  are  stated  upon  the 
voucher.  On  toe  commercial  invoice  there  will  be  stated  discount  if 
paid  in  ten  days.  In  several  instances  I  have  deducted  diecounta  on 
the  above  authority  althoiigh  it  was  not  specifically  stated  on  the  face 
of  the  signed  voucher.  Some  have  accepted  the  checks,  and  some 
have  returned  them  claiming  the  full  amount  stated  in  the  proposal 
and  acceptance  also  on  the  face  of  the  voucher.  Will  vou  please 
ascertain  if  the  auditor  expects  me  to  take  advantage  of  discounts 
when  the  only  authority  we  nave  is  the  printed  commercial  invoice? 

"  Of  course  we  have  ouite  a  few  where  the  discount  is  stated  on  the 
signed  voucher  in  the  left-hand  comer,  also  when  a  letter  accompanies 
voucher  stating  that  discount  would  be  allowed,  we  have  endeavored 
to  take  advantage  of  all  such  cases,  and  also  when  discount  was 
stated  on  the  commercial  invoice,  but  we  have  had  several  objections, 
and  it  would  be  appreciated  very  much  if  you  wi!l  take  this  up  with 
the  auditor  and  ascertain  his  decision  in  the  matter." 

The  terms  of  the  agreement,  under  the  proposal  and  acceptance, 
are  not  stated.  It  is  presumed  the  prices  to  be  paid  thereunder  are 
obtained  through  competition,  where  that  is  practicable,  and  thus 
indicate  the  lowest  price  at  which  the  contractor  can  furnish  the 
supplies. 

The  Government  is  to  be  presumed,  in  connection  therewith,  to  be 
ready  and  willing  to  make  prompt  payment,  and  that  it  does  not 
ask  credit. 

If  discounts  are  offered,  they  should  appear  in  the  agreement,  or, 
if  offered  afterwards,  I  think  they  should  be  expressly  offered.  Such 
offer  does  not  necessarily  follow  from  printed  discount  terms  on  a 
printed  bill  form  of  the  dealer,  and  the  deduction  should  not  be 
made,  at  least  without  preliminary  inquiry. 
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On  the  general  subject  of  disconnts,  I  think  it  proper  to  quote 
from  a  decision  of  a  former  Comptrolier  to  the  Public  Printer 
(July  10,  1908,  46  MS.  Comp.  Dec,  181),  as  follows: 

*'  As  a  matter  of  personal  opinion,  I  may  say  that  I  do  not  attach 
any  very  great  importance  to  the  insertion  of  discount  clauses  in 
contracts  or  proposals  and  acceptances,  based  upon  prompt  payment, 
or  otherwise.  The  statute  requires  competition  in  order  that  the 
Government  may  have  the  benefit  thereof  by  awarding  contracts  to 
the  lowest  responsible  bidder.  It  is  expected  that  disbursing  officers 
will  make  prompt  payments  of  the  bills  of  contract  and  other 
creditors  of  the  Government  upon  the  submission  of  regular  vouchers 
regardless  of  whether  there  is  any  provision  for  discount  It  is  safe 
to  assume  that  when  a  company,  nrm,  or  corporation  consents  to  a 
certain  discount  it  arranges  its  schedule  of  prices  accordingly  so  that 
the  usual  profit  may  still  be  made." 

Answering  the  inquiry  generally,  I  have  to  say  that  under  agree- 
ments for  the  purchase  of  supplies,  calling  for  the  payment  of 
stipulated  amounts,  discounts  should  not  be  deducted  unless  they 
are  in  the  status  of  being  expressly  offered.  (See  14  Comp. 
Dec.,  1,  6.) 


CLEXK  TO  BOiJUt  OP  TUITOEB,  UNITED  BtAtES  lOUTAKT  ACASHHT. 

1^  approprtatlOD  carried  la  tbe  act  of  March  4,  191S,  for  the  support  of  tbe 
United  States  Military  Academy  Is  not  available  for  peyment  of  the  salary 
and  traveling  expense«  of  a  clerb  to  tbe  Board  of  Visitors  of  that  Instl- 
tatloB. 

DeoltliHi  by  Comptroller  Warwlok,  Ansvtt  SS,  1918: 

The  Auditor  for  the  War  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision  dated  the  17tli  instant, 
making  an  original  construction  of  a  statute,  as  follows: 

"In  connection  with  the  audit  of  the  accounts  of  E,  J.  Timberlake, 
major  and  disbursing  officer,  United  States  Military  Academy,  the 
question  has  arisen  whether  a  certain  disbursement  made  by  him 
out  of  the  appropriation  for  the  current  and  ordinary  expenses  of 
the  academy  for  the  fiscal  year  1916  was  a  proper  disbursement 
under  the  existing  law,  and  the  consideration  of  the  question  necessi- 
tates the  construction  of  the  law  herein  made,  which  I  have  the  honor 
to  submit  for  your  approval,  disapproval,  or  modification,  as  re- 
quired by  section  8  of  the  act  of  July  81,  1894  (28  Stat.,  207). 

"The  facts  pertinent  to  the  matter  under  consideration  are  as 
follows:  In  the  June,  1916,  accounts  of  Mai.  Timberlake  there  was 
presented  for  audit  the  voucher  of  Horace  G.  Shull,  special  clerk  ta 
the  Board  of  Visitors  from  the  House  of  Bepresentatives  to  the 
United  States  Military  Academy  at  West  Point,  N,  Y.  This  voHcher 
covers  the  period  from  May  SO  to  June  1,  1916,  and  consists  of  two 
items: 
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'"Transportation  (not  to  exceed  rat«  over  shortest  mail 

route)  irom  Washington,  D.  C,  to  West  Point,  N.  Y^  and 

return,  and  other  necessary  expenses $18.14 

"'For  serrices  as  special  clerk  to  the  members  of  the  Board 

of  Visitors 26.00' 

"A  total  of  $48.14. 

"Favment  was  made  by  Maj.  Timberlake  for  the  entire  amount 
claimed  out  of  the  academy's  appropriation  for  '  Current  and  ordi- 
nary expenses,  1916.' 

"The  Board  of  Visitors  to  'the  United  States  Military  Academy 
was  created  by  tha  act  of  August  8,  1846  (9  Stat,  71).  Subsequent 
legislation  modified  from  time  to  tmie  the  personnel  and  allowance 
for  expenses  of  the  board  although  its  duties  are  still  those  placed 
upon  it  in  the  original  act,  afterwards  incorporated  in  section  1328, 
Revised  Statutes.  The  existing  law  covermg  constitution  of  the 
Board  of  Visitors,  the  times  or  visitation  to  the  academy,  and  the 
payment  of  expenses  of  the  members  of  the  board  can  be  found 
in  the  :ict  of  August  9,  1912  {37  Stat.,  251,  257).  It  is  provided  in 
this  act  that  the  board  shall  consist  of  five  members  of  the  Committee 
on  Military  Affairs  of  the  Senate  and  seven  members  of  the  Com- 
mittee on  Military  Affairs  of  the  House,  and  that  the  members  so 
appointed  '  shall  visit  the  Military  Academy  annually  at  such  time 
as  the  chairman  of  said  committee  shall  appoint,  and  the  members 
from  each  of  said  committees  may  visit  said  academy  together  or 
separately,  as  the  said  committees  may  elect,  during  the  session  of 
Congress ;  •  *  *.  The  expenses  '  of  the  members  of  the  board 
shall  be  their  actual  expenses  while  engaged  upon  their  duties  as 
members  of  said  board,  not  to  exceed  five  dollars  per  day  and  their 
actual  expenses  of  travel  by  the  shortest  mail  routes :    *    •    *." 

"  This  act  of  1912,  it  will  be  noted,  makes  no  provision  for  the  pay- 
ment of  anv  clerical  assistance  to  the  board  as  a  whole  or  to  individual 
members  thereof.  It  only  provides  for  the  actual  expenses  of  each 
member  of  the  board  at  a  rate  not  exceeding  five  dollars  per  day  and 
their  actual  expenses  of  travel  by  the  shortest  mail  route.  All  subse- 
quent appropriation  acts  making  provision  for  payment  of  the  ex- 
penses 01  the  Board  of  Visitors  to  the  United  States  Military 
Academy  must  of  necessity  be  construed  in  the  light  of  the  general 
statute  of  1912. 

"  In  the  act  of  March  4,  1915  (38  Stat.,  1128),  making  appropri- 
ations for  the  support  of  the  Military  Academy  for  the  fiscal  year 
ending  June  30,  1916,  contains  among  other  appropriations  one  for 
the  current  and  ordinary  expenses  of  the  academy,  consisting  of  a 
number  of  items  to  each  of  which  a  definite  sum  of  money  is  appro- 
priated. For  contingencies  for  superintendent  of  the  academy,  three 
thousand  dollars  is  given,  and  for  a  number  of  the  departments  of 
the  institution,  in  addition  to  specified  objects,  there  follows  a  pro- 
vision for  '  contingent  expenses  not  otherwise  provided  for,'  as  in 
the  department  of  natural  and  experimental  philosophy,  or  for  'con- 
tingencies,' as  in  the  department  of  instruction  in  mathematics.  Not 
all  of  the  subheads  in  the  appropriation  for  current  and  ordinary  ex- 
penses contain  this  reference  to  contingent  expenses,  but  it  is  clear 
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to  m;  mind  tbtt  such  of  tbe  pftrticnlsr  subheadfl  as  hive  t^te  reler- 
ence  to  contingsnt  cxpcnfics  or  coutingenciea  ace  nibject  to  the  gtnat.1 
ralea  of  coostructioQ  which  limit  the  contingent  expenacfl  nflaaad  in 
the  paragraph  of  tbe  sppropriatioa  act  to  such  *  incidental,  casual 
and  unforeseen  expenses  as  u«  necessary  and  appropriate  to  the  exe- 
cution of  duties  required  by  law  in  connection  with  the  object  for 
-which  the  appropriatio&  is  made.'  (4  Comp.  Bee.  287;  16  Comp. 
I>ec.,  308.  See  also  1  Comp.  Bee.,  344,  392,  410;  5  Comp.  Dec.,  151; 
Dunwoody  v.  The  United  States,  22  Ct.  CI.,  28.) 

"  Moreover,  section  3682  of  tbe  Reviaed  Statutes  provides: 

" '  No  money  appropriated  for  contingent,  iacidental,  or  nuscel- 
laneous  purposes  siuill  be  expended  or  paid  for  official  or  clerical 
compensation.' 

"It  is  evident,  therefore,  that  no  one  of  the  items  or  subheads  of 
the  wpropriation  for  tbe  current  and  ordinary  expenses  of  tbe  Kill' 
tary  Academy  for  1916,  containing  any  refexesoa  to  nusceilaneous  or 
contingent  expesises,  could  be  properly  chargeable  with  the  payment 
of  the  vouclier  submitted  by  Mr.  ahull.  The  onl}'  item  or  subhead  in 
such  appropriation  that  it  could  be  paid  out  of,  if  at  all,  is  that '  i<x 
the  expenses  of  the  members  of  the  Board  of  Visitors,  $750,  or  so 
much  thereof  as  may  be  necessary.'  This  ap|»opriation,  however,  is 
held  not  to  be  arailable  for  the  reason  that  by  the  general  legislation 
of  August  9, 1912,  the  expenses  payable  out  of  such  an  appropriation 
are  the  oersonal  expenses  of  the  members  of  the  Board  of  Visitors. 

"  So  far  aa  <.'an  be  ascertained,  the  Comptroller  baa  not  passed  offi- 
cially upon  the  question  here  consideiea,  although  in  an  advisory 
way  your  predecessor,  on  June  18, 1914  (49  Letters,  1618),  in  a  lett^ 
to  the  Hon.  Luke  Lea,  United  States  Senate,  the  same  cimclusion  in 
respect  to  the  character  of  the  expenses  payable  out  of  a  similar  ap- 
propriation for  the  expenses  of  the  Board  of  Visitors  was  reached  as 
above  stated.  From  this  letter  to  Senator  Lea  it  appears  th.it  he 
requested  information  whether  he  might  take  a  clerk  or  stenographer 
to  West  Point  for  the  purpose  of  aiding-  in  preparing  the  report  of 
the  Board  of  Visitors  and  to  have  the  expenses  of  the  clerk  paid  out 
of  the  appropriation  allotted  to  the  members  composing  the  board. 
The  Senator  was  advised  that  the  opinion  given  by  the  Comptroller 
was  advisory  only,  but,  after  reviewing  tiie  laws  applicable  to  the 
query,  he  reached  the  conclusion  that  the  appropriation  concerning 
ffbich  Senator  I^ea  had  writt^  eaight  not  lawfully  be  used  for  any 
other  purpose  than  to  pay  the  actual  expenses  of  each  member  of 
the  Board  of  Visitors,  not  to  exceed  five  dollars  per  day  and  tbe  actual 
expenses  of  travel  as  stated  ax  tlie  general  statute. 

"  For  the  reasons  above  given,  I  am  of  the  opinion  and  so  hold  that 
the  voucher  of  Mr.  ShuU,  which  is  herewith  submitted  for  your  in- 
formation, is  not  payable  out  of  the  appropriation  made  in  the  net 
of  March  4,  1915^  for  the  payment  of  the  expenses  of  the  Bonnl  oT 
Visitors  to  the  Military  Academy,  nor  out  of  any  other  approprialioii 
contained  in  said  act." 

The  auditor's  decision  is  approved. 
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TBATZUBG  EZVXNSXfl,  PXK  OIKK  IH  LIBV  OB  SOSSISTSHCS. 

Where  a  per  diem  allowance  In  lieu  of  subslBtpnee  has  been  p-nntefl  to  an 
employee  In  a  travel  stdtua  by  the  head  of  an  eitemtlve  (iepnrtmpnt. 
wltlMnt  qaal mention,  aiich  employee  U  entitled  to  the  full  per  Ulem  allow- 
ance for  any  day  ur  fraction  thereof  during  which  lie  was  atixerit  from 
his  lit^nilquarters,  nod  there  Is  no  authority  It)  the  acc'iMintiiif;  olflcers  of 
the  Treasury  to  allow  only  a  fractional  part  of  such  allowaiii-e  when  tlie 
employee  Is  absent  for  a  fractional  part  of  a  day. 

BcciUon  by  CawptraUir  Warwlak,  loffxit  24,  MIft; 

Maj.  C.  H.  McNeil,  Quartermaster  Corps,  United  States  Arm;, 
applied  August  14,  1916,  for  a  revision  of  so  much  of  the  action  of 
the  Auditor  for  th«  War  Department  in  settlement  No.  387^,  dnted 
July  25,  1916,  m  disallowed  therein  items  af^gating  $17,  being  a 
pari  of  vouchers  numbered  171,  218,  273,  302,' Sll,  314,  and  532, 
March,  1916,  which  were  payments  involving  per  diem  allowances 
to  numerous  civilian  employees  of  the  Signal  and  Quartermaster 
Corps  of  the  Army  while  on  temporary  duty  away  from  their 
regular  stations  under  competent  oilers. 

In  disallowing  a  part  of  each  voucher  the  auditor  said : 

"A.  R.  1913,  par.  733,  changes  No.  25,  sec.  7,  provides: 

"'When  a  period  of  travel  as  temporary  duty  includes  fractional 
parts  of  a  calendar  day  the  allowance  for  such  fractional  parts  will 
be  for  only  one  day  when  the  total  thereof  does  not  exceed  twenty- 
four  hours.' 

'*It  would  appear  that  said  regulation  was  adopted  for  the  pur- 
pose of  preventing  payment  of  two  per  diem  allowances  for  irac-  . 
tional  parts  of  two  calendar  days,  and  does  not  authorize  the  pay- 
ment of  a  per  diem  for  a  few  hours  in  exoess  of  twenty-four.  In 
the  case  of  per  diem  employeeSj  payment  is  made  upon  tiie  basis  of 
service  actually  rendered,  and  it  seems  reasonable  uiat  any  part  of 
a  day  that  an  employee  is  in  a  travel  status  should  be  considered  in 
determining  his  allowance  in  lieu  of  subsistence.  The  law  reads  in 
part  as  folkiws: 

" '  Of  the  necessary  agents  and  other  employees  including  per  dieai 
allowances  in  lieu  of  snbsistence,  not  exceeding  $4  for  those  author- 
ized to  receive  the  per  diem  allowances.' 

"TTnder  the  law  and  regulations,  as  construed  by  this  office,  an 
employee  absent  for  a  fractional  part  of  one  day,  say  for  a  period 
including  one  meal,  should  be  paid  a  corresponding  tractional  part 
of  the  per  diem  allowance." 

An  analysis  of  one  voucher  and  the  auditor's  action  thereon  will 
illu^rate  the  method  of  treatment  of  all  the  vouchers.  Voucher  No. 
171,  paid  James  A.  Pamell,  electrical  assistant,  Signal  Service  at 
Large,  a  per  diem  allowance  for  three  days  at  $4  per  day,  amounting 
to  $12.  The  order  to  said  employee  directed  him  to  proceed  from 
6110*— VOL  w— 17 ^10 
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Chicago,  m.,  his  statitm,  on  temporary  doty  at  Genoa,  111.,  for  the 
purpose  of  inspecting  certain  material  being  manufactured  there  for 
the  Signal  Corps  of  the  Army.  Be  left  Chicago  at  8  a.  m.,  March  2, 
and  returned  to  Chicago  at  2  p.  m.,  March  4,  1916.  The  disbursing 
quartermaster  paid  said  employee  a  per  diem  allowance  for  three 
days,  as  above  indicated. 

The  auditor  figures  that  the  employee  was  gone  54  hours,  or  2J 
days,  and  calculates  his  per  diem  allowance  accordingly.  On  this 
basis  he  finds  $9  due  (2^  days  at  $4  per  day),  and,  as  a  result,  dis- 
allows $3  of  the  Toucher.  The  other  vouchers  are  treated  in  a 
similar  way. 

Paragraph  78S,  Army  Begulations,  191S,  was  amended  January  21, 
1916  (C.  A.  K.,  No.  18),  by  the  incorporation  of  the  following: 

"  Where  a  period  of  travel  on  temporary  duty  includes  fractional 
parts  of  a  calendar  day  allowance  for  such  fractional  parts  shall  be 
tor  only  1  day  when  the  total  thereof  does  not  exceed  24  hours." 

The  payments  made  by  appellant  were  strictly  in  accordance  with 
the  above-quoted  regulation.  In  each  instance  where  a  full  per  diem 
allowance  has  been  made  for  the  fractional  part  of  a  day,  a  total  of 
the  fractional  parts  exceeded  24  hours.  As  the  payments  were  made 
in  accordance  with  the  regulation  which  was  made  in  pursuance  of 
the  law  of  August  1,  1914  (38  Stat,  680),  the  disbursing  quarter- 
master is  entitled  to  have  credit  therefor  in  his  account.  I  find,  there- 
fore, a  difference  of  $17  in  favor  of  appellant,  and  certificate  of  dif- 
ferences will  issue  accoidingly. 

In  the  last  sentence  quoted  from  the  auditor's  disallowance  he 
announces  as  the  view  of  his  ofRce  a  conclusion  that  is  not  sustained 
by  the  rulings  of  this  office  nor  by  any  construction  of  the  law  which 
has  been  submitted  by  the  auditor  for  the  action  of  this  office. 

When  a  per  diem  allowance  in  lieu  of  subsistence  is  granted  with- 
out qualification  by  the  head  of  a  department,  the  employee  traveling 
is  entitled  to  the  per  diem  for  any  day  or  fraction  of  a  day  he  is 
absent  from  his  designated  post  of  duty.  (21  Comp.  Dec.,  101.)  A 
rate  of  per  diem  less  than  $4  may  be  fixed  by  the  head  of  a  depart- 
ment for  a  day  on  which  an  employee  is  not  absent  the  entire  24 
hours,  but  in  the  absence  of  action  fixing  a  lower  rate  for  such  a  day 
there  is  no  authority  in  the  accounting  officers  to  allow  a  fractional 
part  of  a  per  diem  allowance  when  the  employee  is  absent  for  a  frac- 
tional part  of  a  day — say  fora  period  including  one  meal.  Per  diem 
allowances  in  lieu  of  subsistence  are  granted  pursuant  to  law,  and  one 
purp<  se  of  a  per  diem  in  place  of  actual  expenses  is  to  eliminate  all 
consideration  of  actual  expenses,  and  it  Is  immaterial  when  or  where 
an  employee  gets  a  meal  or  whether  he  eats  at  all  or  whether  he 
incurs  any  expense  for  meals. 
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ITHITZD  STATES  COlOflSBIOHBBB,  TEES  IB  EXTHABITIOH  CASES. 

A  United  States  commlstioiier  !■  not  entitled  to  a  fee  for  hearing  a  complaint 
iDBde  In  an  extradition  case  when  It  appears  that  the  complainant  Is  not 
representing  the  foreign  Government  to  whose  Jurisdiction  extradition  of 
the  defendant  ts  Boaght. 

DeeiUoB  by  Coaptroller  Warwiok,  Anrntt  U,  1S18: 

The  Auditor  for  the  State  and  Other  DepHi-tments,  on  August 
10,  1916,  submitted  for  approval,  disapproval,  or  modification,  the 
following  decision : 

"*  I  have  before  me  for  settlement  the  claim  of  L.  W.  Baker,  United 
States  commifisioner  for  the  northern  district  of  New  York,  at 
Oswego,  March  quarter,  1916,  in  which  he  charges  $11.55  fees  in  the 
case  of  United  States  v.  George  W.  Webber,  charge  '  false  pretenses,' 
'extradition  case'  under  the  provisions  of  article  10,  treatv  with 
Great  Britain  of  August  9,  1842  (8  Stats.,  572-576).  Complaint  is 
made  bj  Charles  Fitzgerald,  with  no  official  title  given. 

■'  The  following  is  a  very  full  statement  of  the  case  by  the  com- 
missioner : 

"'Under  the  first  warrent,  issued  January  26.  1916,  the  defondnnt 
was  taken  before  Commissioner  Harrington  at  Bonie,  N.  Y.,  and 
discharged  without  hearing,  no  one  appearing  against  him.  On 
February  25, 1916,  the  said  Charles  Fitzgerald,  no  oflicinl  title,  came 
before  me  and  made  a  second  complaint,  upon  which  the  second 
warrant  was  issued,  February  25,  1916.  (This  is  the  warrant  upon 
which  the  present  claim  for  fees  is  based.)  *  •  •  The  extradi- 
tion proceeding  were  not  instituted  upon  the  mere  complaint  of  a 
private  citizen.  I  instituted  said  proceedings  upon  the  complaint 
of  said  Charles  Fitzgerald  and  also  upon  a  warrant  issued  by  a 
Canadian  magistrate  for  the  arrest  of  said  Webber,  charging  him 
with  having  committed  the  crime  of  obtaining  property  under  false 
pretenses,  being  the  same  crime  for  which  he  was  sought  to  be 
extradited.  This  warrant  was  properly  authenticated.  In  addition 
I  was  requested  to  institute  these  proceedings  by  the  Hon.  George 
W.  Ray,  U.  S.  district  judge  for  the  northern  district  of  New 
York.  •  •  •  Upon  the  hearing  the  Canadian  Government 
was  represented  by  T.  J.  Bigney,  a  distinguished  barrister  from 
Kingston,  Ontario,  and  Francis  D.  Culken,  of  this  city,  and  the 
defendant  was  ably  represented  by  Messrs.  E.  W.  Carroll  and 
G.  S.  Woolworth,  of  Watertown,  N.  Y.  The  question  of  jurisdiction 
and  the  regularity  of  the  proceedings  was  raised  and  thoroughly 
discussed.  *  *  *  The  request  for  his  extradition  was  not  made 
by  a  represestattve  of  the  Canadian  Government,  inasmuch  as  the 
statute  does  not  make  it  necessary  to  do  so.  Section  5270,  B.  S.  U.  S., 
points  out  very  plainly  what  the  procedure  ia  (and)  •  *  *  no 
mention  is  made  for  a  request  from  any  foreign  representative  as  a 
prereqoisite  for  issuing  any  warrant;  the  warrant  is  issued  upon  a 
complaint  made  under  oath,  presumably  by  a  person  who  is  the 
iiniired  party  or  by  one  having  personal  knowledge  of  the  facts. 
The  phrase  in  the  treaty  "  upon  mutual  requisitions  by  them  or  their 
ministers^  officers  or  authorities,"  has  no  reference  or  bearing  upoo 
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the  preliminary  hearing  before  a  commiBsioner,  but  refers  to  the 
requisition  to  oe  issued  by  the  proper  officer  after  it  has  been  deter- 
mined by  the  commissioner  that  the  person  charged  with  the  crime 
should  be  held  for  his  surrender  to  the  demanding  government.  So, 
it  will  be  noticed  that  a  requisition  ia  a  subsequent  mandate  to  be 
issued  by  the  proper  official.  The  statute  above  cited,  under  which 
I  proceeded,  is  so  plain  and  unequivocal  that  it  seems  hardly  neces- 
sary for  me  to  cite  any  authority  to  sustain  my  contention,  but  I 
will  cite  the  case  of  ex  parte  McCabe,  46  F.  K.,  863,  and  also  the 
case  of  Caatro  v.  De  Uricarte,  16  F.  R.,  93.' 

"The  very  fact  that  the  surrender  of  the  defendant,  the  charge 
against  whom  is  deemed  to  have  been  sustained  by  sufficient  evidence 
on  the  comntissioner's  preliminary  hearing,  can  only  be  made  to  a 
foreign  government  upon  requisition  made  by  the  proper  authorities 
thereof,  shows  conclusively  that  such  preliminary  proceedings  should 
not  be  taken  without  the  initiative  of  the  foreign  government.  If 
that  were  not  true  the  door  would  be  opened  for  the  repudiation  of 
the  action  of  an  unauthorized  person  taking  preliminary  action  in 
such  a  case  and  being  the  cause  of  the  certification,  by  a  comniiBsioDer 
to  the  Secretary  of  State,  that  a  warrant  of  extradition  might  issue 
for  a  person  for  whom  the  proper  authorities  of  no  foreign  govern- 
ment desired  to  make  req^uisition.  A  further  reason  against  such 
proceeding  as  the  commissioner  has  adopted  and  defends  is  that  the 
collection  of  the  fees  and  costs  of  extradition  from  foreign  govern- 
ments, as  provided  by  the  act  of  June  28,  1902  (32  Stats.,  475), 
might  become  a  matter  of  courtesy  rather  than  a  question  of  law  and 
of  right.  The  United  States  has  no  authority  for  volunteering  its 
services  to  a  foreign  government. 

"  This  line  of  argument  is  the  basis  of  all  the  judicial  decisions  on 
the  subject  that  I  have  seen: 

"  ^A  requisition  from  foreign  government  and  mandate  from  this 
government  are  not  necessary,  under  section  5270,  S.  S.,  to  initiate 
proceedings  in  extradition  before  a  committinf;  magistrate,  and  it  is 
sufficient  if  it  appears  that  the  complaining  witness  is  acting>for  the 
foreign  government.  (In  re  Orpen^  86  F.  K.,  760.)  The  same  is  held 
in  the  following  cases :  55  F.  R.,  376.  and  127  U.  S.,  457 ;  26  F.  R..  862; 
83  F.  R.,  165 ;  26  F.  R.,  878 ;  32  F.  R.,  688.  Under  section  6270,  *R.  S. 
U.  S.,  the  complaint  may  be  made  by  any  person  acting  under  author- 
ity of  the  demanding  government  having  knowledge  of  the  factj). 
187  U.  S.,  182.' 

"  The  defendant  in  this  case  was  discharged,  not  for  lack  of  juris- 
diction, however,  for,  although  the  crime  for  which  he  was  held  is 
not  included  in  the  extraditable  offeosee  scheduled  in  the  treaty  of 
August  B,  1842  (8  Stats.,  572),  it  ia  intduded  in  the  convcnticm  of 
July  28,  1889  (26  gtata.,  1608). 

"I  decide  that  the  claim  ia  not  payable,  but  bold  it  suspended 
awaiting  your  decieitm  of  approval,  modification,  or  disapproval." 

The  auditor  does  not  state  what  statute  he  is  construing.  I  aseuuw 
his  decision  has  reference  to  section  6270,  Revised  Statutes,  to  treaty 
of  August  9,  1842  (8  Stat.,  672),  between  the  United  States  and 
Great  Britain,  and  the  commissioners'  fee  bill,  act  of  May  38,  199<^ 
(29  Stat,  186).    So  far  as  his  decision  holds  that  a  United  Stated 
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commisEdoner,  in  hearing  a  complaint  made  by  one  not  shown  to  be 
repreeuiting  the  foreign  government,  ie  not  entitled  to  fees,  it  ia 
approved.  Whether  or  not  the  offense  was  extraditable  is  not  in- 
volved in  the  auditor's  deciuon. 


FITIUVT  or  BALABT  07  SMPLOTBE  BBXOTKIt  TTITItEB  ISTAUS  BUIZ— 
KASDAiniB. 

Where  a  teacher  Id  the  public  schools  of  the  District  of  Columbia  was  actually 
iwnoved  from  her  position  by  reason  of  the  operation  o*  n  neneral  rule  ot 
the  school  board,  payment  of  salarj  to  anch  teacher  for  the  perltxl  durlnj; 
wblfAt  ahe  wbb  thus  deprived  of  h«r  poeltlon  Is  not  autkorlsed  altbongb 
such  rule  be  declared  Invalid  b;  the  courta  and  a  writ  of  mandamus  issued 
restoring  her  to  her  position  and  purporting  to  restore  her  to  a  pay  status 
from  the  date  of  her  removal. 

Public  funds  Id  the  Treasury  of  the  tiAlted  9tate«  can  Dot  be  reached  by  man- 
damas  ilDce  under  the  Federal  CoUMItutioa  money  may  not  be  vltbdrawo 
from  the  Treasury  exc^t  In  vonaeqUettce  of  aniraprlatiattl  madA  by  laW. 

Oomptrsller  iranriek  to  the  pretidcat  of  the  Board  of  Oemminiehen  of  the  Dtt- 

tiiat  of  OalVBUa,  Aafnst  S>,  leiB: 

I  have  your  letter  of  August  0, 1916,  requeeting  decinon  whether, 
under  the  appropriations  "  Public  schools,  D.  C,  Salaries,"  for  the 
iiBcal  year?  1916  and  1916  {38  Stat.,  S17,  632,  S3S;  id.,  894,  907,  908), 
pnyment  is  authorized  to  be  made  to  Mrs.  Oladye  Strong  Hellman, 
uf  $1,355.67  as  a  teacher  of  class  2,  including  longevity,  from  Sep- 
tember 1,  1914,  to  June  11, 1916,  a  pay  roll  therefor  having  lieen  cer- 
tified by  the  superintendent  of  schools  and  approved  by  the  proijur 
cfficera  of  the  board  of  eduration. 

Mrs.  Helknan  is  understood  to  have  been  a  teacher  of  class  3  in 
the  Morgan  School  at  the  time  of  her  marriage;  that  under  a  rule 
of  the  board  of  education  her  marriage  caused  her  removal  as  a 
teacher  and  her  position  as  a  teacher  in  that  school  was  filled  by 
another;  that  the  courts  of  the  District  of  Columbia  hare  decided 
that  said  board  rule  was  not  authorized  by  law,  and  have  awarded 
Mrs.  Hellman  a  writ  of  mandamus  restoring  her  "  to  the  position 
and  emoluments  heretofore  bad  and  enjoyed  by  her  as  aforesaid,  aa 
of  June  80,  1914,  with  the  increase  of  salary  thereafter  provided  by 
law  ";  and  that  the  board  restored  her  to  her  position  as  t«acher  "  in 
the  salary  class  designated  as  class  No.  2,  as  of  June  80,  1914, 
with  the  increase  of  salary  thereafter  provided  by  law"  end  as- 
Eigned  her  to  the  Brown  Sdiool. 

The  board's  order  in  specifically  making  restoration  followed  the 
court's  order,  and  does  not  necessarily  e.xpress  a  decision  of  the 
board  that  she  should  be  paid  salary.  Nor  have  the  commissioners 
expressed  the  deeare  that,  as  a  matter  of  policy,  the  payment  should 
be  made. 
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■  It  is  reported  that  there  ia  a  balance  in  the  respective  appropria- 
tions for  these  two  years  sufficient  to  pay  the  claimant  salary  for 
the  period  claimed. 

The  appropriation  for  the  fiscal  year  1914  (37  Stat,  938,  954), 
from  the  close  of  which  the  board's  removal  dated,  provided  for: 

"Teachers:  For  one  thousand  seven  hundred  and  fifty-one  teach- 
ers, to  be  assigned  as  follows; 

*'  Teachers  in  class  two,  three  hundred  and  thirty-seven  in  all,  at  a 
minimum  salary  of  $600  each:    *    *    *." 

The  appropriation  for  the  fiscal  year  1915  provided  for  a  total  of 
1,768  teachers,  of  whom  S36  were  to  be  assigned  to  class  2 ;  and  for 
th«  fiscal  year  1916  the  appropriation  provided  for  a  total  of  1,798 
teachers,  of  whom  341  were  to  be  assigned  to  class  2. 

It  will  thus  be  seen  that  in  both  the  latter  fiscal  years  the  total 
number  of  teachers  was  increased,  but  in  the  class  there  was  a  reduc- 
tion of  one  for  1915  and  an  increase  of  four  for  1916,  compared  with 
the  number  in  the  fiscal  year  1914,  from  which  the  removal  dated. 

Mrs.  HeUman  was  one  of  a  class  of  teachers.  The  class  had  been 
decreased  first  and  then  increased  in  number  the  fiscal  years  follow- 
ing her  removal,  and  the  position  she  held  in  fact  in  the  Morgan 
School,  as  one  of  that  class,  was  filled  upon  the  vacancy  caused  by 
her  removal. 

It  accordingly  does  not  follow  from  there  being  a  balance  in  the 
appropriations  that  it  is  because  of  the  vacancy  caused  by  her  re- 
moval; nor  must  it  be  concluded  therefrom  that  the  salary  of  her 
place  was  not  paid  to  another,  so  as  to  be  decisive  of  the  question 
of  making  payment  now. 

The  court's  order  is  specifically  for  restoration  as  a  teacher.  It 
is  not  an  order  undertaking  to  or  requiring  in  itself  the  payment  of 
the  pay. 

I  am  aware  that  in  some  municipalities  the  general  funds  in  the 
treasury  may  be  reached  by  mandamus,  but  these  are  chartered 
corporations  admitting  of  a  different  rule  than  here.  The  treasury 
here  concerned  is  that  of  the  United  States,  as  to  which  the  constitu- 
tion provides  (art.  1,  sec  9,  par.  7)  moneys  shall  not  be  withdrawn 
therefrom  "  but  in  consequence  of  appropriations  made  by  law." 

And  mandamus  may  not  direct  payment  under  the  appropriations 
made  in  pursuance  of  the  constitutional  requirement,  because  the 
legality  of  expenditures  from  such  appropriations  has  been  confided 
by  Congress  to  the  final  decision  of  the  accounting  officers.  (See  the 
various  sections  of  the  Revised  Statutes  applicable  to  the  rendering 
of  accounts  by  disbursing  officers,  and  the  acts  of  Sept.  2,  1789, 
1  Stat.,  65 ;  July  31,  1894,  28  Stat.,  208,  et  seq.) 
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There  may  be  a  legal  claim  without  an  appropriation  being 
available  for  payment,  having  regard  to  the  circumstances  which 
^ve  rise  to  the  claim,  and,  however  the  various  questions  suggested 
by  this  claim  may  be  decided,  the  question  eventually  for  decision 
must  be  the  availability  of  the  appropriation. 

But  it  is  pertinent  to  remark  that  the  status  of  claimant  is  not 
entirely  analo^us  to  that  of  a  suspended  ^nployee,  because  such 
employee  during  the  period  of  suspension  continues  to  hold  the 
place  in  fact;  nor  is  it  precisely  that  arising  from  a  removal  based 
on  charges  subsequently  di^roved,  in  which  there  is  an  element  of 
personal  wrong. 

The  removal  by  the  board  in  the  present  case  was  under  a  rule 
which  was  the  law  in  the  case,  and  for  alt  alike,  until  that  law  was 
declared  invalid.  Of  this  law,  Mrs.  Hellman  must  be  presumed  to 
have  been  well  aware  and  by  her  marriage  invoked  its  enforcement 
And  the  legal  proceedings  resorted  to  are  directed  not  so  much  to 
questioning  the  removal  during  the  period  it  was  effective,  as  to 
securing  the  right  to  be  a  teacher  in  the  schools  notwithstanding 
that  rule. 

Whatever  the  resalt,  the  one  questioning  is  not  to  be  placed  in 
any  different  position  respecting  pay  for  the  intermediate  time, 
than  those  to  whom  it  was  made  applicable,  not  questioning,  but 
who  because  of  the  successful  result  may  be  restored  as  teachers. 

The  situation  is  like  that  arising  from  the  official  enforcement  of 
any  law,  which  being  subsequently  declared  invalid  gives  no  right 
to  redress  against  the  Government. 

That  it  was  a  rule  made  by  the  board  itself  is  immaterial.  The 
board  is  empowered  to  make  rules  for  the  conduct  of  the  schools, 
and  that  a  rule  has  been  adopted  which  is  judicially  declared  invalid 
is  no  different  from  the  situation  of  a  lawmaking  body  enacting 
laws  which  are  judicially  declared  invalid. 

The  claim  for  the  pay  must  meet  the  same  requirements  as  must 
the  ordinary  claim  for  pay,  so  far  as  concerns  the  appropriations; 

This  requirement  is  not  one  going  to  services  rendered,  or  the 
degree  of  the  services  rendered,  which  is  an  administrative  question. 

The  claim  must  be  for  pay  as  pay  to  which  there  is  prima  facie 
a  right  and  involving  a  presumption  of  services  rendered,  because 
of  the  de  facto  as  well  as  the  de  jure  holding  of  the  place. 

These  factors  are  presumptively  present  for  all  those  appearing 
on  pay  rolls,  and  if  any  be  lacking,  aside  from  the  question  of  con- 
testing claimants  and  payment  to  the  de  facto  holder,  the  accounting 
officers  may  well  question  the  legality  of  the  use  of  the  appropriation. 

The  board's  rule  was  executed  fully  and  completely,  and  the  re- 
moval as  a  teacher  was  a  fact.  The  holding  the  law  invalid  does 
not  alter  the  fact     The  claim  for  pay  under  the  circumstancea, 
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Aounds  more  in  damages  than  «&  for  pay,  and  is  at  best  baaed  upon 
a  conBtructive  holding  of  position  under  the  courts  order. 

I  think  that  general  appropriations  for  pay  are  for  pay  as  com- 
monly understood  with  respect  to  the  service  for  which  it  ia  so 
appropriated,  and  there  appean  no  intent  therefrom  to  provide  the 
pay  where  it  is  claimed  under  circumstances  as  here,  and  I  am  of 
opinion  the  pay  appropriaticma  are  not  available  for  the  payment 
of  such  claim. 

OKOAinzBD  ttnifiA,  Loirecvmr  pat  akd  coaimroini-UKTXcx  fat. 

Offlcera  of  the  Organized  MtUtIa,  upoD  being  muatered  Into  tbe  service  of  tbe 
United  States  pureuflDt  to  the  act  of  January  21,  1903,  aa  amended  by  the 
act  of  May  27,  1908,  are  not  entitled  to  credit,  for  purposes  of  longevltr 
pay,  fnr  Krvtce  rendered  fn  the  Organized  Mllltla  prior  to  their  muster 
Into  tbe  Mrvlee  of  the  United  SUtee. 

Officers  of  tbe  Organized  Mllltlti.  upon  befog  muHtered  into  the  service  of  tbe 
United  States  pursuant  to  the  act  of  January  21,  1003,  as  amended  by  tlw 
act  of  May  27,  1908,  are  entitled  to  credit,  for  purposes  of  longevity  pay, 
tor  all  service  rendered  after  their  muster  Into  the  aerrlce  of  the  United 
States. 

Offlc«-s  of  the  CH-ganlMd  UUItIa,  upon  being  mustered  into  the  service  of  the 
United  States  pursuant  to  tbe  act  of  January  il,  1003,  as  aoeaded  by  the 
act  of  May  27,  1008,  are  entitled  to  credit,  for  purposes  of  loDgevlty  pay, 
for  any  prior  service  rendered  by  them  In  tlte  Beguler  Array  or  the  Marine 

Officers  of  the  Regular  Army  who  are  commisaloned  In  a  higher  grade  In  the 
Organized  Mllltla  brought  Into  the  military  service  of  the  United  Slates 
pursuant  to  tbe  act  of  January  21,  IOCS,  as  amended  by  the  act  of  May  2T. 
190S,  are  entitled  to  longevity  increase  on  pay  in  tbe  grade  in  which  tbey 
are  serving  In  tbe  Organised  Mllltla. 

Enlisted  men  of  the  OrganIze<l  Mllltla,  upon  being  mustered  into  the  service  of 
the  United  States  pursuant  to  the  act  of  January  21,  1003,  as  amended  by 
the  act  of  May  27,  1008,  are  not  entitled  to  credit,  for  purposes  of  con- 
tinuous-service pay,  for  service  rendered  In  the  Organlied  Militia  prior  to 
their  muster  Into  the  service  of  the  United  States. 

Enlisted  men  of  the  Organized  Mllltla  muatered  into  the  service  of  the  United 
States  pursuant  to  the  act  of  January  21,  1903,  as  amended  by  the  act  of 
May  27,  190S,  are  not  entitled  to  credit,  tor  purposes  of  conllnuous-servlce 
pay,  for  service  rendered  after  their  muster  Into  the  service  ot  the  United 
States. 

Enlisted  men  of  tlie  Organised  Militia  mustered  into  the  snvlce  Of  ,tbe  Unlte<t 
States  pursuant  to  tbe  net  of  January  21,  1003,  as  amended  by  the  act  of 
May  27,  1008,  are  not  entitled  to  credit,  for  purposes  of  contluuous-Bervlce 
pay,  for  prior  service  rendered  In  the  Regular  Army  or  tbe  Marine  Corps, 
except  for  one  enlistment  period  as  provided  In  the  act  of  May  11.  190S. 

An  enlisted  man  discharged  from  the  Regular  Army  and  commissioned  as  nu 
OtSkXt  In  the  Orgaolied  Mllltla  mustered  Into  the  strvlce  of  the  United 
States  pursuant  to  the  act  of  January  2L,  1903,  as  amended  by  the  act  of 
May  27,  lOOS,  Is  entitled  to  credit,  for  purpoaes  of  longevity  pay  as  such 
officer,  tor  prior  service  rendered  by  1dm  In  the  Regolar  Army. 


;,Coot^lc 
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An  enlisted  man  who  la  dlscbargad  trotn  tbe  Regular  Armj  and  who  enters  the 
Orsanlzed  MlUtia  moatered  Into  the  aerrlce  of  the  United  States  pursuant 
to  the  act  <tf  Jannar;  21,  1908.  as  amended  by  the  act  of  Hay  27,  1908, 
either  as  an  officer  or  enlisted  man,  and  who  remains  In  audi  aervlce  more 
than  three  months,  loses  bis  right  to  credit  for  conticaous-aerTlce  pay  as 
an  enlisted  man  of  the  Regular  Army. 

Comptroller  Warwick  to  the  Secretary  of  War,  AQguit  28,  IBIS; 

By  your  indorsement  of  the  29th  ultimo,  my  decision  is  requested 
of  sevenl  qilestifwis  fonnulated  by  the  Quartermaster  Gteneral  of 
the  Army,  as  follows : 

"(a)  Whether  officers  and  enlisted  men  of  the  militia  or  national 
^ard  brought  into  the  actual  service  of  the  United  States  under  sec- 
tion 4  of  the  act  of  January  21, 1903,  aa  amended  by  9ecti<Hi  8  of  the 
act  of  May  27, 190S,  are  entitled  to  count  their  services  in  the  militia 
or  national  guard,  either  before  or  after  the  date  when  brought  into 
the  actual  service  of  the  United  Statsa,  for  the  purpose  of  longevity 
or  continuous-service  pay. 

"(6)  Whether  said  officers  or  enlisted  men  who  had  prior  service 
in  the  Regular  Army,  or  the  Marine  Corps,  are  entitled  to  count  such 
service  for  the  purpose  of  increase  of  pay. 

"(c)  Whether  an  enlisted  man  discharged  from  the  Regular  Army 
who  enlists  or  is  given  a  commission  in  a  militia  or  national  guara 
denization  which  hoi  been  brovght  into  the  actual  8ervio«  of  the 
United  States,  under  the  acts  of  1903  and  1908,  is  entitled  to  count 
his  service  in  the  Regular  Army  for  the  purpose  of  increase  of  pay 
as  an  enlisted  man  or  commissioned  officer  of  the  militia  or  national 
guard.  If  this  <]uestion  be  answered  in  the  negative  will  the  soldier, 
iathe  event  that  he  remains  out  of  the  Regular  Army  for  a  period  of 
more  than  three  months,  lose  his  right  to  count  the  continuous  service 
which  he  had  when  discharged  from  the  Regular  Army  in  the  event 
that  he  again  enlists  in  the  Regular  Army. 

"((f)  Whether  a  commissioned  officer  of  the  Regular  Army  who 
holds  a  commission  in  a  higher  grade  in  the  militia  or  national  gu.ird 
brought  into  the  actual  service  of  the  United  States  under  the  acts 
of  1903  and  1908  is  entitled  to  longevity  increase  on  pay  of  his  grade 
in  the  Regular  Army  or  to  longevity  increase  on  pay  of  his  grade  in 
the  militift  or  national  guard.     - 

Section  12  of  the  act  of  Apiil  28,  1898  (30  Stat.,  563),  provides: 

"That  all  officers  and  enlisted  men  of  the  Volunteer  Armv,  and 
of  the  militia  of  the  States  when  in  the  service  of  the  United  States, 
shall  be  in  all  respects  on  the  same  footing  as  to  pay,  allowances,  and 
[wnsions  as  that  of  officers  and  enlisted  men  of  corresiranding  grades 
m  the  Regular  Army." 

Section  4  of  the  act  of  January  21, 1908  (32  Stnt.,  776),  as  amended 
and  reenacted  by  section  3  of  the  act  of  May  27, 1908  (35  Stat.,  400), 
under  which  it  is  understood  the  militia  or  natinnal  guard  has  been 
called  and  mustered  into  the  service  of  the  United  States,  provides : 

"  Whenever  the  United  States  is  invaded  or  in  danger  of  invasion 
from  any  foreign  nation,  or  of  rebellion  against  the  authority  of  tha 
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Oovernment  of  the  United  States,  or  the  President  is  unable  with  ths 
regular  forces  at  his  command  to  execute  the  laws  of  the  Union,  it 
idiall  be  lawful  for  the  President  to  call  fcrth  such  number  of  the 
militia  of  the  State  or  of  the  States  or  Territories  or  of  the  District 
of  Colombia  as  be  may  deem  necessary  to  repel  such  invnsion,  sup- 
press such  rebellion,  or  to  enable  him  to  execute  such  laws,  and  (■> 
issue  his  orders  for  that  purpose,  through  the  governor  of  the  respec- 
tive State  or  Territory,  or  through  the  commanding  general  of  the 
militia  of  the  District  of  Columbia,  from  which  Stat«,  Territorr,  or 
District  such  troops  may  be  called,  to  such  officers  of  the  militia  as 
he  may  think  proper." 

Section  10  of  the  act  of  January  21, 1903  (82  Stat.,  776),  provides: 

"The  militia,  when  called  into  the  actual  service  of  the  United 
States,  shall,  during  their  time  of  service,  be  entitled  to  the  same 
pay  and  allowances  as  are  or  may  be  provided  by  law  for  the 
Begular  Army," 

Section  11  of  the  act  of  1903,  as  amended  by  section  7  of  the 
act  of  May  27,  1908  (35  Stat,  401),  provides: 

"When  the  militia  is  called  into  the  actual  service  of  the  United 
or  any  portion  of  the  militia  is  called  forth  under  the  pro 
of  thifi  act,  their  pay  shall  commence  from  the  day  of  theii 


appearing  at  the  place  of  company  rendezvous,  but  this  provision 
shall  not  be  construed  to  authorize  any  species  of  expenditure  pre- 
vious to  arriving  at  such  places  of  rendezvous  which  is  not  provided 
by  existing  laws  to  be  paid  after  their  arrival  at  such  places  of 
rendezvous." 

The  act  of  May  11,  1908  (35  Stat,  109),  provides: 

"  That  hereafter  the  monthly  pay  of  enlisted  men  of  the  Army 
during  their  first  enlistment  shall  be  as  follows,  namely:     *     *     • 

"That  hereafter  any  soldier  honorably  dischar^ged  at  the  termina- 
tion of  an  enlistment  period  who  reenlists  within  three  months 
thereafter  shall  be  entitled  to  continuous-service  pay  as  herein  pro- 
vided, which  shall  be  in  addition  to  the  initial  pay  provided  for  in 
this  act  and  shall  be  as  follows,  namely: 

*■*••«* 

"  That  hereafter  any  soldier  honorably  discharged  at  the  termina- 
tion of  his  first  or  any  succeeding  enlistment  period  who  reenlista 
after  the  expiration  of  three  months  shall  be  regarded  as  in  hia 
second  enlistment  ;"*"." 

Section  1  of  the  national  defense  act  of  June  3,  1916  (Public, 
No.  85),  provides: 

"  That  the  Army  of  the  United  States  shall  consist  of  the  Reeiitnr 
Army  *  •  •  the  Katiooal  Guard  while  in  the  service  oi  the 
United  States,  and  such  other  land  forces  as  are  now  or  may 
hereafter  be  authorized  by  law." 

Section  101  of  said  act  provides: 

"The  National  Guard  when  called  as  such  into  the  service  of  the 
United  States  shall,  from  the  time  they  are  required  by  the  terms 
of  the  call  to  respond  thereto,  be  subject  to  the  laws  and  regulations 
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goYemin^  the  Regular  Annv,  so  far  as  such  laws  and  regulations 
are  applicable  to  officers  and  enlisted  men  whose  permanent  reten- 
tion in  the  military  service,  either  on  the  actLve  list  or  on  the  retired 
list,  is  not  contemplated  by  existing  law." 

Section  111  of  said  act  has  to  do  with  the  National  Guard  when 
drafted  into  the  Federal  service,  and  provides  in  part  that — 

"Officers  and  enlisted  msa  in  the  service  of  the  United  States 
under  the  terms  of  this  section  shall  have  the  same  pay  and  allow- 
ances as  officers  and  enlisted  men  of  the  Begular  Army  of  the  same 
grades  and  the  same  prior  service." 

It  is  not  miderstood  that  any  troops  have  been  mustered  into  the 
service  of  the  United  States,  under  the  provisions  of  this  section,  up 
to  this  time.  AH  the  questions  have  to  do  with  officers  and  men  of 
the  militia  or  National  Guard  mustered  into  the  actual  service  of 
the  United  States  under  the  act  of  1903,  as  amended  by  the  act 
of  1908. 

The  principal  question  to  be  considered  and  decided  under  the 
first  three  questions  is  whether  service  in  the  militia  or  National 
Guard,  when  called  into  the  actual  service  of  the  United  States  under 
the  acts  of  190S  and  1908,  can  be  considered  for  longevity  or  con- 
tinuous-service pay  purposes,  either  to  increase  the  pay  of  an  officer 
or  enlisted  man  because  of  prior  service  in  the  Kegular  Army  or 
Marine  Corps,  or  to  count  the  continuous  service  which  an  officer 
or  enlisted  man  has  when  discharged  from  the  Regular  Army  in 
the  event  that  he  again  enlists  in  the  Regular  Army  when  his  service 
in  or  with  the  militia  ceases.  There  are  other  questions  involved  in 
said  first  three  questions,  but  they  appear  to  be  of  easy  solution. 
The  one  mentioned  is  the  main  and  doubtful  one. 

The  officers  and  enlisted  men  of  the  militia  or  National  Guard 
called  into  the  actual  service  of  the  United  States  under  the  acts 
of  1903  and  1908  are  under  United  States,  and  not  State,  control. 
By  their  muster  in  they  became  a  part  of  the  Army  of  the  United 
States  (sec.  1,  act  of  June  3,  1916).  They  are  subject  to  all  laws 
and  regulations  for  the  government  of  the  Army  of  the  United 
States — 

"so  far  as  such  laws  and  regulations  are  applicable  to  officers  and 
enlisted  men  whose  permanent  retention  in  the  military  service, 
either  on  the  active  list  or  on  the  retired  list,  is  not  contemplated  by 
existing  law." 

Their  service  is  service  in  the  Army  of  the  United  States.  Service 
in  the  militia  or  National  Guard  prior  to  being  brought  into  the 
actual  service  of  the  United  States  by  proper  call  and  muster  in 
is  not  service  in  the  Army  of  the  United  States,  and,  in  the  absence 
of  a  law  authorizing  it,  it  can  not  be  counted  for  longevity  or  con- 
tinuous-service pay  purposes.    (See  10  Comp.  Dec,  18;  Washington 
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Bavw,  jr.,  v.  Th«  United  States,  46  Ct  Cls.,  «).  Congress  has 
provided  for  counting  prior  eervice  in  the  mititia  or  National  Guard 
in  the  case  of  officers  and  men  of  the  militia  or  National  Oaard 
brought  into  the  active  service  of  the  United  States  under  section 
111  of  the  oct  of  June  3,  1916,  but  it  has  made  no  such  provision 
in  the  case  of  officers  and  men  of  the  militia  or  National  Guard 
brought  into  the  active  service  of  the  United  Btat«8  under  the  acts 
of  1903  and  1908,  and,  until  it  does  so,  Buch  service  may  not  be 
counted. 

Officers  of  the  militia  or  National  Guai*d  called  into  actual  service 
of  the  United  States  as  provided  by  law  are,  while  in  such  service, 
officers  in  the  Army  of  the  United  States.  Under  the  law  (sec. 
1262,  Rev.  Stats.;  act  June  18,  1878,  20  Stat,  150;  act  Feb.  24, 
1881,  21  Stat,  346;  and  act  June  30,  1882,  22  Stat,  118)  they  are 
entitled  to  count  all  time  served  in  the  Army  or  Navy,  or  both,  for 
longevity  purposes.  Their  right  to  count  service  does  not  depend 
apon  its  ccntinuity.  All  legal  service  is  counted  for  such  purpose. 
(See  B  Comp.  Dec.,  175;  7  id.,  617.) 

The  ri^t  of  enlisted  men  of  the  Army  to  count  service  for  con- 
tinuous-service pay  purposes  would  seem  to  be  on  a  different  basis. 
Their  right  is  governed  by  the  act  of  May  11,  1908,  supra,  which 
provides  for  enlistments,  enlistment  periods,  honorable  discharge 
at  the  termination  thereof,  and  reenlistments  thereafter.  These  con- 
ditions have  no  application  in  the  case  of  enlisted  men  of  the  militia 
or  National  Guard  brought  into  the  active  service  of  the  United 
States  under  the  acts  of  1903  and  1908.  They  do  not  enter  the 
service  of  the  United  States  by  enlistment  or  reenlistment,  and 
they  will  not  be  discharged  frcon  such  service  at  the  termination 
of  an  enlistment  period.  They  will  be  mustered  out  of  the  Army  of 
the  United  States  sooner  or  later,  but  they  will  continue  to  be  mem- 
bers of  the  militia  or  National  Guard. 

If  it  be  urged  that  the  enlisted  men  of  the  militia  or  National 
Guard  should  have  the  same  right  as  commissioned  officers  to  count 
such  service,  it  may  be  answered  that  the  fault  is  with  the  law  in  not 
giving  it  to  them.  Itly  duty  is  to  cmstnie  the  law  as  I  find  it,  giving 
it  such  force  and  effect  as  the  recognized  rules  of  interpretation  will 
justify. 

An  enlisted  man  discharged  from  the  Begular  Army  who  is  givw 
a  conunission  in  a  militia  or  National  Guard  organization  brought 
into  the  actual  service  of  the  United  States  under  the  acts  of  190:1 
and  1908  is  oititled  to  count  his  service  in  the  Regular  Army  for  the 
purpose  of  increase  of  pay  aa  a  commissioned  officer  in  the  militia 
or  National  Guard;  but  it  would  seero,  in  view  of  the  provisions  of 
the  act  of  May  11,  1908.  tupra,  relating  to  continuous-service  pay  of 
enlisted  men  of  tlie  Army,  tliut  uti  enlisted  man  so  discharged  who 
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enlists  in  a  militia  or  National  Guard  organization  brought  into  the 
actual  service  of  the  United  States  as  aforeeaid  is  not  entitled  to 
count  his  service  in  the  Regular  Army  few  continuoue- service  pay 
purposes,  and  this  for  the  reason  that  he  does  not,  and  can  not, 
(.■otnply  with  the  provisions  of  gaid  act  of  May  11, 1908. 

An  enlisted  man  discharged  from  the  Eegular  Army  who  accepts 
a  conimission  in  the  militia  or  National  Guard  and  who  remiuns  out 
of  tlie  Regular  Army  for  a  period  of  more  than  three  monthH  will 
lose  his  right  to  count  the  continuous  service  which  he  had  on  dis- 
charge from  the  Segular  Army  in  the  event  that  he  again  enlists 
in  the  Regular  Army.  In  such  a  case  if  his  right  to  oontiuue  to 
count  his  continuous  service  for  oontinuoue-service  pay  purposes  is  to 
be  preserved  it  will  he  necessary  to  have  some  remedinl  legislation 
such  as  was  provided  in  the  act  of  March  £,  1903  (82  Stat.,  931), 
reading  as  follows : 

"That  all  enlisted  men  of  the  Regular  Army  who  served  as  com- 
missioned officers  of  the  United  States  Volunteers  organised  in 
eighteen  hundred  and  ninety-eight  and  eighteen  hundred  and  ninety- 
nine,  or  who  have  served  or  may  be  now  serving  as  such  in  the  Porto 
Rico  Provisional  Regiment  or  in  the  Philippine  Scouts,  who,  upon 
their  muster  out,  have  returned  or  may  return  to  the  ranks  of  the 
Regular  Army,  shall  have  such  poriod  of  service  counted  ae  if  it  has 
been  rendered  as  enlisted  men,  and  that  they  be  entitled  to  all  con- 
tinuous-service pay  and  to  count,  in  computing  the  time  necessary  to 
enable  them  to  retire,  as  enlisted  men." 

Likewise,  in  view  of  the  provisions  of  the  act  of  May  11,  1908, 
mpra,  it  would  seem  that  an  enlisted  man  who  is  discharged  from 
the  Regular  Army  and  enlists  in  the  militia  or  National  Guard  and 
who  remains  out  of  the  Regular  Army  for  a  period  of  more  than 
three  months  will  lose  his  right  to  count  the  continuous  service  which 
he  had  when  discharged  from  the  Regular  Army  in  the  event  that 
he  again  enlists  in  the  Regular  Army.  I  can  see  no  difference  in 
principle  between  his  case  and  that  of  the  enlisted  man  who  gets  a 
commission  in  the  militia  or  National  Guard.  In  both  cases,  if  their 
right  to  count  their  service  as  continuous  is  to  be  vouchsafed  them, 
there  must  be  some  suitable  remedial  legislation  authorizing  it.  The 
principle  is  the  same  in  both  cases. 

Answering  the  first  three  questions  specitically,  Uierefore,  I  am  of 
opinion  under  (a)  that  neither  officers  nor  enlisted  men  are  entitled 
to  count  their  asrrice  in  the  militia  or  National  Guard  before  th$ 
date  when  brought  into  the  actual  aervice  of  the  United  States  for 
the  purpose  of  longevity  or  continuous-aervice  pay ;  that  officers  u« 
entitled  to  count  their  service  after  the  date  when  brought  into  the 
actnal  service  of  the  United  States  for  the  purpose  of  longevity  pay; 
and  that  enlisted  men  are  not  entitled  to  count  such  service  for  the 


^dbvGoo^^lc 


158  DECISIONS  OF   THE  OOMPTBOLLEB. 

purpose  of  continuoufi-serrice  pay;  under  (b)  that  officers  vho  had 
prior  service  in  the  Regular  Army  or  Marine  Corps  are  entitled  to 
count  such  service  for  the  purpose  of  increase  of  pay,  but  enlisted 
men  who  had  such  prior  service  are  not  entitled  to  count  it  for  such 
purpose,  except  for  one  enlistment  period  as  provided  in  the  above 
act  of  May  11,1908;  and,  under  (c),  that  an  enlisted  man  discharged 
from  the  Kegular  Army  who  is  given  a  commission  in  a  militia  or 
National  Guard  organization  brought  into  the  actual  service  of  the 
United  States  as  aforesaid  is  entitled  to  count  his  service  in  the 
Regular  Army  for  the  purpose  of  increase  of  pay  as  a  commissioned 
officer  of  the  militia  or  National  Guard,  but  an  enlisted  man  so  dis- 
charged who  enlists  in  such  an  organization  is  not  entitlec]  to  count 
his  service  in  the  Regular  Army  for  the  purpose  of  such  increase  of 
pay ;  and  that  in  either  case  if  he  remains  out  of  the  Regular  Army 
for  a  period  of  more  than  three  months  be  loses  bis  right  to  count 
the  continuous  service  which  he  had  when  discharged  from  the  Be(^- 
lar  Army  in  the  event  that  he  again  enlists  in  the  Regular  Army. 

Qdkstioj;  (d). 

The  act  of  May  11,  1908  (35  Stnt,  108),  fixes  the  annual  pay  of 
oncers  of  the  Army  of  the  several  grades  therein  mentioned.  Sec- 
tion 1262,  Revised  States,  provides: 

"  There  shall  be  allowed  and  paid  to  each  commissioned  officer  be- 
low the  rank  of  brigadier  general,  including  chaplains  and  others 
having  assimilated  rank  or  pay,  ten  per  centum  of  their  current 
yearly  pay  for  each  term  of  five  years  of  service." 

Section  1263,  Revised  Statutes,  provides  that  any  such  increase 
shall  not  exceed  40  per  centum  on  the  yearly  pay  of  the  grade. 

The  act  of  June  3, 1916  (Public,  No.  85),  provides: 

"That  the  Army  of  the  United  States  shall  consist 
of  *  •  *  the  National  Guard  while  in  the  service  of  the  United 
States,     *     *     ♦." 

A,  commissioned  officer  of  the  Regular  Army  who  holds  a  commis- 
sion in  a  higher  grade  in  the  militia  or  National  Guard  brought  into 
the  actual  service  of  the  United  States  under  the  acts  of  1903  and 
1908  is  entitled  to  the  pay  of  the  grade  he  holds  in  the  militia  or 
National  Guard,  and  for  such  time  as  he  holds  it  he  is  not  entitled  to 
pay  of  his  grade  under  his  commission  in  the  Regular  Army.  The 
pay  in  the  higher  grade  is  his  "  annual  pay  "  within  the  meaning  of 
the  act  of  May  11,  1908,  and  it  is  on  that  pay  that  such  officer  is 
entitled  to  have  his  longevity  increase  of  pay  computed. 

An  analogous  case  is  that  in  6  Comp.  Dec,  710,  where  it  was  held 
that  an  (^cer  of  the  Army  exercising  a  higher  command  and  re- 
ceiving the  pay  and  allowances  of  the  higher  command  under  sec- 
tion 7  of  the  act  of  April  26,  1898  (30  Stat,  365),  was  entitled  to 
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longevity  iacrease  of  pay  computed  on  the  pay  of  the  grade  appro- 
priate to  snch  higher  command.  This  question  is  answered  ac- 
'cordingly. 


The  act  of  Angnst  29.  1916,  aatborUdag  the  extension  of  relief  by  the  Qovero- 
ment  to  the  famfllea  of  enllstecl  men  of  the  Or^olzed  Militia  and  the  Regu- 
lar Army,  haa  reference  only  to  such  enlisted  men  as  were  In  service, 
tither  in  the  Oi^nixed  Militia  or  In  tlie  Refnitar  Army,  on  June  18,  1918, 
the  date  of  the  order  of  the  PresUent  calllDK  out  the  Organized  Militia  for 
Uie  national  defense,  and  not  to  enlisted  men  enteTlne  the  service  nfter 
that  detc. 

Jurisdiction  to  determine  the  amount  of  relief  to  be  extended  to  fa.mines  of 
enlisted  men  of  the  Organized  Militia  or  the  Regnlar  Army  under  the  act 
of  August  29,  1916,  Is  vested  by  that  act  la  the  Secretary  of  War,  whose 
action  in  that  regard,  provided  the  allowance  is  not  in  excess  of  the  maxi- 
mam  authorized  In  the  net.  Is  conclusive  upon  the  accounting  ofilcers  of  the 
Treasury. 

The  act  of  August  29.  1916,  authorizing  the  exteuRion  of  relief  by  tlie  Govem- 
ment  to  the  families  of  enlisted  men  of  the  Regular  Army,  is  spptlcable  to 
all  soeh  enlisted  men  m  service  on  June  18,  1916,  without  regard  to  the 
place  of  their  eollstnient  or  service, 

The  families  of  enlisted  men  of  the  Porto  Rico  Regiment  or  of  the  Philippine 
Scouts  are  not  Included  In  the  operation  of  the  act  of  August  29,  1916, 
authorizing  tite  exten«^ion  of  relief  by  the  Government  to  families  of  en- 
listed men  of  the  Regular  Army. 

The  families  of  enlisted  men  of  the  Regular  Army  Reserve  are  incliiiied  In  tlie 
■iteration  of  the  act  of  August  S9,  1916,  authorizing  the  extension  of  relief 
by  the  Government  to  families  of  enlisted  men  of  the  Orguaize<l  MlUtIa  and 
the  Regular  Army  only  in  cases  where  the  enllste<l  men  of  snld  Re^rve  had 
been  culled  to  the  colors,  and  were  In  active  service,  on  June  18,  1016,  the 
date  of  the  ord^  of  the  President  calling  ou<:  the  Ori^ntzed  MUltla  for  the 
national  defense. 

The  art  of  August  29,  1916,  authorizing  the  estension  of  relief  by  the  Govern- 
ment to  families  of  enlisted  men  of  the  Organized  Militia  or  the  Rc^lar 
Army  became  effective  from  and  after  Its  ai^roval  by  the  President,  and 
has  no  retroactive  effect. 

C«i9tr«llcr  Warwtok  to  tha  Seoretary  of  War,  Angatt  SO,  1016: 

By  your  reference  of  the  17th  instant,  my  decision  is  requested 
upon  the  questions  ariong  under  the  following  provision  in  the  Army 
appropriation  act,  approved  August  29,  1916  (Public,  No,  242) : 

"That  the  sum  of  $2,000,000  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  be  expended 
under  the  direction  oi  the  Secretary  of  War,  and  under  such  rules 
and  regulations  as  he  mny  prescribe,  for  the  support  of,  at  a  cost  of 
not  more  than  $50  per  month,  or  so  much  of  said  amount  as  the 
Secretary  of  War  may  deem  necessary,  and  not  more  than  such  en- 
listed man  has  been  contributing  monthly  to  the  support  of  his  family 
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at  the  time  of  bis  being  called  or  drafted  into  the  service  of  the 
United  States  or  during  his  enlistment  period  in  tiie  Regular  Army 
at  the  time  of  such  call  or  draft  of  the  Organized  Militia  or  National- 
Guard,  the  family  of  each  enlisted  man  of  the  Organized  Militia  or 
National  Guard  called  or  drafted  into  the  service  of  the  United 
States  until  his  discharge  from  such  service,  and  the  family  of  each 
enlisted  man  of  the  Begular  Annv  until  hi?  discharge  from  active 
service  therein  or  until  the  discharge  of  the  Organized  Militia  or 
Xati«ial  Guard  from  auch  service  if  such  enliBted  man  ia  at  that  time 
in  active  service  in  the  Regular  Army.  T\-hich  family  during  the  term 
of  service  of  such  enlisted  man  has  no  other  income,  except  the  pay 
of  such  enlisted  man,  adequate  for  the  eupport  of  said  family : 
Provided,  That  the  action  of  the  Secretary  oi  War  in  all  cases  pro- 
vided for  in  this  paragraph  shall  be  final,  and  no  right  to  prosecute 
a  suit  in  the  Court  of  Claims  or  in  any  other  court  of  the  United 
States  against  the  Government  of  the  United  States  shall  accrue  to 
auch  enlisted  man,  or  to  any  member  of  the  family  of  any  such  en- 
listed man,  by  virtue  of  the  passage  of  this  act;  And  provided  fur- 
ther, That  this  paragriiph  shall  nut  apply  to  any  such  enlisted  man 
who  shall  marry  after  the  fifteenth  day  of  July,  nineteen  hundred 
and  sixteen ;  and  the  word  '  family '  shall  include  only  wife,  children, 
Jtnd  dependent  mothers." 

The  questions  suggested  by  the  Judge  Advocate  General  of  the 
Army,  upon  which  you  request  decision,  are  the  following; 

"  (a)  As  to  the  militia^ 

"  (1)  Does  the  provision  apply  to  the  families  of  men  enlisting 
in  the  Organized  Militia  or  National  Guard  subsequent  to  the  call 
of  their  respective  organizations  into  the  service  of  the  United 
States?  Enlistments  were  made  in  many  organizations  to  bring  the 
organizations  up  to  the  required  minimum  stren^h. 

"  (2)  If  the  answer  to  (a)  be  in  the  affirmative,  how  ahall  the 
amount  of  the  contribution  in  the  case  of  such  men  be  determined  1 

"  (b)  As  to  the  Regular  Army — 

"(1)  The  legislation  limits  the  amount  of  the  contribution  to  not 
more  than  the  enlisted  man  has  contributed  '  during  his  eolistment 

S tried  in  the  Begular  Army  at  the  time  of  such  callor  draft  of  the 
[poized  Militia  or  National  Guard.'  Doee  this  mean  that  the 
relief  ahall  be  limited  to  the  average  contribution  of  the  soldier  dur- 
ing the  portion  of  his  enlistment  preceding  the  call;  and  if  not,  how 
shall  the  limit  be  determined!  Does  the  provision  refer  to  the  call 
of  May  9,  1916^  limited  to  the  States  of  Texas,  New  Mexico,  and 
Arizona,  or  to  the  general  call  of  June  18, 1816! 

"  (2)  Do  the  benefits  apply  to  all  enlisted  men  in  the  Regular 
Army  at  the  time  of  the  call  into  the  service  of  the  United  States  of 
the  Organized  Militia  and  National  Guard,  irrespective  of  the  pl«C« 
of  enlistment  or  reenlistment  or  place  of  service  f 

"  (3)  Does  the  provision  authorize  relief  to  families  of  enlisted 
men  who  enlisted  in  the  Hesular  Army  subsequent  to  such  callt 
If  ao.  how  is  the  limit  of  the  njief  furnished  to  be  determined! 

"  (4)  Does  the  provision  include  the  families  of  enlisted  men  ot 
the  Forto  Rico  Regiment  of  Infantry  and  Philippine  Scoutat 

**  (5)  Do  the  b«^ta  extend  to  enlisted  men  of  tb«  B«gul«r  Amy 
Reserve  called  to  the  colors?  ^ 
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*  (c)  Is  the  provision  retroactive!  If  so,  from  what  date  may 
paTmentfi  be  madet" 

As  to  Uie  first  question  under  the  militia,  the  provision  of  the 
statute  is  that  not  more  than  $50  per  month,  or  so  much  thereof  as 
you  ma7  deem  necessary,  but  not  more  than  the  enlisted  man  was 
contributing  monthly  to  the  support  of  his  family  at  the  time  of  his 
being  called  or  drafted  into  the  military  service  of  the  United  States, 
may  be  paid  to  the  family  of  each  enlisted  man  of  the  Organized 
Hilitia  or  National  Guard  called  or  drafted  into  the  service  of  the 
United  States  until  his  discharge  from  such  service. 

This  provision  relates  only  to  those  enlisted  men  of  the  militia  or 
National  Guard  who  were  brought  into  the  service  under  the  call 
of  the  President.  As  members  of  the  militia  or  (National  Guard 
they  bad  no  alternative  but  to  obey  the  call.  It  mattered  not  who 
was  dependent  upon  them  for  support,  unless  excused  by  competent 
military  authority  they  were  in  duty  bound  to  respond  to  the  call 
of  the  President.  It  is  for  this  class  of  enlisted  men  that  the  benefits 
of  the  legislation  were  intended,  and  not  those  who  came  into  the 
service  voluntarily  and  of  their  own  accord  after  the  call,  by  enlist- 
ing in  the  guard  and  through  such  enlistment  into  the  service  of 
the  United  States.  These  men  could  enlist  or  not  as  they  pleased, 
and  it  may  be  supposed  that  if  there  were  families  depending  upon 
them  for  support  for  which  there  was  no  provision,  they  would  not 
have  enlisted.  At  any  rate,  Congress  was  undoubtedly  legislating 
for  the  other  class.  This  question  is  answered  in  the  negative,  and 
this  also  answers  question  2  under  the  militia. 

As  to  the  first  question  under  the  Regular  Army,  the  legislation 
limits  the  amount  of  the  contribution  to  not  more  than  the  enlisted 
man  was  contributing  monthly  "  during  his  enlisted  period  in  the 
Segular  Army  at  the  time  of  such  call  or  draft  of  the  Organized 
Militia  or  National  Guard."  This  means,  I  think,  that  the  relief  to 
the  family  shall  be  limited  to  the  contribution  which  the  enlisted 
man  was  making  to  the  family  at  the  time  of  the  call  of  the  Presi- 
dent; and  the  call  here  referred  to  is,  I  think,  the  general  call  of 
June  IS,  1916,  and  not  the  call  of  May  9,  1916,  which  was  limited  to 
tiie  States  of  Texas,  New  Mexico,  and  Arizona.  This  question  is 
answered  accordingly. 

In  view  of  the  fact  that  this  law  provides  that  the  action  of  the 
Secretary  of  War  shall  be  final,  and  specifically  denies  a  right  of 
suit  in  any  court,  the  resp(Hisibility  devolves  upon  the  Secretary  to 
decide,  in  the  case  of  eadi  soldier  coming  within  the  terms  of  the 
law,  the  amount,  if  any,  that  shall  be  paid  to  his  family.  The  fore- 
going answer  and  the  answers  to  other  questions  herein,  relating  to 
the  amounts  to  be  paid,  are  not  intended  as  official  decisions  to  be 
enfcarcad  by  the  accounting  officers  of  the  Treasury.  The  latter  will 
«U0"— TOL  28—17 u    .  ^ 


16S  raciMONs  or  the  couptbollbb. 

be  concluded  by  the  payments  made,  pursuant  to  rules  and  regula- 
tions prescribed  by  the  Secretary  of  War,  to  the  families  of  tiu 
classes  of  soldiers  within  the  law,  and  will  not  question  the  payments 
as  to  amounts  within  the  $50  maximum. 

Ab  to  the  second  question  under  the  Eegular  Army,  it  is  noted 
that  the  legislation  is  not  limited  to  any  particular  class  of  enlisted 
men  of  the  Begular  Army,  who  were  in  service  at  the  time  of  the 
call  of  the  President,  but  is  broad  enough  to  include  all  coming 
within  its  terms.  In  view  of  the  broad  provisions  of  the  law,  I  am 
of  opinion  that  the  benefits  apply  to  all  enlisted  men  of  the  Begular 
Army  at  the  time  of  the  call  into  the  service  of  the  United  States 
of  the  Organized  Militia  and  National  Guard,  irrespective  of  the 
place  of  their  enlistment,  reenlistment,  or  place  of  service. 

As  to  the  third  question  under  the  Regular  Army,  I  am  of  opinion 
that  the  legislation  does  not  authorize  relief  to  families  of  enlisted 
men  who  enlisted  in  the  Begular  Army  subsequent  to  the  call  of  the 
Presideint  which  brought  ^e  militia  or  National  Guard  into  the 
service  of  the  United  States  in  a  body.  The  call  here  referred  to  is 
the  call  of  June  18, 1916. 

As  to  the  fourth  question  under  the  Begular  Army,  namely, 
whether  the  above-quoted  provision  includes  the  familiee  of  enlisted 
men  of  the  Porto  Bico  Begiment  of  Infantry  and  the  Philippine 
Scouts,  I  am  of  opini<m  that  it  was  not  so  intended  by  Congress  in 
the  enactment  of  this  legislation. 

It  has  been  suggested  that  the  answer  to  this  question  depends 
upon  whether  the  Porto  Rico  Begiment  of  Infantry  and  the  Philip- 
pine Scouts  are  a  part  of  the  Regular  Army.  This  is  probably  true 
in  view  of  the  particular  language  of  the  statute  so  far  as  it  relates 
to  the  enliErf»d  men  of  the  Begular  Army  and  their  families.  Said 
organisations  are  undoubtedly  a  part  of  the  Army  of  the  United 
States,  but  it  is  not  clear  to  my  mind  that  they  are  a  part  of  the 
Begular  Army.  They  may  be  a  part  of  the  Begular  Army  under 
certain  laws,  but  I  do  not  tiiink  they  are,  or  were  intended  to  be,  in- 
cluded in  the  provision  above  quoted.  Section  1  of  tlie  act  of  June  3, 
1916  (Public,  No.  86),  provides: 

**  That  the  Army  of  the  United  States  shall  cooKst  of  the  Bwular 
Army;  the  Volunteer  Army,  the  Officers'  Reserve  Corps,  the  EnliEted 
Reserve  Corps,  the  National  Guard  while  in  the  service  of  the  United 
States,  and  such  other  land  forces  as  are  now  or  may  hereafter  be 
authorized  by  law." 

Section  2  of  said  act  enumerates  the  various  constituent  parts  of 
the  Regular  Army,  concluding  with  the  general  ezpressdon  ''and 
such  officers  and  enlisted  men  as  are  now  or  may  be  hereafter  pro- 
vided for."    A  proviso  of  said  section  2  is — 

"  That  the  total  enlisted  force  of  the  line  of  the  Begular  Army, 
excluding  the  Philippine  Scouts  and  the  enlisted  men  of  the  Quar- 
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termaster  Corps    •    •    •    rfiaii  oat  at  my  one  time,    *    *    •    ex- 
ceed one  hundred  seventy-five  thousand  men." 

It  will  be  noted  that  said  orgaoizationB  are  not  specifically  enumer- 
ated in  secticm  2  of  said  act. 

A  definition  of  the  Regular  Army  is  found  in  sectimi  3  of  the  act 
of  April  22,  1898  {80  Stat,  361),  namely:  "That  the  Regular  Army 
is  the  permanent  military  establishment,  which  is  maintained  both  in 
peace  and  war  according  to  law  ";  but  it  is  a  question  whether  or  not, 
by  the  enumeration  of  the  constituent  parts  of  the  Regular  Army  in 
section  2  of  the  act  of  June  3,  1916,  section  3  of  the  act  of  April  22, 
1698,  is  not  impliedly  repealed.  Certainly  the  last  expression  would 
[Hrevail  as  to  any  part  of  the  Army  specifically  enumerated. 

Section  21  of  the  act  of  June  3,  1916,  has  a  possible  bearing  so  far 
as  the  Forto  Rico  Regiment  of  Infantry  is  c(»w»med.  That  section 
provides  that  it  shall  hereafter  have  tlw  same  mganizations,  etc.,  as 
diall  be  prescribed  by  law  for  other  regimerUt  of  infantry  of  the 
Army;  also  that  all  enlistmente  shall  hereafter  be  the  same-  as  is 
provided  for  in  said  act  for  the  Regular  Army,  and  that  the  pay  and 
allowances  of  members  of  the  regiment  shall  be  the  same  as  provided 
by  law  for  officers  and  enlisted  men  of  like  grades  in  the  Regular 
Army.  This  would  indicate  that  said  regiment  ia  not  a  part  of  the 
Regular  Army. 

However  this  may  be,  I  am  of  opinion  that  the  provision  above 
quoted  in  the  Army  appropriation  act  does  not  include  the  families 
of  enlisted  men  of  the  Porto  Rico  Regiment  of  Infantry  and  Philip- 
pine Scoots. 

As  to  the  fifth  and  last  question  under  the  R^ular  Army,  I  am  of 
opinion  that  such  of  the  enlisted  men  of  the  Regular  Army  Reserve 
as  had  been  called  to  the  colors  and  were  in  active  service  at  the  time 
of  the  call  of  the  President  which  brought  the  militia  or  National 
Guard  as  a  body  into  the  actual  service  of  the  United  States  are  en- 
titled to  the  benefits  of  the  legislation  the  same  as  other  enlisted  men 
of  the  Regnlar  Army  coming  within  the  purview  of  such  act.  I  do 
not  think  the  law  can  be  extended  further  l^an  to  this  class  of  the 
Army  Reserves. 

The  next  and  last  question  is  whether  this  provision  of  the  law  is 
retroactive.  This  qu^ion  must  be  answered  in  the  negative.  I  find 
nothing  in  the  proviaon  which  takes  it  out  of  the  ordinary  rule  of 
construction  that  a  law  q>eaks  from  the  date  of  its  approval  or  from 
the  date  fixed  in  the  future  for  it  to  t^ke  effect,  unless  there  is  lan- 
guage which  spedfically  pvee  it  a  retroactive  effect  I  am  of  opinion 
that  the  benefits  should  commence  as  from  the  date  of  the  approval  of 
the  act 
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Ad  act  providing  that,  la  cases  where  a  certain  anDual  appropriation  act, 
which  had  not  been  enacted  at  the  beginning  of  the  llscat  year  to  nblcb 
It  relates,  Bbal]  increaae  the  salary  of  an  office  wttbont  cbanginfc  the  grado 
or  the  duties  thereof,  such  Increased  salary  shall  be  parable  from  tbo 
beginning  of  the  fiscal  year,  Is  not  applicable  to  the  case  of  a  clerk  who 
Is  promoted  to  a  higher  grade  when  the  salary  ot  such  grade  has  not  been 
Increased  as  provided  Id  said  act 

Comptroller  Warwick  to  tb«  Bcoretirr  of  AfTloaltnn,  September  B,  1S16: 

I  have  your  letter  of  August  30,  1916,  requesting  decision  as  to 
whether  certain  employees  of  your  department  who  have  been  pro- 
moted by  reason  of  changes  in  appropriations  made  in  the  agricul- 
tural appropriation  act  of  August  11,  1916  {Public,  No.  190),  are 
entitled  to  pay  at  the  increased  rates  fr<HO  July  1,  1916,  or  only 
from  the  date  the  promotions  were  actually  made. 

The  act  of  June  80,  1916  (Public,  No.  122),  which  provided  for 
ihe  continuation  of  the  operations  of  the  Agricultural  Department 
for  the  month  of  July,  1916,  contained  a  provision  as  follows: 

"  That  the  total  expenditures  for  the  whole  of  the  fiscal  year  nine* 
teen  hundred  and  seventeen  under  the  several  appropriations  hereby 
continued,  and  under  the  several  appropriation  bills  now  pending, 
shall  not  exceed  in  the  aggregate  the  amounts  finally  appropriate 
therefor  in  the  several  bills  now  pending,  except  in  cases  vrbere  a 
change  is  made  in  the  annual,  monthly,  or  per  diem  compensation 
or  in  the  numbers  of  officers,  clerks,  or  other  persons  authorized  to 
be  employed  by  the  several  appropriations  hereby  continued,  in 
which  cases  the  amounts  authorized  to  be  expended  shall  equal  one- 
twelfth  of  the  appropriations  for  the  fiscal  year  nineteen  hundred 
and  sixteen,  and  eleven-twelfths  of  the  appropriations  contained  in 
the  several  bills  now  pending  when  the  same  shall  have  been  finally 
passed,  unless  the  salary  or  compensation  of  any  office  shall  be 
mcreased  or  diminished  without  changing  the  grade  or  the  duties 
thereof,  in  which  case  such  salary  or  compensation  shall  relate  to 
the  entire  fiscal  year  and  run  from  the  beginning  thereof : " 

The  provisions  of  this  act  were  extended  and  continued  in  full 
force  and  effect  for  and  during  the  month  of  August,  1916,  by  the  act 
of  July  31, 1916  (Public  No.  170). 

It  will  be  observed  that  the  above-quoted  law  authorizes  payment 
of  salary  or  compensation  at  the  increased  rate  from  July  1  only 
when  the  salary  or  compensation  of  an  office  is  increased  by  the 
regular  annual  appropriation  act  without  dianging  the  grade  or  the 
duties  thereof. 

The  various  cases  submitted  wUl  be  taken  up  and  considered 
separately. 

1.  Law  clerk,  office  of  the  Secretary,  promoted  from  $2,260  to 
$2,500.  The  Agricultural  appropriation  act  ior  the  fiscal  year  1916 
provides,  mier  aUoj  for  three  law  clerks  at  $2,500  each,  and  nine  law 
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clerks  at  $3,250  each.  The  act  for  the  fiscal  year  1917  provides  for 
fonr  law  clerks  at  $2^00  each,  and  eight  law  clerks  at  $2,250  each. 
The  effect  of  this  change  is  to  increase  the  number  of  law  clerks  of 
the  $2,500  grade  and  to  decrease  the  number  of  law  clerks  of  the 
^,250  grade.  The  fact  that  the  change  in  the  afkpropriation  was 
requested  for  the  purpose  of  promoting  a  particular  man  is  immate- 
rial. The  act  of  August  11  did  not,  in  this  instance,  increase  the 
salary  of  an  of&ce  without  changing  the  grade;  it  reduced  the  number 
of  law  clerks  of  one  grade  and  increased  the  number  of  law  clerks  of 
another  grade.  Hence,  the  man  promoted  from  the  lower  grade  to 
the  higher  grade  is  not  entitled  to  pay  as  of  the  higher  grade  from 
July  1, 1916. 

2.  Clerk,  office  of  the  Secretary,  promoted  from  class  3  to  class  4. 
The  appropriation  act  for  1916  provides  for  8  clerks,  class  4,  and  10 
clerks,  class  3.  The  act  for  1917  provides  for  4  clerks,  class  4,  and 
12  clerks,  class  8.  The  change  was  in  the  number  of  clerks  of  the 
different  grades  rather  than  in  the  salary  of  a  particular  office. 

3.  Promotion  of  compositors,  printers,  instrument  makers,  and 
mechanics.  Weather  Bureau.  The  appropriations  for  the  fiscal  years 
1916  and  1917  covering  these  positions  are  as  follows: 


1  chief  compositor  at , *1, 400 

5  Gomposlton  at 1,250 

14  prlntere  at 1, 200 

11  printera  at 1, 000 

3  Instmraent  mahera  at 1,200 

2  skilled  mechanics  at 1, 300 


1  prints*  or  compositor  at.^ 


6  prtDtera  or  compositors  at .; 1, 850 

14  prlDters  or  compositors  at 1,800 

6  prtDtera  or  composttors  at 1,080 

5  printers  or  compositors  at 1.000 

3  Instrument  makers  at 1,800 

1  Instrument  maker  at 1,200 

2  skilled  mecbanlcB  at 1,200 

5  skilled  mechanics  at 1, 000 

1  skilled  mechanic  at , _ 840 

The  1917  act  provided  for  31  printers  or  compoators  at  salaries 
ranging  from  $1,000  to  $1,440.  It  drops  three  grades  provided  for 
in  1916,  creates  four  new  grades,  and  reduces  the  number  of  printers 
at  the  $1,000  grade.    This  was  not  an  increasing  of  the  salary  of 
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particalar  t^cee;  it  vas  a  chan^ng  of  grades  that  left  to  the  ad- 
ministratiTe  authorities  the  matter  of  promotion  to  the  varions 
grades.  The  act  for  1916  provided  for  three  instmment  makers  at 
$1^00  each.  The  act  for  1917  provided  for  only  one  instrument 
maker  at  $1^00,  and  for  three  at  $1,300,  thereby  reducing  the  number 
of  instrument  makers  of  the  $1,200  grade  and  creating  a  new  grade. 
The  act  for  1916  provided  for  two  skilled  mechanics  at  $1^00  each, 
and  seven  skilled  mechanics  at  $1,000  each.  The  act  of  1917  pro- 
vided for  two  skilled  mechanics  at  $1,200  each,  and  for  only  five  at 
$1,000  each.  These  are  changes  in  grades,  or  in  the  number  of  em- 
ployees in  the  different  grades, 

4.  Promotion  of  clerk,  Bureau  of  Animal  Industry,  from  class  4 
to  executive  clerk  at  $1,920.  The  act  of  1916  provided  for  six  clerks, 
class  4.  The  act  of  1917  provided  for  only  Bve  clerks,  class  4,  but 
also  provided  for  an  executive  clerk  at  $1,920.  The  effect  of  this 
change  was  to  reduce  the  number  of  clerks  of  class  4,  and  to  create  a 
new  grade — that  of  executive  clerk  at  $1,920. 

5.  Promotion  of  skilled  laborer  at  $960  to  mechanician  at  $1,080, 
Bureau  of  Plant  Industry.  The  act  for  1916  provides  for  two 
skilled  laborers  at  $960  each.  The  act  for  1917  provides  for  (Ktly 
one  skilled  laborer  at  $960,  but  it  provides  for  one  mechanician  at 
$1,080  that  was  not  provided  for  in  the  act  for  1916.  This  reduces 
the  number  of  employees  of  a  certain  grade  and  creates  a  new  grade. 

6.  Promotion  of  map  colorist  at  $720  to  draftsman  or  map  colorist 
at  $900,  Forest  Service.  The  act  for  1916  provides  for  four  drafts- 
men at  $900  each,  three  map  colorists  at  $900  each,  and  one  map 
colorist  at  $720.  The  act  for  1917  provides  for  eight  draftsmen  or 
map  colorists  at  $900  each,  and  makes  no  provision  for  a  map  colorist 
at  $'^0.  The  effect  of  this  is  to  drop  the  grade  of  map  colorist  at 
$720  and  to  increase  the  number  of  either  draftsmen  or  map  colorists 
at  $900. 

7.  Promotion  of  food  and  drugs  inspector  from  $2,000  to  $2,500, 
Bureau  of  Chemistry.  The  act  for  1916  provides  for  1  food  and  drugs 
inspector  at  $2,250  and  13  food  and  drugs  inspect(»«  at  $2,000.  The 
act  for  1917  provides  for  2  food  and  drugs  inspectors  at  $2,250  and  12 
at  $2,000.  This  change  merely  reduces  the  number  of  inspectors  of 
one  grade  and  increases  the  number  of  another  grade.  It  does  not 
increase  the  salary  of  a  particular  office. 

8.  Promotion  of  three  clerks,  library.  Department  of  Agriculture, 
from  $1,000  to  $1,020.  The  act  for  1916  provides  for  sis  clerks  at 
$1,000  and  none  at  $1,020.  The  act  for  1917  provides  for  only  three 
clerks  at  $1,000  and  for  three  clerks  at  $1,020.  The  effect  of  this 
change  was  to  reduce  tiie  number  of  clerks  of  the  $1,000  grade  and  to 
create  a  new  grade.  ,-.  , 
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In  none  of  the  cases  submitted  does  it  appear  that  the  act  of 
August  11,  1916,  has  increased  the  salary  of  an  office.  In  each  in- 
stance it  has  either  created  a  new  grade  or  increawd  or  decreased 
Uie  number  of  employees  of  established  grades. 

You  are  advised,  therefore,  that  none  of  the  promotions  referred 
to  are  effective  from  July  1, 1916. 


FOWBB  OP  OOH0BB8S  OTBB  BJXASOni  OV  APFBOrKUnom. 

While  section  8690,  Revised  SUtutes,  and  tlte  act  of  June  30,  1900,  relattns. 
respectively,  to  the  availability  of  balances  of  annual  approprlatlonB  and 
the  granting  of  approprlationfi,  are  binding  on  executive  officers  of  tbe 
Qovernment  acting  under  general  statutory  authority,  yet  such  legislation 
Imposes  no  dieck  on  Congress,  and,  accordingly,  when  tliat  body.  In  a  later 
act,  clearly  authorises  and  directs  the  Postmaster  Oeneral  to  make  certain 
additional  payments  to  rural-mall  carriers  out  of  balances  of  annual  appro 
prlatlons  no  lon^r  current.  It  Is  the  duty  of  that  ofltcer  to  make,  and  ot 
the  accounting  officers  of  the  Treasury  to  allow,  the  payments  directed. 

OoBftroIler  Warwick  ta  the  reitmaiter  Oeneral,  BepteKber  B,  1816; 

I  have  your  letter  requesting  t«  be  advised  whether  under  the  law 
Uie  Postmaster  General  can  now  order  paid  to  rural  carriers  from 
tiie  appropriations  made  for  the  tiscal  year  ended  June  30,  1915,  the 
difference  between  what  they  were  paid  for  their  services  that  fiscal 
year  and  the  amount  that  would  have  been  paid  to  them  in  accord- 
ance with  the  proviso  contained  in  the  joint  resolution  making  ap- 
propriations for  the  service  of  tbe  Post  Office  Department  for  the . 
fiscal  year  ending  June  30,  1916, 

The  question  is  asked  because  of  a  provision  in  the  act  making 
appropriations  for  the  service  of  the  Post  Office  Department  for 
the  fiscal  year  ending  June  30, 1917,  approved  July  28, 1916  (Public, 
No.  169,  p.  14),  as  follows: 

"  That  the  Postmaster  General  is  authorized  and  directed  to  pay, 
out  of  the  appropriations  already  made  and  still  available  and  un- 
expended for  Rural  Free  Delivery  Service  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  fifteen,  to  all  letter  carriers  in 
the  Rural  Free  Delivery  Service  during  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  fifteen,  their  executors  or  adminis- 
trators, the  difference  between  what  they  received  for  their  said 
services  and  tbe  amount  that  would  have  been  paid  to  them  in  ac- 
cordance with  the  proviso  contained  in  joint  resolution  making  ap- 
propriations for  the  service  of  the  Post  Office  Department  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  sixteen,  ap- 
proved March  fourth,  nineteen  hundred  and  fifteen :  Provided,  That 
no  part  of  the  money  paid  under  this  provision  ^all  be  paid  to  any 
agent  or  attc»7iey,  directly  or  indirectly,  for  any  alleged  servioes  in 
connection  with  this  appropriation." 
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The  appropriation  for  the  fiscal  year  1915  referred  to  in  the  fore- 
going provision  is  found  in  the  act  of  March  9,  1914  (38  Stat,  301), 
as  follows: 

"  For  pay  of  letter  carriers,  aubstitutes  for  carriers  on  annual  leave, 
clerks  in  charge  of  substations,  and  tolls  and  ferriage.  Rural  Delivery 
Service,  $63,000,000:  Provided,  That  not  to  exceed  $20,000  of  the 
amount  hereny  appropriated  may  be  used  for  compensation  of  clerks 
in  charge  of  substations:  Provided,  That  on  and  after  July  first, 
nineteen  hundred  and  fourteen,  letter  carriers  of  the  Rural  Delivery 
Service  shall  receive  a  salary  not  exceeding  $1,200  per  annum." 

The  joint  resolution  of  March  4,  1915  (S8  Stat,  1227),  to  which 
reference  is  made  in  the  foregoing  act  of  July  28,  1916,  contains  the 
following  provision : 

"  That  on  and  after  July  first,  nineteen  hundred  and  fifteen,  the 
compensation  of  each  rural  letter  carrier  for  serving  a  rural  route 
of  twenty- four  miles  and  over,  six  days  in  the  week,  shall  be  $1,200 
per  annum,  payable  monthly ;  on  routes  twenty  miles  and  less  than 
twenty-four  miles,  $1,152;  on  routes  twenty  miles  and  less  than 
twenty-two  miles,  $1,080;  on  routes  eighteen  miles  and  less  than 
twenty  miles,  $960;  on  routes  sixteen  miles  and  less  than  eighteen 
miles,  $840;  on  routes  fourteen  miles  and  less  than  sixteen  miles, 
$720;  on  routes  twelve  miles  and  less  than  fourteen  miles,  $672;  on 
routes  ten  miles  and  less  than  twelve  miles,  $624;  on  routes  eight 
miles  and  less  than  ten  miles,  $576 ;  on  routes  six  miles  and  less  than 
eight  miles,  $628;  on  routes  four  miles  and  less  than  six  miles,  $480. 

•      *      tn 

In  a  deciaon  of  this  office  dated  January  6,  1916  {76  MS.  Comp. 
Dec,  65) ,  upon  the  application  of  one  Cyrus  C.  Eaton  for  revision 
of  the  action  of  the  Auditor  for  the  Post  Office  Department,  and 
wherein  said  Eaton  claimed  $76  as  the  difference  between  the  sum 
received  by  him  for  service  as  rural  letter  carrier  for  the  fiscal  year 
1915  and  the  maximum  pay  of  $1,200,  it  was  held  that  the  act  of 
March  9,  1914  (38  Stat.,  304),  providing  that  letter  carriers  of  the 
Rural  Delivery  Service  shall  receive,  after  July  1,  1914,  a  salary 
not  exceeding  $1,200  per  annum,  authorized  the  Postmaster  General 
to  pay  such  amount,  not  exceeding  the  maximum  stated,  as  be 
thought  proper,  and  that  the  Postmaster  General  having  exercised 
his  discretion  and  fixed  the  pay  of  claimant,  there  was  nothing  fur- 
ther to  be  allowed  by  the  accounting  officers  of  the  Treasury. 

Prior  to  the  fiscal  year  beginning  July  1,  1914  (and  at  the  time 
Congress  passed  the  act  of  Mar.  9,  1914,  providing  that  not  exceed- 
ing $1^200  per  annum  should  be  paid  during  that  fiscal  year) ,  the  only 
factor  considered  by  the  Postmaster  General  in  classifying  and  fixing 
the  rates  of  compensation  to  be  paid  carriers  was  the  length  of  the 
route  served,  but  the  I'ostmaster  General's  orders,  effective  July  1  and' 
November  1,  1914,  provided  additjonal   factors, — the  number  of 

r.„zsdbyGoOQ[e 
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pieces  and  weight  of  the  mail,  and  time  required  to  eerre  a  route. 
The  result  was  that  some  carriers  received  less  than  if  the  length  of 
route  only  had  been  considered  as  in  former  years. 

By  the  joint  resolution  of  March  4,  1915,  it  was  required  that  on 
and  after  July  1,  Idlfi,  the  pay  should  be  baeed  only  on  the  length  of 
the  route,  the  pay  for  routes  of  different  lengths  being  specifically 
stated,  thus  fixing  by  law  rates  of  pay  that  had  beoi  fixed  in  the  dis- 
cretion of  the  Postmaster  General  in  former  years. 

In  this  state  of  the  law ;  with  knowledge  of  the  orders  of  the  Post- 
master General  adding  additional  factors  in  the  computation  of  rates 
to  be  paid ;  and  with  knowledge  of  the  dedaon  of  the  Comptroller  of 
the  Treasury  that  after  carriers  bad  served  during  the  fiscal  year 
1915,  under  rates  fixed  by  the  Postmaster  Oeneral,  they  had  no  legal 
claim  against  the  Grovemment  for  anything  in  addition  to  the  rates 
so  fixed.  Congress  passed  the  provision  in  the  act  of  July  28, 1916,  the 
purpose  and  effect  of  which  is  the  subject  of  this  decision. 

Said  provision  authorizes  and  directs  payment  to  be  made  out  of 
the  appropriation  for  the  fiscal  year  1915.  This  involves  the  question 
you  wish  decided — whether  the  appropriatitm  is  made  available 
therefor,  the  fiscal  year  to  which  it  relates  being  past. 

The  reports  of  committees  of  Congress  afford  no  aid  in  the  interpre- 
tation of  this  provision.  The  discussions  in  the  Senate  and  House  of 
Bepresentatives  throw  no  light  u.p<m  the  subject,  unless  it  be  to  indi- 
cate the  desire  of  those  urging  the  legislation,  and  of  some  other 
members,  that  the  carriers  should  be  paid.  Under  well-established 
rules,  there  is  nothing  in  the  proceedings  that  can  be  considered  as  an 
aid  to  interpretation.  The  opinions  of  individual  Members  of 
Congress  as  to  the  legal  effect  of  the  provision  they  proposed  to  enact 
could  not  be  given  weight  even  if  those  opinions  agreed  and  the  lan- 
guage of  the  provision  was  ambiguous. 

While  it  seemed  very  clear  to  this  office  when  rendering  its  decision 
of  January  6, 1916,  that  the  rural  carriers  then  had  no  legal  claim  on 
the  (Sovemment,  ^nd  while  they  have  none  now  by  virtue  only  of 
the  appropriation  made  for  the  fiscal  year  1915,  yet  I  think  they  have 
such  a  moral  or  equitable  claim  as  would  be  within  the  power  of 
Congress  to  recognize  by  directing  payment  from  an  appropriation. 
{United  States  v.  Realty  Co.,  163  U.  S.  427.) 

It  has  been  suggested  that  section  3690  of  the  Revised  Statutes 
prohibits  payment  in  this  case. 

That  section  provides : 

"All  balances  of  appropriations  contained  in  the  annual  appro- 
priation billa  and  made  specifically  for  the  service  of  any  fiscal  year, 
and  remaining  unexpended  at  the  expiration  of  such  fiscal  year,  shall 
only  be  appU^  to  the  payment  of  expenses  properly  incurred  during 
that  year,  or  to  the  fulfillment  of  contracts  properly  made  within 
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that  year;  and  balances  not  needed  for  such  parposes  shall  be  carried 
to  the  surplus  fund.  This  section,  however,  i^all  not  apply  to  ap- 
propriations  known  as  permanent  or  indefinite  appropnatitxis." 

Under  this  statute  it,  is  clear  that  the  appropriation  for  the  fiscal 
year  1915  has  been  unavailable  since  June  80,  1016,  for  use  by  execu- 
tive officers  in  the  payment  of  any  expenses  except  those  properly 
(legally)  incurred  during  that  year  or  in  the  fulfillment  of  contracts 
properly  made  within  the  year.  The  Postmaster  General  could  not 
incur  any  obligations  against  that  appr<^riation  after  Jane  SO,  1915, 
and  the  accounting  officers  of  the  Treasury  could  not  allow  and  pay 
any  obligation  if  it  were  so  incurred. 

While  section  3690  would  thus  limit  the  executive  officers,  it  is  not 
a  limitation  upon  Congress,  and  the  question  we  are  now  considering 
is  whether  Congress  has  indicated  an  intentiMi  which  makes  tiiat 
statute  inapplicable. 

The  Constitution  pi^ohibits  money  being  drawn  from  the  Treasury 
but  in  consequence  of  appropriations  made  by  law.  Whether  an  ap- 
propriation is  made  by  law  is  a  matter  for  interpretation,  and  it  ia 
frequently  necessary  for  the  Comptroller  to  decide,  before  oonntar- 
signing  a  warrant  or  taking  action  upon  other  cases  officially  before 
him,  whether  in  fact  an  appropriation  has  been  made. 

The  act  of  June  30, 1906  (34  Stat.,  764),  provides: 

"  No  act  of  Congress  hereafter  passed  shall  be  ctHistrued  to  make 
an  appropriation  out  of  the  Treasury  of  the  United  States,  or  to 
authorize  the  execution  of  a  contract  involving  the  payment  of  money 
in  excess  of  appropriations  made  by  law,  unless  such  act  shall  in 
specific  terms  declare  an  appropriation  to  be  made  or  that  a  contract 
may  be  executed." 

This  is  clearly  a  restriction  on  executive  officers  in  their  interpreta- 
tion of  the  laws  passed  by  Congress.  Almost  daily  Congress  passes 
some  act  requiring  the  Secretary  of  the  Treasury  to  pay,  "  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,"  a  certain  amount 
to  a  named  claimant.  These  have  been  cmstrued  to  make  an  appro- 
priation, although  they  do  not "  in  specific  terms  declare  an  appropria* 
tion  to  be  made"  as  required  by  the  act  of  1906.  The  reason  for 
such  construction  no  doubt  has  been  that  Congress  can  manifest  a 
clear  intention  to  make  an  appropriation  in  other  language  than  that 
of  the  act  of  1906  and  to  that  extent  take  a  case  out  of  the  rule 
established  for  executive  officers  by  said  act  of  1906. 

There  is  no  question  but  that  Congress  has  full  power  to  direct  that 
a  current  and  available  appropriation  shall  be  used  for  purposes  addi- 
tional to  or  entirely  foreign  to  those  specified  in  the  ori^^nal  appro- 
priation. This  authority  is  exercised  frequeiri^y  uid  ia  inoidcoitaJ 
to  the  power  of  Congress  to  appropriate  the  piAlic  ttonay. 


r.  ,z.j.vCo(>t^lc 


tdmsfosre  m  tbb  coMrrBOLt-sB.  171 

It  if  QnnecessaTy  thit  m  current  npproprisitioQ  be  rtsppropriated 
in  order  to  be  made  available,  under  authority  of  a  later  law,  for 
purposes  other  than  those  specified  when  the. appropriation  act  was 
passed.  This  is  a  different  qoeslion  from  the  one  iarolved  in  the 
present  case.  An  appropriation  for  the  service  of  tbe  fiscal  year 
ended  Jane  30,  191$,  was  made  by  the  act  of  March  9,  1914,  and 
by  the  act  of  July  28,  1916,  t^  PoBtmaster  Qeneral  is  authorized 
and  directed  to  malce  certain  payments  from  it. 

In  the  last  analysis  the  question  is:  What  was  the  purpose  of 
Congress  in  passing  the  provision  in  the  act  of  July  28, 1916  i  Statu- 
tory restrictions  do  not  affect  Cmigress;  that  body  is  restrained  only 
by  the  Constitution.  There  is  no  question  but  that  the  appropria- 
tion for  the  fiscal  year  1916  was  made  by  law.  A  balance  of  more 
than  $3,000,000  remains  on  the  books  of  the  Post  Office  Department 
anexpended.  CcHigrees  by  the  last  law  has  authorized  and  directed 
the  Postmaster  General  to  expend  a  part  of  this  balance  in  making 
definite  payments  to  a  class  of  employees  clearly  described. 

Whether  the  provision  in  the  act  of  1916  for  these  rural  carriers 
be  considered  as  a  reappropriation  of  the  1915  appropriation,  or  as  a 
suspension  or  modification  for  this  purpose  of  the  statutes  restrict- 
ing executive  officers  in  the  use  of  annual  appropriations,  the 
effect  is  the  same.  Congress  having  full  power  in  the  matter,  its 
authorization  and  direction  to  use  an  appropriation  theretofore 
legally  made  and  still  upon  the  books  of  the  department  is  clearly 
within  the  power  of  the  law-making  body.  Its  authorization  re- 
moves the  bar  of  section  3690,  Revised  Statutes,  and  its  direction  is 
mandatory,  relieving  executive  officers  of  responsibility  and  suspend- 
ing their  usual  discretionary  power  in  the  use  of  appropriations. 

A  reappropriation  in  specific  terms,  unless  ]imit«d  to  a  particular 
purpose,  would  make  the  1915  appropriation  available  generally. 
Congress  might  have  specifically  reappropriated  such  part  of  the 
1915  appropriation  as  was  necessary  for  the  purpose  of  making 
these  payments.  Such  language  is  not  used,  hut  there  could  be 
given  no  meaning  to  the  word  "  authorized  "  unless  its  purpose  be 
to  remove  the  limitation  on  the  Postmaster  General  and  the  ac- 
counting officers  of  the  Treasury  contained  in  section  3690. 

The  duties  of  the  Comptroller  and  other  accounting  officers  are 
statutory.  This  is  true  also  of  the  duties  of  the  Postmaster  General. 
It  can  not  be  aaid,  therefore,  that  when  by  law  the  Postmaster  Gen- 
eral is  authorized  and  directed  to  make  a  certain  payment  from  an 
appropriation  theretofore  made,  either  an  accounting  officer  or  the 
Postmaster  General  is  justified  in  refusing  to  act  in  accordance  with 
the  direction  of  law  merely  because  earlier  statutes  have  limited 
tiieir  mcHoa  and  would  prevent  them  from  making  the  payments  if 
tha  authorization  and  direction  bad  not  been  made.  iX^qIc 
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I  have  the  honor  to  answer  in  the  atEumative  the  inquiry  whether 
you  can  now  order  paid  to  rural  carriers  from  the  appropriation 
made  for  the  fiscal  year  1915  an  additional  sum  for  services  for  that 
year,  such  sum  being  the  difference  between  what  they  received  for 
their  said  Bervices  and  the  amount  that  would  have  been  paid  to 
them  in  accordance  with  the  proviso  contained  in  the  joint  resolution 
of  March  4, 1915, — that  is,  at  the  ratee  therein  fixed. 


A  United  States  marshal  does  not  lose  bla  rlgbt  to  reimbursement  of  traveling 
expenses  Incnrred  In  an  unsuccessful  endeavor  to  serve  a  warrant,  solely 
by  reason  of  the  fact  that  the  commission  as  a  United  States  commissioner 
of  the  person  Issuing  the  warrant  bad  expired,  irovlded  that  there  was 
nothing  on  tbe  face  of  the  warrant  to  Indicate  that  fact 

Comptroller  Warwick  to  Jamei  B.  It^gte,  TTnltcd  Statei  manhai,  Sorastoa,  Pa^ 

September  B,  1916: 

I  hare  your  letter  of  August  23, 1916,  requesting  decision  upon  the 
matter  submitted  by  you  as  follows : 

"  I  am  advised  by  the  Attorney  General  to  submit  to  you  for  deci- 
sion the  matter  of  the  payment  of  the  expenses  of  one  of  my  deputies 
in  the  following  case : 

"On  August  5th,  1916,  warrants  for  the  arrest  of  Philip  Snowiss 
et  al.,  charging  them  with  conspiracy  to  defraud  their  cirieditors  in 
bankruptcy  proceedings,  were  placed  in  our  hands  for  service.  The 
warrants  were  forwarded  to  Deputy  Marshal  Harvey  T.  Smith  at 
Harrisburg,  and  on  the  7th  inst.  he  went  to  Tioga  County,  were  the 
defendants  reside,  for  the  purpose  of  making  the  arrests.  When  he 
arrived  at  Wellsboro,  after  having  traveled  a  distance  of  172  miles, 
he  found  awaiting  him  a  telegram  from  A.  R.  Jackson,  Esq.,  attorney 
in  the  case,  at  whose  instance  the  warrants  had  been  issued,  directing 
him  not  to  make  the  arrests  as  the  warrants  were  ille^il  by  i^ason  of 
the  fact  that  the  commission  of  U.  S.  Commissioner  W.  D.  Crocker, 
who  had  issued  them,  had  previously  expired.  Deputy  Smith  accord- 
ingly returned  to  Williamsport,  handed  over  the  warrants  unserved 
to  Attorney  Jackson,  as  directed,  and  then  returned  to  his  headquar- 
ters in  Harrisburg.     His  expenses  for  the  trip  amount  to  $12,18. 

"  Please  render  a  decision  as  to  whether  these  expenses  of  Deputy 
Smith  are  properly  payable  by  me  out  of  United  States  funds,  the 
same  as  in  the  case  of  an  ordinary  '  unsuccessful  endeavor,'  and  if  not 
so  payable,  who  should  be  held  responsible  for  same — the  U.  S.  com- 
missioner or  Attorney  Jackson  t " 

From  the  facts  submitted,  apparently  there  was  nothing  on  the  face 
of  the  warrants  indicating  that  they  were  issued  by  a  commissioner 
whose  term  of  office  had  expired. 

The  term  of  the  commissioner  expired  June  20,  1916,  and  he  was 
reappointed  August  8,  1916.    As  far  as  the  deputy  was  concerned, 
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therefore,  the  commiBsioner  was  acting  at  least  under  color  of  office, 
and  the  deputy  is  not  chargeable  with  notice  of  the  expiration  of  his 
commission. 

Therefore,  if  the  warrants  up6n  their  facea  were  regular,  and  it  is 
affirmatively  shown  that  the  deputy  did  not  have  actual  notice  of 
alleged  illegality  of  the  writs  prior  to  incurring  the  expense,  you 
are  authorized  to  pay  these  expenses  out  of  the  United  States  funds 
as  in  the  case  of  an  unsuccessful  endeavor  (5  Comp.  Dec.,  299). 

It  is  unnecessary  for  this  office  to  decide  whether  or  not  the  writs 
were  legal. 


IVSFSOTOBg  07  8IEALL-ABJC8  FBACTICE,  OBaAJnZES  KILITIA. 

Since  tbere  1b  do  office  In  the  Regular  Army  designated  lospector  of  Bmall-aroBs 
practice,  a  person  holding  that  office  In  the  Organized  MUttia  of  a.  State 
and  erroneotisly  mustered  Into  the  service  of  the  United  States  aa  anch  Is 
not  entitled,  In  view  of  the  provisions  of  section  10  of  the  act  of  January 
21.  190S,  to  pay  as  such  for  Uie  period  dnrlng  which  he  was  thus  in  the 
service  of  the  United  SUtes. 

Comptroller  Warwick  to  the  Depot  Quarteimaater,  United  Statei  Army,  Wash- 

tnfton,  D.  0.,  Beptember  9,  1816: 

I  have  your  letter  of  the  30th  ultimo,  submitting  a  voucher  for  $280 
in  favor  of  Capt.  James  L.  D.  Bodgers,  inspector  of  small-arms  prac- 
tice, First  Infantry,  Missouri  National  Guard,  being  pay  from  June 
'  18  to  July  29, 1916, 1  month  and  12  days,  at  the  rate  of  pay  provided 
by  law  for  a  captain,  and  requesting  decision  whether  payment  of 
same  is  authorized,  and,  if  so,  at  what  rate  of  pay. 

You  submit  a  copy  of  a  telegram  received  by  you  from  the  adju- 
tant general  of  Missouri,  in  which  he  says  that  Capt.  Bodgers  *'held 
commission  as  regimental  inspector  small-arms  practice,  First  T" 
fantry.  Inspectors  small-arms  practice  in  this  State  hold  com- 
missions as  such  and  were  not  detailed." 

It  appears  that  Capt.  Kodgers  was  brought  into  the  actual  service 
of  the  United  States  under  the  call  of  the  President  of  June  18, 1916. 
He  was  released  from  service  by  the  following  order  issued  at  Laredo, 
Tei.,  July  29, 1916: 

"  1.  Pursuant  to  authority  contained  in  telegram  from  the  Adju- 
tant General  of  the  Army,  dated  July  28th,  1916,  Captain  James  L.  I). 
Rodgers,  I.  S.  A.  P.,  1st  Mo.  Inf.,  is  hereby  honorably  discharged 
from  the  service  of  the  United  States  by  reason  of  muster  in  without 
authority  of  law.  See  Par.  67,  U.  S.  Mustering  Regulations,  1916. 
**  By  command  of  Major  General  Funston : 

"John  W.  Heavet, 
'*Asst.  ifuatering  Offlcer." 
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Section  2  of  tbe  act  of  Mty  27, 1908  <35  gtat.,  399),  proTtdce  that: 

"  On  and  after  January  twenty -first,  nineteen  hundred  and  ten,  the 
organization,  armament,  and  discipline  of  the  Organized  Militu  in 
the  aereral  States,  Territories,  and  District  of  Ctdmnbia  shall  be  the 
same  as  that  which  is  now  or  may  hoeafter  be  prescribed  for  the 
B^;ular  Army  of  the  United  Statf^  sabiect  in  time  of  peace  to  such 
general  exceptions  as  may  be  authorized  by  the  Secretary  of  War." 

Said  act,  in  section  2,  also  provides: 

"  In  peace  and  war  each  organized  division  of  militia  may  have  one 
inspector  of  small-arms  practice  with  the  rank  of  lieutenimt  coltHiel; 
each  organized  brigade  of  militia  one  inspector  of  small-arms  prac- 
tice with  the  rank  of  major;  each  regiment  of  infantry  or  cavalry  of 
organized  militia  one  assistant  inspector  of  small-arms  practice  with 
the  rank  of  captain;  and  each  separate  or  nnassigned  battalion  of  in- 
fantry or  engineers  or  squadron  of  cavalry  of  organized  militia  one 
assistant  inspector  of  small-arms  practice  with  the  rank  of  first 
lieutenant" 

Section  10  of  the  act  of  January  21, 1903  (32  SUt.,  776),  provides: 

■"The  militia,  when  called  into  the  actual  service  of  the  United 
States,  shall,  during  their  time  of  service,  be  entitled  to  the  same  pay 
and  allowances  as  are  or  may  be  proviaed  by  law  for  the  Regular 
Army.** 

Capt.  Bodgers  holds  the  office  of  inEpector  of  small-arms  practice, 
with  the  rank  of  captain,  in  the  National  Guard  of  Missouri.  There 
is  no  such  office  provided  for  the  Regular  Army.  Pay  attaches  to  the 
office  which  an  officer  holds  and  not  to  the  rank  of  the  office.  The, 
office  and  the  rank  are  not  necessarily  identical.  (See  5  Comp.  Dec., 
30.) 

Paragraph  197,  Army  Regulations,  1913,  provides  that: 

"The  duties  prescribed  for  the  inspector  of  small-arms  practice  will 
be  performed  by  an  aid  or  other  officer  of  the  department  com- 
mander's staff." 

Paragraph  199,  Army  Regulations,  1913,  reads: 

"The  official  designation  of  the  senior  officers  of  the  corps  and  de- 
partment on  the  staff  of  department  commanders  will  be  as  follows: 

"Of  the  General  Staff  Corps,  chief  of  staff;  of  the  Adjutant  Gen- 
eral's Department,  department  adjutant;  of  the  In^>ector  (General's 
Department,  department  inspector;  of  the  Judge  Advocate  Gen- 
eral's Department,  department  judge  advocate;  of  the  Quartermas- 
ter Corps,  department  quartermaster;  of  the  Medical  Department, 
department  surgeon;  of  the  Engineer  Corps,  department  engineer; 
of  the  Ordnance  Department,  department  ordnance  officer;  of  the 
Signal  Corps,  department  signal  officer. 

"Wh«Q  one  of  the  reauired  staff  officers  is  not  asagned,  or  a  staff 
officer  is  temporarily  aosent  or  disabled,  the  duties  of  lus  position 
will  be  performed  by  the  assistant,  if  any,  or  by  other  members  of 
the  staff." 
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Paragraph  349,  Araay  BegulatLons,  1913,  reads: 

"Small-arms  practice  will  be  conducted  and  reports  thereof  made 
in  accordance  with  the  authorized  firing  manual  and  orders  from  the 
War  Department" 

As  there  is  no  such  office  in  the  Regular  Army  as  that  of  inspector 
of  Hmall-arms  practice,  and  as  there  is  no  office  in  the  Regular  Army 
with  which  it  can  be  assimilated,  I  fail  to  find  any  authority  of  law 
for  the  proposed  paymwit,  which  is  regretted,  and  I  am  of  opini(Hi 
that  you  are  not  authorized  to  pay  the  voucher  submitted  to  you. 


tnaa  kkokkit,  ule  avd  owhebbhip  ot— pespbett  Acoomrmre. 

Tlie  transfer  of  public  property  from  one  executive  department  of  the  Qovern- 
ment  to  another,  although  It  ma;  Involve  an  adJuBtment  of  appropriations, 
doe«  not  conatitute  a  sale  of  such  property,  and,  accordingly,  does  not 
warrant  or  require  the  covering  Into  the  Treasury,  as  miscellaneous  receipts, 
of  an  amonnt  representing  the  value  of  such  property,  since  the  title  to 
piAlic  proper^  IB  in  the  Government  and  not  In  any  department  or  bureau 

la  general  the  mere  possession  or  custody  of  public  property  Is  a  matter  of 
property  accounting,  for  administrative  responsibility,  and  with  which  the 
accounting  officers  of  the  Treasury  have  no  proper  concern. 

SesitlaK  b7  CoMptroUer  Wuwi^  SeptflBbw  IS,  191>: 

The  Secretary  of  Labor  applied  August  28,  1916,  for  revision  of 
the  action  of  the  Anditcnr  for  the  Treasury  Department  in  transfer 
settlements  No.  51710,  dated  July  10, 1916,  and  No.  51772,  dated  July 
12, 1916,  respectively,  for  reasons  stated  as  follows : 

"  In  settling  the  account  of  George  G.  Box.  disbursing  clerk,  De- 
partment of  Labor,  the  Auditor  for  the  State  and  Other  Departments 
on  February  26,  1916  (M.  F.  O.  Certificate  No.  7564),  disallowed 
$667.51  fnm  the  appropriation  '  Expenses  of  regulating  immigra- 
tion, 1915,'  and  $2.00  from  the  appropriation  '  Expenses  of  regulat- 
ing immigration,  1916.'  These  amounts  represent  payments  made  on 
Touchers  covering  articles  purchased  for  use  in  Building  a  display 
machine  used  at  the  Panama-Pacific  International  Exposition,  and 
for  drayage  in  San  Francisco,  California. 

"  On  May  4,  1916,  the  department  submitted  voucher  to  the  Secre- 
tary of  the  Oovernment  Exhibit  Board,  Panama-Pacific  Interna- 
tional Exposition,  including  the  amounts  above  mentioned,  and 
r«commenaed  that  they  be  forwarded  to  the  proper  auditor  with  the 
request  tiiat  they  be  settled  by  proper  transfer  of  appropriations  with 
pemMial  credit  to  George  G.  Box,  disbursing  clerk.  Department  of 
Labor,  in  the  snm  of  $839.51. 

*'Ob  July  10,  1916,  the  Auditor  for  the  Treasury  Departmait 
settled  the  voucher  for  $2.00  (audit  No.  51710)  by  proper  transfer  of 
appropriations,  but  failed  to  rfve  personal  credit  to  the  disbursing 
Clerk  of  this  department.  On  July  12, 1916,  the  same  auditor  settlecl 
Toacber  for  f6S7.61  (audit  Na  51772),  recoHunendiog  that  the  ap-  , 
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propriation  '  Government  exhibit,  Panama-Pacific  International  Ex- 
position. San  Francisco,  California,'  be  debited  in  the  total  amount; 
$267.S1  be  deposited  to  the  credit  of  the  appropriation  'Expenses  of 
regulating  immigration.  191^,'  and  the  person^  credit  of  George  G. 
Box,  disbursing  clerk,  Department  of  Labor,  and  $600  be  paid  to 
the  Treasurer  of  the  Unit«d  States  to  be  deposited  in  the  Treasury 
to  the  credit  of '  Miscellaneous  receipts.'  The  appropriation  involved 
in  this  voucher  was  '  Expenses  of  regulating  immigration,  1915,'  not 
1916.  The  auditor  has,  however,  failed  to  give  the  disbursing  clerk 
personal  credit  for  any  amount,  except  $267.51,  thereby  leaving  a 
balance  of  $602  as  a  disallowance  against  his  account.  No  objection 
is  made  by  the  department  to  crediting  '  Miscellaneous  receipts '  for 
$600,  which  is  the  estimated  present  value  of  the  machine. 

"  I  have  the  honor  to  request  a  revision  of  the  action  of  the  Audi- 
tor for  the  Treasury  Department  in  settling  the  above-mentioned 
accounts." 

It  appears  from  the  foregoing  and  from  papers  accompanying 
the-appeal  that  the  display  machine  in  question,  while  originally  paid 
for  ^om  the  appropriation  "  Expenses  of  regulating  immigration, 
1915,"  was,  as  a  matter  of  fact,  purchased  for  use  in  connection  with 
the  Government  exhibit  at  the  Panama-Pacific  International  Ezposi- 
tion,  and,  accordingly,  the  cost  thereof  was  properly  chargeable  to 
the  appropriation  "  Government  exhibit,  Panama-Pacific  Interna- 
tional Exposition,  San  Francisco,  California." 

In  the  above-mentioned  transfer  settlement  No.  61772,  dated  July 
12,  1916,  made  upon  the  request  of  the  Department  of  Labor,  sup- 
ported by  a  voucher  certified  by  the  Government  Exhibit  Board,  the 
Auditor  for  the  Treasury  Department  directed  that  the  appropri- 
ation "Government  exhibit,  Panama-Pacific  International  Exposi- 
tion, San  Francisco,  California,"  be  charged  with  the  cost  ($867.51) 
of  the  display  machine,  and  further  directed  that  $267.61  of  this 
amount  be  credited  to  the  appropriation  ''Expenses  of  regulating 
immigration,  191^,"  and  to  the  personal  credit  of  George  G.  Box, 
disbursing  clerk  of  the  Department  of  Labor. 

So  much  of  the  action  of  the  auditor  indicated  above  as  directed 
that  the  immigration  appropriation  for  191ff  be  credited  with  any 
amount  in  connection  with  this  display  machine  was  erroneous,  ns 
such  credit  should  have  been  given  to  the  immigration  appropriation 
for  1915,  the  appropriation  which  originally  bore  the  cost  of  the 
machine. 

In  connection  with  the  same  settlement  it  seems  that,  from  certain 
papers  accompanying  tiie  request  therefor,  it  appeared  that  at  that 
time  the  display  machine  was  actually  in  the  possesion  or  custody 
of  the  Immigration  Service,  and  accordingly,  notwithstanding  the 
fact  that  no  request  for  a  transfer  settlement  had  been  made  by  the 
Government  Exhibit  Board  with  respect  to  such  transfer  of  poBsee- 
don  of  the  di^lay  machine,  and  of  the  further  fact  that  under  th« 
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circnmstances  the  possession  of  the  machine  after  its  purchase  was 
properly  a  matter  of  property  accounting  for  administrative  re- 
^nsibility,  the  auditor  conceived  the  idea  that  a  sale  of  the  machine 
to  the  Immigration  Service  had  been  effected  by  the  Government 
Exhibit  Board.  As  thei-e  was  no  evidence  as  to  the  amount  of  such 
"sale"  the  auditor,  by  correspondence,  arrived  at  the  conclusion, 
based  on  a  statement  of  the  chief  clerk  of  the  Department  of  Labor, 
that  the  then  present  value  of  the  machine,  and  accordingly  the 
amount  of  the  "  sale,"  was  $600.  Acting  on  this  conclusion  he  further 
directed  in  the  transfer  settlement  in  question  that  the  amount  of 
$600  be  deposited  in  the  Treasury  as  "Miscellaneous  receipts,  sale 
of  Government  property," 

Of  course  there  had  been  no  sale  of  Government  property  in  con- 
oection  with  the  display  machine,  since  one  of  the  essential  elements 
of  a  sale  was  wanting,  namely,  the  transfer  of  the  title,  the  title  to 
the  display  machine  having  remained  from  the  time  of  the  purchase 
of  the  machine  in  the  United  States  Government  and  not  in  any 
executive  department  or  bureau  thereof.  Nor,  as  before  stated,  was 
there  presented  to  the  auditor  any  request  for  a  transfer  settlement 
on  account  of  a  retransfer  of  the  machine  to  the  Department  of  Labor 
(Immigration  Service).  For  the  reasons  stated  the  novel  action  of 
the  auditor  in  directing  that  the  amount  indicated  be  deposited  to 
the  credit  of  **  Miscellaneous  receipts  "  was  erroneous. 

Pursuant  to  the  transfer  settlement  above  mentioned,  the  sum  of 
$600  has  been  covered  into  the  Treasury  to  the  credit  of  "  Miscel- 
laneous receipts,  sale  of  Government  property."  With  respect  to 
withdrawing  this  sum  therefrom,  it  may  be  stated  that  while  Article 
I  (sec.  9,  par.  7)  of  the  Federal  Constitution  provides  that  no  money 
shall  be  drawn  from  the  Treasury,  but  in  consequence  of  appropria- 
tions made  by  law,  yet  where  money  has  been  lawfuUy  appropriated 
for  a  specific  purpose,  but  through  an  auditor's  settlement  has  been 
erroneously  covered  back  into  the  Treasury  as  "Miscellaneous  re- 
ceipts," the  withdrawal  of  the  money  from  the  Treasury  pursuant 
to  a  revision  by  the  Comptroller  of  the  auditor's  settlement  and  its 
restoration  to  the  appropriation  from  which  it  has  been  wrongfully 
taken  are  not  in  contravention  of  the  constitutional  provision  cited. 
(22  Comp.  Dec.,  297.) 

The  action  of  the  auditor  in  the  above-mentioned  transfer  settle- 
ment No.  51772  is  accordingly  reversed,  except  in  so  far  as  it 
directed  personal  credit  to  George  G.  Box  in  the  sum  of  $267.51,  and, 
in  view  of  tRe  many  complications  resulting  from  that  settlement 
and  of  the  consequent  necessity  of  simplifying  matters  by  restoring 
the  ttatiu  quo,  the  auditor  is  hereby  directed  to  make  a  new  settle- 
ment charging  the  appropriation  "  Expenses  of  regulating  immigra- 
tion, 1916  "  in  the  sum  of  $267.51,  and  "  Miscellaneous  receipts,  sale 
6U0*— TOi  28—17 12  ^ 
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of  Government  property  "  in  the  sum  of  $600,  and  crediting  the  ap- 
propriation "  Uovemment  exhibit,  Panama-Pacific  International  Ex- 
position, San  Francisco,  California,"  in  the  sum  of  $867.51 ;  and  then 
charging  the  appropriation  last  named  in  the  sum  of  $867.51,  and 
crediting  the  appropriation  "  Expenses  of  regulating  immigratioQ, 
1915,"  Tfith  a  like  sum,  with  personal  credit  to  George  G.  Box  in  the 
Eum  of  $600,  such  credit  in  the  sum  of  $267.51  having  already  been 
given  him  in  the  above-mentioned  settlement  No.  51772.  Certificate 
of  differences  will  issue. 

The  action  taken  by  the  Auditor  for  the  Treasury  Department  in 
transfer  settlement  No.  31710,  dated  July  10,  1916,  wherein  be 
directed  that  the  appropriation  "  Government  exhibit,  Panama- 
Pacific  International  Exposition,  San  Francisco,  California,"  be 
charged  in  the  sum  of  $2  and  that  the  appropriation  "  Expenses  of 
regulating  immigration,  1916,"  be  credited  in  a  like  sum  appears  to 
be  correct,  except  that  he  failed  to  direct  therein  that  personal  credit 
in  the  sum  of  $2  be  given  to  George  G.  Box.  On  this  revision  the 
auditor  is  accordingly  directed  to  amend  his  certificate  of  settlement 
by  directing  that  such  credit  be  given  Mr.  Box  in  the  amount  stated. 
A  copy  of  this  decision  will  be  furnished  to  the  auditor  for  the  State 
and  other  Departments  who,  on  the  authority  thereof  and  the 
amended  certificate  of  settlement,  will  then  credit  Mr.  Box  in  the 
sum  of  $2  on  transfer  settlement  warrant  No.  942,  dated  July  18, 
1916,  issued  pursuant  to  the  above-mentioned  transfer  settlement 
No.  51710. 

It  may  be  added  that,  if,  as  a  matter  of  fact,  the  display  machine 
in  question  has  been  retransferred  to  the  Immigration  Service  by  the 
Government  Exhibit  Board,  tlie  question  of  adjustment  of  appro- 
priations as  a  result  of  such  transfer  can  be  determined  upon  a 
request  made  by  the  Government  Exhibit  Board  to  the  proper 
auditor  of  the  Treasury  for  a  transfer  settlement. 


COXBTTLAX  orFICBR  PIKFOEmnO  SIPUIIUTIC  FUXCTIOHS. 

Under  the  act  of  Febniary  5,  1915,  a  consular  officer  who  performs  diplomatic 
functions  in  the  absence  of  the  diplomatic  officer  accredited  to  the  par- 
ticular post  Ls  entitled  to  additional  compensation  at  the  rate  rectived  by 
the  aecretar;  of  lesation  at  that  poet 

Deotilen  by  Comptroller  Warwick,  kptember  14,  191C; 

The  Auditor  for  the  State  and  Other  Departments  hfts  submitted 
his  decision  of  August  31, 1916,  for  approval,  disapproval,  or  modifi- 
cation as  foUows: 

"  I  have  before  me  for  settlement  the  account  of  Maxwell  Blake, 
United  States  consul  general  at  Tangier,  Morocco,  for  compensation 
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frOTn  April  1  to  June  30,  1916,  while  TCrforming  diplomatic  func- 
tions in  the  absence  of  the  diplomatic  officer  in  that  country. 

"Mr.  Blake  charges  compensation  in  addition  to  his  salary  aa 
oonsul  general  for  the  said  period  the  amount  of  $500,  being  at  the  rdte 
of  $2,000  per  annum,  which  amount  of  $500  has  been  approTed  by 
administrative  examination  of  the  Department  of  State. 

"  I  have  decided  not  to  allow  him  any  amount  in  this  settlement 
for  the  reason  that  he  has  already  received  credit  for  the  amount  of 
$1,500  in  previous  settlements  for  the  fiscal  year  of  1916,  and  I  claim 
that  this  IS  all  the  additional  salary  to  which  he  is  entitled  for  the 
fiscal  year  1916  while  in  charge  of  tne  legation. 

'*  Under  section  1739  U.  S.  R.  S.  he  is  entitled  to  receive  in  addition 
to  his  salary  as  consul  general  at  the  rate  which  would  be  allowed  for 
a  secretary  of  legation  in  that  country. 

"  It  is  provided  by  section  1675  U.  S.  R.  S.  that  unless  when  other- 
wise provided  by  law  secretaries  of  legation  are  entitled  to  compen- 
sation at  the  rate  of  fifteen  per  centum  of  the  amount  allowed  to 
ministers  plenipotentiary  to  the  countries,  respectively. 

"The  salary  appropriated  by  the  diplomatic  act  of  March  4,  1915 
(38  Stat.,  1116),  tor  the  minister  to  Miorocco  for  Hie  fiscal  year  1916 
amounted  to  $10,000,  therefore  the  additional  compensation  of  Mr. 
Blake  would  be  fifteen  per  centum  of  this  amount,  the  rate  of  $1,500 
per  annum. 

"  Mr.  Blake  had  been  receiving  additional  compensation  at  the  rate 
of  $2,000  per  annum  previous  to  the  fiscal  year  1916,  because  this  sum 
had  been  appropriated  annually  for  a  secretary  of  legation  at 
Morocco,  but  the  said  act  of  March  4,  1915,  supra,  appropriates  in  a 
lump  sum  for  salaries  of  secretaries  in  the  diplomatic  service  for  the 
fiscal  year  1916,  as  provided  in  the  act  of  February  5, 1915  (38  Stat., 
806),  ^hich  act  states  that  all  appointments  of  secretaries  in  the 
dipltHnatic  service  shall  be  by  commission  to  the  offices  and  not  to  any 
particular  post;  hence  there  is  no  secretary  of  l^ation  now  specifi- 
cally accredited  to  Morocco,  and,  therefore,  the  additional  compensa- 
tion to  which  the  consul  general  is  entitled  under  the  law,  for  diplo- 
matic service,  depends  upon  the  provisions  of  Section  1739,  TL  S. 
R.  S..  supra. 

"This  decision  being  new  and  coming  under  the  act,  supra,  of 
February  5,  1915,  it  is  submitted  for  your  apt>roval,  disapproval,  or 
modification,  and  the  account  will  be  held  awaiting  your  decision." 

I  think  it  is  clear  that  the  act  of  February  5,  1915  (38  Stat.,  805), 
ivas  intended  to  make  specific  provision  for  salaries  of  the  various 
secretaries  of  legations,  and  the  mere  fact  that  they  were  not  assigned 
to  specific  stations  and  appropriated  for  separately  as  such  does  not 
change  their  status  in  this  respect.  The  foregoing  act  requires  that 
all  appointments  of  secretaries  in  the  diplomatic  service  shall  be  by 
commission  to  the  offices  and  not  to  any  particular  post,  leaving  it  to 
the  President  to  fix  each  individual  salary  by  designating  the  class 
and  assigning  each  secretary  so  commissioned  to  a  specific  post  of 
duty. 
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Upon  the  fixing  of  a  salary  and  assignment  of  a  secretary  to  duty 
at  Tangier  such  secretary  becomes  to  all  intents  and  purposes  the 
-  secretary  of  the  legation  at  and  accredited  to  Morocco  the  same  as 
though  he  had  been  specifically  appropriated  for  as  such.  It  follows 
that  in  this  case  under  the  provisions  of  section  1739,  Revised  Stat- 
utes, Maxwell  Blake  is  entitled  to  additional  compensation  for  tiie 
period  Ttnder  consideration  at  the  rate  of  pay  received  by  tlie  secre- 
tary who  had  been  assigned  to  the  legation  at  Tangier  under  the 
provisions  of  the  act  of  February  5, 1915.  If  no  such  assignment  has 
been  made,  then  it  would  seem  logical  to  hold  that  the  last  rate  of 
pay  authorized  for  the  secretary  of  legation  at  Tangier  prior  to  Feb- 
ruary 6,  1915,  should  be  considered  as  the  rate  which  would  be 
allowed  under  section  1739,  Hevised  Statutes. 

The  auditor's  decision  is  disapproved. 


PATKBMT  lOK  OAS  IV  THI  lOSTUCI  07  COLVKBIA. 

The  act  of  September  1.  1916,  prohibits  paymeat  after  that  date,  at  a  hitter 
rate  than  that  specified  therein,  for  gas  fumlahed  la  the  District  of 
Columbia  for  use  Id  any  public  building  of  the  United  States  or  the 
District  of  Columbia,  regardless  of  whether  or  not  the  gas  was  actuallr 
furnished  prior  to  that  date. 

Comptroller  Warwick  to  the  Beeretair  of  Uio  TioainrT,  Beptember  14,  1918; 

I  have  your  letter  of  the  6th  instant  requesting  decision  as  to 
whether  a  certain  provision  of  section  6  of  the  act  of  September  1, 
1916  (Public,  No.  250),  prc^ibits  payment  to  the  Washington  Gas 
Light  Co.  at  the  rate  of  85  cents  per  thousand  cubic  feet  for  gas 
consumed  in  the  Treasury  Building  and  annexes  during  the  month 
of  August,  1916.    The  provision  in  question  is  as  follows : 

"  That  hereafter  no  part  of  any  money  appropriated  by  this  or 
any  other  act  shall  be  used  for  the  payment  to  the  Wa^ington  Gas 
Light  Company  or  the  Gewgetown  Gas  Light  Companv  for  any 
gas  furnished  b^  said  companies  for  use  in  any  of  the  public  build- 
mgs  of  the  United  States  or  the  District  of  Columbia  at  a  rate  in 
excess  of  70  cents  per  one  thousand  cubic  feet." 

The  terms  of  this  provision  appear  to  be  clear  and  unmistakable. 
The  word  "  hereafter "  refers  to  the  date  of  approval  of  the  act, 
and  the  provision  undoubtedly  became  effective  September  1,  1916 
(22Comp.  Dec,  640). 

The  intent  and  purpose  of  this  law  was  to  reduce  the  price  of  gas 
to  the  Government,  and  there  is  nothing  in  the  language  of  the  pro- 
vision to  indicate  that  the  reduced  price  was  to  apply  only  to  gas 
furnished  after  the  date  of  approval  of  the  act.  If  Congress  had  in- 
tended to  so  limit  the  application  of  tiie  provisitm,  it  is  reasonable 
to  presume  that  it  would  have  evidenced  that  mtmxt  by  inserting  the 


DBCKIONS  OF  THE  COMPTBOLLEB.  181 

word  "hereafter"  between  the  words  "gas"  and  "fumiehed"  so 
iioit  tiie  provision  would  read : 

"That  hereafter  no  part  of  any  money  *  •  •  shall  be  used 
for  the  payment   •    •    *    for  any  gas  hereafter  famished    •    •    *■" 

That  Congress  did  not  intend  to  so  limit  the  applicatioa  of  this 
provision  is  further  indicated  by  the  fact  that  in  the  second  para- 
graph of  the  same  section,  in  reducing  the  rate  to  he  charged  to 
pnvate  consumers,  the  language  employed  is  quite  different  and 
shows  clearly  that  the  reduced  rate  to  private  consumers  does  not 
become  effective  immediately  upon  the  approval  of  the  act 

It  does  not  appear  that  the  cost  of  manufacturing  and  furnish- 
ing gas  during  August  was  any  greater  per  1,000  cubic  feet  than 
it  was  during  September.  The  rate  was  reduced  by  tius  act  not  be- 
cause the  conditions  under  which  the  gas  was  to  be  manufactured 
and  furnished  after  the  approval  of  the  act  would  be  any  different 
from  the  conditions  existing  prior  thereto  but  upon  the  assumption 
that  the  rate  was  excessive  under  conditions  that  had  existed  for 
some  time. 

The  provision  relates  to  payments,  and  by  its  terms  is  made  ap- 
plicable to  all  payments  to  be  made  after  it  became  a  law.  I  know  of 
no  rule  of  construction  that  would  justify  giving  this  proviraon  any 
other  than  a  literal  interpretation.  You  are  advised,  therefore,  that 
the  provision  in  question  does  prohibit  payments  after  September  1, 
1916,  to  the  Washington  Gas  Light  Co.  at  the  rate  of  85  cents  per 
1,000  cubic  feet  for  gas  consumed  in  the  Treasury  Building  and  an- 
nexes during  the  month  of  August,  1916. 


ooianrTAnox  or  ovabtibs. 

Ad  Army  officer  la  not  entitled  to  comnratatlon  of  quarters  for  any  period 
during  which  he  rented  qnartere  leased  or  controlled  by  the  Government, 
SQch  qnnrters,  nnder  the  clrcnmstaDces,  being  deemed  public  qnartera. 

BeeiiloB  by  Comptroller  Warwlok,  Beptemlier  IS,  IM: 

Capt  J.  W.  McKie,  Quartermaster  Corps,  United  States  Army, 
applied  July  3,  1916,  for  a  revision  of  so  much  of  the  action  of  the 
Auditor  for  the  War  Department,  in  settlement  Xo.  38014,  dated 
May  19,  1916,  as  disallowed  therein  amounts  aggregating  $683.6S, 
and  itemized  as  follows : 

June,  1B15,  voucher  20 ^.00 

Jnne,  1815,  voucher  23 24.  W 

Jnne,  1915,  voucher  26 J..    24. 00 

July,  1815,  voucher  174 4.22 

July,  1815,  voucher  175 1.87 

Ju^,  1915.  voucher  176 4.98 

July,  1816,  voucher  177 18.78, 
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July,  1916,  Toncher  178 fiS.  28 

July,  1915,  voucher  179 2S.flB 

July,  1915,  Toucher  180 12.  M 

July,  1915,  TouchCT  237 36.00 

July,  1915,  voucher  335 24. 00 

August,  1M5,  vouchw  25T 23.05 

August,  1916,  voucher  306 S&S4 

August.  181B,  voucher  827 tt.  28 

August,  1915,  voucher  416 144.00 

September,  1815,  voucher  316 28.94 

September,  1916,  voucher  419 42.04 

September,  1915,  voucher  448 30.  IT 

Oct<*er,  1915,  vonehw  «B 80.17 

October,  1015,  voucher  461 45.04 

October,  191B,  voucher  363 28. 94 

683.63 
The  foregoing  disallowances  are  on  account  of  payments  made  to 
officers  of  the  Army  on  Canal  Zone  duty,  for  commutation  of  quar- 
ters, reimbursement  of  expenses  on  account  of  heat  and  light,  and 
commutation  and  heat  and  light  for  various  periods  between  January 
6,  1915,  and  October  31,  1915. 
The  auditor  disallowed  the  several  amounts  because: 
"Officers  having  occupied  public  quarters  during  the  periods  stated 
in  the  vouchers,  payments  to  them  for  the  items  m  question  are  not 
considered  proper  charges  against  the  United  States. 

The  officers  to  whom  payments  were  made  are  Maj.  B.  T.  Clayton, 
Quartermaster  Corps,  United  States  Army;  Maj,  H.  G.  Learnard, 
Adjutant  General's  Department,  United  States  Army;  Capt. 
J.  W.  McKie,  Quartermaster  Corps,  United  States  Army  (appel- 
lant) ;  First  Lieut.  J.  A.  Marmon,  Twenty-fifth  Infantry,  A.  D.  C. 
Second  Lieut.  R.  C.  F.  Goetz,  F.  A.,  A.  D.  C;  and  Pay  Clerk  R.  L. 
Cave,  Quartermaster  Corps,  United  States  Army. 

The  payments  represent  four  different  classes  of  cases ; 

1.  Quarters  occupied  by  officers  at  the  Tivoli  Hotel,  Ancon,  Canal 
Zone.  It  is  stated  that  during  a  part  of  the  time  for  which  Maj. 
Clayton  was  paid  commutation  he  was  living  at  said  hotel. 

2.  Quarters  assigned  to  employees  of  the  Panama  Canal,  tempo- 
rarily occupied  by  officers,  but  not  assigned  thereto  and  for  which 
rent  is  paid  to  the  employee.  This  is  the  case  of  Capt.  J.  W.  McKie, 
Quartermaster  Corps,  and  part  of  the  time  of  Maj.  B.  T.  Clayton, 
Quartermaster  Corps. 

3.  Quarters  assi^ed  to  employees  of  the  Panama  Canal,  tempo- 
rarily occupied  by  officers,  but  not  assigned  thereto,  and  for  which 
rent  was  paid  to  the  Panama  Canal  in  the  name  of  the  employee  to 
whom  the  quarters  were  assigned.  This  covers  the  case  of  Maj.  H.  G. 
Learnard,  Adjutant  General's  Department. 

4.  Quarters  assigned  to  officers,  and  for  which  rent  was  paid  to  the 
Panama  Canal,    lliis  covers  the  case  of  Lieuts.  MarmoD  and  Gknte, 
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aad  Pay  Clerk  Care.    In  these  cases  the  surcharge  of  50  per  cent 
orer  and  above  the  rent  paid  by  canal  employees  was  paid. 

It  is  stated  by  appeUant  that  in  none  of  the  cases  were  quarters , 
furnished  without  payment  being  made  therefor  by  the  officers  con- 
cerned, and  that  in  none  of  the  cases  have  claims  been  made  for  com- 
mutation except  when  rental  was  paid. 

There  has  been  no  evidence  submitted  to  the  accounting  officers  as 
to  the  amounts  paid  by  the  officers  for  the  quarters  occupied  by  them, 
either  to  the  Panama  Canal  authorities  or  to  the  Panama  Canal  em- 
ployees to  whom  the  quarters  were  regularly  asragned  by  the  Panama 
Canal;  but  this  is  immaterial  to  the  queGtion  here  under  considera- 
tion, as  under  no  circumstances  can  an  officer  of  the  Army  be  per- 
mitted to  rent  tiovemment  quarters — that  is  to  say,  quarters  owned, 
leased,  or  controlled  by  the  GoTemment — and  claim  commutation  of 
quarters  for  the  same  time. 

The  quarters  occupied  by  said  officers  were  owned  by  the  United 
States  and  controlled  by  the  Panama  Canal.  It  is  known  to  this 
office  as  a  fact  that  for  some  of  the  period  in  question  the  Panama 
Canal  employees  whose  quarters  the  officers  occupied  paid  no  rental 
to  the  Panama  Canal  therefor,  but  were  assigned  to  the  quarters  rent 
free.  Under  such  circumstances  it  is  not  understood  why  rent  should 
have  been  paid  for  such  quarters  by  the  Army  officers  to  the  Panama 
Canal ;  and  in  the  case  of  payment  to  the  employees  themselves,  it 
would  seem  that  the  payments  inured  to  the  benefit  of  the  employees 
rather  than  to  the  Panama  Canal. 

Upon  the  facts  and  evidence  appearing,  the  action  of  the  auditor 
must  be,  and  is,  affirmed.  It  may  be  that  in  the  case  of  Maj.  Clayton, 
especially,  he  is  justly  entitled  to  commutation  for  a  part  of  the  time 
for  which  same  is  disallowed — namely,  the  period  he  occupied  quar- 
ters in  the  Tivoli  Hotel — and  it  is  suggested  that  upon  a  refund- 
ment by  him  of  the  amount  disallowed  in  accounts  of  appellant  he 
will  have  the  right  to  make  a  claim  upon  the  Auditor  for  the  War 
Department  for  whatever  amount  be  thinks  is  justly  due  him  under 
the  law,  at  the  same  time  furnishing  to  the  auditor  the  evidence  neces- 
sary to  support  his  claim. 

What  is  true  in  this  latter  respect  as  to  Maj.  Clayton  is  likewise 
true  of  every  other  officer.  They  should  each  be  required  to  refund 
the  amounts  disallowed  on  their  account,  after  which  they  will  be 
at  liberty  to  present  their  claims,  with  the  necessary  evidence,  to 
the  auditor  for  settlement  of  what,  if  anything,  is  justly  due  them 
under  the  law.  All  the  essential  facts  are  not  shown  in  the  papers 
now  before  this  office. 

The  auditor's  aiJtioQ  is  affirmed    *    *    *. 
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lOLBAax, 

While  the  act  of  Angust  29,  IBie,  aathorlsee  the  payment  of  mileage  to  field 
clerks  of  the  Quartermaster  Corps,  United  States  Army,  for  official  trard, 
jet  CoQgress  has  made  no  amproprlatlon  from  which  auch  mileage  mar  IM 
paid. 

Comptrvller  Warwick  to  the  Beoratarr  ef  War,  Baptembar  IS,  1I19; 

By  your  reference  of  the  11th  instant  of  a  letter  of  the  Quarter- 
master General  of  the  Army  my  decision  is  requested  as  to  what 
appropriation,  if  any,  is  aTailsble  for  the  payment  of  mileage  of 
field  clerks  of  the  Quartermaster  Corps  of  the  Army  created  by  thd 
act  of  August  29, 1916  (Public,  No.  242,  p.  8),  making  appropriation 
for  the  support  of  the  Army  for  the  fiscal  year  1917,  as  follows: 

"  Hereafter  not  to  exceed  two  hundred  clerks,  Quartermaster  Corps, 
who  shall  have  had  twelve  years  of  service,  at  least  three  years  of 
which  shall  have  been  on  detached  duty  away  from  permanent  sta- 
tion, or  on  duty  beyond  the  continental  limits  of  the  United  States, 
or  both,  shall  be  ^own  as  £eld  clerks,  Quartermaster  Corps,  and 
shall  receive  the  same  allowances,  except  retirement,  as  heretofore 
allowed  by  law  to  pay  clerks,  Quartermaster  Corps,  and  shall  be  sub- 
ject to  the  rules  and  articles  of  war," 

The  laws  governing  payment  of  mileage'  to  officers  of  the  Army 
are  contAined  in  the  acts  of  June  12,  1906  (34  Stat.,  246),  and  May 
11,  1908  (35  Stat.,  114). 

Mileage  has  been  held,  both  by  the  courts  and  by  the  accounting 
officers,  to  be  an  allowance.  (See  United  States  v.  Landers,  92  U.  S., 
77;  Sherburne  v.  Uniied  States,  16  Ct.  Cls.,  496;  6  Comp.  Dec., 
45;  12  id.,  97.) 

The  act  of  August  24,  1912  (37  Stet,  575),  provides: 

"  That  hereafter  Army  paymasters'  clerks  and  the  expert  account- 
'Vy  ant,  of  the  Inspector  General's  Department,  shall  receive  mileage  at 
'•'•  the  same  rates  and  under  the  same  conditions  as  is  provided  by  law 
for  officers  of  the  Army ;    •    •    *  " 

Said  act,  in  section  3,  page  592,  also  provides : 

"  The  noncommissioned  officers  now  known  as  post  quartermaster 
sergeants  anil  poet  commissary  sergeants  shall  hereafter  be  known 
as  qnartermaster  sergeants;  the  Anny  paymaster's  clerks  shall  be 
.  known  as  pay  clerks,  and  each  of  said  nonconunisaoned  officers  and 
pay  clerks  shall  continue  to  have  the  pay,  allowances,  rights,  and 
privileges  now  allowed  him  by  law;    *    *    •" 

The  act  of  August  29,  1016  (Public,  No.  242,  p.  11),  making  ap- 
prof^ations  for  the  support  of  the  Army  for  the  fiscal  year  1917, 
provides  for  mileage  as  follows: 

'"  For  mileage  to  commisEdoned  officers,  contract  surgeons,  and 
expert  accountant,  Inspector  General's  Department,  when  author^ 
ized  by  law,  $712,600." 
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The  prior  appropriation  (act  of  Mar.  4, 1915,  88  Stat,  1062, 1069), 
for  the  support  of  the  Army,  contained  a  provision  for  mileage  to 
pay  clerks  of  the  Army. 

The  situation  seems  to  be  this:  Congress  has  created  a  force  of 
field  clerks  in  the  Quartermaster  Corps  of  the  Army,  and  has  pro- 
vided that  said  clerks,  when  traveling  under  orders  entitling  them 
thereto,  shall  be  entitled  to  mileage,  but  it  has  made  no  appropria- 
tion for  the  payment  of  their  mileage.  It  is  a  case  of  failure  to 
appropriate  or  provide  money  for  something  specifically  authorized 
by  law.  I  think  it  is  clear  that  the  appropriation  for  the  trans- 
portation of  the  Army  and  its  supplies  in  the  Army  appropriation 
act  of  August  29,  1916,  for  the  fiscal  year  1917  (p.  16)  makes  no 
provision  for  the  payment  of  mileage. 

Answering  your  question  specifically,  I  will  say  that  I  know  of  no 
appropriation  f«r  the  present  fiscal  year  which  is  available  for  the 
payment  of  mileage  to  %ld  clerks  of  the  Quartermaster  Corps. 


COXSTKXrCTITZ  BEBVICZ,  AUCT. 

i.  commlsaloiKd  oOcer  of  the  Armj  wbo  formerly  served  as  an  Army  par  clerk 
la  not  entitled  to  credit,  for  purposes  of  longevity  pay,  for  five  years'  con- 
structive service,  to  wblcta  credit  he  had  been  entitled  while  serving  as  a 
pay  clerk.     (22  Comp.  Dec.,  M2,  distinguished.) 

Comptroller  Warwick  to  Ospt  F.  L.  Smith,  Qaartemaiter  Carpi,  United  Statei 

Amy,  Beptemher  19,  l»ie: 

I  have  your  letter  of  the  13th  instant,  submitting  a  voucher  in 
favor  of  Second  Lieut  O.  E.  Beezley,  Quartermaster  Corps,  United 
States  Army,  for  difference  in  base  pay  and  pay  for  over  five  years' 
service  from  June  3,  1916,  to  August  31,  1916,  amounting  to  $41.56, 
and  requesting  my  decision  whether  same  is  properly  payable  under 
the  law.  You  state  that  your  doubt  is  whether  a  second  lieutenant 
is  entitled  to  count  constructive  service  already  acquired  by  him  for 
purpose  of  longevity  pay'as  a  commissioned  officer. 

It  appears  that  Lieut.  Beezley  was  appointed  an  Army  paymaster's 
clerk  on  November  9, 1911,  and  was  on  date  of  appointment  credited 
with  five  years'  constructive  service  for  purposes  of  computing  his 
pay,  in  accordance  with  the  provisions  of  the  act  of  March  3,  1911 
(36  Stat,  1044). 

lieut  Beezley  was  commissioned  second  lieutenant  in  the  Quarter- 
master Corps  of  the  Army  under  a  provision  in  section  9  of  the  act 
of  June  8, 1916  (Public,  Na  85),  reading  as  follows: 

"The  Quartermaster  Corps  shall  consist  of  .  .  .  the  pay  clerks 
now  in  active  service,  who  shall  hereafter  have  the  rank,  pay,  and 
allowances  of  a  second  lieutenant,  and  the  President  is  herebv  author- 
ized to  appoint  and  commismon  them,  by  and  with  the  advice  and 
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cons^t  of  the  Senate,  second  lieutenants  in  the  Quartermaster  Corps, 
United  States  Army."- 

As  a  pay  clerk  and  so  long  as  he  continued  one,  Lieut.  Beezley  had 
the  benefit  of  five  years'  constructive  service  for  the  purpose  of  com- 
puting his  pay.  It  mattered  not  that  his  service  as  pay  clerk  was 
or  was  not  continuous.    (^  Comp.  Dec,  542.) 

As  a  commissioned  ofEcer  of  the  Army,  his  right  to  count  time 
served  for  longevity  purposes  is  govemetf  by  the  laws  relating  to 
commissioned  officers.  There  is  no  law  which  gives  commissioned 
officers  of  the  Army  the  benefit  of  constructive  service  for  longevity 
pay  purposes.  They  can  only  have  the  benefit  of  actual  service  in 
the  Army  or  Navy,  or  both,  in  computing  their  pay.  By  the  acts  of 
February  24,  1881  <21  Stat.,  S46),  and  June  30,  1682  (22  Stat., 
117),  it  is  provided  that: 

"Actual  time  of  service  in  the  Army  or  Navy,  or  both,  shall  be 
allowed  all  officers  in  computing  their  pay." 

In  the  case  of  Morton  v.  United  States  (112  U,  S.,  1),  the  question 
was  whether  service  of  a  cadet  at  the  military  academy  at  West 
Point  was  a  part  of  an  officer's  "  actual  time  of  service  in  the  Army  " 
within  the  meaning  of  the  above  provision  of  the  acts  of  1881  and 
1682,  and  it  was  held  that  it  was. 

In  the  case  of  Waiaon  v.  United  States  (180  U.  S.,  80),  the  Su- 
preme Court  went  further  and  held  that  the  words  "  for  every  five 
years  he  may  have  served  in  the  Army  of  the  United  States,"  as  used 
in  the  act  of  July  5,  1838  (5  Stat.,  256),  meant  the  same  kind  of 
service  as  the  words  "  actual  time  of  service  in  the  Army,"  as  used 
in  the  acts  of  1861  and  1882,  and  that  therefore  service  as  a  cadet  was 
to  be  regarded  as  actual  time  of  service  in  the  Army.  (See  14  Comp. 
Dec.,  795.) 

The  only  service  that  Lieut.  Beezley  could  carry  forward  for  the 
purpose  of  computing  his  pay  as  a  commissioned  officer  of  the  Army 
was  his  actual  service  as  a  pay  clerk,  which  was  from  and  after  No- 
vember 9,  1911,  and  under  this  view  he  Will  not  enter  his  second 
longevity  period  until  November  9,  1916. 

This  decision  is  not  contrary  to  the  decision  in  22  Comp.  Dec.,  542. 
That  decision  presented  an  entirely  different  state  of  facts. 

PATUHTB  nrDBR  ASimAL  OOVTEACTB. 

Wbere,  under  a  coal  contract  tor  a  partlcolar  fiscal  jear,  a  contractor  liad  tbe 
legal  right  to  dellv»  the  coat  at  any  time  within  a  ipeclfled  p«1od  after 
the  date  of  approval  of  the  contract,  but  did  not  do  so,  and  the  GoTemmont 
orders  the  fall  amoant  of  the  coal  a  short  time  before  the  expiration  of  the 
fiscal  year,  delivery  being  made  in  the  ancceedtog  Qscal  year,  payment  most 
be  made  at  the  rate  specified  In  said  contract  and  not  at  a  higher  rate  pro- 
vided in  the  coal  contract  with  the  same  part;  for  the  racceediug  flacal  year. 
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CftKptToller  Warwlak  to  tha  Sooratuy  of  Oonserae,  September  M,  1916: 

I  have  your  letter  of  the  7th  instant  requesting  decision  as  to  the 
proper  basis  upon  which  to  make  settlement  with  the  Nottingham  & 
Wrem  Co.  for  200  tons  of  coal  delivered  early  in  July,  1916,  to  the 
lighthouse  depot  at  Washington,  N.  C,  under  the  following  circum- 
stances: 

By  advertisement  dated  May  1,  1915,  the  lighthouse  inspector  at 
Baltimore,  Md.,  requested  proposals  for  furnishing  certain  light- 
house depots  with  "  anthracite  and  bituminous  coal  during  fiscal  year 
ending  June  30,  lOlft.** 

3y  proposal  dated  May  27,  1915,  the  Nottingham  &  Wrenn  Co. 
proposed,  in  accordance  with  said  advertisement,  '*  to  furnish  and  d%- 
liver  as  sx>ecified,  at  the  prices  set  opposite  each  item,"  the  supplies 
included  in  an  attached  schedule,  all  of  which  formed  a  part  of  said 
proposal,  one  item  of  which  schedule  being  as  follows: 

"  10.  200  tons  bituminous  coal  delivered  in  one  lot,  within  20  days, 
in  shed  at  the  Lighthouse  Depot  at  Washington,  Korth  Carolina, 
$3.79  per  ton,  $758?' 

Attached  specifications  provided  that  the  coal  was  to  he  delivered 
as  specified  in  schedule,  and  was  to  be  of  specified  quality,  etc.  An- 
other provision  of  the  specifications  was  that  under  the  contract  to 
be  effected  a  greater  or  less  quantity  "  not  to  exceed  50  per  cent  of 
any  item  in  this  schedule  "  might  be  ordered  as  required. 

Proposal  was  duly  accepted  and  by  contract  dated  July  1,  1915, 
subject,  however,  to  the  approval  of  the  Secretary  of  Commerce, 
which  approval  was  given  on  July  10, 1915,  the  Nottingham  &  Wrenn 
Co.  formally  undertook  to  fumi^  the  coal  in  question,  together  with 
other  items  not  here  in  question,  all  in  accordance  with  the  adver- 
tisement, specifications,  etc.,  above  referred  to. 

Under  said  contract  no  order  was  placed  with  the  contractor  for 
dehvery  of  coal  at  Washington,  N.  C,  until  June  21,  1916,  at  which 
time  it  was  directed  to  deliver  the  full  contract  quantity  of  200  tons. 

In  the  meantime  proposals  had  been  invited  for  furnishing  coal 
for  the  succeeding  fiscal  year  and  award  had  been  made  on  or  about 
the  last  of  June,  1916,  to  the  same  company  for  furnishing  a  like 
quantity  and  kind  of  coal  during  the  succeeding  year  1917  at  a  price, 
however,  of  $4.27  per  ton,  instead  of  $3.79  per  ton,  as  during  the 
preceding  fiscal  year. 

The  order  of  June  21,  above  referred  to,  was  received  by  the  con- 
tractor on  or  about  June  22  and  no  question  or  complaint  was  raised 
at  that  time.  By  letter  of  July  10,  1916,  however,  the  contractor 
returned  the  order  in  question,  suggesting,  inasmuch  as  under  the 
terms  of  the  contract  in  force  during  the  year  1916  it  was  allowed 
20  days  in  which  to  make  delivery,  and  as  th«  order  of  Jane  121, 1916, 
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WAS  not  given  to  it  in  sufficient  time  to  permit  of  delivery  bung  cnn- 
pleted  durii^  the  fiscal  year  tiiat  said  order  should  properly  have 
been  applied  to  the  contract  for  the  succeeding  year  and  not  to  the 
year  ending  June  30, 1919.  In  other  words,  it  was'  willing  to  deliver 
the  coal  in  question  in  accordance  with  the  order  that  had  been  gtvea 
it,  but  claimed  therefor  the  prices  in  effect  under  the  contract  men- 
tioned commencing  July  1, 1916. 

The  question  is  now  submitted  as  to  whether  the  contractor  is  to  be 
paid  for  the  coal  in  question,  same  having  been  delivered  on  or  about 
July  11,  1916,  at  the  rate  of  $3.79  per  ton  or  $4.27  per  ton. 

The  proposal  as  above  set  forth,  was  to  furnish  and  deliver  ^  as 
specified";  and,  in  the  schedule  covering  the  item  of  coal  here  in 
question,  it  was  specified  that  deliver;  was  to  be  made  in  one  lot 
"  vrithin  twenty  days." 

The  legal  effect  of  the  language  used  appears  to  have  been  to  bind 

the   contractor  absolutely  to  furnish  and  deliver  200  tons  of  coal 

within  twenty  days  from  date  the  contract  became  effective — that  is, 

'  from  the  date  it  was  approved  by  the  Secretary  of  Commerce,  July 

10, 1916. 

The  contractor  appears  to  have  understood  that  no  delivery  was  to 
be  made  until  receipt  of  order  therefor,  and  such  understanding  may 
have  been  in  accordance  with  the  usual  practice  in  such  cases;  but  I 
can  not  look  behind  the  plain  language  of  the  parties,  and  the  language 
used,  "  within  twenty  days,"  in  the  absence  of  some  explanatory  note, 
could  only  mean  twenty  days  from  date  the  contract  became  effective. 

Under  this  contract,  therefore,  the  contractor  might  have  deliv- 
ered the  full  contract  quantity  at  any  time  during  the  contract  period, 
without  awaiting  any  formal  order  therefor,  and  the  Government 
would  have  been  obliged  to  accept  such  coal,  if  delivered,  or  assume 
the  consequences  of  a  breach. 

Viewing  the  matter  in  this  light,  it  must  be  held  that  the  coal  de- 
livered in  July,  1916,  in  response  to  order  of  June  21,  1916,  was  a 
delivery  under  the  contract  of  July  1,  1915,  and  that  for  such  coal 
the  contractor  is  entitled  to  be  paid  at  the  rate  fixed  by  said  contract, 
and  not  at  any  other  or  higher  rate. 

It  is  to  be  noted  that  the  contract  for  the  succeeding  fiscal  year 
did  not  become  effective  until  after  the  delivery  here  in  question  was 
made,  same  not  having  been  approved  by  the  Secretary  of  Commerce 
until  July  20,  1916.  The  terms  of  this  contract  are  also  different  in 
(hat  delivery  is  to  be  made  only  as  ordered. 

The  contractor's  complaint  that  order  for  the  coal  covered  by  this 
contract  was  delayed  until  prices  had  gone  up  is,  it  may  be  remarked, 
not  well  founded,  for,  as  already  pointed  out,  the  contractor's  failure 
to  deliver  at  an  earlier  time  was  the  result  of  his  own  over^ght 
as  to  the  actual  contract  requirements.    Had  such  requirements  been 


I»XUSI0N8  or  THE  OOUPTBOLLES.  180 

«8  the  contractor  onderstood,  the  fact  would  remain  that  the  con- 
tractor had  assumed  the  risk,  during  the  contract  period,  of  such 
price  fluctoatioiu^w^  it  would  have  to  be  assumed  that,  in  making 
its  original  bid^rnad  taken  such  fluctuations  into  account.  Cer- 
tainly, had  prices  gone  down  instead  of  up,  as  might  well  have  hap- 
pened, the  contractor  would  hardly  complain  of  such  variations. 

On  oil  the  facts,  you  are  advised  that  payment  should  be  made  on 
the  basis  of  the  prices  fixed  by  contract  dated  July  1,  1915. 


FDBLZC  BTmZUVQS,  COHTEOL  AVS  KAIKTEnAirCB  OF.' 

While,  nnder  existing  taw,  tbe  Secretary  of  the  Treasury  Is  authorized  to  permit 
the  ase,  by  another  executive  department,  of  a  public  building  under  bis 
control,  yet  such  permission  and  occupancy  do  not  relieve  him  of  respon^- 
bllit7  for  the  control  of  such  bulldlas,  nor  the  appropriations  for  the 
Treasnry  Department  from  liability  for  the  cost  of  repairs,  maintenance, 
etc,  of  tbe  bnlldi&K  so  occupied. 

Camptroller  Warwiok  to  the  Becretary  ot  the  rresiurT,  September  21,  lSt6: 
I  have  your  letter  of  the  15th  instant,  as  follows: 

"  In  connection  with  the  attached  correspondence,  which  you  will 
please  return  with  your  reply,  the  department  is  willing  to  permit 
tbe  use  of  the  old  subtreaaury  building,  San  Francisco,  California, 
by  tiie  Kngineer  Corps  of  the  War  Department,  such  use  and  occu- 
pancy of  ue  premises  to  be  without  expense  to  the  Treasury  De- 
partment. 

"  The  War  Department  asks  that  it  be  given  the  use  of  said  prem- 
ises until  such  time  as  it  may  obtain  the  necessary  legislation  trans- 
ferring the  custody  and  control  of  the  property  in  question  to  that 
department.  The  Treasury  Department  is  agreeable  to  the  desired 
transfer,  provided  it  can  be  done  by  the  Secretary  of  the  Treasury 
under  the  authority  conferred  upon  him  by  the  act  of  Congress 
approved  July  1,  1898  (30  Stat.,  614),  to  '  assign  and  reassign  rooms 
therein  to  such  Federal  officials,  clerks,  and  employees  as  in  his  judg- 
ment and  discretion  should  be  furnished  with  offices  or  rooms  therein,* 
and  that  the  necessary  alterations  and  maintenance  and  operating 
expenses  can  be  borne  by  the  War  Department 

"Reference  is  made  to  Comptroller's  decision  of  October  4,  1?09, 
relative  to  the  similar  case  of  the  Charleston,  South  Carolina,  old 
post  office,  and  the  department  asks  whether  in  your  opinion  the  deci- 
sion rendered  by  the  former  Comptroller  is  applicable  in  this  case, 
and  whether  you  concur  in  the  views  therein  expressed." 

In  tbe  decision  of  October  4, 1909  (51  MS.  Comp.  Dec.,  43),  it  was 
held,  in  effect,  that  a  public  building,  placed  by  law  under  the  control 
of  the  Secretary  of  the  Treasury,  can  not  by  a  mere  agreement  be 
transferred  or  assigned  so  as  to  be  placed  under  the  control  of  another 
department  It  was  also  held  in  said  decision  that  the  appropria- 
tions  under  ih»  control  of  the  Department  of  Commerce  and  Labor, 
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were  not  available  to  pay  for  repairs  to  a  public  building  placed  b; 
law  under  the  control  of  the  Secretary  of  the  Treasury. 

As  the  old  subtreasury  building  at  San  Francisco  is  a  public  build- 
ing placed  by  law  under  the  control  of  the  Secretary  of  the  Treasury, 
said  decision  would  appear  to  be  applicable  to  this  case  and  I  concur 
in  the  views  expressed  therein. 

You  are  advised,  therefore,  tiiat  while  the  assignment  of  the  build- 
ing in  question  to  the  Engineer  Corps  of  the  Army  would  be  a  proper 
exercise  of  the  discretionary  authority  conferred  upon  the  Secretary 
of  the  Treasury  by  the  act  of  July  1,  1898  (30  Stat,  614),  such  an 
assignment  would  not  divest  him  of  the  control  over  said  building, 
nor  affect  the  availability  of  his  appropriations  for  the  repair, 
preservation,  maintenance,  and  operation  of  the  same.  The  question 
submitted  is  answered  accordingly. 


FLEST  HATAL  RESZUTE,  TKAH8FEB  OF  BITII8TED  KEV  TO. 

An  enlisted  maa  wlio  was  serving  In  the  Naval  Reserve  on  the  date  of  passage 
of  the  act  of  August  28,  1&16,  wherein  that  orKanlEation  was  sop^seded 
by  the  Naval  Reserve  Force,  is  not  entitled  to  pay  as  a  member  of  the 
Fleet  Naval  Beserve,  by  reason  ol  transfer  thereto,  since  the  transfer  of 
enlisted  men,  as  provided  in  that  act,  has  reference  only  to  enlisted  meo 
who,  at  the  date  of  such  transfer,  were  serving  la  the  Regular  Navy,  not 
the  Naval  Beserve. 

ComptroUer  Warwick  to  the  Seoretar;  cf  the  Vavy,  September  S8,  1816: 

I  have  your  letter  of  the  18th  instant  stating  that  James  Fletcher 
McDonald,  chief  quartermaster,  United  States  Navy,  and  Joseph 
Fitzpatrick,  chief  commissary  steward.  United  States  Navy,  two 
enlisted  men  now  in  the  Regular  Navy,  and  William  Benjamin  Free- 
man, a  former  coxswain  in  the  Regular  Navy,  who  enlisted  in  the 
Naval  Eeaerve  established  by  the  act  of  March  3, 1915  (38  Stat.,  940), 
in  the  rating  of  coxswain,  will  be  transferred  to  the  Fleet  Naval 
Beserve  of  the  Naval  Reserve  Force  established  by  the  naval  act  of 
August  29,  1916  (Public,  No.  241,  p.  38),  and  asking  as  to  the  re- 
tainer rate  of  pay  to  which  on  transfer  each  will  become  entitled. 

As  to  former  Coxswain  Freeman,  you  further  ask  as  to  whether 
he  is  entitled  to  pay  at  the  rate  provided  in  the  act  of  August  29, 
1916,  from  the  date  of  its  approval. 
The  facts  in  each  of  the  cases  appear  to  be  as  follows: 
James  Fletcher  McDonald  is  a  citizen  of  the  United  States  and 
now  an  enlisted  man  in  the  Regular  Navy  or  "  naval  service  "  with 
more  than  20  years'  naval  service.  His  rating  is  that  of  chief  quar- 
termaster, and  be  is  serving  under  a  permanent  appointment  as 
such  iasued  since  July  1, 1903.    His  current  rate  of  pay  is  $94.58  pw 
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OKmUi,  composed  of  the  base  pay  of  a  chief  quartermaster  (perma- 
neDt  appointment)  of  $70  per  month,  and  permanent  additions  there- 
to of  ^4.53  per  month  ($6.44,  continuouB  service  pay ;  $8,  pay  under 
ExecMtive  order  of  November  27,  1906;  $1.50,  good  conduct  medal 
pay;  and  $8.59,  10  per  cent  increase  of  pay  under  act  of  May  18, 
190S,  35Stat.,  128). 

Joseph  Fitzpatrick  is  a  citizen  of  the  United  States  and  now  an 
enlisted  man  in  the  Regular  Navy  or  "naval  service"  with  more  than 
20  years'  naval  service.  His  rating  is  that  of  chief  commissary 
steward  (permanent  appointment).  His  current  rate  of  pay  is 
$97.56  per  month,  composed  of  the  base  pay  of  a  chief  commissary 
steward,  $70  per  month,  and  permanent  additions  thereto  of  $27.56 
per  month  ($5.44,  continuous  service  pay;  $2.25,  good  conduct  medal 
pay;  $11,  pay  under  Executive  order  of  November  27,  1906;  and 
$8.87, 10  per  cent  increase  of  pay  under  act  of  May  13, 1908,  35  Stat, 
128.) 

William  Benjamin  Freeman  is  a  citizen  of  the  United  States,  and 
is  not  now  in  tim  Regular  Navy  or  **  naval  service,"  his  last  service 
therein  having  terminated  by  his  honorable  discharge  on  April  25, 
1916.  At  date  of  said  discharge  his  rating  was  that*  of  a  coxswain 
and  on  that  dat«  he  completed  16  years  of  naval  service.  He  enlisted 
in  the  Naval  Reserve  established  under  the  act  of  March  3, 1915  (38 
Stat,  940),  on  August  15,  1916,  in  the  rating  of  coxswain,  and  con- 
tinued therein  until  to  and  including  August  28, 1916. 

Assuming  the  facts  to  be  correctly  stat«d,  you  are  advised  that  if 
Chief  Quartermaster  McDonald  and  Chief  Commissary  Steward 
Fitzpatrick  shall  voluntarily  apply  for  transfer  to  the  Fleet  Naval 
Reserve  of  the  Naval  Reserve  Force,  shall  be  transfen-ed  thereto  in 
the  rating  in  which  serving  at  the  date  of  transfer,  and  shall  continue 
in  their  present  status  until  transfer,  they  will  each  be  entitled  from 
date  of  actual  transfer  to  retainer  pay  at  the  rate  of  one-half  of  their 
base  pay  at  time  of  transfer,  plus  all  permanent  additions  to  said 
base  pay,  amounting  in  the  case  of  Chief  Quartermaster  McDonald 
to  $59.53  per  month  (the  base  pay  of  a  chief  quartermaster,  perma- 
nent appointment,  within  the  meaning  of  the  act  of  Aug.  29,  1916, 
being  $70  per  month)  and  in  the  case  of  Chief  Commissary  Steward 
Fitzpatrick  to  $62.56  per  month. 

Should  either  he  credited  "  with  extraordinary  heroism  in  the  line 
of  duty,"  or  should  their  "  average  marks  in  conduct  for  20  years  or 
more  "  not  be  "  less  than  95  per  cent  of  the  maximum,"  they  would 
be  entitled,  in  addition  to  said  retainer  pay,  to  an  increase  thereon  of 
10  per  cent. 

The  payment  of  the  retainer  pay  to  which  they  would  thus  become 
entitled  would  be  conditioned  upon  their  making  such  reporte  con- 
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ceming  their  moTementa  and  occupations  as  might  be  required  by  the 
Secretary  of  the  Navy. 

As  to  former  Coxswain  Freeman,  I  am  unable  to  find  any  authority 
for  his  transfer  to  the  Fleet  Naval  Beserve  of  the  Naval  Reserve 
Force.  The  act  of  August  29, 1916,  limits  its  authority  for  transfers 
to  the  Naval  Reserve  Force  to  transfers  thereto  as  in  that  act  provided. 
The  only  transfers  to  the  Fleet  Naval  Reserve  of  the  Naval  Reserve 
Force  of  men  "  after  16  years'  service  "  for  which  that  act  provides 
are  of  *'  enlisted  men  of  the  naval  service,"  who  are  entitled  to  an 
honorable  discharge  "at  the  expiration  of  a  term  of  enlistment." 
The  term  "  naval  service  "  as  used  in  said  transfer  provision  means 
service  in  the  Regular  Navy,  or  Navy  proper,  and  does  not  embrace 
service  in  the  former  Naval  Reserve. 

As  former  Coxswain  Freeman  is  not  now  in  the  naval  service  he 
is  ineligible  for  membership  in  the  Fleet  Naval  Reserve  by  means 
of  transfer.  In  order  for  him  to  obtain  eligibility  for  membership 
therein  by  means  of  transfer  it  would  be  necessary  for  him  to  re- 
enlist  in  the  naval  service  and  serve  to  the  expiration  of  that  enlist- 
ment. His  present  eli^bility  for  membership  in  the  Fleet  Naval 
Reserve  is  limited  to  eligibility  for  said  membership  by  means  of 
enrollment.  His  transfer  thereto  in  his  present  status  being  unau- 
thorized he  could  not  by  means  of  transfer  become  entitled  to  be 
paid  as  a  member  of  the  Fleet  Naval  Reserve  from  any  date.  The 
former  Naval  Reserve  having  been  superseded  on  August  29,  1916, 
by  the  Naval  Reserve  Force,  his  right  to  pa;  as  a  member  of  the 
former  Naval  Reserve  terminated  August  28,  1916. 


LEATES  OF  ABSBVCB,  H1.VT  TABOS,  BTC. 

The  leaves  of  Bbseoce  authorized  In  the  act  of  August  28,  1916,  for  employees 
at  navy  yards,  gua  factories,  etc.,  are  to  be  computed  on  tbe  bssls  of  the 
service,  not  the  calendar,  year. 

Under  the  act  of  August  29,  1916,  employees  of  navy  yards,  etc.,  who  had  not 
completed  12  months  of  service  at  the  date  of  passage  of  that  act,  are 
entitled  to  leaves  of  absence  for  the  portion  of  such  12  months'  service 
rendered  prior  to  tbat  date  on  the  basis  of  16  days  leave  per  aervlce  year, 
and  for  that  portion  thereof  rendered  after  that  date  on  the  basis  ot  30 
days  per  service  year,  the  leave  to  be  granted  during  the  second  service 
year ;  and  In  addition  to  the  foregoing  said  employees  are  entitled  to  credit 
In  the  second  service  year  with  pro  rata  leave  at  the  rate  of  2)  dors 
pw  month,  to  he  granted  during  tbe  said  second  service  year. 

The  act  of  August  29,  1916,  granting  leaves  of  absence  to  employees  of  navy 
yards,  etc.,  does  not  affect  la  any  way  tbe  operation  of  prior  legislatloo 
srantlog  sick  leave  to  such  employees. 
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todays  oenirrlng  witbin  periods  of  leave  granted  to  employees  of  nav; 
yards,  etc.,  under  the  act  of  August  29,  1016,  sbould.  In  the  caae  of  a  per 
annum  eniplojee.  be  charged  against  such  leave,  but  In  the  case  of  a  per 
diem  employee,  should  not  be  so  charged,  unless  said  per  diem  eraployec 
1b  required  to  work  on  Sundays ;  and  Sundays  occurring  at  the  beginning 
or  ending  of  a  leave  period  should  not  be  so  charged  In  the  case  of  any 
employee,  unless  applied  for  and  granted  as  days  of  leave. 

The  so-called  Saturday  "half  holidays"  occurring  in  the  summer  season  In  a 
period  of  leave  granted  to  an  employee  of  □  navy  yard,  etc.,  under  the  act 
of  August  29,  1916,  should  be  charged  as  full  days  of  leave,  since  they  are, 
as  a  matter  of  fact,  not  "half  holidays,"  hut  are  constituted  by  executive 
OT^Iers  as  fall  days  of  work,  although  being  only  four  hours  In  length. 

The  leare  of  absence  with  pay  provided  In  the  act  of  August  29,  1916,  for 
empK^ees  of  navy  yards,  etc.  Is  an  absolute  grant  to  the  extent  that  It  Is 
an  executive  duty  to  allow  the  leave,  the  only  matter  with  respect  to  the 
leave  which  la  left  to  administrative  discretion  being  Che  fixing  of  the  time 
at  wblcb  such  leave  shall  be  granted. 

Oonptroller  Warwiek  to  tbe  Seeretory  of  the  Vavr,  lepteaiter  88,  1816: 
I  have  your  letter  of  the  7tb  instRnt  relative  to  the  effect  of  tbe  new 

legislation  in  the  naval  act  of  August  29,  ldl6  (Public,  No.  211,  p. 

70),  as  to  leaves  of  absence  to  employees  of  navy  yards,  gun  factories, 

naval  stations,  and  arsenals. 
The  legislation  is  as  follows : 

"  That  each  and  every  employee  of  the  navy  yards,  gun  f actori^ 
naval  stations,  and  arsenals  of  the  United  States  Government  is 
hereby  granted  thirty  days'  leave  of  absence  each  year,  without  for- 
feiture of  pay  during  such  leave :  Provided  further,  That  it  shall  be 
lawful  to  allow  pro  rata  leave  onlv  to  those  serving  twelve  consecu- 
tive months  or  more:  And  provided  further.  That  in  all  cases  the 
heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed:  And  provided  further.  That  not  more  than 
thirty  days'  leave  with  pay  shall  be  allowed  any  such  employee  in 
one  year:  Provided  further.  That  this  provision  shall  not  be  con- 
strued to  deprive  employees  of  any  sick  leave  or  legal  holidays  to 
which  they  may  now  be  entitled  under  existing  law." 

You  state  that  it  appears  to  he  a  substitute  for  tbe  acts  of  February 
1, 1801  (31  Stat.,  746),  and  March  3, 1909  (35  Stat,  751),  and  submit 
for  decision  the  following  questions; 

1.  Should  the  leave  of  employees  at  navy  yards  be  computed  on  the 
calendar  year  or  the  service  year? 

2,  If  computed  on  the  service  year,  do  employees  who  have  not  yet 
completed  twelve  consecutive  months'  service,  and  employees  who 
have  completed  twelve  consecutive  months'  service  since  the  approval 
of  the  act,  earn  leave  during  the  first  year  of  service,  to  be  granted 
during  the  second  year  of  service,  as  under  the  act  of  February  1, 
1901,  and,  in  addition  thereto,  pro  rata  leave  at  tbe  rate  of  two  and 
one-half  days  per  month  during  the  second  service  vear,  or  shall  such 
employees  be  restricted  to  thirty  days'  leave  witn  pay  during  the 
second  service  yeart 
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3.  In  view  of  the  last  proviso  contained  in  the  new  legislation,  are 
per  diem  employees  of  the  clerical,  drafting,  inspection,  and  mes- 
senger force  entitled  to  fifteen  days'  leave  on  account  of  illness  in 
any  one  year,  as  now  provided  for  in  the  act  of  March  3,  1909,  in 
addition  to  thirty  days^  leave  with  payf 

4.  Should  per  annum  employees  of  the  clerical,  drafting,  inspec- 
tion, and  messenger  force  at  navy  yards  and  naval  stations,  who  are 
now  granted  leave  with  pay  under  the  same  conditions  as  employees 
in  the  Navy  Department  proper  at  Washington,  viz,  thirty  days' 
annual  leave  with  pay  in  a  calendar  year,  which,  in  special  and 
meritorious  cases  may  be  extended  on  account  of  sickness  not  to  ex- 
ceed thirty  days  in  a  calendar  year,  as  provided  in  section  7  of  the 
act  of  March  15,  1898  (30  Stat.,  316),  and  section  4  of  the  act  of 
February  24,  1899  (30  Stat.,  890)  .continue  to  be  granted  thirty  days' 
sick  leave  in  any  one  year,  in  addition  to  the  thirty  days'  leave  pro- 
vided for  in  the  new  legislation  t 

6.  Shall  Sundays  occurring  within  or  at  the  beginning  or  ending 
of  a  period  of  absence  on  annual  leave  be  charged  against  said  leave 
in  the  cases  of  per  annum  and  per  diem  employees! 

G.  Shall  Saturday  half  holidays  (June,  July,  August,  and  Sep- 
tember) which  occur  within  or  at  the  beginning  or  ending  of  a 
period  of  absence  on  annual  leave  be  charged  against  said  annual 
leave  in  the  cases  of  per  annum  and  per  diem  employees^ 

7.  Is  leave  with  pay  under  the  new  legislation  an  absolute  grant, 
and  must  employees  he  allowed  the  pro  rata  leave  with  pay  due  tfaem 
at  the  time  of  separation  fron.  the  serviced 

There  are  at  navy  yards  and  stations  two  distinct  and  separate 
forces  of  employees — the  force  of  laborers  and  mechanics,  which  is  a 
per  diem  force,  and  the  clerical,  drafting,  inspection,  and  messenger 
force,  which,  for  the  purposes  of  pay  and  leave,  have  been  subdivided 
into  the  per  diem  clerical,  drafting,  inspection,  and  messenger  force, 
and  the  per  annum  clerical,  drafting,  inspection,  and  messenger  force. 

All  of  these  employees  are  paid  from  lump  sum  appropriations, 
and  at  the  time  of  the  enactment  of  the  legislatioii  of  August  29, 
1916,  leave  was  separately  provided  for  the  force  of  per  diem  labor- 
ers and  mechanics,  for  the  per  diem  clerical,  drafting,  inspection,  and 
messenger  force,  and  for  the  per  annum  clerical,  drafting,  inspection, 
and  messenger  force,  as  follcMvs: 

The  leave  of  the  force  of  per  diem  laborers  and  mechanics  was  gov- 
erned by  the  provisions  of  the  act  of  February  1, 1901  (31  Stat.,  746). 
(16  Comp.  Dec,  143;  Navy  Kegulations,  1913,  C.  N.  1.  6.,  par.  401.) 

The  leave  of  the  per  diem  clerical,  drafting,  inspection,  and  mes- 
senger force  was  governed  by  the  provisions  of  the  act  of  March  S, 
1909  (35  Stat,  754).  {18  Comp.  Dec.,  143;  19  id.,  318;  Navy  Reg- 
ulations, 1913,  C.  N.  1.  6.,  par.  402.) 

The  leave  of  the  per  annum  clerical,  drafting,  inspecti<»i,  and  mes- 
senger force  had  been  held  to  be  governed  by  naval  instructions  grant- 
ing leave  to  them  corresponding  to  that  granted  by  statute  to  em- 
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ployees  IB  the  Navy  Department  at  Washington.     (16  Comp.  Dec, 
285, 286 ;  id.,  401 ;  C.  N.  1.  6.,  403.) 

The  act  of  February  1,  1901  (31  Stat.,  746) ,  which  on  August  29, 
1016,  was  applied  only  to  the  force  of  per  diem  laborers  and  me- 
chanics, provided :  ■ 

"That  each  and  every  employee  of  the  navy  yards,  gun  factories, 
naval  stations,  and  arsenals  of  the  United  States  Government  be,  and 
IS  hereby,  granted  fifteen  working  days'  leave  of  absence  each  year 
without  forfeiture  of  pay  during  such  leave;  Provided,  That  it  ^all 
be  lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve  consec- 
utive months  or  more;  Arid  provided  further,  That  in  all  cases  the 
heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed  without  detriment  to  the  service,  and  that  absence 
on  account  of  sickness  shall  be  deducted  from  the  leave  hereby 
granted." 

The  act  of  March  3,  1909  (35  Stat.,  754),  which  applied  to  the 
leave  of  the  per  diem  portion  only  of  the  clerical,  drafting,  inspection, 
and  messenger  force,  provided : 

"That  hereafter  the  rates  of  pay  of  the  clerical,  drafting,  inspection, 
and  messenger  force  at  navy  yards  and  naval  stations  and  otner  sta- 
tions and  offices  under  the  Navy  Department  shall  be  paid  from  lump 
appropriations  and  shall  be  fixed  by  the  Secretary  of  the  Navy  on  a 
per  annum  or  per  diem  basis,  as  he  may  elect ;  that  the  number  may  be 
increased  or  decreased  at  his  option  and  shall  be  distributed  at  the 
various  navy  yards  and  naval  stations  by  the  Secretary  of  the  Navy 
to  meet  the  needs  of  the  naval  service,  and  that  such  per  diem  em- 
ployees may  hereafter,  in  the  discretion  of  the  Secretary  of  the  Navy, 
be  granted  leave  of  absence  not  to  exceed  fifteen  days  in  any  one  year, 
which  leave  may,  in  exceptional  and  meritorious  cases,  where  such  an 
employee  is  ill,  be  extended,  in  the  discretion  of  the  Secretary  of  the 
Navy,  not  to  exceed  fifteen  days  additional  in  any  one  year  *  *  *." 

The  language,  "each  and  every  employee,^^  as  used  in  the  legis- 
lation of  August  29,  1916,  is  broad,  and  were  that  legislation  the 
original  and  only  legislation  on  the  subject  of  leave  of  employees 
of  navy  yards,  gim  factories,  and  naval  stations,  might  readily  be 
construed  to  include  both  sections  of  the  clerical,  drafting,  inspection, 
and  messenger  force,  in  addition  to  the  laborer  and  mechanic  force. 

It  is  not  the  original  and  sole  legislation  on  the  subject,  and  it 
must  be  construed  in  the  light  of  and  in  connection  with  the  pre- 
ceding legislation  of  February  1,  1901,  and  March  3,  1909,  in  effect 
at  the  time  of  its  enactment,  and  with  the  existing  leave  conditions 
as  to  the  per  annum  men. 

The  act  of  February  1, 1901,  then  contained  the  identical  language 
which  the  act  of  August  29,  1916,  now  contains  as  to  the  employees 
covered  by  it,  "each  and  every  employee,"  and  the  force  to  which 
it  applied  was  the  laborer  and  mechanic  force  only;  the  act  of  March 
ft,  1909,  dien  made  separate  provision  for  leace  for  the  per  diem 
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section  of  the  clerical,  drafting,  inspection,  and  messenger  foroe; 
and  the  remainder  of  the  latter  force — the  per  annum  foroe — was 
already  in  the  enjoyment  of  30  days'  annual  leave,  with  sick  leave 
extension,  under  the  provisions  of  naval  instructions. 

After  a  careful  consideration  of  the  various  phases  of  the  legisla- 
tion of  August  29, 1916,  in  its  application  to  existing  leave  provisions, 
it  is  concluded  that  its  effect  was  to  replace  the  respective  leave  pro- 
visions for  each  of  the  three  sections  of  employees — (1)  the  laboi'er 
and  meclianic  section,  (2)  the  per  diem  clerical,  drafting,  inspection, 
and  messenger  force,  and  (3)  the  per  annum  clerical,  drafting,  in- 
spection, and  messenger  force — with  a  uniform  annual  leave  law, 
applicable  alike  to  the  combined  employees  of  the  three  sections,  with 
the  exception  of  sick  leave,  as  to  which  it,  by  the  last  proviso,  re- 
serves and  continues  operative  separately  to  each  of  the  sections  the 
diverse  provisions  as  to  sick  leave  as  they  existed  prior  to  August 
29, 1916. 

While  the  last  proviso  similarly  reserve  to  the  employees  of  each 
of  the  three  sections  their  former  right  as  to  the  omiss'ion  of  all  legal 
holidays  in  the  computation  of  their  annual  leave,  its  effect  is  to 
operate  with  uniformity  in  this  respect  as  to  all  of  the  three  aections, 
each  of  the  three  separate  leave  provisions  in  effect  prior  to  August 
29, 1916,  having  in  effect  thus  omitted  legal  holidays  in  the  computa- 
tion of  the  annual  leave  they  provided  for. 

Tour  questions  are  answered  accordingly. 

1.  Service  year,  the  same  as  under  the  act  of  February  1,  1901. 
(See  16  Comp.  Dec.,  788,  370;  20  id.,  274;  72  MS.  Comp.  Dec,  937, 
February  20,  1915.) 

2.  The  legislation  became  effective  from  its  date.  Employees  who 
entered  the  service  prior  to  August  29,  1916,  and  who  have  not  yet 
completed  twelve  consecutive  months  of  service,  or  who  have  com- 
pleted such  service  since  August  29,  1916,  should  be  credited  for 
that  portion  of  such  service  occurring  prior  to  August  29,  1916,  at 
the  rate  of  15  days'  leave  to  the  service  year,  or  1^  days'  leave  to  the 
service  month,  and  for  that  portion  of  the  year  of  service  occurring 
from  and  after  August  29,  1916,  at  the  rate  of  30  days'  leave  to  the 
service  year,  or  2J  days'  leave  to  the  service  month,  and  the  total 
of  the  leave  for  the  two  portions  of  the  service  year  thus  credited 
should  he  granted  during  the  second  service  year  as  under  the  act 
of  February  1,  1901. 

In  addition  thereto,  said  employees  should  be  credited  during  the 
second  service  year  with  pro  rata  leave  at  the  rate  of  2J  days  per 
service  month,  said  leave  to  be  granted  during  such  second  service 
year  as  under  the  act  of  February  1,  1901. 

It  is  concluded  that  it  was  not  the  intent  by  the  insertion  of  the 

Eroviso  in  the  act  of  August  29, 1916 — "  that  not  more  than  80  days' 
lave  with  pay  shall  be  allowed  any  such  employee  in  one  year" — to 
Eredude  the  granting  in  the  second  service  year  of  the  30  days' 
lave  earned  in  the  first  service  year,  in  addition  to  the  grantiiig 
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in  the  second  eervice  year  of  the  pro  rata  leave  earned  in  that  year, 
thus  depriving  employees  of  any  leave  for  the  first  service  year,  but 
rather  to  limit  the  leave  granted  for  any  service  year  to  30  days. 

3.  Yes;  discretionary  with  the  Secretary  of  the  Navy. 

4.  Yea;  discretionary  with  the  Secretary  of  the  Navy. 

5.  As  to  per  annum  employees,  Sundays  occurring  wi^in  a  period 
of  absence  on  leave  should  be  charged  against  said  leave;  those 
occurring  at  the  beginning  or  ending  thereof  should  not,  unless 
applied  for  and  granted  as  days  of  leave. 

As  to  per  diem  employees— assuming  that  they  are  not  required 
to  work  on  Sundays  and  do  not  receive  pay  therefor — Sundays 
should  not  be  counted,  whether  occurring  witiiiu  or  at  the  beginning 
or  ending  of  absence  on  anmial  leave. 

6.  While  popularly  termed  "  half  holidays  "  they  are  not  legal  half 
holidays  or  legal  holidays"  within  the  meaning  of  the  last  proviso 
in  the  legislation  of  August  29, 1916.  The  constituting  by  Executive 
order  of  four  hours  exclusive  of  time  for  luncheon  "  a  day's  work  " 
OD  such  Saturdays  in  lieu  of  the  eight  hours  required  for  a  day's 
work  on  other  days  was  merely  a  shortening  of  the  hours  to  be  re- 
quired for  a  days  work  on  those  particular  days.  (See  United 
States  V.  Martin,  94  U.  S.,  400;  13  Comp.  Dec,  128.)  The  four 
hours  of  service  required  on  Saturdays  .are  not  half  days  of  service 
but  fvU  days  of  service  and  the  pay  received  therefor  is  the  pay  of  a 
full  service  day.  TheBe  Saturdays  are  equally  as  much  full  days  of 
service  in  so  far  as  the  effect  of  Executive  orders  is  concerned  as  any 
other  days  of  service,  and  aa  such  tliey  should  be  charged  in  the 
computation  of  the  annual  leave  of  employees  so  serving,  whether 
they  occur  at  the  beginning,  ending,  or  within  the  p^iod  of  annual 
leave. 

The  question  of  whether  legal  Saturday  half  holidays  should  un- 
dn-  the  new  legislation  be  charged  to  the  leave  of  the  employees  at 
the  naval  station  in  the  District  of  Columbia  appears  not  to  have 
been  presented  and  is  not  decided. 

7.  The  leave  with  pay  provided  for  by  the  legislation  of  August 
29,  1916,  is  an  absolute  grant  to  the  extent  that  it  is  made  an  execu- 
tive duty  to  grant  it,  the  only  discretion  being  as  to  he  time  when  it 
can  best  be  allowed.  Employees  should  be  granted  the  prorata  leave 
da«  to  them  prior  to  separation  from  the  service.  (See  9  Comp. 
Dec,  609;  10  id.,  15;  20  id.,  358;  75  MS.  Comp.  Dec.,  996,  December 
14,  1915;  55  id.,  377,  October  25,  1910;  54  id.,  514,  August  3,  1910; 
43  id.,  520,  November  6,  1907.) 

The  question  of  the  granting  of  cumulative  leave  to  certain  em- 
ployees under  the  act  of  August  29,  1916,  page  2,  is  a  separate  ona 
from  those  now  decided. 

HKAXnrOB  BB70EE  T75IIEI)  STATES  COKXISBIOFBES. 

TtKn  boa  lieen  no  bearing  before  a  United  Statcfi  oommlsaloDer  wlttiln  the 
nwanlug  of  tbe  statutes  allowing  such  commlssioDer  a  fee  tberefor,  where 
neltber  tbe  defeodaot  nor  any  witness  Is  beard  or  examined,  and  tbe  alleged 
bearing  consists  only  of  a  telephonic  conversation  between  a  deputy  United 
States  marsbal  and  a  cummisii  loner  to  tbe  effect  tbat  the  prisoner  was  will- 
agio  oonfeas  his  guilt  -       \  ilt> 
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D«o]tloii  t>T  OoBptTttUer  Warwick,  8ept«Bli«r  28,  191<: 

The  Attorney  General  applied  September  1,  1916,  for  revision  of 
the  accounts  of  C.  L.  Norman,  United  States  commissioner  for  the 
Middle  District  of  Tennessee,  settled  by  the  Auditor  for  the  State 
and  Other  Departments  per  certificate  No.  28588,  dated  April 
29,  1916. 

The  question  involved  is  whether  or  not  the  commissioner  is  en- 
titled to  his  per  diem  fee  of  $5  for  hearing  and  deciding  on  criminal 
charges  on  March  25,  1916,  in  the  case  of  the  United  States  v,  Henry 
(alias  Sampson)  Barbee^  as  indicated  on  page  9  of  the  account. 

It  appears  from  the  Attorney  General's  letter  that  on  page  84  of 
the  voucher  in  the  accounts  of  deputy  marshal  Davidson  for  the 
March  quarter,  1916,  that : 

"T)efendant  was  barely  able  to  be  ont  of  bed  when  arrested.  Upon 
reaching  Aliens  Creek  with  defendant,  on  account  of  his  bad  con- 
dition and  the  further  fact  that  the  trip  from  there  to  Wavnesboro 
had  to  be  made  in  an  open-top  hack,  and  it  was  cold  and  drizzling 
rain,  and  defendant  being  nbout  80  years  old  and  scarcely  clad, 
deputy  telephoned  the  United  States  attorney  at  Nashville  as  to  what 
he  should  do  with  defendant,  and  he  was  advised  to  call  Commis- 
sioner Norman  at  Waynesboro  and  get  a  mittimus  as  defendant  was 
willing  to  sign  a  written  submission  of  his  guilt.  Deputy  did  so  and 
Commissioner  Norman  ordered  him  to  take  defendant  ^ia  train  back 
to  Hohenwald  and  commit  him  to  jail  and  he,  Norman,  would  issue 
a  mittimus  immediately  and  forward  same  to  him,  which  he  did." 

The  commissioner  is  entitled.to  a  fee  of  $5  per  diem  "  for  hearing 
and  deciding  on  criminal  charges."  (Sec.  21,  act  of  May  28,  1896,  IS 
Stat.,  184,  185.)  It  is  unnecessary  for  the  purposes  of  this  decision 
to  consider  the  legal  effect  of  the  commissioner's  action  in  this  case. 
The  sole  question  for  determination  is  whether  or  not  the  proceed- 
ings set  forth  constitute  a  "  hearing  and  deciding  "  within  the  mean- 
ing of  the  fee  bill. 

Hearings  before  United  States  commissioners  are  held  merely  for 
the  purpose  of  establishing  the  probable  guilt  of  a  person  charged 
with  crime  and  not  for  the  final  trial  or  adjudication  of  the  charge. 
Accordingly,  it  has  been  held  that  the  person  charged  may  waive 
examination,  and  in  such  cases  the  commissioner  is  entitled  to  the 
statutory  per  diem  fee  for  hearing  and  deciding  the  case  although 
no  witnesses  were  examined.    (7  Comp.  Dec.,  578.) 

But  the  fee  is  for  "  hearing  and  deciding  "  the  case,  and  a  hearing 
is  therefore  indispensable,  and  there  can  be  no  hearing  where  neither 
the  defendant  nor  any  witness  is  beard  or  examined, 

A  statement  over  the  telephone  by  the  deputy  marshal  that  his 
prisoner  was  willing  to  sign  a  written  submission  of  his  guilt,  while 
it  may  have  fully  justified  the  commissioner  in  the  action  which  he 
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took,  certainly  does  not  constitute  a  hearing  of  the  charge  against 
the  prisoDer. 

The  per  diem  fee  allowed  by  the  auditor  in  this  case  is  therefore 
disallowed. 


FAT  OF  PACE1U8TBE  AHD  CA&QADOK,  FIELD  ARTILLBKT. 

Where  no  enlisted  men  of  the  Quartermaster  Corps  are  attached  to  a  gun  or 
howitzer  battery  as  packmaster,  assistant  packmaster,  and  cargador,  and 
enlisted  men  of  other  orgHolzatlous  are  assigned  thereto  for  such  duty,  audi 
enlisted  men  are  entitled  to  pay  at  the  same  rate  provided  for  enlisted  men 
of  the  Qaartermaster  Corps  when  so  serving. 

SedilOB  by  CemptroUer  Wsrwlek,  September  XS,  1B18: 

The  Auditor  for  the  War  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision,  dated  'the  20th  instant, 
making  an  original  construction  of  a  statute,  as  follows: 

"  •  •  •  Section  19  of  the  national  defense  act  of  June  3,  1916, 
Public,  No-  85,  in  that  part  relative  to  the  organization  of  a  gun  or 
howitzer  battery  of  Field  Artillery,  contains  the  provision:  '  iVhen 
no  enlisted  men  of  the  Quartermaster  Corps  are  attached  for  such 
positions  there  shall  be  added  to  each  battery  of  mountain  artillery 
one  packmaster  (sergeant,  first  class),  one  assistant  packmaster  (ser- 
geant), and  ore  cargador  (corporal). 

"The  Judge  Advocate  General,  in  a  decision  dated  July  8,  1916, 
printed  on  pages  9  and  10,  Bulletin  28,  W.  D.,  Aug.  18,  1916  {copy 
herewith),  decided  that  the  rates  should  be  the  rates  provided  for 
the  grades  of  sergeant,  first  class,  sergeant,  and  corporal  of  the 
Quartermaster  Corps. 

"  The  statutes  do  not  provide  for  the  grade  of  sergeant,  first  class, 
in  the  Field  Artillery,  but  such  grade  is  provided  for  in  other  arms 
of  the  service  with  a  uniform  rate  of  pay  of  $45,  excepting  the  Medi- 
cal Department,  where  the  rate  is  $50.  The  grades  of  sergeant  and 
torporal  of  Field  Artillery  are  provided,  the  rates  of  pay  being  $30 
and  ^1,  respectively.  The  added  grades  of  pack  master,  assistant 
pack  master,  and  cargador  are  to  be  added  only  in  exceptional  cases: 
the  soldiers  occupying  the  positions  are  to  be  a  part  of  the  Field 
Artillery  and  not  a  part  of  the  Quartermaster  Corps,  It  appears 
that  it  was  the  intention  of  Congress  that  the  new  grades  should 
correspond  to  the  grades  indicated  in  brackets  as  provided  for  the 
Field  Artillery  and  not  of  the  Quartermaster  Corps.  Therefore  I 
am  of  opinion  and  so  decide  that  the  pay  of  pack  master  (sergeant, 
first  class)  is  $45,  assistant  pack  master  (sergeant)  $30,  and  cargador 
(corporal)  $21." 

The  decision  of  the  auditor  is  disapproved.  The  law  contemplates 
that  the  duty  of  pack  master,  assistant  pack  master,  and  cargador 
shall  be  performed  by  enlisted  men  of  the  Quartermaster  Corps  of 
the  Army,  and  provides  that  when  no  enlisted  men  of  said  corps  are 
attached  to  a  battery  of  mountain  artillery  for  such  positions  there 
shall  be  added  other  enlisted  men  for  same.  If  enlisted  men  of  the 
Quartermaster  Corps  are  attached  for  such  portions  and  perform  ^> 
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the  duties,  they  are  entitled  to  be  paid  at  the  rates  of  $45,  $86,  and 
$24  per  month,  respectively,  being  the  rates  of  pay  provided  by  law 
for  sergeant,  first  class,  sergeant,  and  corporal,  respectively,  in  the 
Quartermaster  Corps.  I  agree  with  the  opinion  of  the  Judge  Advo- 
cate General  of  the  Army  that  it  was  the  intent  of  the  law  that  said 
rates  in  the  Qiiai'termnster  Corps  should  apply  to  any  enlisted  men 
occupying  said  positions. 


LXATZS  07  ABBESCE,  WASRAHT  0V7ICEE8,  VATT. 

A  warrant  officer  of  tbe  Navy  granted  leave  of  absence  under  tbe  act  of  August 
20,  1916,  from  duty  at  sea,  la  entitled  while  on  leave  so  granted  to  full  pay 

at  the  rate  received  by  him  while  on  sea  duty. 

Comptroller  Warwick  to  the  Secretary  of  the  Hary,  September  SS,  1816: 

By  your  indorsement  of  September  13,  1916,  I  have  a  letter  of 
Paymaster  Henry  de  F.  Mel,  United  States  Navy,  requesting  my  de- 
cision as  to  the  rate  of  pay  to  be  credited  Gunner  E.  C.  Webster, 
United  States  Navy,  while  on  10  days'  leave  from  August  26,  1916, 
while  serving  on  board  the  TJ.  S.  S.  North  Dakota. 
The  act  of  August  29, 1916  (Public,  No.  241,  p.  25),  provides: 

"Warrant  officers  shall  be  allowed  such  leave  of  absence,  with  full 

Say,  as  is  now  or  may  hereafter  be  allowed  other  officers  of  the  U.  S. 
avy." 

Prior  to  this  act  warrant  officers  when  on  leave  were  only  entitled 
to  leave  pay  provided  for  by  section  1556,  Revised  Statutes.  "  Other 
officers  of  the  U.  S.  Navy,"  as  used  in  the  above  act,  relates  to  the 
commissioned  officers  of  the  Navy.  Commissioned  officers  in  the  Navy 
are  now  entitled  to  30  days'  leave  in  each  year,  which  leave  is  cumu- 
lative for  four  years.  (Section  1S65,  Rev.  Stats.,  and  act  of  July  29, 
1876;  19  Stat.,  102.) 

The  pay  of  warrant  officers  is  that  provided  by  section  1556,  Ke- 
vised  Statutes,  as  follows : 

"  Boatswains,  gunners,  carpenters,  and  sailmakers,  during  the  first 
three  years  after  date  of  appointment,  when  at  sea,  one  thousand  two 
hundred  dollars;  on  shore  duty,  nine  hundred  dollars;  on  leave,  or 
waiting  orders,  seven  hundred  dollars ;  during  the  second  three  years 
after  such  date,  when  at  sea,  one  thousand  three  hundred  dollars; 
on  shore  duty,  one  thousand  dollars;  on  leave,  or  waiting  orders, 
eiffht  hundred  dollars;  during  the  third  three  years  after  such  date, 
when  at  sea,  one  thousand  four  hundred  dollars;  on  shore  duty,  (Hie 
thousand  three  hundred  dollars;  on  leave,  or  waiting  orders,  nine 
hundred  dollars;  during  the  fourth  three  years  after  such  date,  when 
at  sea,  one  thousand  six  nundred  dollars;  on  shore  duty,  one  thousand 
three  hundred  dollars;  on  leave,  or  waiting  orders,  one  tbuusund 
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doUtrs;  after  twelve  years  from  such  date,  when  at  sea,  one  thousand 
eight  hundred  dollars;  on  shore  duty,  one  thousand  six  hundred 
dollars;  on  leave,  or  waiting  orders,  one  thousand  two  hundred 
dollars." 

These  rates  of  pay  were  increased  25  per  cent  by  the  act  of  May 
13, 1908  (35  Stat.,  128).  The  pa^  of  warrant  officers  while  on  leave, 
as  provided  in  above  law,  has  been  modified  by  the  act  of  August  29, 
1916,  in  that  they  are  now  entitled  to  leave  for  30  days  in  each  year 
^v>ith  full  pay,"  which  leave  is  cumulative  for  four  years.  The 
pay  of  Gunner  E.  C.  Worster,  under  these  laws,  is  $2,250  per  annum 
when  at  sea,  $2,000  when  on  shore  duty,  and  $1,500  when  on  leave  or 
waiting  orders. 

The  question  to  be  decided  is  what  pay  a  warrant  officer  is  entitled 
to  receive  when  granted  leave  while  on  sea  duty. 

The  pay  of  commissioned  officers  of  the  Navy  is  a  fixed  amount 
increased  by  longevity  and  with  an  additional  10  per  cent  when  on 
sea  duty.  {Act  of  May  13,  1908;  85  Stat.,  128.)  It  has  been  held 
that  a  commissioned  officer  granted  leave  while  on  sea  duty  is  not 
entitled  to  the  10  per  cent  additional  pay,  as  this  additional  pay  is 
only  autiiorized  "while  so  serving"  on  sea  duty  (18  Comp.  Dec., 
340).  This  ruling  does  not  apply  to  warrant  officers,  as  their  pay 
is  fixed  for  the  duty  they  are  performing  and  their  various  rates  of 
pay  is  the  pay  of  their  grade  (14  Comp.  Dec.,  931) . 

The  act  of  August  29,  1916,  modifies  the  pay  warrant  officers  shall 
receive  while  on  leave  of  not  exceeding  30  days  per  annum  by  allow- 
ing them  "  full  pay  "  during  such  leave.  The  rate  of  pay  for  war- 
rant officers  while  at  sea  is  not  an  additional  pay  such  as  provided 
for  commissioned  officers  when  on  sea  duty,  but  is  the  regular  pay 
of  their  grade  for  such  duty.  The  words  "  full  pay  "  as  used  in  the 
act  of  August  29,  supra,  undoubtedly  mean  that  warrant  officers  are 
to  be  granted  leave  without  any  reduction  in  the  pay  they  are  re- 
ceiving at  the  time  leave  is  granted. 

You  are  accordingly  advised  that  Gunner  Worster  is  entitled  to 
pay  at  the  rate  of  $2,250  per  annum  for  the  period  he  was  on  leave 
on  and  after  August  29, 1916. 

For  the  period  from  August  26  to  28  he  is  entitled  to  pay  at  the 
rate  of  $1,500  per  annum. 


TEAVSSOKIATIOir,  LAHS-SKAVT  DBDTTCTIOV. 

J  virtue  of  a  epedflc  provIsloD  of  the  Army  approprlatioD  act  of  Angust  29, 
1916,  railroad  companies  may  lawfully  be  paid  at  the  full  commercial  rate, 
wltLont  land-grant  dedactlon,  for  transports tloD  of  the  authorised  allow- 
ance of  personal  effects  of  Army  officers  changing  station. 
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Oomftnllar  Varwlok  to  tta«  koretarr  of  War,  SeptemliBr  M,  1*18: 

I  have  received,  per  your  indorsement  of  September  20,  1916,  your 
request  for  decision  as  set  forth  in  letter  of  the  Quartermaster  Gen- 
eral of  September  7,  1916,  and  indorsement  thereon  of  the  Judge 
Advocate  General  of  September  16, 1916. 
The  letter  of  the  Quartermaster  General  referred  to  is  as  follows: 

"  1.  Attention  is  invited  to  enclosed  copy  of  deci^on  of  the  Comp- 
troller of  the  Treasury,  dated  June  30,  1915,  the  original  of  which 
was  transmitted  to  the  Judge  Advocate  General,  through  your  office, 
on  July  2,  1915  (A.  G.  O.  2302685).  It  will  be  noted  from  this  de- 
cision that  the  Court  of  Claims  held  in  the  case  of  the  Chicago,  MU- 
toavkee  ch  St,  Paul  Railway  Company  v.  United  States  (Ct  of  Cls. 
329T5)  that  the  claimant  was  entitled  to  judgment  in  the  amount 
that  had  been  deducted  on  account  of  land  grant  in  transportation 
of  household  goods  of  officers  changing  station.  It  will  also  l>e  noted 
from  the  decision  that  the  Department  of  Justice  indicated  its  belief 
in  the  correctness  of  the  decision  of  the  Court  of  Claims,  and  declined 
to  take  further  action  thereon  by  appeal  or  otherwise,  but  that  the 
Comptroller  stated  that,  in  view  of  the  provisions  of  the  Army  ap- 
propriation bill  prohibiting  payment  of  more  than  fifty  (50%)  per 
cent  of  amount  of  service  over  land -grant  lines,  the  accounting  officers 
could  not  exceed  the  amount  authorized  to  be  paid  by  and  from 
such  act. 

'*2.  Since  the  decision  of  the  Comptroller,  referred  to  herein, 
settlement  has  been  made  with  the  carriers  on  shipments  of  household 
goods  of  officers  and  others  shipped  at  public  expense  on  the  basis  of 
the  tariff  rat«  less  land-grant  deductions.  The  carriers  have  accepted 
this  settlement  as  in  part  only  and  are  filing  claims  with  the  Court 
of  Claims  for  the  amounts  deducted  on  account  of  land  grant.  This 
necessitates  a  great  deal  of  unnecessary  labor,  requiring  the  disburs- 
ing officers  to  check  for  the  second  time  all  of  these  accounts  and 
furnish  certified  copies  of  the  vouchers  on  which  payments  are  made, 
the  court  in  every  instance,  so  far  as  known  to  this  office,  finally 
allowing  the  amounts  deducted,  thereby  giving  the  carriers  the 
amounts  which  they  originally  claimed,  on^  after  a  great  deal  of 
trouble  and  annoyance  both  to  them  and  the  disbursing  officers  of 
the  Government. 

"  3.  To  meet  this  condition,  a  proviso  has  been  inserted  in  the  act 
making  appropriations  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  30,  1917,  immediately  following  the  land-grant 
provisos,  which  reads : 

"  ^And  provided  further,  That  nothing  in  the  preceding  provisos 
shall  be  construed  to  prevent  the  accounting  officers  of  the  Govern- 
ment from  making  full  payment  to  land-grant  railroads  for  trans- 
portation of  property  or  persons  where  the  courts  of  the  United 
States  have  held  that  such  property  or  persons  do  not  come  within 
the  scope  of  the  deductions  provided  for  in  the  land-grant  acts.' 
(See  p.  17,  Public,  242,  64th  Cong.) 

"4.  In  view  of  all  the  facts  in  the  case  a  reference  of  this  letter 
to  the  Comptroller  of  the  Treasury  by  the  Secretary  of  War  is 
recommended  for  a  decision  as  to  whether,  in  view  of  the  proviso 
referred  to  above,  settleitients  for  transportation  for  the  household 
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goods  of  ofEcers  and  others  shipped  at  public  expense  shall  not  be 
made  at  regular  tariff  rates  without  any  deductions  on  account  of  the 
land-grant  act." 

The  Judge  Advocate  C^eral  by  aforesaid  indorsement,  aft«r 
referring  to  the  letter  of  the  Quartermaster  Greneral,  said : 

"2.  There  vrould  seem  to  be  no  doubt  but  that  the  proviso  here 
quoted  removed  the  obstacle  referred  to  in  the  Comptroller's  decision 
against  the  allowances  by  the  accounting  officers  of  the  full  freight 
rate.  I  suggest,  however,  that  the  question  of  whether  the  disbursing 
officers  may  now  pay  the  full  freight  rate  on  such  shipments  be 
referred  to  the  Comptroller  for  his  decision  in  accordance  with  the 
Acting  Quartermaster  General's  request." 

My  predecessor,  in  the  decision  of  June  30,  1916,  referred  to  (21 
Comp.  Dec,  889),  said: 

"  This  office  is  not  necessarily  bound  to  follow  the  decisions  of  the 
Court  of  Claims,  but  where  the  Department  of  Justice  acquiesces 
without  appeal  in  a  decision,  as  in  this  case,  in  accordance  with 
which  decision  any  future  claims  presented  to  the  Court  of  Claims 
would  presumably  be  decided,  claimants,  unless  there  be  other  reason 
tilierefor  not  involved  in  the  decision,  should  not  be  required  to  resort 
to  the  court  to  secure  that  which  would  undoubtedly  be  granted,  but 
the  decision  should  be  followed,  and  the  imposition  of  unnecessary 
burdens  in  the  accomplishment  of  predetermined  results  avoided." 

In  accordance  with  this  view  the  then  Comptroller,  by  another  deci- 
sion of  the  same  date  (21  Comp.  Dec.,  8S7),  allowed  the  payment  for 
the  transportation  over  land-grant  railroads  of  the  personal  effects  of  a 
Government  officer  at  full  tariff  rates  without  land-grant  deduction 
when  the  payment  therefor  was  made  from  an  appropriation  which 
contained  no  limitation  as  to  the  amount  to  be  paid  therefor. 

He,  however,  held  that  the  limitation  in  the  Army  appropriation 
act,  as  to  payment  for  transportation  over  land-grant  railroads, 
prevented  the  accounting  officers  from  allowing  from  said  appropria- 
tion for  any  service  over  said  roads  any  amount  in  excess  of  50  per 
cent  of  tariff  rates. 

The  proviso  quoted  by  the  Quartermaster  General  from  the  act 
making  appropriations  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  SO,  1917,  is  apparently  intended  as  a  removal  of  the 
said  limitation  in  the  use  of  th6  appropriation  and  of  permitting  the 
accounting  officers  to  allow  full  payment  to  land-grant  railroads 
from  the  said  appropriation  for  the  class  of  service  indicated. 

It  is  in  effect  a  legislative  construction  that  the  limitation  as  to  the 
■  use  of  the  appropriati<m  for  the  payment  of  transportation  over 
land-grant  railroads  is  not  applicable  in  the  payment  for  "transpor- 
tation of  property  or  persons  where  the  courts  of  the  United  States 
have  held  that  such  property  or  persons  do  not  come  within  the 
scope  of  the  deductions  provided  for  in  the  land-grant  acts." 
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In  other  worda,  the  accounting  officers  may  use  the  appropriatuHi 
for  the  payment  of  the  full  amount  that  may  be  determined  to  be  due 
for  the  class  of  service  indicated  without  reference  to  the  preceding 
limitation  as  to  payment  to  land-grant  railroads. 

The  act  referred  to  is  dated  August  29, 1916,  and  is  therefore  effec- 
tive from  said  date.  In  view  of  the  decisions  of  the  court  and  the 
language  of  the  act,  I  am  of  opinicm  that  payment  for  the  transporta- 
tion of  such  personal  effects  of  Army  ofiicera  as  may  be  authorized 
by  law  after  the  date  of  said  act  may  be  made  at  the  full  tariff 
rates  over  land-grant  railroads  without  deduction  of  60  per  cent 
as  required  by  decision  of  this  oEBce  of  June  30,  1916.  (31  Gota^- 
Dec.,  889.) 

The  payment  for  the  transporation  over  land-grant  railroads  of  the 
personal  effects  of  Army  officers  will  then  be  on  the  same  basis  as  the 
payment  for  the  transportation  of  the  personal  effects  of  other 
Government  officers  as  per  decision  of  this  office  of  June  30, 1915.  (21 
Comp.  Dec.,  887.) 

The  act  provides  that  nothing  in  the  preceding  provisos  of  the  act 
''shall  be  construed  to  prevent  the  accounting  t^cers  of  the  G)ov«m- 
ment  from  making  full  payment  to  land-grant  railroads  •  *  •-" 
While  this  language  in  form  indicates  payment  by  the  accounting 
officera  there  is  nothing  in  the  law  requiring  direct  settlements  for 
such  service  to  be  made  by  the  accounting  officers.  As  disbursing 
officers  have  been  authorized  to  make  payments  for  said  service,  I 
think  the  act  may  be  construed  as  authorizing  the  accounting  officers 
to  allow  credit  to  disbursing  officers  for  such  payments  as  would 
be  allowed  directly  by  the  accounting  officers,  and  therefore  if  ac- 
counts are  so  paid  by  disbursing  officers,  the  accounting  officers  will 
be  justified  in  allowing  credit  therefor  in  the  settlement  of  said 
cheers'  accounts. 


T1AKB?OXTATIOK,  AQSZZD  TAITTATIOV. 

The  fact  that  a  bill  of  ladlag  contains  a  limitation  of  value  whereby  the  car- 
rier's liability  IB  to  be  measured  in  the  case  of  Iom  or  dBmage  doea  not  give 
the  carrier  the  right  to  posaesBion  of  the  property  at  the  agreed  valoatlon, 
tn  the  event  of  damage  la  transit 

Deelal«a  by  Comptroller  Warwtok,  Segteinb«r  S6,  1S16: 

The  Texas-Mexican  Railway  Co.  applied  September  11,  1916,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing,  per  settlement  No.  26564,  August  9,  1916.  its  claim  for 
$89,  included  in  deduction  of  $189  from  voucher  No.  668,  April,  1915, 
accounts  of  Oapt.  E.  W.  Tanner. 
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Tlw  iaets  in  the  case  are  as  follows : 

A  shipment  was  made  per  bill  of  lading  No.  170,  May  21,  1914, 
from  the  National  Stock  Yards,  Illinois,  to  Laredo,  Tex.,  of  two  car- 
loads (37)  horses.  The  bill  of  lading  shows,  by  indorsemeot  of  the 
consignee,  that  "horse  No.  302  has  not  been  receiTed;  horse  No.  809 
received  with  right  hind  leg  injured;  injuries  to  both  horses  are  due 
to  faulty  construction  of  car."  The  payment  for  the  transportation, 
including  feed  charges,  of  said  horses  was  made  by  Capt.  E.  W. 
Tanner,  per  his  voucher  No.  653,  April,  1915,  the  total  charges 
thereon  being  shown  to  be  $229.67,  with  deduction  of  $189  on  account 
of  "  value  of  one  horse  injured  and  sold  by  railroad  company  en 
route." 

The  shipment  was  made  on  the  usual  Govenunent  bill  of  lading 
form,  one  of  the  conditions  of  which  is  that  bill  of  ladizig  is  subject 
to  all  the  conditions  of  the  uniform  or  standard  bill  of  lading. 

The  company  claims  that,  in  accordance  with  paragraph  12  of 
the  uniform  bill  of  lading,  its  liability  does  not  exceed  $100  for  each 
horse.  Its  claim  for  the  difference  ($89)  was  disallowed  by  the 
auditor  for  the  reason  that  "  the  carriers  having  removed  the  horse 
from  the  car  en  route  and  made  disposition  of  same  would  therefore 
appear  to  be  liable  for  the  full  value  thereof." 

It  appears  that  the  value  of  the  horse  is  $189,  and  that  the  com- 
pany, having  removed  and  sold  the  same,  is  liable  for  the  full  value 
of  tiie  horse. 

The  limitation  of  value  of  the  horses  as  specified  in  the  bill  of 
lading  does  not  give  the  carrier  the  right  to  take  posaessicu  of  the 
horses  at  the  stipulated  valuation. 

The  auditor's  action  is  affirmed. 


COHPBHSATIOIT  TOE  PERSONAL  IHjmiSa. 

All  proper  claims  for  personal  Injurtes  to  aoTernment  emplofeee  occorrlog 
prtor  to  the  date  of  passage  of  tbe  act  of  September  7,  1816,  are  payable 
from  departmental  appn^rlatlons  under,  and  subject  to  tbe  llmltatlona  of, 
ttte  act  of  May  30,  1908,  while  all  such  claims  for  Injuries  occarrtng  on 
and  after  September  7,  1016,  are  payable  from  tbe  employees  compensa- 
tion food  provided  in  the  act  of  September  8,  1816. 

Comptroller  Warwick  to  the  Seoretary  of  Labor,  September  S7,  ItlS: 

I  have  your  request  of  September  21,  1916,  for  decision  as  to  the 
proper  appropriation  from  which  payment  of  compensation  for 
injuries  should  be  made  during  the  period  from  the  approval  of  the 
act  of  Congress  of  September  7, 1916  (Public,  No.  267,  64th  Cong.), 
entitled  "An  act  to  provide  compensation  for  employees  of  the 
United  States  suffering  injuries  while  in  the  performance  of  their 
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duties,  and  for  other  purposes,"  to  the  date  of  the  organization  of 
the  commission  created  thereby. 

As  the  payments  of  these  injury  claims  are  not  to  be  made  by  you, 
or  under  your  direction,  I  have  no  jurisdiction,  under  section  8  of 
the  act  of  July  31,  1894  (28  Stat.,  208),  to  render  you  a  binding 
decision  upon  the  question  as  submitted. 

However,  in  view  of  the  importance  of  this  legislation,  and  as  it 
appears  you  are  in  doubt  as  to  whether  you  are  authorized  to 
approve  such  claims  for  allowance  under  the  act  of  May  30,  1908 
(35  Stat.,  556),  I  will  state  my  views  on  the  legislation  involved  in 
a  general  way  merely  as  an  advisory  opinion,  which  is,  however, 
not  to  be  regarded  as  conclusive  when  a  question  of  payment  is 
properly  presented. 

The  foregoing  act  of  September  7,  1916,  created  a  commission,  to 
be  known  as  the  "  United  States  Employees'  Compensation  Conunis- 
aon,"  to  be  composed  of  three  commissioners  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  to  administer 
and  carry  out  the  provisions  thereof. 

Section  28a  of  said  act  provides,  in  part,  as  follows : 

"  Upon  the  organization  of  said  commission  and  notification  to 
the  heads  of  all  executive  departments  that  the  commission  is  ready 
to  take  up  the  work  devolved  upon  it  by  this  act,  all  commissions  and 
independent  bureaus,  by  or  in  which  payments  for  compensation  are 
now  provided,  together  with  the  adjustment  and  settlement  of  such 
claims,  shall  cease  and  determine,  and  such  executive  departments, 
commission.",  and  independent  bureaus  shall  transfer  all  pending 
claims  to  said  commission  to  be  administered  by  it." 

The  deficiency  act  of  September  8,  1916  (Public,  No.  272,  64th 
Cong.,  p.  24),  makes  two  appropriations  for  carrying  out  the  pur- 
poses of  the  act  of  September  7,  1916,  above  referred  to,  one  in  the 
amount  of  $50,000,  for  nuscellaneous  expenses,  providing  for  salaries 
and  necessary  expenses  of  the  commission,  and  the  other  in  the 
amount  of  $500,000,  for  the  employees'  compensation  fund.  These 
appropriations  are  available  for  expenditure  only  by  the  commission 
when  organized,  and  cover  all  claims  for  injuries  occurring  from  and 
after  the  passage  of  the  act  of  September  7,  3916. 

Claims  for  injuries  occurring  prior  to  the  passage  of  the  said  act 
are  provided  for  under  the  provi^ons  of  section  41  thereof,  as 
follows : 

"That  for  injuries  occurring  prior  to  the  passage  of  this  act  com- 
pensation shall  be  paid  under  the  law  in  force  at  the  time  of  the 
passage  of  this  act. 

This  lattir  provia<m  cmtinues  the  old  law  of  May  30, 1908,  in  force 
up  to  the  date  of  the  organization  of  the  commission  for  the  purpose 
of  adjusting  and  settling  claims  for  injuries  occurring  ^or  to  the 
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date  of  approT»l  of  the  act  of  September  7, 1918.  Upon  the  organiza- 
titm  of  the  conunisacm,  all  such  claims  which  are  still  pending  for 
adJDstment  and  settlement  are  required,  under  section  28a,  above, 
to  be  transferred  to  the  commission  to  be  administered  by  it,  and  the 
Secretary  of  Labor  is  thereafter  relieved  of  all  duties  in  the  matter; 
but  this  procedure  will  not  affect  the  manner  of  payment  of  such 
claima 

All  claims  for  injuries  occurring  prior  to  the  passage  of  the  act 
of  September  T,  1916,  are  to  be  paid  as  heretofore  from  departmental 
appropriations  under  the  act  of  May  30, 1908,  while  those  for  injuries 
occurring  after  the  passage  of  the  said  act  are  to  be  paid  from  the 
employees*  compensation  fund  carried  in  the  deBcieucy  act  of  Septem- 
ber 8,  1916. 


mLZAfiE  OT  XSTIKED  ARICT  OFTICIBS  UBTHS  AS  WXTVISBII. 

i  retired  officer  of  the  Army  who  Bervea  as  a  witness  before  a  court-martial  Is 
entitled,  for  travel  performed  la  going  to  and  returning  from  tbe  conrt,  only 
to  tbe  mileage  provided  for  dvlHan  witnesses  In  such  cases,  and  not  to 
tbe  mileage  provided  for  olScers  of  the  Army  traveling  under  competent 
orders,  without  troops,  although  he  was  expressly  ordered  by  the  Secretary 
of  War  to  appear  as  a  witness  before  tbe  court-martial. 

SeoUlon  by  Comptrollor  Warwick,  September  88,  1918: 

Frank  K.  Lang,  major,  United  States  Army,  retired,  applied  Sep- 
tember 13,  1916,  for  a  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  disallowing,  per  settlement  No.  88005,  dated 
April  8,  1916,  his  claim  for  mileage  at  the  rate  of  7  cents  per  mile  for 
a  journey  performed  in  May,  1915,  from  New  York,  N.  Y.,  his  place 
of  residence,  to  Columbus  Barracks,  Ohio,  and  return,  in  obedience 
to  a  summons  to  appear  as  a  witness  before  a  general  court-martial. 

He  states  that  prior  to  March  26, 1915,  he  not  only  did  not  comply 
with  the  summons  of  the  court-martial  but  informed  the  judge  advo- 
cate of  the  court-martial  that  it  was  impossible  for  him  to  do  so. 
This  action  on  his  part  resulted  in  the  issuance  of  an  order  by  the  War 
Department.  The  order  is  paragraph  6  of  War  Department  Special 
Orders,  No.  71,  dated  at  Washington,  D.  C,  March  26,  1915,  and 
worded  as  follows: 

"5.  Major  Frank  E.  Lang,  United  States  Army,  retired,  will  pro- 
ceed to  Columbus  Barracks,  Ohio,  when  notified  by  the  judge  advo- 
cate of  a  general  court-martial  at  that  post  that  his  presence  is 
deared  for  duty  as  a  witness  before  a  general  court-martial,  and 
upon  the  completion  of  this  duty  will  return  to  the  place  of  receipt 
by  him  of  this  order.  The  travel  directed  is  necessary  in  the  military 
service." 

The  closing  words  of  said  Special  Orders,  Na  71,  are:  "By  order 
of  the  Secretary  of  War."  .tHiQic 
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He  states: 

"Upon  receiving  orders  •  •  •  I  appealed  to  the  War  Depart- 
ment, showing  the  great  and  (what  seemed  to  me)  unreasonable 
hardship  that  would  be  imposed  upon  me  by  being  forced  to  make 
the  trip  at  that  time." 

In  reply  he  received  from  the  War  Department  the  following 
telegram : 

Wa8hington,  D.  C,  2M  p.  m.,  May  S,  1916. 

"Major  Frank  K.  Lang,  retired,  Columbia  University,  New  York. 
Reference  your  telegram  May  fifth :  Secretary  War  directs  you  re- 
port at  Columbus  Barracks  May  tenth  as  witness.  Impracticable  to 
postpone  trial.     Acknowledge. 

"McCain." 

He  obeyed  the  positive  instructions  of  May  6,  1915,  and  on  May 
26,  1915,  by  Paymaster  James  Canby,  voucher  1796,  account  36578, 
he  was  paid  (1,276  times  7  cents)  ^9.32  mileage  from  New  York, 
N.  Y.,  to  Columbus  Barracks,  Ohio,  and  return,  from  May  7  to  19, 
1915,  a  distance  of  1,276  miles. 

The  records  show  that  he  refunded  to  Maj.  James  Canby  said 
sum  of  $89.32,  as  follows :  $72.80  on  September  21,  1915,  and  $16.52 
on  September  30,  1915. 

He  contended  that  the  law  which  authorizes  the  payment  of 
mileage  at  the  rate  of  7  cents  per  mile  to  retired  officers  "when 
traveling  under  competent  orders  without  troops"  is  applicable  to 
his  case,  and  that  said  sum  of  $89.32  was  erroneously  refunded  for 
the  reason  that  the  travel  was  performed  in  obedience  to  orders 
which  he  was  forced  to  obey.  His  claim  for  repayment  of  said  sum 
of  $89.32  was  disallowed  by  the  auditor  April  8,  1916,  for  reasons 
as  follows: 

"He  was  erroneously  paid  mileage  for  the  journey  which  he  has 
refunded.  Under  the  decision  of  tne  Comptroller  of  July  15,  1903, 
he  was  entitled  to  the  same  compensation  as  a  civilian  witness." 

So  much  of  paragraph  990,  Army  Begulations  of  1913,  as  relates 
to  the  claim  in  this  case  is  as  follows: 

"990.  A  civilian,  not  in  Government  employ,  duly  summoned  to 
appear  as  a  witness  before  a  military  court  or  at  a  place  where  his 
deposition  is  to  be  taken  for  use  before  such  court,  will  receive  $1.50 
for  each  day  of  his  actual  attendance  before  such  court  or  for  ihe 
purpose  of  having  his  deposition  taken,  and  5  cents  a  mile  for  goine 
from  his  place  of  residence  to  the  place  of  trial  or  of  the  taking  ol 
his  deposition,  and  5  cents  a  mile  for  returning,    *    •    *." 

The  decision  of  July  15,  1903  (10  Comp.  Dec,  51  to  56),  referred 
to  by  the  auditor,  is  in  part  as  follows: 

"  Section  1274  of  the  Revised  Statutes  provides : 

" '  Officers  retired  from  active  service  sbftll  receive  Beventy-five  per 
cent  of  the  pay  of  the  rank  upon  which  they  are  retired.' 
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"This  does  not  include  allowances,  and  before  a  retired  Army 
officer  can  be  paid  tinjthing  by  way  of  allowances  as  an  Army  office 
he  must  be  detailed  or  ordered  to  duty,  wbich  would  authorize  him 
to  receive  the  same  allowances  as  an  officer  on  the  active  list.  (6 
Comp.  Dec,  45:  id.,  506;  7  id.,  594.) 

"  The  duty  of  attending  as  a  witness  before  a  general  court-martial 
is  not  one  of  the  duties  to  which  a  retired  Army  officer  may  b© 
assigned  by  the  Secretary  of  War  in  time  of  peace.  (See  sees.  1259 
and  1260  of  the  Revised  Statutes,  and  the  acta  of  Feb.  26,  1901,  81 
Stat,  810,  and  of  Mar.  2, 1899, 30  Stat,  979.)" 

"An  order  issued  in  such  a  case,  however,  is  to  be  distinguished 
from  an  order  to  attend  such  a  court  as  a  witness.  It  is  a  duty 
enjoined  upon  him  by  statute  in  one  case,  while  in  the  other  it  is  a 
duty  which  can  only  be  required  of  him  by  subpcena,  as  in  the  case 
of  a  civilian  witness. 

"  He  can  cot,  therefore,  be  paid  the  mileage  allowed  to  an  Army 
officer  on  the  active  list  for  such  duty  because  such  travel  can  not  be 
said  to  be  on  duty  under  orders  without  troops  (28  Stat.,  287),  for 
the  reason  that  the  Secretary  of  War  has  no  authority  to  order  hira 
to  perform  such  duty,  and  it  is  immaterial,  so  far  as  concerns  hia 
right  to  the  same  mileage  paid  to  Army  officers  on  the  active  list  for 
travel  on  duty,  whether  the  travel  is  ordered  by  the  Secretary  of  War 
or  not.  (Digest  2  Comp.  Dec.,  vol.  2,  sec.  1211 ;  i  Comp.  Dec.,  653; 
5  Comp.  Dec.,  244.) 

"  This  brings  us  to  the  question  aa  to  what  allowance  he  is  entitled 
to.  Not  being  entitled  to  mileage  as  an  Army  officer  traveling  on 
duty,  he  is  eit£er  on  the  same  footing  as  a  civilian  witness  not  in  the 
employ  of  the  Government  or  as  '  an  officer  of  the  United  States  sent 
away  from  his  place  of  business  as  a  witness  for  the  Government.' 

"  Sections  848  and  850  of  the  Revised  Statutes  provide : 

" '  Sbc.  848.  For  each  day's  attendance  in  court,  or  before  any 
officer  pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile 
for  going  from  his  place  of  residence  to  tne  place  of  trial  or  hearing, 
and  five  cents  a  mile  for  returning.'     •     •     •." 

"  Sec.  850.  When  any  clerk  or  other  officer  of  the  United  States  is 
sent  away  from  his  place  of  business  as  a  witness  for  the  Government, 
his  necessary  expenses,  stated  in  items  and  sworn  to,  in  going,  return- 
ing, and  attendance  on  the  court,  shall  be  audited  and  paid;  but  no 
mueage,  or  other  compensation  in  addition  to  his  salary,  shall  in  any 
case  be  allowed." 

"  In  1874  Second  Comptroller  Brodhead,  in  considering  dm  ques- 
tion of  compensation  to  be  paid  to  an  officer  of  the  Navy  on  the 
retired  list  for  attendance  as  a  witness  before  a  general  court-martial, 
held  that  he  was  on  the  same  footing  as  to  compensation  for  such 
attendance  as  a  citizen  witness,  whether  he  attended  in  obedience  to 
a  summons  or  an  order  of  the  Secretary  of  the  Navy.  (Digest  2 
Comp.  Dec.,  vol.  2,  sec.  1211.) 

"  Section  8S0  of  the  Revised  Statutes  has  never,  so  far  as  I  am 
aware,  been  applied  in  fixing  the  compensation  of  officers  of  the 
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Army  and  Kavj  on  the  actii'e  list  for  attendance  as  witnesses  before 
general  courte-martial  when  in  attendance  in  obedience  to  orders, 
and  I  know  of  no  reason  why  it  should  apply  in  the  case  of  a  retired 
officer  if  it  does  not  apply  to  an  officer  on  the  active  list.  The  retired 
officer  has  no  place  of  business  to  be  sent  away  from  within  the 
meaning  of  that  section,  and  he  is  not  an  officer  subject  to  be  ordered 
to  snch  dutT,  and  is  not  therefore  within  the  purview  of  said  section. 
(7  Comp.  Dec.,  764.) 

"  The  attendance  of  a  retired  Army  officer  as  a  witness  before  a 
general  court-martial  can  only  be  compelled  In  the  manner  pro- 
vided for  compelling  the  attendance  of  civilian  witnesses  not  in  the 
employ  of  the  Government  before  such  courts.  For  this  reason 
ana  the  reasons  above  given,  I  am  of  opinion  that  he  is  on  the  same 
footing  as  to  compensation  for  attendance  as  a  witness  before  audi 
courts  as  a  civilian  witness  not  in  the  employ  of  the  Government. 
Paragraph  1067  of  the  Army  Begulations  of  1901  fixes  the  compoi- 
sation  at  the  same  rates  provided  for  witnesses  not  in  the  employ  of 
the  Government  for  attendance  before  civil  courts  under  the  general 
laws  above  quoted;  and  as  there  is  no  conflict  between  the  Army 
regulations  and  the  general  laws  in  the  case  of  retired  Army  officers, 
it  IS  not  necessary  to  discuss  the  question  as  to  which  should  govern 
as  to  the  rate  to  be  paid.    {See  1  Comp.  Dec,  79 ;  5  Comp.  Dec.,  797.) 

"  I  have  therefore  to  advise  you  that  a  retired  Army  officer  is  en- 
titled for  attendance  before  a  general  court-martial  as  a  witness  to 
the  same  per  diem  and  mileage  that  is  provided  for  a  civilian  witness 
not  in  the  employ  of  the  Government  as  it  now  appears  in  paragraph 
1067  of  the  Army  Begulations  of  1901." 

This  decision  is  quoted  with  approval  June  10,  1912,  in  18  Comp. 
Dec.,  967. 

The  per  diem  and  mileage  stated  in  paragraph  1067,  A.  E.  of  1901, 
are  the  same  as  stated  in  paragraph  990,  A.  R.  of  1913,  supra. 

In  reply  to  a  call  for  evidence  for  use  in  his  appeal,  Maj.  Frank 
B.  Ijang,  under  date  of  September  32, 1916,  has  certified  as  follows: 

"  I  certify  that — 

"  (1)  I  was  actually  in  attendance  as  a  witness  before  the  court- 
martial  six  days  and  received  $9  as  compensation  for  such  attend- 
ance, at  rate  of  $1.50  per  day. 

"  (2)  I  was  not  furnished  by  the  Government  any  transportation 
or  transportation  requests  for  the  journey;  but  was  paid  $63.80  for 
the  travel  after  refunding  the  mileage  of  $89.32." 

The  item  $63.80  is  mileage  at  the  rate  of  5  cents  per  mile  for  the 
entire  distance  of  1,276  miles.  It  thus  appears  that  he  has  received 
($9  plus  $63.80)  $72.80.  The  question  now  under  consideration  is 
whether  he  is  entitled  to  receive  the  further  sum  of  $16.52,  being 
$89.82  less  $72.80. 

The  act  of  March  fi,  1905  (33  Stat.,  831),  excluded  mileage  in  cer- 
tain cases.  The  act  of  June  12, 1906  (34  Stat.,  246),  is  worded  in  part 
as  follows : 

"For  mileage  to  officers  and  contract  surgeons  when  authorized 
by  law,    •    *    * :  Provided,  That  hereafter  officere,  active  and  re- 
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tired,  when  traveling  under  competent  orders  without  troops,  and 
retired  officers  who  nave  so  traveled  since  March  third,  nineteen 
hundred  and  five,  shall  be  paid  seven  cents  per  mile  and  no  more; 
distances  to  be  computed  and  mileage  to  be  paid  over  the  shortest 
usually  traveled   routes,   with   deduction   as  hereinafter  provided; 

Paragraph  196,  Fay  Department  Manual  of  1910,  is  as  follows: 
"  196.  A  retired  officer  subpoenaed  as  a  witness  before  a  general 
court-martial  is  entitled  to  the  per  diem  and  mileage  provided  for 
civilian  witnesses  not  in  Government  employ.  (10  Comp.  Dec.,  51, 
July  15,  1903.)  But  if  ordered  by  the  Secretary  of  War  to  attend 
as  a  witness,  a  retired  ofGcer  is  entitled  to  mileage  the  same  as  an 
active  officer.     (P.  M.  G.,  Mar,  27,  1907.)" 

Said  opinion  of  the  Paymaster  General,  dated  March  27,  1907, 
does  not  appear  to  be  based  upon  any  decision  of  the  accounting  offi- 
cers of  the  Treasury,  and,  in  view  of  what  is  said  in  10  Comp.  Dec, 
51  to  56,  the  retired  officer  who  attended  aa  a  witness  under  an  order 
issued  by  the  War  Department  is  on  no  better  footing  as  to  compensa- 
tion than  the  retired  officer  who  receives  no  order,  but  attended  as  a 
witness  in  obedience  to  the  summons. 

Od  April  28,  1906,  the  Judge  Advocate  General  of  the  Army  (see 
p.  998  Digest,  Op.  J.  A.  G.,  edition  of  1912)  held— 

"  That  a  retired  officer  is  entitled  to  the  mileage  and  witness  fees 
of  a  civilian  witness  when  subpoenaed  as  a  witn^  before  a  general 
court-martial." 

This  modified  section  2218  Digest,  op.  J.  A.  G.,  edition  of  1901. 

Travel  on  public  duty  in  obedience  to  competent  orders  is  the 
foundation  on  which  a  valid  claim  for  mileage  under  the  act  of  June 
12,  1906  rests.  In  view  of  the  fact  that  the  duty  of  attending  as  a 
witness  before  a  general  court-martial  is  not  one  of  the  duties  to 
which  a  retired  Army  officer  may  be  assigned  by  the  Secretary  of 
War  in  time  of  peace;  and  the  fact  that  it  is  immaterial,  so  far  as 
concerns  his  right  to  mileage  for  such  duty,  whether  the  travel  was  or 
was  not  ordered  by  the  Secretary  of  War,  I  am  of  the  opini<ai  that 
paragraph  990,  Army  Regulations  of  1918,  and  not  the  act  of  June 
IS,  1906,  is  applicable  to  the  claim  in  this  case  and  the  appellant  hav- 
ing received  from  the  United  States  (in  addition  to  his  salary  as  a 
major,  retired)  $1.50  for  each  day  of  his  actual  attendance  as  a 
witness  before  the  (surt-martial,  and  6  cents  for  each  mile  of  travel, 
there  is  nothing  further  due  him  from  the  United  States. 

The  action  of  the  auditor  in  disallowing  the  claim  is  affirmed,  and 
I  find  and  certify  no  difference. 
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connKvoTrs-sBxvicx  iat.  abict. 

An  enlisted  man  who  la  discharged  from  the  Regular  Army  to  accept  a  com- 
mission In  the  officers'  reserve  coriis  of  the  Regular  Army,  and  who  remains 
In  service  In  said  corps  more  than  three  months,  loses  Ills  right  to  credit 
for  continuous-service  pay  as  an  enlisted  man  of  tbe  Regular  Army. 

Comptroller  Warwlok  to  the  Seoretaiy  of  War,  September  S8|  ltl6: 

By  your  reference  of  the  2Zd  instant,  my  decision  is  requested 
whether  an  enlist«d  man  of  tbe  Army  who  is  discharged  to  accept  a 
commission  in  the  officers'  reserve  corps  of  the  Regular  Army,  and 
who  reenlists  in  the  Army  after  his  relief  from  active  service  as  such 
commissioned  officer,  is  entitled  to  draw  continuous-service  pay  for 
the  enlistment  period  in  which  he  was  serving  at  the  time  of  being 
ordered  to  active  service  as  an  officer.  It  is  understood  that  the  en- 
listed man  is  discharged  from  the  Army  as  an  enlisted  man  for  tbe 
purpose  of  accepting  a  commission  in  the  officers'  reserve  corps. 

Doubt  about  the  matter  is  expressed  because  of  the  decision  of  this 
office  in  T  Comp.  Dec,  692,  where  it  was  held  that,  in  tbe  case  of  a 
soldier  discharged  to  accept  a  volunteer  commission,  tbe  effect  of 
his  service  as  a  volunteer  officer  was  to  suspend  tbe  running  of  the 
statute  requiring  reenlistment  within  a  period  of  three  months,  and 
that  if  the  soldier  enlisted  within  three  months  subsequent  to  his 
muster  out  as  a  volunteer  officer,  he  would  be  entitled  to  continuous- 
service  pay.  The  laws  governing  tbe  payment  of  continoous-service 
pay  in  force  at  that  time  were  sections  1282  and  1284  of  the  Hevi&ed 
Statutes,  as  amended  by  the  act  of  August  1,  1894.     (28  Stat,  216.) 

In  the  decision  of  this  office  of  August  28,  1916  (23  Comp.  Der., 
166),  it  was  held  that  an  oilisted  man  who  is  discharged  from  the 
Regular  Army  to  accept  a  commis^on  in  the  militia  or  National 
Guard,  and  who  remains  out  of  the  Regular  Army  for  a  period  of 
more  than  three  months,  loses  bis  right  to  continuous-service  pay 
which  he  had  on  his  discharge  from  the  Regular  Army. 

The  decision  in  7  Comp.  Dec,  692,  was  not  overlooked  when  the 
decision  of  August  28, 1916,  was  rendered,  but  it  was  thought  that  in 
view  of  the  specific  provisions  or  requirements  of  the  act  of  May  11, 
1908  (85  Stat.,  109),  to  entitle  a  soldier  to  continuous-service  pay 
there  must  be  an  honorable  discharge  at  the  termination  of  an  enlist- 
ment period  and  a  reenlistment  within  three  months  thereafter.  A 
discharge  to  accept  a  commission  in  the  officers*  reserve  corps  is  not 
a  discharge  at  the  termination  of  an  enlistment  period,  but  it  is  a 
discharge  which  terminates,  for  the  time  being  at  least,  the  scddier^ 
service  as  an  enlisted  man. 

In  the  case  submitted  the  decision  of  August  28, 1916,  will  govern, 
and  I  am  of  opinion  that  a  soldier  discharged  and  enlisted  or  reen- 
listed  in  the  manner  indicated  in  the  question  submitted  f(w  ded- 
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sion  is  not  entitled  to  continuous-serrice  pay  foi*  the  enlistment 
period  in  which  serving  at  the  time  of  his  discharge  to  accept  a  com- 


L0B8  ox  DAJCAQB  TO  PXKSOVAL  BAOQAeB,  ASJTZ. 

Wbere  the  evidence  submitted  to  tbe  acconadng  otScers  of  the  Treasury  la  sup- 
port of  a  claim  for  relmbursemeDt  under,  and  subject  to  the  limitations  of, 
the  act  of  March  3,  1885  (as  extended  by  the  act  of  Mar.  4,  1915),  for  per- 
aonal  baggage  of  an  officer  or  enlisted  man  of  the  Ann?  lost  or  damaged 
In  changlDg  ttatlon,  estahllahes  that  such  loss  or  damage  was  Incurred  in 
transit  and  through  no  fault  or  negligence  of  the  owner,  such  relmborse- 
ment  is  authorized  under  that  act. 

Seelilaa  lij  Comptroller  Warwick,  September  S9,  1916: 

Harold  DeF.  Burdick,  second  lieutenant,  Coast  Artillery  Corps, 
applied  August  21,  1916,  for  a  revision  of  the  action  of  the  Auditor 
for  the  War  Department  in  settlement  No.  539065,  dated  June 
21,  1916. 

He  claimed  reimbarsement  in  the  sum  of  $66  for  damages  to  arti- 
cles of  his  private  property,  consisting  of  one  mahogany  dressing  ta- 
ble base,  one  Remington  typewriter,  and  one  rocking  chair,  sustained 
in  shipment  under  orders  from  Fort  Casey,  Wash.,  via  San  Fran- 
cisco, Cal.,  to  Fort  Kamehameha,  Hawaii,  in  period  from  December 
13,  1915,  to  January  13, 1916. 

The  auditor  disallowed  the  claim  for  the  reason  "  the  evidence  pre- 
sented is  insufficient  to  authorize  any  allowance." 

In  22  Comp.  Dec,  599,  it  is  said : 

"The  provisions  of  the  act  of  March  3,  1885  (23  Stat,  350),  as 
extended  by  the  act  of  March  4j  1915  (38  Stat.,  1077),  authorize  and 
direct  the  proper  accounting  officers  of  the  Treasury  to  examine  into, 
ascertain,  and  determine  the  value  of  the  regulation  allowance  of 
baggage  belonging  to  officers  and  enlisted  men  in  the  military 
service  of  the  United  States  which  has  been  lost  or  damaged  in  such 
service,  on  or  after  March  4,  1915,  in  shipment  under  orders.  Said 
acts  of  Congress  further  provide  that  when  such  loss  or  damage  was 
without  fault  or  negligence  on  the  part  of  the  claimant,  was  not  sus- 
tained in  time  of  war  or  hostilities  with  Indians,  and  the  claim  for 
compensation  for  the  loss  or  damage  is  presented  within  two  years 
from  the  occurrence  of  the  loss  or  damage,  the  amoimt  of  such  loss 
or  damage  so  ascertained  and  determined,  over  and  above  the  amount 
recoverable  from  the  carrier  furnishing  the  transportation,  shall  be 
paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
and  shall  be  in  full  for  all  such  loss  or  damage.  The  liability  of  the 
Government  under  the  law  is  by  the  terms  of  said  act  of  1885  'lim- 
ited to  such  articles  of  personal  property  as  the  Secretary  of  War,  in 
his  discretion,  shall  decide  to  be  reasonable,  useful,  necessary,  and 
proper  for  such  officer  or  soldier  while  in  quarters,  engaged  in  the 
public  service,  in  the  line  of  duty.' " 
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Paragraph  726,  Army  Regulations  of  1913,  as  amended  by  the  War 
Department  May  10, 1916,  is  worded  in  part  as  follows : 

"  726.  Compensation  may  be  made  under  the  provisions  of  the 
act  of  Congress  approved  March  3,  1885,  as  extended  by  the  act  of 
Congress  approved  March  4,  1915,  for  private  property  of  officers 
or  enlisted  men  lost  or  destroyed  in  the  military  service  under  any 
of  the  following  circumstances  •  *  •.  For  the  loss  of  or  damage 
to  the  regulation  allowance  of  baggage  of  officers  and  enlisted  men 
sustained  in  shipment  under  orders,  to  the  extent  of  such  loss  or 
damage  over  and  above  the  amount  recoverable  from  the  carrier 
furnishing  the  transportation,  provided  such  loss  or  damage  occurred 
on  or  after  March  4,  1915  *  •  •.  Each  claim  for  compensation 
will  be  forwarded,  through  military  channels,  to  the  Auditor  for 
the  War  Department,  and  will,  if  possible,  he  accompanied  by  the 
proceedings  of  a  board  of  officers  showing  fully  the  circumstances 
of  the  loss.  All  personal  property  for  ^e  loss  or  destruction  of 
which  payment  is  claimed  must  be  enumerated  and  described  in  the 
proceedings  of  the  board  of  officers,  but  the  board  will  recommend 
payment  for  only  such  articles  as  in  the  opinion  of  the  board  were 
reasonable,  useful,  necessary,  and  proper  for  the  claimant  to  have 
in  the  public  service  in  the  line  of  duty.  As  in  most  cases  the  prop- 
erty for  which  compensation  is  claimed  has  been  more  or  less  worn, 
the  board  will  determine  the  value  of  each  particular  article  and 
recommend  the  amounts  to  which  claimants  may  be  entitled." 

On  February  23,  1916,  at  Fort  Kamehameha,  Hawaii,  the  board 
of  officers  appointed  to  assess  the  damage  to  said  furniture  reported 
as  follows: 

"  The  board  made  a  careful  examination  of  the  following  effects 
of  Second  Lieutenant  H.  DeF.  Burdick,  Coast  Artillery  Corps, 
which  were  damaged  during  transit  between  Fort  Casey,  Wash- 
ington, and  Fort  Kamehameha,  H.  T.,  having  been  shipped  as  part 
of  the  authorized  change  of  station  allowance  of  said  Lieutenant 
Burdick  in  December,  1916: 

"  1  Dressing  table  base,  mahogany, 

"  1  Typewriter,  Remington, 

"  1  Chairj  rocMng. 

"  The  articles  named  were  carefully  and  suitably  crated  or  boxed 

grioT  to  shipment,  and  the  containers,  ]upon  receiiit  by  Lieutenant 
urdick  did  not  indicate  any  damage,  llie  board  is  of  the  opinion 
that  the  articles  were  reasonable,  useful,  necessary,  and  proper  for 
Lieutenant  Burdick  to  have  in  the  public  service  in  line  of  duty. 
(Statement  of  Lieutenant  Burdick  to  the  board.) 
"  Upon  opening,  the  following  damages  were  found : 
"Dressing  table  base:  This  article  is  of  solid  mahogany,  value 
forty  dollars  ($40.00),  and  had  been  crated.  Three  legs  were  so 
badly  split  as  to  be  beyond  repair.  Part  of  the  frame  which  holds 
cirawers  split  and  pulled  away  from  balance  of  frame.  Frame  so 
badly  split  and  torn  apart  as  to  preclude  proper  repairs.  Top, 
small  board  across  bottom  between  side  frame,  and  drawers  are  only 
pieces  not  damaged.  The  board  is  of  the  opinion  that  the  condition 
of  the  base  is  such  that  proper  and  suitable  repairs  can  not  be  made, 
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and  that  the  part  requires  entire  replacing.     The  extent  of  t^is 
replacement,  the  board  estimates  at  forty  dollars   ($40.00). 

''  Tj^nriter,  Remington :  This  article  was  valued  at  eighty-seven 
dollars  ($87.00),  had  been  purchased  new  about  six  months  ago,  and 
had  been  packed  in  excelsior  in  a  typewriter  ahippinq  case  for  ship- 
tneni.  Front  part  of  frame  of  machine,  the  part  which  encloses  the 
keyboard,  had  been  broken  off,  alignment  of  type  disarransed,  and 
adjustments  disturbed.  Repairs  can  only  be  made  by  a  replacement 
of  the  entire  frame  of  the  machine  and  a  complete  readjustment 
thereof,  and  the  work  requires  the  services  of  experts  in  the  han- 
dling of  such  machines.  The  cost  of  the  work  necessary,  baflbd  upon 
the  estimate  of  the  local  representative  of  the  Remington  typewntw, 
is  twenty-five  doDars  ($25.00). 

"Chair,  rocking:  One  rocker  of  this  chair,  valued  at  fifteen  dol- 
lars ($15.00),  had  been  entirely  broken  off,  requiring  replacement  to 
make  the  chair  serviceable.  The  extent  of  this  damage  the  board 
estimates  at  one  dollar  ($1.00). 

"  The  board  ia  unable  to  determine  in  whose  custody  the  shipment 
of  Lieutenant  Burdick'g  was  at  ike  time  the  damage  occurred, 
whether  in  the  hands  of  a  commermal  carrier,  or  on  a  U.  S.  Army 
transport.  The  condition  of  the  articles,  however,  indicates  that 
they  were  in  perfect  condition  prior  to  shipment,  and  showed  no 
signs  of  undue  wear  and  tear.  It  appears  that  they  were  very 
roughly  handled  during  transit,  and  the  board  is  of  the  opinion  that 
the  damage  sustained  was  not  through  any  fault  or  neglect  on  the 
part  of  the  owner,  Lieutenant  BurdicK. 

"The  board  recommends  that  Lieutannnt  Burdick  be  reimbursed 
for  the  damage  to  the  articles  named,  as  follows: 

DresBlDK  table  base,  mahognnj' $40. 00 

Typewriter,  B^nlngton,  No,  10 20.00 

Cbalr,  rocbtDs 1. 00 

66.00 
The  proceedings  of  the  board  were  approved  March  1,  1916,  by 

the  colonel  commanding  the  coast  defenses  of  Oahu,  Hawaii. 

The  depot  quartermaster  at  San  Francisco,  Cal.,  on  March  20, 

1916,  reported  as  follows : 

"The  records  of  this  office  show  that  the  property  of  Lt.  H.  D. 
Burdick,  referred  to  herein,  was  received  from  Fort  Cas^,  Wn., 
on  B.  L.  776,  dated  Dec.  13,  1915,  via  O.  W.  R.  R.  &  N.,  and  &  P.  Co. 
No  damage  was  noted  on  receipt  of  the  property  from  the  railroad 
company,  nor  was  any  damage  noted  on  the  transport  dock,  this  city, 
when  the  property  was  delivered  by  D.  Q.  M.  trucks,  for  shipment  on 
the  Sheridan,  Jan.  6th." 

The  depot  quartermaster  at  Honolulu,  Hawaii,  on  March  6,  1916, 
reported  as  follows: 

"  This  property  was  received  here  on  transport  Sheridan,  January 
33, 1916,  m  apparent  good  order  and  condition." 

In  April,  1916,  the  proceedings  of  the  board  were  approved  by 
the  Secretary  of  War  and  all  papers  in  the  case  were  forwarded  to 
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the  Auditor  for  the  War  Department  for  action  in  accordance  witii 
the  provisions  of  paragraph  726  of  the  Army  Regulations. 

In  reply  to  a  call  for  evidence  from  this  office  the  appellant,  at 
Fort  Eamehameha,  Hawaii,  in  a  communication  dated  September  27, 
1916,  quoted  seriatim  the  questions  from  this  office  and  gave  his  re- 
plies as  follows: 

"  In  reply  to  my  claim  No.  26222  my  answer  to  your  questions  are 
as  follows — 

"'1.  State  when  and  by  whom  the  above-described  articles  of 
furniture  were  packed  or  crated  for  shipment,  and  whether  or  not 
you  were  present  at  that  time  and  at  the  time  of  shipment  from 
Fort  Casey.' 

"A.  The  articles  of  my  furniture  damaged  in  transit  from  Fort 
Casey,  Washington,  to  Fort  Kamehameha,  H.  T.,  were  packed  and 
crated  at  Fort  Casey  by  the  post  carpenter  on  about  November  25, 
1915 ;  the  packing  was  done  in  my  presence  in  a  careful  and  thorough 
manner.  I  was  not  present  at  the  time  of  shipment  from  Fort  Casey, 
as  I  was  ordered  to  proceed  on  the  December  transport  and  my  goods 
did  not  arrive  until  the  January  boat. 

" '  2.  State  whether  or  not  you  were  present  when  the  furniture 
arrived  on  transport  Sheridan  in  Honolulu,  Hawaii ;  and  state  when, 
by  whom,  and  in  what  kind  of  a  vehicle  it  was  carried  from  the  wharf 
to  your  quarters.' 

"A.  No,  I  was  not  present  at  the  dock  in  Honolulu  when  the  trans- 
port Sheridan  delivered  her  freight  Kamehameha  is  13  miles  from 
that  dock.  The  goods  were  landed  upon  the  dock,  carried  by  dray 
(quartermaster's  four-mule  dray)  to  the  Oahu  Railway  yards,  and 
the  goods  were  transferred  to  Kamehameha  in  one  of  their  freight 
cars.  I  was  present  when  the  cars  arrived  and  when  they  were  un- 
packed ;  I  also  was  with  the  wagons  (quartermaster's)  when  my  goods 
were  carried  from  the  train  to  my  quarters.  Date  of  this  Janu- 
arr  16, 1916. 

"*3.  State  when  and  by  whom  the  furniture  was  uncrated;  also 
state  whether  or  not  you  were  present  when  the  furniture  was  un- 
crated, and  if  not,  why  not.' 

"A.  The  furniture  was  uncrated  January  15,  1916,  It  was  un- 
crated in  my  pi'esence  by  i  quartermaster  detail. 

"'4.  If  possible  give  a  complete  description  of  the  condition  of 
the  furniture  upon  its  delivery  at  the  wharf  in  Hawaii  and  upon  its 
arrival  at  your  quarters  in  Hawaii.' 

"A.  The  damage  to  my  effects  was  entirely  concealed,  the  condi- 
tion of  the  crates  and  boxes  was  apparently  perfect.  I  was  at  a 
loss  to  see  how  the  goods  inside  the  crates  could  be  so  badly  damaged 
when  the  crates  themselves  were  in  such  good  condition.  There  is, 
however,  a  way  in  which  goods  may  be  badly  damaged  without  the 
container  showing  the  effects,  and  this  is,  in  my  opinion,  ihe  way  my 
goods  were  damaged.  I  make  this  statement  from  former  expenence 
on  board  ship.  When  goods  are  plpced  in  a  cargo  net,  as  they  are  la 
hoisting  good^  on  and  off  a  transport,  if  the  net  is  lowered  away  too 
rapidly  and  allowed  to  strike  the  deck  or  the  dock  with  a  bang  it 
often  happens  that  the  articles  inside  the  containers  will  be  broken 
and  the  ccmtainers  themselves  still  remain  intact 
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" '  5.  If  possible  state  when,  where,  and  how  the  damage  was  sus- 
tained.' 

"A,  It  is  impossible  for  me  to  answer  this  c|uestiDn  except  that  the 
damage  was  sustained  while  my  goods  were  in  transit  between  Fort 
Casey  and  Fort  Kamehameha,  and  it  is  my  firm  belief  that  the 
damage  was  done  on  hoard  the  transport." 

The  law  authorizes  compensation  for  the  damage  sustained  (with- 
out fault  or  negligence  on  the  part  of  the  claimant)  in  ^ipment 
under  orders,  to  the  extent  of  such  loss  or  damage  over  and  above 
the  amount  recoverable  from  the  carrier  furnishing  the  transporta- 
tion. It  was  the  duty  of  the  board  to  ascertain,  if  possible,  when, 
where  and  how  the  damage  occurred.  The  board  stated  that  the 
articles  were  daAiaged  during  transit  between  Fort  Casey,  Wash., 
and  Fort  Kamahameha,  Hawaii,  and  that  the  damage  sustained  was 
not  through  any  fault  or  negligence  on  the  part  of  the  owner.  The 
board  was  unable  to  determine  in  whose  custody  the  shipment  was 
at  the  time  the  damage  occurred,  whether  in  the  hands  of  a  commer- 
cial carrier  or  on  the  United  States  Army  transport.  The  responsi- 
bility of  the  Government  began  at  San  Francisco,  CaL,  and  ended 
when  the  articles  were  delivered  at  Lieut.  Burdick's  quarters  in  Ha- 
waii. Lieut.  Burdiclc  states  that  it  is  his  "  firm  belief  that  the  damage 
was  done  on  board  the  transport."  The  report  of  the  depot  quarter- 
master was  made  March  20, 1916  (being  after  the  date  of  the  proceed- 
ings of  the  board),  and  accepting  said  report  as  evidence  that  the 
property  had  not  been  damaged  when  delivered  for  shipment  on  the 
United  States  transport  Sheridan^  there  is  some  foundation  for  the 
appellant's  firm  belief  that  the  damage  occurred  on  board  the  trans- 
port. 

In  view  of  all  the  facts  and  surrounding  circumstances  it  is  con- 
cluded that  the  appellant's  claim  is  established. 

Upon  a  revision  of  the  auditor's  settlement  I  find  and  certify  that 
there  is  due,  from  the  United  States  to  appellant,  a  difference  of  $66, 
being  compensation  for  damage  to  the  regulation  allowance  of  his 
baggage  sustained  in  shipment  under  orders  as  hereinbefore  stat«d. 


Cnder  tbe  provlaloDS  (.f  the  act  of  June  3,  1916,  and  the  Army  appreciation 
act  of  Angnst  29.  1916,  civilians  who  attended  citizen  tralalng  camps  held 
by  the  War  Department  prior  to  the  paeaage  of  the  act  last  mentlooed 
are  entitled  to  reimbursement  for  the  cost  of  trangportattoa  to  and  tiota 
such  camps  and  of  subsistence  while  actually  In  attendance  thereat,  but 
not  for  the  cost  of  subsistence  In  going  to  and  retumins  from  such  camps, 
Dor  for  the  cost  of  uniforms. 
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The  Auditor  for  tbe  W&r  Department  bes  Jurisdiction  ns  a  matter  of  rlgbt  aad 
independently  of  any  action  by  the  War  Department  to  settle  all  claims 
by  clTlltans  tor-  reimbursement  of  the  cost  of  subsistence  and  trBosporta- 
tlon  growing  ont  of  tbelr  attendance  at  the  various  citizen  training  cnmpe 
held  by,  the  War  Department  in  the  calendar  year  1916,  except  In  cases 
where  Eubslstence  and  transportsUon  were  furnished  in  kind  by  the  War 
D^artment  after  August  29,  1916. 

The  acts  of  June  3,  I&IS,  and  August  29.1916.  relatlre  to  subsistence  and  trans- 
portation of  civilians  attending  citizen  training  camps  contemplate  tbat 
such  subsistence  and  transportation,  except  In  cases  arising  prior  to  tbe 
passage  of  the  later  act,  shall  be  furnished  In  kind. 

Seolilon  by  Comptroller  Warwick,  September  S9,  1918: 

The  Auditor  for  the  War  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision,  dated  the  20th  instaot, 
making  an  original  construction  of  statute,  as  follows: 

"In  the  Army  appropriation  act  of  Atigust  29,  1916  (Public,  No. 
242)^here  is  appropriated  (par.  2,  p.  33,  leafiet  print) : 

"*To  provide  for  the  expense  of  maintaining,  upon  military  reser- 
vations or  elsewhere,  camps  for  the  military  instruction  and  train- 
ing of  such  citizens  as  may  be  selected  for  such  instruction  and  train- 
ing, under  such  regulations  as  may  be  prescribed  by  the  Secretary 
of  War,  and  to  furnish  to  said  citizens  the  subsistence,  transporta- 
tion, and  uniforms  authorized  by  the  act  of  Congnss  approved 
June  third,  nineteen  hundred  and  sixteen,  $2,000,000;  Provided, 
That  so  much  of  this  appropriation  as  may  be  necessary  shall  be 
available  for  the  subsistence  and  transportation  of  all  persons  be- 
tween the  ages  of  eighteen  and  forty-five  years  who  have  attended 
any  camp  authorized  by  the  Secretary  of  War  during  the  calendar 
year  nineteen  hundred  and  sixteen.* 

"The  para^aph  quoted  refers  to  the  national  defense  act  of 
June  8, 1916  (Public,  No.  85),  section  54  of  which  provides  that — 

'"The  Secretary  of  War  is  hereby  authorized  to  maintain,  u^on 
military  reservations  or  elsewhere,  camps  for  the  military  instruction 
and  training  of  such  citizens  as  may  be  selected  for  such  instruction 
and  training,  upon  their  application  and  imder  such  terms  of  enlist- 
ment and  regulations  as  may  be  prescribed  by  the  Secretary  of  War; 
*  *  '  to  furnish,  at  the  expense  of  the  United  States,  uniforms, 
subsistence,  transportation  by  the  most  usual  and  direct  route  within 
such  limits  as  to  territory  as  the  Secretary  of  War  may  prescribe, 
and  medical  supplies  to  persons  receiving  instruction  at  said  camps 
during  the  period  of  their  attendance  thereat,     *     *     *,' 

"Under  the  authority  of  the  War  Department  a  number  of  camps 
of  instruction  have  been  held  during  the  present  calendar  year. 
These  camps  have  been  located  in  different  parts  of  the  country  and 
have  been  attended  by  thousands  of  citizens.  The  camps  held  this 
vetir  have  been  under  the  general  regulations  promulgated  in  Bulletin 
No.  23,  W.  D.,  June  18,  1915,  although  it  is  understood  that  the  .ige 
limit  has  been  raised  somewhat  in  accepting  applications  for  instruc- 
tion and  training. 

"Several  of  the  camps  held  antedated  the  act  of  June  3,  1916,  and 
tbe  majority  of  them  had  closed  prior  to  August  29,  1916,  wheo  the 
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Army  appropriation  act  for  the  current  year  was  approved.  One 
camp,  at  Plattsburg,  New  York,  and  one  in  Utah  were  in  progress 
when  the  act  of  August  29,  1916,  was  approved  and  continued  for 
some  time  thereafter,  and  one  camp  is  now  being  held  at  Plattsburg, 
having  commenced  on  September  8,  1916,  subsequent  to  the  passage 
of  the  Army  appropriation  act.  Probably  from  fifteen  to  twenty 
thousand  civilians  have  attended  the  camps  in  ldl6. 

"Under  the  terms  of  the  Army  appropriation  act  hereinbefore 
qunted  all  persons  between  the  ages  of  18  and  45  years,  who  may  have 
attended  any  camp  authorized  by  the  Secretary  of  War  during  the 
calendar  year  1916,  are  entitled  to  subsistence  and  transportation  as 
authorized  by  the  national  defense  act.  The  use  of  the  words  '  may 
have  attended'  in  the  appi-opriation  act  indicates,  to  my  mind, 
that  the  attendance  referred  to  must  have  been  prior  to  the  passage 
of  such  act,  and  that  the  expenses  resulting  from  such  attendance 
mav  not  be  reimbursed  except  as  to  subsistence  and  transportation. 
This  would  exclude  any  reimbursement  for  uniforms  purchased  by 
those  participating  in  the  camps  held  or  commenced  prior  to  the 
approval  of  the  Army  appropriation  act,  for  as  to  each  or  the  partici- 
pants therein  it  is  patent  that  he  had  attended  some  one  of  the 
authorized  camps  for  the  full  or  a  partial  period  of  its  existence,  and, 
having  done  so,  came  squarely  within  the  limitations  of  the  proviso 
that  the  appropriation  made  is  available  only  for  the  purpose  of 
paying  for  subsistence  and  transportation.  As  to  any  authorized 
camp  organized  subsequent  to  August  29, 1916,  it  seems  clear  that  the 
United  btates  is  bound  to  furnish,  in  addition  to  subsistence,  trans- 
portation and  medical  supplies,  the  uniforms  necessary  for  the  par- 
ticipating civilians. 

"Neither  the  national  defense  act  nor  the  current  Army  appro- 
priation act  contemplates  that  a  uniform  shall  be  given  to  each  par- 
ticipant, so  that  when  he  leaves  camp  he  may  take  it  witl\  him  as 
personal  property.  It  only  provides  that  uniforms  shaU  be  furnished 
him  during  the  period  of  his  attendance  at  the  particular  camp,  and 
this,  of  course,  can  be  done  out  of  the  available  supplies.  If  the 
student  wanted  to  purchase  the  uniform  at  the  close  of  the  camp,  the 
laws  and  regulations  permit  such  a  purchase,  but  if  not  so  purchased 
the  uniform  should  be  returned  to  the  common  stock  anci  could  be 
used  again  whenever  needed.  Such,  at  least,  is  my  understanding 
of  the  acts. 

"  It  is  also  understood  that  the  United  States  is  obliged  to  famish 
the  uniform  only,  that  is  to  say,  the  outward  visible  dress  of  the 
student  and  not  underclothing  or  other  personal  articles  or  equip- 
ment. It  is  understood  that  the  War  Department  has  prescribed 
the  particular  articles  that  make  up  the  uniform  of  a  student  at  these 
camps  of  instruction  and  its  determination  of  the  character  of  the 
uniform  conforms  with  that  above  outlined.  In  general  the  main 
body  of  the  paragraph  above  quoted  of  the  act  of  June  8,  1916,  is 
plain  and  unambiguous  and  requires  but  little  construction  to  ascer- 
tain its  meaning.  The  only  matter  therein  referred  to  about  which 
there  could  be  any  doubt  is  as  to  the  period  during  which  subsistence 
is  to  be  paid.  Becurring  to  the  authorization  given  in  section  54  of 
the  national  defense  act  it  is  found  that  the  United  States  is  to  fur- 
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iiish  uniforms,  subsistence,  medical  supplies,  etc.,  'to  pa-sons  receiv- 
ing instruction  at  said  camps  dunng  the  period  of  their  attendance 
t/iereat.''     (Italics  mine.) 

"  This  plainly  indicates  that  the  students  at  the  authorized  camps 
are  entitled  to  subsistence,  etc.,- only  during  the  period  of  their  at- 
tendance at  the  camps  and  not  for  subsistence  going  to  and  returning 
Irom  such  camps.  The  transportation  authorized  by  the  organic  act, 
as  well  as  by  the  appropriation  act,  is  held  to  be  transportation  bv 
the  most  usual  and  direct  route,  and  includes  not  only  railroad  but 
sleeper  or  chair-car  fees,  if  used.  The  language  of  the  proviso  to 
the  main  portion  of  the  paragraph  is  to  be  construed  as  to  subsistence 
and  transportation  in  identically  the  same  manner  as  that  just  stated. 
These  views  express  my  opinion  as  to  the  proper  construction  of  th-i 
act  and  it  will  be  so  held,  unless  disapproved  by  you,  in  the  practice 
of  this  office. 

"Another  matter  of  some  imjiortance  is  in  connection  with  the 

i'urisdiction  to  settle  the  claims  arising  out  of  the  several  camps  which 
lave  been  held  during  the  year  1916.  It  is  believed  to  be  aziomati.: 
that  an  accounting  onicer  may  settle  as  a  claim  any  item  which  he 
might  have  audited  in  an  account  of  a  disbursing  officer,  provided 
there  is  no  statutory  limitation  as  to  such  settlement.  There  have 
been  quite  a  number  of  claims  filed  in  this  office  from  participating 
students  in  at  least  two  of  the  camps  held  during  the  past  summer, 
some  direct  and  others  forwarded  by  the  War  Department  authori- 
ties. In  my  opinion  this  office  has  full  jurisdiction  to  settle  such 
claims  as  may  come  before  it  of  those  students  of  military  training 
camps  who  seek  to  be  reimbursed  for  subsistence  and  transportation 
as  to  the  camps  commenced  prior  to  the  passage  of  the  act  of  August 
29, 1916,  even  though  such  a  camp  did  not  terminate  until  subsequent 
to  that  date,  and  also  to  settle  any  claim  arising  subsequent  to  said 
date  if  the  War  Department  declines  to  make  settlement  of  the  same." 

The  auditor's  decision  is — 

(1)  The  proviso  in  the  appropriation  act  authorizes  r^mburse- 
ment  to  persons  who  have  attended  any  camp  authorized  by  the  Sec- 
retary of  War  during  the  calendar  year  1916. 

(2)  fieimbursement  is  limited  to  expenses  incurred  by  citizens  for 
subsistence  and  transportation  only.  No  provision  is  made  for  re- 
imbursement on  account  of  uniforms. 

(3)  Reimbursement  on  account  of  subsistence  is  limited  to  ex- 
penses incurred  for  subsistence  while  in  actual  attendance  at  the 
camp,  and  not  while  traveling  to  and  from  the  camp. 

I'll  'Roimhiirapmpnt  nn  ntviiiint.  ni  l^^rn  asportation  is  limited  tO  rsil- 
d  route,  including  nece^ry 
to  and  from  the  applicant's 
en  in  school  or  college,  such 
ce  of  residence  should  they 
rather  than  the  one  nearest 
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(5)  The  auditor  has  jurisdiction  to  settle  tbe  claims  for  reimbnrse- 
ment  on  account  of  subsistence  and  transportation  arising  out  of  the 
several  camps  during  the  calendar  year  1916  of  those  persons  who 
were  properly  in  attendance  at  camps  commenced  prior  to  the  passage 
of  the  act  of  August  29,  1916,  even  though  the  camp  did  not  ter- 
minate until  after  that  date,  as  well  as  claims  arising  subsequent  to 
said  date  in  the  calendar  year  1916,  of  the  War  Department  author- 
ities decline  to  make  settlement  of  same. 

The  auditor's  decision  is  that  he  is  authorized  to  settle  these  claims 
if  the  War  Department  authorities  decline  to  settle  them.  It  is  be- 
lieved by  this  office  that  the  auditor  should,  as  a  matter  of  right  and 
proper  administration,  take  jurisdiction  of  all  claims  arising  in  the 
calendar  year  1916,  save  where  subsistence  and  transportation  in  kind 
are  furnished  by  the  military  authorities  aft«r  August  29,  1916,  in- 
asmuch as  payment  of  the  claims  must  be  predicated  on  supporting 
evidence  rather  than  on  the  certificate  of  officers  of  the  Army. 

As  so  understood,  expressed,  and  modified,  the  auditor's  decision  is 
approved. 

It  is  not  improper,  in  this  connection,  to  say  that  both  the  acts 
of  June  3,  1916,  and  August  29,  1916,  contemplate  the  furnishing 
of  subsistence,  transportation,  and  uniforms  in  kind,  except  that  the 
proviso  in  the  appropriation  act  must  be  held  to  mean  reimbursement 
on  account  of  amount  paid  out  for  subsistence  and  transportation,  if 
it  means  anything.  The  persons  who  have  attended  the  camps  in  the 
present  calendar  year,  except  possibly  those  who  attended  or  con- 
tinued to  be  at  tbe  camps  after  August  29,  1916,  paid  for  their  sub- 
sistence and  transportation  from  their  own  private  funds,  and  there 
is  DO  way  by  which  the  appropriation  may  be  made  available  for 
them  except  by  way  of  reimbursement.  It  is  presumed  that  men  here- 
after entering  camp  and  those  still  at  camp  will  be  furnished  their 
subsistence  while  at  the  camp  and  transportation,  the  first  from  and 
to  their  homes  and  the  second  to  their  homes,  by  the  proper  military 
authorities. 


FAT  07  BBOIQITS,  OSQAHIZBD  milTIA. 

Hen  who,  after  the  catt  of  tbe  President  of  June  18,  1916,  were  enlisted  tn 
organizatlona  of  the  Organized  Militia  tor  tlie  purpose  of  recrattlng  sucb 
orgBDiEatlotis  to  maxlmnm  strength,  and  wI)o  were  subsequently  mustered 
Into  tbe  service  of  the  United  States,  are  entitled  to  pay  from  Federal 
funds  for  the  period  between  the  date  of  ttielr  enlistment  and  the  date  of 
their  muster  into  the  United  States  service;  but  men  who  were  so  enlisted 
and  were  rejected  upon  application  for  master  Into  the  United  States 
service  are  not  entitled  to  pay  from  ancb  tunds  for  said  period. 
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OomptTolIer  Wmrwlok  to  Thomft*  7.  Btewmrt,  dlibnnlnK  officer,  HaHoaal  Ostrd 
of  TeuniylTuiIk,  Haniibvrc,  Beptemlier  SO,  1S16: 

I  have  your  letter  of  the  25th  instant,  requesting  my  decision 
whether  payment  is  authorized  from  Federal  funds  placed  to  your 
credit,  namely,  pay,  etc.,  of  the  Army,  to  enlisted  men  of  the  National 
Guard  of  Pennsylvania  called  into  the  service  of  the  United  States 
under  the  call  of  the  President  of  June  18,  1916,  between  the  date  of 
.  their  enlistment  and  muster  into  the  United  States  service,  and  also 
to  enlisted  men  between  the  date  of  their  enlistment  and  rejection  on 
physical  examination. 

The  enlisted  men  referred  to  are  not  the  men  who  appeared  at  the 
place  of  company  rendezvous  in  obedience  to  the  call  of  the  President 
of  June  18, 1916,  but  are  the  men  who  were  recruited  and  enlisted  in 
the  National  Guard  of  Pennsylvania  subsequent  thereto  for  the  pur- 
pose of  recruiting  the  companies  which  were  already  in  excess  of  their 
minimum  strength  up  to  the  maximum  strength  as  prescribed  in  sec- 
tion 2  of  the  Tables  of  Organization,  United  States  Army. 

The  militia  or  National  Guard  of  Pennsylvania  was  called  into  the 
service  of  the  United  States  under  section  1  of  the  act  of 'January 
21,  1903  {32  Stat.,  776),  as  amended  and  reenacted  by  section  3  of. 
the  act  of  May  27,  1908  (35  Stat.,  400). 

Section  10  of  the  act  of  January  21,  1903  (32  Stat.,  776)  provides: 

"The  militia,  when  called  into  the  actual  service  of  the  United 
States,  shall,  during  their  time  of  service,  be  entitled  to  the  same 
pay  and  allowances  as  are  or  may  be  provided  by  law  for  the  Reg- 
ular Army." 

Section  7  of  the  act  of  May  27,  1908,  provides: 

"When  the  militia  is  called  into  the  actual  service  of  the  United 
States,  or  any  portion  of  the  militia  is  called  forth  under  the  provi- 
sions of  this  Act,  their  pay  shall  commence  from  the  day  oi  their 
appearing  at  the  place  of  company  rendezvous,  but  this  provision 
shall  not  be  construed  to  authorize  any  species  of  expenditure  pre- 
vious to  arriving  at  such  places  of  rendezvous  which  is  not  provided 
by  existing  laws  to  be  paid  after  their  arrival  at  such  places  of 
rendezvous." 

The  last-named  section  has  referuice  only  to  such  ofHcers  and  en- 
listed men  who  were  actually  members  of  the  militia  forces  called 
into  the  service  of  the  United  States.  The  section  has  no  application 
to  men  who  were  subsequently  enlisted  by  the  State  authorities  for 
militia  organizations  which  had  responded  to  the  call  of  the  Presi- 
dent either  for  the  purpose  of  bringing  the  said  organizations  up  to 
the  minimum  strength  necessary  to  permit  muster  into  the  service  of 
the  United  States,  or  for  the  purpose  of  recruiting  the  compaities 
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which  were  already  in  excess  of  the  minimum  strength  up  to  the 
maximum  strength  as  prescribed  in  the  Tables  of  Organization, 
Uaited  States  Army. 

The  Army  appropriation  act  of  August  2ft,  1916  (Public,  No.  242, 
p.  6),  provided  for  payment  to  those  enlisted  men  who  were  re- 
cruited for  the  purpose  of  bringing  the  organizations  up  to  the 
minimum  strength,  as  follows: 

"That  nothing  in  this  act  or  previous  acts  of  Congress  shall  be 
construed  to  prohibit  the  paying  of  men  enlisted  by  said  authorities 
of  any  State  for  militia  organization  for  the  purpose  of  bringing 
said  organization  up  to  the  minimum  necessary  to  permit  of  the 
muster  in  of  said  organization,  from  the  date  of  such  enlistment  to 
the  date  of  muster  in  or  from  date  of  enlistment  to  date  of  rejection, 
after  physical  examination." 

Said  provision  authorizes  payment  to  enlisted  men  who  were  re- 
cruited to  bring  any  organization  up  to  the  minimum  strength  neces- 
sary to  permit  of  muster  in  of  the  organization,  between  the  date  of 
enlistment  and  the  date  of  muster  in  and  between  the  date  of  enlist- 
ment and  the  date  of  rejection,  after  physical  examination.  No- 
where is  provision  made,  in  terms,  for  payment  to  enlisted  men  who 
were  recroit«d  for  the  purpose  of  bringing  the  organization  up  to 
the  mazimtm]  prescribed  in  the  regulations  for  the  Regular  Army, 
between  date  of  enlistment  and  date  of  muster  in  and  between  date  of 
enlistment  and  date  of  rejection,  after  physical  examination. 

I  see  no  reason,  however,  why  the  general  rule  may  not  be  applied 
as  to  those  men  who  were  accepted  into  the  service  by  muster  in,  by 
paying  them  from  the  date  they  entered  into  the  contract  of  enlist- 
ment to  the  date  of  their  muster  into  the  service;  but  as  to  the  other 
class,  namely,  those  men  who  were  rejected,  I  am  of  opinion  that 
they  may  not  be  paid.  The  Oovernment  is  under  no  obligation  to 
pay  those  men  who  were  enlisted  to  bring  the  organization  up  to  the 
maximum  and  who  were  rejected  for  muster  into  the  service  of  the 
United  States  on  account  of  physical  disqualification.  If  those  men 
are  to  be  paid  from  Federal  funds  for  the  time  between  date  of  enlist- 
ment and  date  of  rejection,  it  must  be  by  some  congressional  authori- 
zation hereafter. 

The  questions  submitted  are  answered  accordingly. 
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COITTBAOIS,  COmTSVCTZTB  ACCBriAHCE  07  WOSK. 

Where  a  dredgtng  contract  provides  that,  after  the  apparent  coiupletton  of  a 
eubdlvlsioD  of  ttie  work,  such  subdivision  shall  l>e  surveyed  and  the  con- 
tractor required  to  do  any  additional  dredging  therein  thus  found  to  be 
required,  before  proceeding  with  other  work,  and  that  a  final  estimate  will 
then  be  pr^ared  and  the  work  finally  accepted,  a  failure  on  the  part  of 
the  Government,  following  such  redredging.  to  notify  the  contractor  that 
the  subdivision  Is  not  completed,  and  a  payment  for  the  redre<lglng  work, 
are  to  be  regarded  as  constituting  a  final  acceptance  of  the  work  In  such 
subdivision. 

Conptroller  Warwick  to  the  SeoretaTy  of  War,  September  30,  1916: 

By  your  authority  the  Chief  of  Engineers,  United  States  Army, 
September  8, 1916,  requests  my  decision  as  to  the  right  of  L.  T.  Gay- 
lord  to  final  payment  for  dredging  work  done  'Jnder  contract  of 
Decemher  24,  1914,  in  advance  of  compliance  with  certain  instruc- 
tions of  the  engineer  officer  in  charge  of  the  work  with  respect  to 
the  completion  of  certain  sections  of  the  work. 

By  the  terms  of  the  contract  mentioned  L.  T.  Gaylord  nndertook 
and  agreed  to  furnish  the  necessary  labor  and  plant  and  to  do  the 
dredging  in  Staten  Island  Sound,  estimated  to  involve  about 
1,428,571  cubic  yards  of  material,  place  measurement,  required  for 
making  the  channel  as  described  in  the  attached  specifications. 

Paragraph  20  of  the  specifications  described  the  work  to  be  done 
as  follows : 

"  The  work  to  be  done  in  Staten  Island  Sound,  N.  Y,  and  N,  J., 
under  these  specifications,  consists  in  dredging  for  making  a  channel 
from  the  vicinity  of  the  Baltimore  &  Ohio  Railroad  bridge  at  Kliza- 
bethport  to  deep  water  in  the  vicinity  of  Sewaren,  or  so  far  as  the 
available  funds  will  admit,  the  length  of  the  area  to  be  dredged 
being  about  6  niile&  The  channel  to  be  dredged  to  a  depth  of  twenty- 
five  (25)  feet  at  mean  low  water,  with  an  allowance  of  one  (1)  foot 
for  overdepth.  The  bottom  width  of  the  channel  to  be  four  hundred 
(400)  feet,  with  an  allowance  for  side  slopes  not  flatter  than  1  on 
8.     •     •     *" 

Paragraph  23  provided  that  the  price  bid  per  cubic  yard  for 
dredging  should  cover  the  cost  of  removal  and  disposition  of  all 
material  encountered  except  ledge  rock  and  bowlders  exceeding  one- 
half  cubic  yard  each.  The  removal  of  ledge  rock,  if  found,  was 
not  required,  but  it  was  stated  that  material  to  be  classified  as  ledge 
rock  must  be  of  such  composition  as  would  require  blasting  for  its 
removal,  and  should  not  include  fragments  of  rock  or  bowlders 
capable  of  being  raised  in  one  piece.  Bowlders  and  fragments  of 
rock  exceeding  one-half  cubic  yard  each  were  to  be  removed  and 
paid  for  at  the  rate  of  $1.50  per  cubic  yard. 

Paragraph  26  provided  the  basis  of  measurement  and  payment, 
and  materials  were  to  be  measured  in  place;  that  is,  soimdiugs  were 
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to  be  made  in  advance  of  the  work  and  behind  the  di-edge  as  the 
work  progressed,  and  the  difference  was  to  represent  tiie  materialB 
actually  removed. 
Said  paragraph  further  provided: 

"As  soon  as  practicable  after  the  completion  of  each  season's  work, 
or  of  such  estaolished  subdivisions  as  will  not  be  injuriously  affected 
by  work  on  other  subdivisions,  the  area  dredged  will  be  thoroughly 
examined  by  soundings  as  well  as  by  sweeping  if  deemed  advisable 
by  the  contracting  officer,  and  should  any  lumps,  ridges,  shoal,  or 
other  lack  of  contract  depths  be  disclosed  by  this  examination  the 
contractor  will  be  required  to  level  them  off  by  dragging  the  bottom 
or  to  remove  them  by  dredging,  as  may  be  required  By  tne  contract- 
ing officer,  •  •  ♦  When  trie  entire  area  or  the  area  of  any  of 
the  specified  subdivisions  is  thus  found  to  be  in  satisfactory  condi- 
tion tbe  work  thereon  will  be  finally  accepted  and  final  estimates 
will  then  be  made  thereon  based  entirely  on  the  difference  between 
the  last  soundings  made  before  dredging  and  the  results  of  the  last 
examination,  subject  to  proper  deductions  or  corrections  of  deduc- 
tions already  made  on  account  of  dredging  outside  specified  limits  or 
for  overdepth  dredging  (par.  27),  and  such  deductions  or  correc- 
tions of  deductions  will  be  included  in  the  next  monthly  estimates; 
and  the  matter  will  not  thereafter  be  reopened  except  on  evidence 
of  collusion,  fraud,  or  obvious  error.  The  acceptance  of  a  com- 
pleted subdivision  shall  not  change  the  time  of  payment  of  the  re- 
tained percentages  for  the  whole  or  any  part  of  the  work  as  stated 
in  paragraph  17." 

The  contract  price  for  the  work,  performed  in  accordance  with 
the  above  stipulations,  was  IS^^  cents  per  cubjc  yard,  place  measure- 
meat,  and  the  maimer  of  payment  was  fixed  by  paragraph  17  as 
follows : 

"Payments  will  be  made  monthly  on  estimates  of  such  material 
as  has  been  excavated  and  deposited  in  accordance  with  the  specifi- 
cations, and  not  included  in  any  prior  estimate,  except  that  ten  (10) 
per  cent  of  the  amount  of  each  estimate  will  be  retained  until  the 
contract  work  is  fifty  (50)  per  cent  completed;  and  thereafter,  with 
each  monthly  payment,  there  will  be  paid  such  portion  of  the  retained 
percentage  as  is  in  excess  of  ten  (10)  per  cent  of  the  estimated  cost 
of  completing  the  work  remaining  to  oe  done,  until  the  amount  of 
the  reserve  is  reduced  to  five  thousand  (5,000)  dollars,  after  which 
tbe  amount  of  reserve  will  remain  unchanged  until  the  full  com- 
pletion of  the  contract.    •    •    • » 

For  convenience  the  work  was  divided  into  sections,  numbered 
from  0  to  22,500.  The  work  was  begun  on  January  9,  1915,  and  was 
carried  on  continuously  until  August  6, 1916,  except  for  minor  inter- 
ruptions caused  by  necessary  repairs,  etc.,  the  progress  of  tbe  work 
having  always  been,  it  is  stated,  greater  than  the  minimum  require- 
ments of  the  contract. 
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Prior  to  October,  1915,  dredging  was  done  in  those  sections  ex- 
tending from  9,000  to  11,100.  Soundings  mrde  following  dredging 
done  in  those  sections  indicated  that  the  work  had  not  been  completed 
in  what  the  contracting  officer  considered  a  satisfactory  manner,  so 
that,  on  October  26,  1915,  he  wrote  the  contractor  with  reference  to 
the  sections  referred  to,  and  others  theretofore  dredged,  as  follows: 

"You  are  reminded  that  you  have  received  final  payment  for  the 
stretches  5,000  to  6,000  (distances  measured  from  B.  &  O.  bridge), 
and  8,000  to  9,000.  Our  soundings  show  that  the  stretches  4,000  to 
5,000  and  from  6,000  to  8,000  are  in  condition  for  final  acceptance, 
and  the  estimates  for  these  stretches  are  being  prepared.  In  the 
stretch  0-4,000  tliere  are  several  shoals  on  which  the  depth  is  as  little 
as  twenty-two  feet.  You  are  hereby  requested,  under  paragraph  30 
of  the  specifications  attached  to  your  contract,  to  put  a  dredge  in 
the  stretch  0-4,000,  and  to  clean  up  that  stretch  tor  final  accept- 
ance.   •    •    • 

"With  respect  to  the  stretch  9,000-11,000  (specifically  9,500-10,700), 
there  is  a  large  shoal  which  should  be  cleaned  up  before  further  work 
is  done  in  advance;  i.  e.,  beyond  where  you  are  now  working  (about 
station  12,500).  After  completing  the  stretch  0-4,000,  therefore,  you 
are  requested  to  clean  up  the  shoals  in  the  stretch  9,000-11,000;  or, 
if  you  desire  to  use  two  dredges,  one  should  be  at  work  in  0-4,000 
by  November  15,  and  the  other  in  9,000-11,000  by  the  same  date." 

In  compliance  with  these  instructions  the  contractor  placed  a 
dredge  in  the  section  9,000-11,000  on  November  11  and  continued  the 
work  of  redredging  therein  until  November  30,  1915.  Between 
December  1  and  4,  1915,  the  contracting  officer  caused  a  further 
survey  to  be  made  of  that  stretch,  such  survey  indicating,  it  is  now 
alleged,  that  numerous  shoals,  etc.,  still  remained  to  be  removed. 

The  contractor  was  not  given  any  official  notice  of  the  results  of 
this  last  survey,  though,  from  the  contracting  officer's  statement,  it 
appears  that  his  representatives  probably  knew  of  such  results.  He 
took  no  steps,  however,  toward  completing  the  stretch  in  question, 
in  accordance  with  the  contract  requirements,  and  was  not  further 
directed  so  to  do  until  June  2,  1916,  when  his  attention  was  again 
invited  to  the  condition  of  such  section  and  he  was  instructed  to  do 
further  dredging  work  therein.  This  request  was  renewed  on  July 
28, 1916,  but  no  further  work  has  been  done  in  said  section  up  to  the 
present  time.  All  work  covered  by  contract  has  been  completed  in 
«  manner  satisfactory  to  the  contract  officer,  with  the  exception  of 
tHe  parts  of  sections  referred  to. 

On  December  8,  1915,  the  contractor  was  paid  the  monthly  esti- 
mate for  the  work  done  during  November,  1915,  not  including  any 
work  of  redredging,  nothing  appearing  on  the  voucher  covering 
such  payment  to  indicate  the  sections  from  which  the  materials  thus 
paid  for  were  dredged.  On  January  1, 1916,  he  was  paid  apparently 
for  the  materials  removed  in  redredging  operations,  description  on 
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the  Toucher  of  the  work  done  indicating  such  redredging  to  have 
been  made  "  from  station  0  to  12,000."  On  January  17, 1916,  he  was 
paid  an  estimate  covering  dredging  done  during  December,  nothing 
appearing  on  this  voucher  to  indicate  the  stations  from  which  the 
materials  thus  paid  for  were  dredged. 

The  contractor  now  contends  that  the  work  has  all  been  completed; 
that  is,  that  he  can  not  now  be  required  to  return  to  stations  9,000- 
11,100  and  do  further  work  therein.  It  is  argued  thtft  the  making 
of  the  estimate  covering  the  materials  removed  therefrom  in  Novem- 
ber and  the  payment  to  him  of  the  contract  price  for  removing  said 
materials  constituted  an  acceptance  of  the  work  in  said  sections,  and 
that  under  paragraph  26  of  the  contract  specifications  he  is  required 
to  do  no  further  work  in  said  sections.  It  is  admitted  that  no  formal 
acceptance  of  the  work  therein  was  given,  but  the  contractor  relies 
npon  the  facts  above  set  forth  as  constituting  an  implied  but  final 
acceptance  of  the  work  in  question. 

As  already  indicated,  the  work  does  not  appear  to  have  been  done 
on  a  ''seasonal"  basis,  but  rather  upon  an  "establi^ed  subdivision 
'jasis";  that  is,  the  work  was  carried  on  "by  sections  and  was  not 
itopped  or  retarded  on  account  of  changes  of  season&  The  letter 
of  the  contracting  officer,  above  quoted,  indicates  that  "final  pay- 
ments "  for  sections  were  made  and  recognized  and  that  "  final  ac- 
ceptance" of  work  in  given  sections  was  also  accorded.  So  far  as 
appears  the  redredging  work  done  in  compliance  with  said  orders  in 
stretch  0-4,000  was  accepted,  either  expressly  or  impliedly,  as  in 
fnll  compliance  with  the  contract  requirements  with  respect  to  those 
sections,  and  likewise,  so  far  as  appears,  the  only  "  acceptance "  of 
the  work  in  said  sections  that  was  given  was  effected  by  the  payment 
made  on  January  1,  1916,  as  above  set  forth.  Just  why  a  similar 
payment  for  work  done  on  the  other  sections,  9,000-11,000,  should 
not  likewise  constitute  an  acceptance  of  the  work  in  those  sections  I 
am  at  some  loss  to  understand. 

The  evident  object  and  purpose  of  providing  for  final  estimates  on 
sections  as  the  work  proceeded  was  to  relieve  the  contractor  from 
responsibility  for  the  removal  of  accretions  therein,  after  the  con- 
tract requirements  had  been  met,  and  any  delay  in  such  acceptance 
would  naturally  result  iit  imposing  upon  the  contractor  a  burden 
which  the  contract  did  not  contemplate  that  he  should  bear. 

If  the  survey  made  in  December,  1915,  showed,  therefore,  that  the 
stretch  9,000-11,000  was  not  completed  in  accordance  with  the  con- 
tract requirements,  the  contractor  should  have  been  given  timely 
notice  to  that  effect  and  further  directions  as  to  what  should  be  done. 
That  no  such  notice  and  instructions  were  given  before  permitting 
the  contractor  to  proceed  with  the  work  in  other  sections  can  there- 
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fore  be  construed  only  as  an  implied,  but  binding,  acceptance  of  the 
work  in  question ;  for,  as  before  indicated,  I  think  the  contractor  had 
an  absolute  right,  following  redredging  work,  either  to  have  the  work 
accepted,  or  to  have  timely  orders  as  to  the  further  requirements  before 
acceptance;  and  an  order  delayed  from  December,  1916,  to  June, 
1916,  could  hardly  be  termed  a  timely  order.  The  plain  import  of  the 
voucher  covering  redredging  work  done  in  compliance  witti  order  of 
October  26, 1915,  w&s  that  the  work  in  all  sections  therein  mentioned 
(stations  0-12,000)  had  been  completed  in  accordance  with  the  con- 
tract requirements.  I  doubt  if  any  payment  covering  such  work 
should  properly  have  been  made  until  such  fact  could  be  certified. 

On  all  the  facts  I  am  obliged  to  conclude  that  the  work  from  sta- 
tion 9,000  to  11,000,  whatever  its  present  incomplete  state,  has  been 
accepted  as  complete,  and  that  the  contractor  can  not  now  be  required 
to  return  thereto  and  do  further  work. 

You  are  advised,  therefore,  that  if  the  contractor  had  otherwise 
completed  the  contract  undertaking  in  a  satisfactory  manner  final 
payment,  including  reserved  percentages,  etc.,  may  properly  be  made. 


TBAlTSPOBTAtXON  OF  BAOOAOK— HAYT. 
An  officer  of  the  Navy  on  the  retired  list  who  Is  detached  from  active  duty  and 
ordered  to  his  home,  which  Is  befond  the  continental  Itnitta  of  the  United 
States,  Is  entitled  to  reimbnrsement  for  the  cost  of  transportation  of  bis 
baggage  from  the  United  States  to  his  home. 

leottton  hy  Comptroller  Warwick,  B«ptem1>er  SO,  1916: 

Virgil  Baker,  lieutenant,  United  States  Navy,  retired,  applied 
August  31,  1916,  for  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing,  per  settlement  No.  89324,  August 
14,  1916,  his  claim  for  reimbursement  for  amount  paid  as  frei^t 
charges  on  household  goods  shipped  from  New  York  to  San  Juan, 
P.  R 

On  October  27,  1913,  appellant  was  given  orders  at  Pass  Christian, 
Miss.,  to  proceed  to  Baltimore,  Md.,  for  duty  in  charge  of  the  branch 
hydrographic  office  at  that  place.  On  October  30, 1914,  he  requested 
the  Bureau  of  Navigation,  Navy  Department,  to  change  his  place  of 
usual  residence  from  Pass  Christian,  Miss,,  to  San  Juan,  P.  R  On 
June  1, 1916,  he  was  detached  from  duty  in  the  branch  hydrographic 
office,  Baltimore,  Md.,  and  ordered  to  proceed  to  his  home.  His  claim 
is  for  transportation  charges  on  4,623  pounds  of  household  goods 
from  New  York  to  San  Juan,  P.  R.,  amounting  to  $34.35. 

Naval  officers  ordered  to  perform  travel  outside  the  limits  of  the 
United  States  in  North  America  are  only  entitled  to  actual  expenses 
(act  of  March  3,  1901,  31  Stat.,  1029).  When  naval  officers  are  not 
entitled  to  mileage  for  travel  as  provided  in  the  act  of  March  3, 1901, 
it  has  been  held  that  their  allowance  for  travel  is  the  same  as  that 
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ftuthorized  for  officers  of  the  Army  (21  Comp.  Dec.,  537).  An  officer 
of  the  Army  detached  from  duty  in  the  United  States  and  ordered 
to  his  home,  'which  is  outside  the  limits  of  the  United  States  (8  Comp. 
Dec.,  349),  would  be  entitled  to  transportation  of  his  baggage  at  pub- 
lic expense  within  the  limit  of  weight  preecribed  in  the  regulations. 

From  the  above,  it  follows  that  appellant,  when  detached  from 
duty  in  Baltimore  and  ordered  to  his  home  in  Porto  Kico,  was  entitled 
to  actual  expenses  for  the  travel  involved  outside  the  United  States, 
including  the  expense  of  transportation  of  his  baggage.  The  weight 
of  the  baggage  shipped  by  appellant  was  within  the  authorized  allow- 
ance for  a  lieutenant,  6,000  pounds. 

The  action  of  the  auditor  is  reversed,    *    •    •. 


IBAXBPOEIATIOH,  BHOXTAGB. 
Since  It  la  the  daty  of  tbe  QoTerument,  aa  constgoee,  to  send  a  respooatble  snd 
oompetrat  representative  to  receive  freight  from  a  carrier,  where  It  falla 
ao  to  do  and,  wltb  respect  to  an  allied  abortage,  the  carrier  contends  that 
the  frelgbt  was  actually  delivered  to  the  Oovernment'a  representative  and 
the  aovN-nment  Is  unable  to  disprove  anch  contention,  the  loas  involved 
mnat  be  borne  by  the  Oovernment 
Deeltloa  liy  Comptraller  Warwick,  October  S,  1016: 

The  Southern  Pacific  Co.  applied  July  10,  1816,  for  a  revision  of 
the  action  of  the  Auditor  for  the  Interior  Department  in  disallowing, 
by  settlement  No.  49094,  April  19, 1916,  $6.73  on  its  bill  No.  F^6803, 
being  the  value,  including  freight,  of  1  sack  of  sugar  lost  in  tran^t 
per  hill  of  lading  No.  1026,  September  30, 1915,  from  San  Francisco, 
Cal.,  to  Etko,  Nev.  According  to  bill  of  lading  the  shipment  of 
5  sacks  of  sugar  (505  pounds)  destined  to  Elko,  Nev.,  was  received 
at  destination  October  26, 1915,  with  1  sack  short,  as  indicated  on  the 
back  of  tbe  bill  of  lading. 

The  Commissioner  of  Indian  Affairs,  per  letter  of  April  15,  1916, 
to  the  Auditor  for  the  Interior  Department,  stated  that  the  railway 
company  should  be  charged  with  the  cost  of  the  sugar,  $5.95  per 
cwt.,  and  the  freight,  whereupon  the  auditor  disallowed  $6.73. 

Tike  company  in  its  application  for  revision  contended  that  it  is 
entitled  to  credit  for  the  amount  deducted  for  reasons  stated  as 
follows: 

**  This  shortage  has  been  investigated  by  our  freight-claim  agent, 
who  advises  as  follows: 

" '  For  ready  reference  em  handing  you  copy  of  receipt  held  by 
Agent  £lko  snowing  signature  of  nace  Harney,  October  5,  1915. 
Superintendent  of  Indian  school,  Mr.  Simonds,  subsequent  to  arrival 
of  this  sugar,  asked  the  agent  at  Elko  if  the  Indian  to  whom  the 
sugar  was  delivered  had  really  received  5  sacks,  and  when  informed 
by  the  agent  that  he  had  superintendent  stated  that  he  would  have  > 
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to  char^  the  Indian  with  it,  as  probably  he  had  either  sold  it  oc 
traded  it  off  for  aomething  else.  Agent  states  there  is  no  question 
about  complete  deliverr  of  the  sugar  to  the  Indian  and  that  there 
was  no  shortage  or  liability  with  this  company.* " 

In  view  of  the  contention  of  the  Southern  Pacific  Co.  that  the 
whole  shipment  wag  delivered  to  the  agent  of  the  Government  sent 
to  receive  the  same,  the  Commissioner  of  Indian  Affairs  w^  requested 
by  this  office,  per  letter  of  July  21,  1916,  to  investigate  and  report 
upon  the  facts,  so  that  it  may  be  determined  whether  credit  should 
be  given  the  company  as  claimed.  The  commissioner  replied,  per 
letter  of  September  27,'  1916,  as  follows; 

"Keplying  to  y;our  letter  of  July  21,  1916,  appeal  No.  26102 
(K.  H.  a.) ,  there  is  inclosed  a  letter  from  the  supenntendent  of  the 
Western  Shoshone  Indian  School  (I.  O.,  file  101029),  stating  that 
the  sack  of  sugar  referred  to  by  you  was  certainly  ^ort  when  the 
remainder  of  uie  sugar  was  delivered  at  his  agency,  but  that  it  is 
entirely  possible  that  the  sack  may  have  been  receipted  for,  as  the 
railroad  company's  agent  signed  the  Indian  freighter's  name,  the 
Indian  being  unable  to  write. 

"  The  office  has  no  information  to  add  to  the  facta  set  forth  in  the 
superintendent's  letter,  but  it  is  desired  to  state  that  no  objection  will 
be  interposed  if  you  believe  that  the  suspended  amount  should  be 
paid  the  Southern  Pacific  Co.  It  is  inevitable  that  there  should  be 
some  difference  between  the  records  of  the  railroad  company  and  the 
records  of  our  superintendent  at  this  point,  as  the  agency  is  120  miles 
from  the  railroad  and  it  is  impracticable  to  send  an  ^it^oyee  with 
the  Indian  freighters  to  check  out  the  supplies  at  Elko.  The  cost  of 
sending  an  employee  in  this  way  each  tmie  would,  in  the  course  of 
the  jear,  amount  to  nearly  as  much  as  the  value  of  the  supplies 
received.  Until  some  better  arrangement  can  be  worked  out  this 
office  would  prefer  to  have  an  occasional  shortage  paid  for." 

The  letter  of  the  superintendent  of  the  Western  Shoshone  Indian 
School  referred  to,  dated  September  20,  1916,  is  as  follows : 

"  Seferrin^  to  your  Form  5-389,  dated  July  24, 1916,  and  to  your 
reference  to  it  in  office  letter  indexed  as  above,  of  date  September  11, 
1916,  I  have  the  honor  to  state  that  the  delay  in  replying  to  the 
first  letter  mentioned  was  due  to  the  fact  that  the  Indian,  Race 
Harney,  who  was  concerned  in  this  matter,  has  been  absent  from  the 
reservation  for  some  time  and  has  only  just  returned.  Upon  inquiry 
of  Race  Harney,  I  find  he  remembers  tiie  incident  in  question  very 
clearly.  He  states  that  when  he  returned  to  the  agenc^  from  Elko 
with  his  load  of  freight,  Supt.  Symons  told  him  there  was  1  sack 
of  sugar  short;  that  mere  should  have  been  5  instead  of  i  sacks  of 
sugar.  The  superintendent  said  nothing  further  to  him  regarding 
the  matter.  Race  Harney  denies  harine  signed  any  paper  or  receipt 
for  the  goods  in  the  office  of  the  freight  agent  at  £lko — he  thinks, 
however,  that  the  freight  agent  signed  his  name  for  him,  as  he  (the 
Indian)  is  unable  to  either  read  or  write.  Any  freight  bill,  appar- 
ently signed  by  Race  Harney,  must  have  been  signed  by  the  freight 
agent  for  him.   I  also  made  mquiry  of  another  Indian,  Alex.  Mc^e, 
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irtio  was  witli  Rnce  Harney  at  the  time,  and  he  states  tliat  he  had 
frei^t  for  Mr.  J.  A.  Sewell,  the  Indian  trader  here,  and  none  for 
the  GoTemment  on  that  trip,  and  that  he  signed  a  freight  bill  for 
Mr.  Sewell's  freight  only. 

"For  the  information  of  the  t^ce  I  might  state^that  the  town  of 
Elko  is  in  the  midst  of  large  cattle-raising  and  mining  districts, 
and  that  there  is  a  great  deal  of  freight  handled  at  this  place.  Gov- 
ernment freight  is  largely  mixed  with  the  freight  for  the  merchants 
of  that  towD,  and  it  is  a  very  easy  matter  for  the  freight  agent  to 
make  a  mistake  in  loading  freight  out. 

"I  have  no  particular  Knowledge  of  this  transacti(Hi  myself,  but 
I  do  know  that  it  is  very  necessary  for  the  person  who  signs  for 
freight  there  to  be  very  careful,  and  be  able  to  distinguish  each  pack- 
age for  which  he  signs,  for  the  reason  that  he  is  very  liable  to  have 
gotten  merchandise  belonging  to  some  other  party. 

'*  As  far  as  I  have  knowl^?e,  the  Indians  who  haul  our  freight 
have  never  been  known  to  steal,  and  I  believe  in  this  particular  case 
there  must  have  been  some  error  in  loading  the  freight  out  when  it 
left  the  freight  depot  in  Elko.  Subvoucher  No.  4  to  freighter's 
voDcher,  aectmd  quarter,  1916,  shows  '4  sacks  sugar'  received  and 
paid  for." 

From  the  evidence  in  the  case  the  receipt  of  the  Indian  for  the 
supplies  must  be  eliminated  as  worthless.  It  is  not  certain  that  the 
supplies  were  delivered  and  the  Indian  may  have  been  imposed  upon, 
as  it  appears  that  he  did  not  know  what  he  received.  But  the  agent 
states  positively  that  the  goods  were  delivered  and  the  Government 
has  no  evidence  to  contradict  the  same.  The  shortage  at  destina- 
tion, 120  miles  from  the  railroad  station,  does  not  prove  nondelivery 
by  the  railroad  agent. 

It  appears  that  it  is  the  duty  of  the  consignee,  whidi  in  this  case  is 
the  Government,  to  send  a  responsible  representative  to  receive 
freight  from  a  railroad  company,  and  failing  to  do  this  the  consignee 
must  bear  the  necessary  consequences.  The  loss  in  this  case  must  be 
charged  to  the  Government's  method  in  sending  to  receive  the  goods. 

Fnmi  the  evidence  in  this  case  (he  railroad  company  can  not  be 
held  liable  for  the  loss. 

PAT  OF  HOBPrtAI  APPABHTICES,  NATT. 

Aa  soon  as  the  new  tiystem  of  ratlrg!>  provided  Id  tbe  act  of  AufruM  20,  lAlS,  for 
the  enlisted  force  of  tbe  Hospital  Corpe  of  tbe  Navy  shall  have  beea  cMab- 
llshed  enlisted  men  thereof  then  rated  as  ho^ltal  apprentices,  second  cinsi, 
shall  be  paid  only  $10  per  month,  although  prior  to  the  passage  of  that  act 
or  the  estubUshinent  of  the  ratings  therein  provided  they  were  serving  aa 
hospftnl  apprentices  at  $20  per  month. 

Comptrollei'  Warwick  to  the  Secretary  of  the  Navy,  Ootober  5,  1918: 
I  have  your  submission  of  September  13,  1916,  asking — 
1.  Whether  the  rate  of  pay  of  a  hospital  apprentice,  second  claas, 

shall  be  $20  per  month,  the  rate  of  pay  of  the  former  hospital  ap- 

".  Otitic 
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prentice,  <«-  $ld  per  month,  the  rate  of  pay  of  the  correspoDding 
rating  in  the  seamen  brandi  f 

2.  Whether  the  hospital  apprentices  now  in  the  service,  who  have 
been  enlisted  at  $20  per  month,  will  continae.at  that  rate  of  pay,  or 
shaU  be  reduced  in  pay  to  $19  per  month  t 

The  naval  act  of  August  29,  1916  (39  Stat  S72) ,  after  providing 
that  thereafter — 

"the  authorized  strength  of  the  Hospital  Corps  of  the  Navy  diail 
equal  three  and  one-half  per  centum  of  the  authorized  enlisted 
strength  of  the  Navy  and  Marine  Corps,  and  shall  be  in  addition 
thereto," 

provides  that  "  as  soon  as  the  necessary  transfers  or  appointmmts 
may  be  effected  "  the  Hospital  Corps  of  the  Navy  "  shall  consist  of 
the  following  grades  and  ratings." 

The  ratings  of  enlisted  men  of  the  corps  of  which  it  states  it  shall 
at  such  future  time  consist  are  enumerated,  the  lowest  being  that  of 
"hospital  apprentices  second  class."  The  lowest  enlisted  rating  in 
the  corps  when  the  legislation  was  enacted  was  that  of  "hospital 
apprentices."  The  new  legislation  omits  the  rating  of  "  hospital  ap- 
prentices "  from  the  future  ratings  it  establishes  and  in  the  place  of 
it  includes  that  of  "hospital  apprentices  second  class."  It  then 
corresponds  this  future  rating  of  "  hospital  apprentices  second  class  " 
to  the  respective  corresponding  enlisted  ratings  in  the  "seamen 
branch  "  of  "  seamen  second  class." 

There  is  only  one  rating  in  the  seamen  branch  of  seamen  second 
class — that  of  "ordinary  seamen" — ^tho  pay  attached  to  which  is 
$19  per  month,  and  the  designation  of  this  rating  of  "  ordinary  sea- 
men" is  elsewhere  in  the  act  (p.  22)  to  be  changed  to  that  of  "sea- 
man second  class  without  change  of  pay."  This  change,  it  is  under- 
fitood,  has  not  as  yet  been  effected. 

The  act  repeals  section  8  of  the  act  of  June  17,  1896  (80  Stat., 
474),  and  further  provides  that  the  pay  of  enlisted  men  of  the 
corps  shall  be  the  same  as  then  or  thereafter  "  allowed  for  respective 
corresponding  ratings,"  with  certain  exceptions  not  here  material. 
It  does  not  provide,  as  did  the  act  of  May  13,  1908,  that  nothing 
therein  should  be  construed  to  reduce  the  pay  of  any  enlisted  man. 
(85  Stat,  128,  146.) 

Answering  your  questions,  you  are  advised — 

1.  That  the  legislation  of  August  29,  1916,  does  not  immediately 
replace  the  enlisted  ratings  of  the  corps  in  existence  at  the  time  of 
its  enactment  with  the  new  set  of  ratings  it  establishes,  bat  post- 
pones the  date  when  such  replacement  shall  occur  until  "  as  soon  as 
the  necessary  transfers  or  appointments  may  be  effected  "  to  enable 
this  new  system  to  become  operative.  It  is  understood  tliat  this 
necessary  preliminary  work  has  not  as  yet  been  completed.    Until 
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sneh  date  the  rating  of  "  hospital  apprenticee  "  will  continue  and  the 
pay  of  that  rating  will  be  that  now  attached  to  it,  $20  per  month. 

2.  Hospital  apprmtices  now  in  the  service  wiil  continue  to  be 
entitled  to  the  pay  of  that  rating,  $20  per  month,  so  long  as  they 
continue  in  that  rating.  When  that  rating  shall  have  ceased  to 
exist  by  the  inauguration  of  the  new  system  of  ratings  there  will  be 
no  hospital  apprentices  and  no  rate  of  pay  for  service  as  such. 
Enlisted  men  rated  as  "  hospital  apprentices  second  class  "  who  were 
formerly  "hospital  apprentices"  will,  from  the  date  the  new  system 
shall  be  inaugurated,  be  entitled  to  the  pay  that  Congress  has  at- 
tached to  that  rating,  $19  per  month,  the  pay  corresponding  to  that 
of  the  rating  in  the  seamen  brandi  of  seamen  second  class,  whether 
the  designation  of  that  rating  shall  then  be  that  of  ''ordinary 
seamen  "  or  that  of  "  seaman  second  class." 


DEDTTOIION  07  AII0KHET8'  FEES  IV  8ETTLXXEHT  OF  CLAUCS. 

The  act  of  June  6,  1900,  proTidIng  for  the  deduction  of  attorneys'  fees  In  tba 
settlement  of  claims  of  officers,  Boldlers,  BaUora,  and  marlnea,  baa  no  ap- 
plicatloD  to  claims  of  dvUlans  arlaliiK  oat  of  tbelr  attendance  at  dtlsen^ 
traliUoK  campa,  condncted  by  the  War  Department 
Sedition  by  CoBptroller  Warwlok,  Oetolwr  S,  1916: 

The  Auditor  for  the  War  Department  submitted  for  approval,  dis- 
approval, or  modification  his  decision  dated  the  2d  instant,  making 
an  original  construction  of  the  act  of  June  6,  1900  (81  Stat,  687), 
which  provides: 

"  That  in  the  settlement  of  claims  of  officers,  soldiers,  sailors,  and 
marines,  or  their  representatives,  and  all  other  claims  for  pay  and 
aUowances  within  the  jurisdiction  of  the  Auditor  for  the  War  I>e- 
partment  or  the  Auditor  for  the  Navy  Department,  presented  and 
Bled  hereafter  in  which  it  is  the  present  practice  to  make  deductions 
of  attorneys'  fees  from  the  amount  found  due,  no  deductions  of  fees 
for  attorneys  or  agents  shall  hereafter  be  made,  but  the  draft,  chedc, 
or  warrant  for  the  full  amount  found  due  shall  be  delivered  to  the 
payee  in  person  or  sent  to  his  bona  fide  pwit-office  address  (readence 
or  place  of  bumness).'* 

The  auditor's  construction  of  said  statute  is  that  claims  of  citizens 
growing  out  of  the  military  training  and  instruction  camps  author- 
ized by  the  act  of  June  3,  1916  (Public,  No.  86,  p.  88),  which  they 
attended  in  the  calendar  year  1916,  and  in  oonnecti(Mi  with  which  re- 
imbursement of  certain  expenses  was  authorized  by  the  Army  appro- 
priation act  of  August  29, 1916  {Public,  No.  242,  p.  83),  come  within 
the  purview  of  said  act  of  June  6,  1900,  in  so  far  as  the  delivery  of 
settlement  warrants  is  concerned. 

The  auditor's  decision  is  disapproved. 

Digitized  bvGoO^^IC 
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The  persons  ftttesding  these  several  camps  were  nuther  offioera, 
soldiers,  sailors,  nor  marines,  or  their  representatives,  nor  ar«  the 
claims  presented^e  claims  for  pay  and  allowances  within  the  juris- 
diction of  the  Auditor  for  the  War  Department,  "  in  which  it  is  the 
present  practice  to  make  deductions  of  attorneys'  fees.**  These  clainia 
did  not  exist  until  the  passage  of  the  act  of  August  29,  1916,  hence 
ihby  are  not  of  the  claims,  or  even  the  class  of  claims,  in  which  it  was 
the  practice^  before  June  6,  1900,  to  make  deductions  of  attorneys' 
fees. 

It  is  not  material  or  controlling  in  what  division,  or  section  of 
division,  of  the  auditor's  olSce  the  claims  of  these  citizens  are  settled, 
or  whether  they  are  termed,  in  office  phraseology,  military  or  civil 
claims.  The  act  of  June  6,  1900,  can  have  no  n.pplication  to  them 
because  they  are  not  claims  abont  which,  on  Jnne  6, 1900,  there  could 
have  been  any  practice  one  way  or  the  other  as  respects  the  deduction 
of  attorneys'  fees  for  the  reastm  that  they,  or  any  claims  like  them, 
did  not  exist  at  that  time. 

The  claims  settled  by  the  Auditor  for  the  War  Department,  in 
which  it  was  the  practice  prior  to  Jime  6,  1900,  to  make  deductions 
of  attorneys'  fees,  were  in  cases  of  officers,  white  soldiers,  Indian 
soldiers,  laundresses  and  matrons  (colored  and  white),  laundrymen, 
post  traders,  company  tailors,  and  sutlers.  (See  2d  Comp.  Letter 
Book,  vol.  30,  p.  328;  Digest  2d  Comp.  Dec.,  vol.  2,  sees.  182,  183; 
6  Comp:  Dec,  101.) 

There  has  been  and  is  no  regulation  providing  for  deductions  of 
attorneys'  fees  in  settlement  of  claims  such  as  the  auditor  now  has 
before  him. 


COKPSirSATIOJI  FOK  XZBMM±L  IMIUtJBB,  tWt  OFFICE  DXPAKtlCZST. 

Tbe  Post  Office  Department  la  not  authorized  to  paj'  claims  for  compenaatlon  to 
poetal  employees  for  Injuries  occurring  after  the  date  of  pasBBge  of  tbe  act 
of  September  7,  1916,  since  that  act  superseded  all  similar  statutes  on  tbe 
subject  in  f'>rce  prior  to  Its  passage. 

All  proper  claims  for  personal  injuries  to  postal  employ eee  incurred  prior  to 
SeptemtKr  7,  1916,  are  payable  from  appropriations  for  the  Post  Office 
Department  under  and  subject  to  the  limitations  of  the  act  of  Hardi  9, 
1914,  as  amended  by  the  set  of  Jnly  28,  1916;  and  all  sucb  dalms  toe  In- 
juries Incurred  on  or  after  September  7,  1916,  are  payable  from  tbe  em- 
plo^reea'  compensation  fund  provided  In  the  act  of  September  8,  1916. 

Gmptroller  Warwlek  to  tks  Fottaiast«r  Seneral,  Oetober  S,  UK: 

I  have  your  request  of  September  26, 1916,  for  decision  as  follows: 

"The  act  of  March  9, 1914  (38  Stat.,  301),  making  appropriations 
for  the  service  of  the  Post  Umce  Department,  etc.,  contains  the  fed- 
lowing  provision: 

"'Postal  employees,  injured,  1915:  That  hereafter  the  Pootniaiter 
General  ^all  have  authority  to  employ  acting  employees  in  place 
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of  all  empl<^ees  or  substitutes  hereinafter  mentioned  who  are  in- 
jured while  on  duty,  who  shall  be  panted  leave  of  absence  witii  full 
pay  duriog  the  period  of  disability,  but  not  exceeding  one  year, 
then  at  the  rate  of  fifty  per  centum  of  the  employee's  suary  for  the 
period  of  disability  exceeding  one  year,  but  not  exceeding  twelve 
months  additional ;  and  the  Postmaster  General  is  authorized  to 
pay  the  sum  of  $2,000,  which  shall  be  exempt  from  payment  of  debts 
of  the  decea&ed,  to  the  legal  representatives,  for  the  benefit  of  wife, 
children,  or  dependent  relatives  of  any  railway  postal  clerk,  Ewbsti- 
tute  railway  postal  clerk,  supervisory  official  of  the  Railway  Mail 
Service,  post-t^ce  inspector,  letter  carrier  in  the  City  Delivery 
Service,  rural  letter  carrier,  post-office  clerk,  or  special-deliverv  mes- 
senger who  shall  be  killed  while  on  duty  or  who,  heing  injured  while 
onduty,  ^all  die  within  one  year  thereafter  as  the  result  of  such 
injury :  Provided.  That  no  compensation  shall  be  paid  any  such  em- 
ployee for  any  injury  occasioned  by  his  own  negligence.  To  enable 
the  Postmaster  General  to  carry  out  the  provisions  of  the  above. 
$184,500.' 

"  This  provision  was  amended  by  the  act  of  July  26j  1916  (39 
Stat.,  413) ,  so  as  to  include  also  among  those  entitled  to  its  benefits 
'post-office  laborer  or  any  classified  civil-service  employee  in  post 
offices  of  the  first  and  second  classes,'  and  the  amount  appropriated 
for  this  purpose  during  the  current  fiscal  year  is  $234,000. 

"  It  is  the  understanding  of  this  department  that  the  above  provi- 
taoDB  are  superseded  by  the  act  of  September  7,  1916  (39  Stat.. 
748),  which  provides  compensation  for  employees  of  the  United 
States  suffering  injuries  while  in  the  performance  of  their  duties  and 
appropriates  $500,000  for  the  payment  of  such  compensation. 

"Section  41  of  the  latter  act  provides,  however,  'That  for  injuries 
occurring  prior  to  the  passage  of  this  act  compensation  shall  be  paid 
under  tiie  law  in  force  at  the  time  of  the  passage  of  this  act.'  Under 
this  proviso  this  department  is  ccmtinuing  to  settle,  in  accordance 
with  the  terms  of  the  act  of  March  9,  1914,  as  amended,  all  claimiF 
for  compensation  for  injuries  sustained  prior  to  September  7,  1916, 
and  will  continue  such  settlements  until  notice  is  received  from  the 
United  States  Employees'  Compensation  Commission,  created  by  the 
act  of  September  7, 1916,  that  it  is  ready  to  take  up  such  work. 

"  Your  attention  is  invited  particularly  to  section  28a  of  the  last- 
cited  act,  which  reads  as  follows: 

"'Sec.  28a.  Upon  the  organization  of  said  commission  and  notifi- 
cation to  the  heads  of  all  executive  departments  that  the  commission 
is  ready  to  take  up  the  work  devolved  upon  it  by  this  act  all  com- 
missions and  independent  bureaus  by  or  in  which  payments  for 
compensation  are  now  provided,  together  with  the  adjustment  and 
settlement  of  such  claims,  shall  cease  and  determine,  and  such  execu- 
tive departments,  commissions,  and  independent  bureaus  shall  trans- 
fer all  pending  claims  to  said  commission  to  be  administered  by  it. 
The  said  commission  may  obtain  in  all  cases,  in  addition  to  the  re- 
ports provided  in  section  twenty-four,  such  information  and  such 
reports  from  employees  of  the  departments  as  may  be  agreed  upon  by 

All 


the  commission  and  the  heads  of  the  respective  departments.  Ail 
clerks  and  employees  now  exclusively  engaged  in  carrying  on  said 
work  in  the  various  executive  departments,  commissions,  and  inde- 
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pendent  bureaus  shall  be  transferred  to  and  become  employees  of  the 
commission  at  their  present  grades  and  salaries.' 

*'  Your  deci^on  is  requested  on  the  following  questions :    . 

^{a\  Is  tiie  Post  Office  Department  authorized  to  pay  compensa- 
tion to  postal  employees  who  are  injured  after  Septeniber  7,  1916, 
while  on  duty? 

**(&)  If  so,  shall  the  compensatioa  be  paid  at  the  rates  prescribed 
in  the  act  of  March  d,  1914,  as  amended,  or  at  those  prescriDed  in  the 
act  of  September  7,  1916 1 

"fc)  And  to  what  appropriation  are  such  payments  chargeable  t 

**(a)  Do  the  terms  'pending  claims'  in  section  28a  of  the  act  of 
September  7,  1916,  include  claims  of  postal  employees  for  injuries 
received  prior  to  September  7,  1916?" 

The  questions  submitted  are  fully  covered  in  a  general  way  in  de- 
cision of  September  27, 1916  (23  Comp.  Dec.,  205),  to  the  Secretary 
of  Labor,  a  copy  of  which  is  inclosed  for  your  information. 

Answering  your  questions  specifically,  you  are  advised : 

(a)  Ko;  all  such  claims  are  payable  by  t^e  United  States  Em- 
ployees' Compensation  Commission,  out  of  the  employees'  compensa- 
titm  fund. 

{b)  As  the  question  asked  in  it^n  (a)  is  answered  in  the  negative, 
no  reply  is  required. 

(o)  Answered  in  reply  to  item  (a). 

(d)  Yes;  aH  such  pending  claims  are  required  to  be  transferred  to 
the  commission,  to  be  administered  by  it,  but  payment  of  such  claims 
is  to  be  made  as  heretofore,  by  the  Post  Office  Department,  f n»n  de- 
partmental appropriations,  under  the  act  of  March  9,  1014,  as 
amended. 


AsvmomAL  coMrxmATioT. 

By  virtue  of  the  act  of  August  20,  1916,  amendlDg  aectlwi  6  of  tbe  act 
of  May  10,  1B16,  problbltlng,  under  certain  conditlooB,  the  iMyment 
of  more  than  one  salary,  civil  officers  and  employees  of  tbe  United 
States  who,  as  membcFS  of  the  Oi^anized  MUltla,  were  mnstered  Into 
the  military  service  of  the  United  States  porsuant  to  the  call  of  the 
President  of  June  IS,  1916,  may  be  paid  salary  u  sach  officers  or  «d- 
ployees  that  accrued  prior  to  the  date  of  passage  of  the  act  of  August  29, 
1916,  during  periods  of  leave  lawfully  due  and  granted  to  them,  la  all 
cases  where  such  salary  was  dKiled  tliein  solely  by  reason  of  said  act  of 
Hay  10,  1916. 

Comptroller  Warwick  to  the  dUbnrtlng  elerk  of  the  Separtnest  of  fltate,  Oetober 

«,  isie: 

I  have  your  letter  of  September  22,  1916,  requesting  decision  as 
to  whether  you  are  authorized  to  pay  William  L.  Tydings,  as  a  clerk 
in  the  Department  of  State,  for  the  period  from  June  19  to  July  17, 
1916,  under  circumstances  as  follows: 
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On  June  19,  1916,  Mr.  Tydings,  then  a  clerk  in  the  Department 
of  State  at  $1,000  per  annum  and  also  a  second  lieutenant,  Third  In- 
fantry, National  Guard,  District  of  Columbia,  was  ordered  into  the 
military  service  of  the  United  States  in  pursuance  of  the  President's 
call  of  June  16,  1916.  He  iras  granted  leave  of  absence  as  a  clerk 
in  the  Department  of  State  from  June  19  to  July  17, 1916.  He  was 
actually  mustered  into  the  service  of  the  United  States  June  26, 
1916,  and  has  been  paid  by  the  United  States  as  a  second  lieutenant 
at  the  rate  of  $1,700  per  annum  from  and  including  June  19, 1916. 

Section  6  of  the  act  of  May  10,  1916,  as  amended  by  the  act  of 
August  29, 1916  (39  Stat.,  562),  provides: 

"That  unless  otherwise  specially  authorized  by  law,  no  money 
appropriated  by  this  or  any  other  act  shall  be  available  for  pay* 
ment  to  any  person  receiving  more  than  one  salary  ffhen  the  com- 
bined amount  of  said  salaries  exceeds  the  sum  of  ^,000  per  annum, 
but  this  shall  not  apply  to  retired  officers  or  enlisted  men  of  the 
Army,  Navy,  Marine  Corps,  or  Coast  Guard,  or  to  officers  and  en- 
listed men  oi  the  Organized  Militia  and  Naval  Militia  in  the  several 
States,  Territories,  and  the  District  of  Columbia:  Provided,  That 
no  such  retired  officer,  officer,  or  enlisted  man  shall  be  denied  or  de- 
prived of  any  of  his  pay,  salary,  or  compensation  as  such,  or  of  any 
other  salary  or  compensation  tor  services  heretofore  rendered,  by 
reason  of  any  decision  or  construction  of  said  section  six." 

The  OMnbined  amount  of  the  salaries  as  clerk  and  second  lieutenant 
exceeds  ^,000  per  annum,  and  this  office  has  held  in  like  cases  tJiat 
payment  of  any  compensation  as  clerk  is  prohibited  by  the  above- 
quoted  law  as  it  was  originally  enacted.  (22  Comp.  Dec.,  661 ;  23 
id.,  62,  89.) 

The  proviso  to  this  section  as  amended  saves  to  all  retired  officers 
or  enlisted  men  of  the  Begular  Army  and  to  officers  or  enlisted  men 
of  the  Organized  Militia,  any  pay,  salary,  or  compensation  denied 
them  by  reason  of  former  decisions  or  constructions  by  this  office 
of  the  section  as  formerly  enacted. 

The  intended  scope  of  this  proviso  is  not  entirely  clear,  but  I 
tbink  it  was  intended  to  restore  to  all  of  the  officers  and  enlisted  men 
within  its  terms  any  pay,  salary,  or  compensation,  which  would 
otherwise  be  denied  them  under  decisions  and  constructions  of  the 
earlier  statute  made  by  this  office.  In  other  words,  as  to  these  officers 
and  enlisted  men,  the  statute  -now  speaks  from  and  after  its  enact- 
ment on  August  29,  1916,  and  whatever  its  effect  on  the  pay,  salary, 
or  comj}ensation  of  these  officers  and  enlisted  men  subsequent  to  that 
time  may  be,  as  to  all  such  pay,  salary,  or  compensation  which  ac* 
crued  prior  to  its  said  enactment  the  proviso  must  be  construed  as 
a  legislative  sanction  and  direction  for  allowance  and  payment 
thereof  where  the  sole  reason  for  refusing  payment  is  the  restriction 
found  in  the  original  law.  ^-.  ■ 
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It  has  been  lield  that,  subject  to  this  restriction,  officers  and  em- 
'  ployees  of  the  United  States  who  as  members  of  the  National  Guard 
were  called  out  by  the  President's  order,  may  receive  their  re^fular 
salaries  as  such  civit  officers  or  employees  for  such  period  as  is  cov- 
ered by  regular  annual  leave  lawfully  due  and  granted  to  them.  (22 
Comp.  Dec.,  704.)  The  said  restriction  has  now  been  removed  by 
the  proviso  to  the  amended  section. 

You  are  accordingly  authorized  to  pay  the  salary  in  question  if 
payment  thereof  is  otherwise  lawful. 


COJEFBHSATOKT  IIIfE  FOS  WOKE  OK  EOUDATB,  TOBT   OFFICE   DEPAKT- 


Ttae  net  of  July  28.  1916.  providing  tbat  derks  In  first  and  second  class  post 
ofBces  who  ar«  required  to  work  on  an;  of  the  holidays  specified  Id  that 
act  shall  be  allowed  certain  compensatory  time,  Is  not  aj^Ucable  to 
"  special  clerks  "  employed  in  such  offices. 

ComptToller  Tarwlok  to  the  Poitmaiter  Qeneral,  October  6,  1816: 

I  have  your  letter  of  September  26  requesting  decision  as  to 
whether  ** special  clerks"  in  first  and  second  class  post  offices  who 
are  required  to  work  on  any  of  the  holidays  mentioned  in  the  act  of 
July  28,  1916,  hereinafter  quoted,  are  entitled  to  compensatory  time 
on  one  of  the  30  days  following  the  holiday  on  which  they  are  re- 
quired to  perform  service. 

The  provision  in  the  act  of  July  28, 1916  (39  Stat.  416),  relative  to 
compensatory  time,  is  aa  follows : 

"  That  hereafter  when  the  needs  of  the  Postal  Service  require  the 
employment  on  holidays  of  clerks  in  first  and  second  class  post  offices 
and  letter  carriers  in  the  city  delivery  service,  the  employees  who 
are  required  and  ordered  to  perform  holiday  work  shall  be  allowed 
compensatory  time  on  one  of  the  thirty  days  following  iJie  holiday 
on  which  they  perform  such  service :  Provided,  That  for  the  purpose 
of  this  act  holidays  shall  be  New  Year's  Day  (January  first) ;  Wash- 
in^n's  Birthday  (February  twenty-second) ;  Memorial  Day  (May 
thirtieth) ;  Independence  Day  (July  fourth) ;  the  first  Monday  in 
September,  known  as  Labor  Day;  Christmas  (December  twenty- 
fifth)  ;  and  such  other  days  as  the  President  of  the  United  States  may 
set  apart  as  fast  or  thanksgiving  days." 

It  is  observed  that  the  employees  mentioned  in  this  provision,  and 
to  whom  alone  it  is  made  applicable,  are  "  clerks  in  first  and  second 
class  post  offices  and  letter  carriers  in  the  city  delivery  service."  The 
same  act  (pp.  3-5)  in  appropriating  for  compensation  to  clerks  and 
employees  at  first  and  second  class  post  offices  provides  specifically 
for  many  different  classes  of  employees,  including  superintendents, 
assistant    superintendents,   cashiers,   finance   clerks,   stenographers, 
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chief  mailing  clerks,  bookeepers,  chief  stunp  clerks,  ezamiiiers, 
qieciiU  clerks,  foreman  of  crews,  clerks  in  charge  of  stations,  and 
clerks. 

"Special  clerks'*  and  ''clerks"  are  mentioned  and  provided  for 
as  two  separate  and  distinct  classes  the  same  as  are  superintendents, 
bookkeepers,  stenographers,  etc.  It  must  be  presumed,  therefore,  that 
when  Congress  in  this  same  act  used  the  term  ''clerks"  in  the  pro- 
vision with  reference  to  service  on  holidays,  it  had  reference  only 
to  that  class  of  employees  therein  appropriated  for  as  "  clerks."  In 
this  connection  see  19  Comp.  Dec.,  575;  22  id.,  136;  74  MS.  Comp. 
Dec,  424,  July  21,  1915. 

It  has  been  suggested  that  the  provisdon  in  this  act  (top  of  p.  6) 
amending  section  5  of  the  act  of  Aagust  24,  1912,  so  as  to  include 
"special  clerks"  is  an  indication  that  Congress  originally  intended 
that  the  word  "  clerks  "  as  used  in  the  said  act  of  August  24,  1912, 
should  include  "  special  clerks,"  and  that  the  word  "  clerks  "  as  used 
in  the  provimon  now  under  con^deration  was  also  intended  to  include 
"special  clerks." 

But  I  know  of  no  rule  of  construction  or  interpretation  that  would 
justify  such  a  conclusion.  Congress  recognizes  and  expressly  pro- 
vides for  several  different  classes  of  employees  at  first  and  second 
class  post  offices.  "Clerks"  is  one  class,  "special  clerks". another, 
"finance  clerks"  another,  "chief  mailing  clerks"  another,  "chief 
stamp  clerks  "  another,  etc. 

There  would  appear  to  be  no  more  justification  for  holding  tiiat 
the  term  clerks  includes  special  clerks  than  for  holding  that  it  in- 
cludes finance  clerks,  cashiers,  bookkeepers,  stenographers,  superin- 
tendents and  all  other  employees  at  first  and  second  class  post  offices. 

The  question  submitted  is  answered  in  the  negative. 


PAY  OP  ssn&SD  inraicuHfr,  lUKim  cokps. 

By  virtue  at  t&e  act  of  March  2,  190T,  a  first-class  musician,  United  States 
Marine  Corps,  who  was  on  the  retired  list  on  the  date  of  passa^  of  tlie 
naval  appropriation  act  of  Augost  29,  1816,  fa  entitled,  after  that  date,  to 
tbree-fonrths  of  the  pay  provided  la  the  act  last  mentioned  for  flrat-class 
mnsldana  on  the  active  list. 
Deetdoa  bj  Comptroller  Warwick,  Oetober  7,  1916: 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  of  September  27,  1916,  as 
foUowa: 

"  This  office  has  before  it  the  claim  of  George  C.  Fugatt,  first -class 
muacian,  United  States  Marine  Corps,  retired,  for  increased  pay 
on  the  retired  list  under  provisions  of  the  naval  appropriation  act 
of  August  29,  1916.     (39  Stat,  612.)    The  provision  referred  to  . 
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increasee  the  pay  of  first-clase  musiciuis  to  $100  per  month.  Under 
section  21,  act  of  March  3,  1899  (30  Stat.,  1009),  the  pay  of  first- 
class  musicians,  Marine  Band,  was  fixed  at  $60.  Claimant  was  re- 
tired as  first-class  musician,  arter  30  years'  service,  on  May  14,  1904, 
and  is  at  present  receiving  75  per  cent  of  said  pay,  together  with 
$15.73  commuted  allowances  for  clothing,  rations,  quarters,  fuel,  and 
Ught,  in  accordance  with  the  provision  of  the  act  of  March  2,  1907 
(84  Stat    1218). 

"  In  8  Comp.  Dec.,  846,  it  was  held,  quoting  the  gr^llabus : 

"  *A  musician  of  the  Marine  Band  retired  under  the  act  of  Feb- 
ruary 14,  1885,  should  be  paid  three-fourths  the  pay  of  his  grade, 
as  fixed  by  law  from  time  to  time,  notwithstanding  that  it  may  not 
be  the  same  as  it  was  when  he  was  retired.' 

"Under  the  terms  of  the  decision  claimant  was  entitled  to  75 
per  cent  of  the  pay  provided  by  section  24  of  the  act  of  March  S, 
1899,  supra,  viz,  $45  per  month. 

"  The  words  in  the  act  of  March  2, 1907,  supra, '  of  the  pay  •  •  * 
he  may  then  be  in  receipt  of*  has  been  construed  to  be,  within  the 
meaning  of  that  act,  the  pay  of  the  rank  or  rating  in  which  retired. 
(See  13  Comp.  Dec.,  759,  and  MS.  Dec.  Apr.  14, 1914,  In  re  Briscoe.) 

'*  Congress  has  b^  the  legislation  above  quoted  increased  the  pay 
of  first-class  musicians  to  $100  per  month,  and  I  am  of  opinion  that 
claimant  is  entitled  to  have  his  pay  on  the  retired  list  calciilated  upon 
such  pay,  and  that  he  is  accordingly  entitled  from  and  induiung 
August  29,  1916,  dat«  of  approval  of  the  act,  supra,  to  pay  on  the 
retired  list  at  $75  per  month,  being  75  per  cent  of  the  pay  of  bis 
rating  as  fixed  by  said  act" 

The  deeiraon  of  the  auditor,  that  first-class  musicians,  United 
States  Marine  Corps,  on  the  retired  list  are  entitled  to  pay  on  and 
after  August  29,  1916,  at  the  rate. of  $75  per  month,  is  approved. 


KEminiBEKEilT  OF  PASAiu  eaueoad  CO.  nr  ke  keabes  laitsb,  etc. 

Tbe  act  of  July  1, 1916,  deoylDg  JurlsdlctloD  to  the  Joint  land  commission  (Pan- 
ama Canal)  over  certain  claims  growing  oat  of  the  ownership  or  occupancy 
of  land  In  the  Canal  Zone,  does  not  prohibit  reimbursement  of  tbe  Paoama 
Railroad  Oo.  hj  tbe  Panama  Canal  authorities  for  money  expended  by  said 
company  In  the  purchase  of  Improvements  on  its  leased  lands  or  in  payment 
for  cancellation  of  unexpired  leases  of  sach  land. 

AetUff  ComptroUer  Toree  to  the  Qovenor  of  the  Panama  Caaal, October  11,  ISIS: 
I  have  your  letter  of  the  25th  ultimo,  requesting  my  decision 
whether  section  2  of  the  sundry  civil  appropriation  act  of  July  1, 
1916  (39  Stat.,  336),  hereinafter  quoted,  prohibits  reimbursement 
to  the  Panama  Railroad  Co.  for  money  expended  by  it  in  the 
purchase  of  improvements  on  its  leased  land,  and  in  the  payment 
of  compensation  for  the  cancellation  of  unexpired  leases  entered  into 
by  that  company  for  tbe  use  and  occupation  of  its  lands  in  the  Canal 
Zone, 
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PresideDt  Taft,  on  December  6,  l&12,.iflsued  the  following  Execu- 
tive order; 

"  By  virtue  of  the  authority  vested  in  me  by  the  act  of  Congress, 
entitled  'An  act  to  provide  for  the  opening,  maintenance,  protection, 
and  operation  of  the  PanainH  Canal  and  the  sanitation  and  govern- 
ment of  the  Canal  Zone,'  approved  August  24, 1912,  I  hereby  declare 
that  all  land  and  land  under  water  within  the  limits  of  the  Canal 
Zone  are  necessary  for  the  construction,  maintenance,  operation,  pro- 
tection, and  sanitation  of  the  Panama  Canal,  and  the  chairman  of  the 
Isthmian  Canal  Commission  is  hereby  directed  to  take  possession,  on 
behalf  of  the  United  States,  of  all  such  land  and  land  under  water; 
and  he  may  extinguish,  by  agreement  when  practicable,  all  claims 
and  titles  of  adverse  claimants  to  the  occupancy  of  said  land  and  land 
under  water." 
You  state:  ■ 

"  The  title  to  a  considerable  portion  of  the  land  in  the  Canal  Zone 
was,  at  the  time  this  executive  order  was  issued,  vested  in  the  Panama 
Railroad  Co.,  and  numerous  leases  had  been  entered  into  by  that 
company  for  the  occupany  of  such  land,  on  which  buildings  and 
other  improvements  had  been  placed.  These  leases  were  for  a  term 
of  years,  and  in  order  to  carry  out  the  policy  of  depopulating  the 
Canal  Zone  it  was  necessary  that  these  leases  be  canceled,  and  such 
cancellation  necessitated  the  payment  of  compensation  to  the  owners 
of  the  improvements  placed  on  the  land  under  such  leases.  The 
Panama  Railroad  Co.  was  directed  to  effect  settlement  with  the  lessees 
wherever  practicable,  with  the  undei'standing  that  it  would  be  re- 
imbursed for  actual  expenditures  only." 

You  also  state  that  the  joint  land  commission,  established  under 
article  15  of  the  treaty  between  the  United  States  and  the  Republic 
of  Panama,  proclaimed  February  26,  1904,  assumed  jurisdiction  to 
settle  claims  of  the  character  indicated. 

Section  2  of  the  sundry  civil  appropriation  act  of  March  3,  1915 
<38  Stat.,  886) ,  provided : 

"  No  part  of  the  money  appropriated  bv  this  act  shall  be  used  for 
payment  of  salaries  or  expenses  of  the  joint  land  commission,  estab- 
lished under  article  fifteen  of  the  treaty  between  the  United  States 
and  the  Republic  of  Panama,  in  adjudicating  or  settling  any  claim 
originating  under  any  lease  or  contract  for  occupancy,  made  by  the 
Panama  Railroad  Company  in  the  Canal  Zone,  or  for  the  payment  of 
any  awards  made  by  said  commission  on  account  of  any  such  claims," 

Section  2  of  the  sundry  civil  appropriation  act  of  July  1,  1916 
(39  Stat.,  336),  provides: 

"  That  the  joint  land  commission  established  under  article  fifteen 
of  the  treaty  between  the  United  States  and  the  Republic  of  Panama, 
proclaimed  February  twenty-sixth,  nineteen  hundred  and  four,  shall 
not  have  jurisdiction  to  adjudicate  or  settle  any  claim  originating 
under  any  lease  or  contract  for  occupancy  heretofore  or  hereafter 
made  by  the  Panama  Railroad  Company  of  lands  or  property  owned 
by  said  Panama  Railroad  Company  in  the  Canal  Zone,  and  no  part  , 
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of  the  moneys  appropriated  bj  this  or  any  other  &ct  shall  be  used 
to  pay  such  claims." 

You  state  that  both  prior  and  subsequent  to  the  enactment  of  the 
taw  of  March  3, 1915,  the  Panama  Railroad  Co.  made  settlement  with 
a  large  number  of  its  lessees,  and  upon  such  settlement  being  effected 
the  land  and  improvements  were  turned  over  to  the  Panama  Canal 
and  the  railroad  company  reimbursed  for  its  expenditure  for  the 
purchase  of  the  improvements  and  the  cancellation  of  the  leases,  but 
Dot  for  the  value  of  the  land. 

You  state  that  it  is  your  belief  that  it  was  not  intended  by  the 
legislation  of  July  1, 1916,  to  prohibit  claimants  whose  property  had 
been  or  shall  be  taken  over  and  destroyed  under  authority  of  law 
from  receiving  compensntion  therefor,  or  to  prohibit  the  Panama 
Railroad  Co.  from  being  reimbursed  for  any  actual  expenditure  made 
by  it  in  carrying  out  the  instructions  to  settle  with  lessees,  but  only 
to  prohibit  permanently  the  joint  land  commission  from  exercising 
any  jurisdiction  over  this  class  of  claims. 

I  agree  with  you  in  the  interpretation  which  yon  have  placed  on 
the  above  legislation.  The  claims  referred  to  in  said  legislation  are 
the  claims  which  were  adjudicated  and  settled  by  said  joint  land 
commission.  The  evident  purpose  of  the  legislation  was  to  prohibit 
the  joint  land  commission  from  exercising  any  longer  the  jurisdiction 
which  it  had  assumed  over  this  class  of  claims.  If  Congress  had 
intended  to  prohibit  reimbursement  to  the  Panama  Railroad  Co.  for 
money  expended  by  it  for  the  purchase  of  improvements  on  its  leased 
lands  and  in  the  payment  of  compensation  for  the  cancellation  of  un- 
expired leases,  legislation  clearly  expressive  of  such  intention  could 
have  been  easily  framed. 

The  question  submitted  is  answered  in  the  negative. 


While  the.salary  of  an  officer  or  employee  of  an  executive  department  assigned 
tinder  proper  orders  to  dut;  under  another  executive  department  is  pay- 
able. In  the  first  Instance,  from  the  proper  appropriation  for  the  executive 
department  under  which  he  la  regularly  employed,  yet  such  appropriation 
should  be  reimbursed  in  the  amount  of  such  salary  from  an  appropriation 
for  the  executive  department  receiving  the  benefit  of  hia  aervlces,  provided 
such  deportment  hoa  nn  appropriation  properly  available  therefor.  (For- 
mer rulings  extended.) 

Where  a  national-bank  examiner  under  the  Treasury  Department  is  asslsned 
by  proper  orders  to  render  expert  ser\ice8  for  the  Department  of  Justice, 
fiuth  services  not  being  in  tlie  furtherance  of  any  bank  examination  made 
by  lilm  In  the  discharge  of  his  regular  duties,  his  salary  and  proper 
expenses  during  the  period  of  such  detached  duty  are  properly  payable.  In 
the  flrat  Instance,  hy  the  Treasury  Department  from  the  fund  provided  for 
that  purpose,  but  such  fund  should  t>e  reimbursed  therefor  from  approprta- 
dona  for  the  Department  of  Justice. 
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Aetlng  Comptroller  Foree  to  the  Attomer  Q«neral,  October  18,  1818: 
I  have  your  letter  of  September  28,  1916,  as  follows: 
"I  am  transmitting  herewith  copy  of  a  letter  dated  the  23d 
instant  from  the  Comptroller  of  the  Currency,  etating  a  specific  case, 
in  which  it  is  proposed  that  a  national-bank  examiner  who  may  be 
temporarily  detailed  to  assist  a  United  States  attorney  in  the  prepa- 
ration of  a  criminal  case  arising  under  the  national  banking  laws,  in 
which  case  said  examiner  is  to  be  called  as  a  witness  for  the  Govern- 
ment, shall  be  compensated  from  an  appropriation  under  the  control 
of  this  department. 

"The  department  has  in  mind  the  advance  decision  addressed  by 
vour  predecessor  to  Mr.  O.  T.  Wood,  United  States  marshal  at 
Topeka,  Kans.,  under  date  of  August  19,  1915,  wherein  it  was  held 
that  national-bank  examiners  are  salaried  onicers  of  the  United 
States,  and  that  such  officers  when  subptenaed  to  testify  in  a  criminal 

Eroceeding  instituted  b^  the  United  States  are  entitled  to  be  reim- 
ursed,  under  the  provisions  of  section  850  of  the  Revised  Statutes, 
for  their  actual  and  necessary  expenses  incurred  by  reason  of  their 
being  called  as  witnesses,  but  that  the  payment  of  a  per  diem  com- 
pensation from  any  appropriation  allotted  to  this  department  is  not 
authorized  by  law.  However,  the  proposition  now  submitted  by  the 
Comptroller  of  the  Currency  raises  a  somewhat  different  f|Uf'Stion) 
and  I  have  the  honor  to  request  a  ruling  from  you  in  the  premises  at 
your  earliest  convenience. 

"If  you  should  hold  that  a  national-bank  examiner  may  be  com- 
pensated by  this  department  under  the  circumstances  presented, 
please  indicate  from  what  appropriation  fiucb  compensntion  is 
properly  payable." 

The  letter  of  the  Comptroller  of  the  Currency  to  which  you  refer 
is  as  follows: 

"  This  bureau  is  occasionally  requested  by  your  department  to  in- 
struct one  of  the  national-bank  examiners  to  report  to  the  United 
States  attorney  for  the  purpose  of  assisting  him  in  the  preparation 
of  a  case,  in  addition  to  the  examiner  testifying  as  a  witness  before 
the  grand  jury  or  in  the  trial  of  the  case. 

"When  properly  subpcenaed,  of  course,  the  examiner  will  be  in- 
structed to  report  at  the  time  and  place  specified  in  the  subpcena. 
His  status  under  these  circumstances  will  be  'On  official  luisiness,' 
his  salai^  continuing  to  be  paid  out  of  the  fund  with  the  Treasurer 
of  the  United  States  entitled  'Salaries  and  expenses,  nationiiNbank 
examinei^,  special  fund,'  and  his  transportation  and  subsistence  ex- 
penses incident  to  obeying  the  subpcena  baing  borne  by  your  depart- 
ment in  accordance  with  section  850,  Revised  Statutes, 

"Where,  however,  it  is  requested  that  an  examiner  be  instructed 
to  report  to  a  United  States  attorney  for  the  purpose  of  assisting 
him  in  the  preparation  of  a  case,  which  amounts  to  detailing  or  loan- 
ing an  employee  of  this  bureau  to  your  department,  it  is  believed 
that  his  salary  and  expenses  during  the  time  he  is  so  detailed  should 
be  borne  by  your  department  and  not  by  this  office,  especially  in  view, 
of  the  fact  that  Congress  makes  appropriation  for  defraying  ex- 
penses of  this  character  by  your  department. 
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"  The  fund  with  the  Treasurer  of  the  United  States, '  Salaries  and 
expenses,  national-bank  examiners,  special  fund,'  is  raised  b^  assess- 
ment upon  the  national  banks  and  is,  under  the  law,  to  be  disbursed 
only  for  the  specific  purpose  of  defraying  the  expenses  of  the  ex- 
aminations of  the  banks  provided  by  law.  It  is  tlierefore  believed 
that  the  salary  of  an  examiner  detailed  or  loaned  to  your  department 
would  not  be  a  legitimate  expense  against  this  fund,  and  it  is  sug- 
gested that  your  department  make  some  arrangement  for  paying  the 
salaries  and  expenses  of  the  national-bank  examiners  when  loaned 
or  detailed  to  your  department  for  any  purpose, 

"As  the  United  States  attorney  at  Houston,  Tex.,  has  requested 
this  office  to  instruct  National  Bank  Examiner  E.  S.  Jemegan  to 
report  to  him  four  or  five  days  prior  to  October  16,  1916,  the  date  on 
which  the  case  of  the  United  States  v,  //.  J.  Bolton  et  al.,  former 
officers  of  the  Wharton  National  Bank,  Wharton,  Tex.,  is  set  for 
trial,  for  the  purpose  of  assisting  him  in  the  preparation  of  his  case, 
I  venture  to  nof>e  you  will  favor  this  office  with  your  reply  as  early 
as  convenient." 

The  status  as  to  salary  and  expenses  of  a  bank  examiner  who  testi- 
fies for  the  Government  as  a  witness  to  facts  is  settled  by  the  decision 
of  August  19,  1916  (74  MS.  Comp.  Dec.,  748).  That  decision  dealt 
broadly  with  the  general  question  submitted  without  undertaking  to 
'  determine  future  questions  which  might  arise  under  special  con- 
ditions. 

National-bank  examiners  are  charged  primarily  with  the  duty  of 
examining  banks,  and  of  developing  and  disclosing  any  unlawful 
conditions  which  may  be  found  to  exist.  Should  an  examination 
result  in  a  legal  proceeding,  either  civil  or  criminal  in  character, 
against  the  bank  or  its  officers,  and  should  it  be  necessary  for  the 
examiner  to  aid  a  United  States  attorney  in  the  preparation  of  the 
case  for  presentment  or  trial,  it  would  undoubtedly  be  proper  for  the 
examiner  in  his  official  capacity  to  give  the  attorney  the  benefit  of  his 
knowledge  of  the  facts  of  the  case,  and  thus  to  carry  forward  and 
complete  the  work  of  his  examination.  While  so  engaged  both  his 
salary  and  expenses  are  properly  chargeable  to  the  fund  provided  by 
law  for  the  salary  and  expenses  of  bank  examiners.  Should  he 
afterwards  be  called  to  testify  as  a  witness  for  the  Government  in 
the  case,  his  salary  for  the  period  of  absence  would  be  chargeable  to 
the  same  fund,  and  his  expenses  in  going  to,  returning  from,  and  in 
attendance  upon  court  would  be  chargeable  to  the  appropriation  for 
fees  of  witnesses,  United  States  courts  {sec.  850,  Rev.  Stat.). 

The  case  of  a  national-bank  examiner  who  is  loaned  to  the  Depart- 
ment of  Justice  to  assist  a  United  States  attorney  as  an  expert  be- 
cause of  his  general  expert  knowledge  is  different.  It  is  no  part 
of  his  official  duty  to  render  this  expert  service  to  the  Department  of 
Justice.  He  is  loaned  to  the  said  department  for  its  convenience 
and  benefit,  and  the  resultant  expense  is  a  just  and  proper  charge 
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against  its  appropriation  if  it  has  an  available  appropriation.  If 
it  has  no  available  appropriation,  no  reimbursement  can  be  made. 
(In  this  connection,  see  22  Comp.  Dec,  145,  and  cases  cited  therein.) 

Heretofore  the  general  rule  has  been  that  the  salary  of  the  loaned 
employee  shall  not  be  included  in  the  charge  against  the  appropria- 
tion of  the  department  for  which  the  temporary  service  is  rendered. 

This  rule  rests  upon  two  reasons,  namely :  First,  that  specific  pro- 
vision for  the  salary  having  been  made  by  or  under  a  particular 
ftppropriation,  such  provision  is  exclusive  of  the  use  of  any  other  ap- 
propriation for  that  purpose.  This  reason  is  sound,  but  it  does 
not  follow  that,  when  payment  of  the  salary  shall  have  been  made 
as  provided,  the  appropriation  of  the  department  for  which  a  service 
has  been  rendered  may  not  be  used  to  discharge  a  debt  which  the 
said  department  has  thus  incurred,  nor  that  the  appropriation  of 
the  other  department  may  not  be  reimbursed  to  the  extent  to  which  it 
has  been  drawn  upon  to  pay  for  services  and  expenses  not  within  its 
terms  or  purposes. 

The  second  reason  for  the  rule  is  that  only  the  additional  expense 
imposed  upon  the  department  making  the  loan  should  be  reimbursed, 
and  as  the  employee  is  entitled  to,  and  would  draw  his  salary  in 
accordance  with  his  employment  in  any  event,  the  loan  of  his  services 
does  not  involve  his  department  in  any  additional  expense  for  his 
salary. 

It  is  true  that,  unless  some  one  else  is  employed  to  do  his  work 
during  his  absence,  no  direct  immediate  loss  of  money  would  ensue, 
but  the  loss  of  his  services  must  necessarily  involve  the  loss  of  the 
value  of  those  services,  and  there  is  no  other  measure  of  value  than 
the  salary  paid  to  him  during  the  loan  period.  We  can  not  assume 
either  that  he  would  have  remained  idle  if  he  had  not  been  loaned 
01'  that  the  activities  of  his  regular  services  will  be  curtailed  because 
of  his  temporary  absence.  Wi.  must  conclude  that  the  performance 
of  his  regular  duties  is  postponed  until  his  return,  and  must  there- 
fore be  thereafter  performed  in  time,  for  which  he  will  be  regularly 
paid  by  his  department.  His  service  will  be  thus  prolonged,  and 
the  loss  of  the  value  of  his  services  during  the  loan  period  will  ulti- 
mately fall  upon  his  department. 

In  case  the  salary  has  been  specifically  appropriated  for,  reim- 
bursement can  serve  no  useful  purpose  in  so  far  as  further  use  of  the 
appropriation  is  concerned,  but  it  serves  to  charge  the  other  appro- 
priation with  a  just  and  legal  claim  against  it.  In  case  of  lump-sum 
appropriations  reimbursement  serves  a  double  purpose  of  making  the 
money  available  for  other  expenditure  under  the  appropriation  to  be 
credited  and  charging  the  expense  to  the  appropriation  to  which  it  is 
properly  chargeable. 
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I  must  hold,  therefore,  that  when  the  expert  services  of  a  nutional- 
bank  examiner  are  loaned  by  the  Treasury  Department  to  the  De- 
partment of  Justice  upon  due  authority  from  the  latter  department; 
the  examiner's  salary  and  expenses  are  payable  in  the  first  instance  bv 
the  Treasury  Department  from  the  fund  provided  for  that  purpose 
and  under  laws  and  regulations  governing  other  like  payments. 
Having  so  paid  the  said  salary  and  expenses,  tiie  Treasury  Depart- 
ment has  a  just  and  lawful  claim  against  the  Department  of  Justice 
for  reimbursement  of  this  fund  to  the  extebt  to  which  it  has  been 
thus  drawn  upon. 

Beimbursement  should  be  made  from  the  appropriation  "  Miscel- 
laneous expenses,  United  C-ates  courts." 

With  reference  to  the  specific  case  mentioned  in  the  letter  of  the 
Comptroller  of  the  Currency,  the  statement  of  facts  is  not  sufficiently 
full  or  explicit  to  enable  this  office  to  de'^rmine  finally  the  proper 
use  of  appropriations.  What  has  been  said  will  probably  indicate 
the  proper  course  in  this  case,  but  if  any  doubt  remains  it  can  be 
cleared  by  a  further  submission  with  aU  relevant  facts. 


f  ATXEHT  07  EBITTAL  OF  HTDUH  lAITDS. 

Uader  existing  law  and  regulations  of  the  Interior  Department  made  pursuant 
thereto,  rentals  due  under  leases  of  lands  allotted  to  Indians  that  tiave  not 
been  declared  competent  by  the  Secretary  of  the  Interior  to  manage  their 
own  afFalrs  must  be  paid  to  the  snperlnteDdent  or  other  proper  officer 
of  the  reservation  to  which  the  Indians  belong,  to  be  deposited  to  tbe 
credit  of  said  Indians,  although  the  leases  ma;  have  been  executed 
directly  by  the  Indians. 

Acting  ComptroUer  Foree  to  HaJ.  E.  A.  Oreenough,  QuartoniiaiteT  Corpi,  ITnlted 
SUtei  AnnT.  October  17,  1018: 

I  have  your  letter  of  the  6th  instant  requesting  decision  as  to 
the  party  to  whom  payment  should  be  made  of  rentals  accruing 
under  two  leases  dated  July  1,  1915,  covering  right  of  way  for 
water-pipe  line  through  parts  of  the  Swinomish  Indian  Reser- 
vation, Wash. 

The  leases  in  question,  one  with  George  Quiladt  and  wife,  Louisa, 
and  the  other  with  Patrick,  Ignatius,  Mary  Ann,  and  Jerry  Willup, 
cover  the  right  to  construct  and  maintain  a  water-pipe  line  across 
lands  allotted  to  them  by  the  Government,  the  first  at  a  rate  of 
$40.25  for  the  year  ended  June  30,  1916,  and  the  second  at  $50 
for  the  same  period.  These  leases  were  made  by  the  parties  named, 
all  of  whom  are  Indians,  with  the  approval  of  the  Interior  De- 
partment, and,  as  above  indicated,  the  land  in  question  has  been 
allotted  to  them,  but  they  hold  no  final  patents  therefor. 
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About  the  end  of  the  fiscal  year,  as  has  been  done  in  previous 
years,  the  quartermaster  prepared  vouchers  covering  the  agreed 
rentals,  made  out  in  the  names  of  the  lessors,  the  Indians  above 
mentioned,  and  sent  them  to  the  superintendent  of  the  Tulalip  In- 
dian Agency  having  charge  of  the  affairs  of  said  Indians,  with 
the  request  that  he  procure  their  signatures  to  the  voucher  pre- 
paratory to  payment  by  him  to  the  Indian  lessors.  The  superin- 
tendent returned  tiie  vouchers  unsigned,  stating  that  inasmuch  aa 
the  Indians  in  question  had  never  been  declared  competent  to  trans- 
act business  for  themselves,  payment  on  account  of  the  rentals 
should  be  made  to  him  direct  as  agent,  and  this  contention  has  con- 
tinued to  be  advanced  in  subsequent  correspondence.  The  quar- 
termaster declined  to  make  payment  as  suggested,  contending  that 
inasmuch  as  the  leases  had  been  executed  by  the  Indians  in  person, 
payment  could  properly  be  made  only  to  them. 

The  question  now  submitted  is  as  to  whether  payment  may  prop- 
erly be  made  to  the  Indians  direct  or  whether  it  should  be  made 
to  the  superintendent  for  later  disbursement  by  him  in  accordance 
with  regulations  of  the  Interior  Department. 

The  act  of  June  25, 1910  {36  Stat.,  856),  provides: 

"That  any  Indian  allotment  to  any  Indian  held  under  a  trust 
patent  may  be  leased  by  the  allottee  for  a  period  not  to  exceed  five 
years,  subject  to  and  in  conformity  vrith  such  rules  and  regulations 
as  the  Secretai-y  of  the  Interior  may  prescribe,  and  the  proceeds  of 
Rny  such  lease  shall  be  paid  to  the  allottee  or  his  heirs,  or  expended 
for  his  or  their  benefit,  in  the  discretion  of  the  Secretary  of  the 
Interior." 

Under  this  and  other  similar  acts  the  Secretary  of  the  Interior 
has  promulgated  regulations  governing  the  leasing  of  allotted  Indian 
lands.  The  regulations  approved  July  1,  1916,  among  other  things, 
provide : 

"  Indians  not  deemed  competent  to  manage  their  own  affairs  in 
this  respect  shall  have  their  leases  made  in  the  office  of  the  superin- 
tendent or'  other  officer  in  charge,  and  such  officer  shall  negotiate 
and  approve  such  leases.  It  must  be  understood,  however,  that 
leases  covering  allotments  to  adults  shall  be  made  only  with  the 
consent  of  such  adults  unless  the  allottees  are  mentally  incompetent. 
The  superintendent  or  other  officer  in  charge  shall  collect  all  rentals 
arising  under  leases  negotiated  by  him,  and  where  such  rentals  are 
payable  in  cash  they  shall  be  deposited  to  the  credit  of  the  lessors 
and  paid  out  in  accordance  with  the  regulations  in  force  regarding 
individual  Indian  moneys." 

The  Indians  here  in  question  are  incompetent ;  that  is,  they  have 
not  been  declared  competent  to  manage  their  own  affairs  by  the 
Secretary  of  the  Interior.  The  leases  involved  were  executed  by  the 
Indians  themselves,  but  apparently  with  the  consent  and  approval 
and  upon  the  advice  of  the  superintendent  acting  for  them.    Under 
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the  law  and  regulations  above  quoted,  it  would  sieem  that  the  leases 
should  themselves  have  indicated  such  approval  upon  their  face,  and 
they  might  have  indicated  further  that  their  execution  by  the  Indians 
was  effected  through  the  agency  of  the  superintendent  acting  for 
them.  At  any  rate  it  appears  to  be  clear  that  the  superintendent  is 
authorized  to  receive  and  receipt  for  any  moneys  due  them  as  indi- 
viduals and  is  chargeable  with  the  proper  disbnisement  of  any  and 
all  moneys  so  received.  The  vouchers  covering  such  rentals  may 
therefore  properly  be  certified  by  the  superintendent,  acting  for  the 
iiominal  lessors,  and  check  in  payment  thereof  may  be  made  in  his 
favor  for  the  use  of  the  real  parties  in  interest.  You  are  advised 
accordingly. 


TKAVEL  ALLOW AKCE,  SATT. 

Where  a  man  presented  himself,  at  a  certala  place,  fw  enltetmeDt  In  Uie  Nnvy, 
and  there  took  the  Initial  steps  toward  entering  the  s^rrlce,  be  Is  to  he 
regarded,  with  reference  to  paymeut  of  travel  allowance  on  discharge,  as 
having  been  enlisted  at  that  pluce,  although,  for  the  convenience  of  the 
Government,  he  was  transported  to  another  place  before  executing  the 
formal  contract  of  enlistment  and  taking  the  oath  of  Hlleglnnce. 

Deolrion  by  Acting  ComptroIleT  Force,  October  18,  1916: 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  of  September  26,  1916,  as 
follows : 

"  This  office  has  before  it  the  claim  of  John  P,  Boldridge,  oiler, 
United  States  Navy,  for  travel  pay  from  San  Francisco,  Cal.,  to 
New  Orleans,  La.,  upon  his  discharge  of  March  17,  1916,  at  San 
Francisco,  Cal. 

"  The  facta  in  the  case  are  substantially  as  follows : 

"  Claimant  was  examined  at  New  Orleans,  La.,  December  15, 19U, 
for  enlistment,  but  by  reason  of  the  absence  of  the  Navy  recruiting 
officer  claimant,  with  a  number  of  other  men,  was  transferred  to 
Mare  Island,  Cal.,  and  reported  on  board  the  receiving  ship  Inde- 
peTidence,  where  Ms  enlistment  papers  were  completed  December  27, 
1911,  and  he  was  sworn  into  the  service.  The  Navy  Department 
advises  that  while  the  records  do  not  show  that  claimant  was  given 
transportation  to  Mare  Island,  other  men  who  were  examined  at  New 
Orleans,  and  whose  shipping  articles  could  not  be  completed,  were 
furnished  Government  transportation.  The  claim  and  all  papers  are 
forwarded  herewith,  from  an  examination  of  which  it  is  believed  the 
above  statement  is  a  summary  of  facts  material  to  a  decision  in  the 
case. 

"  The  law  governing  payment  of  travel  allowance  to  enlisted  men 
of  the  Navy  (act  of  June  29, 1906,  34  Stat.,  655)  is  as  follows: 

" '  That  hereafter  enlisted  men  discharged  on  account  of  expiration 
of  enlistment  shall  receive,  in  lieu  of  transportation  and  subsistence, 
travel  allowance  of  four  cents  per  mile  from  the  place  of  discharge 
to  the  place  of  enlistment,  for  travel  in  the  United  States.* 
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''Claimant  states  in  connection  with  his  claim  that: 

"'I  enlisted  in  the  Navy  in  New  Orleans  December  15,  1911; 
si^ed  all  articles,  but  was  not  sworn  in  until  several  dayg  later  at 
Mare  Island,  Cal.  I,  at  the  time,  thought  when  I  left  New  Orleans 
that  I  was  fully  and  legally  enlisted  in  the  service.' 

"  Claimant's  statement  that  he  signed  the  shipping  articles  before 
leaving  New  Orleans  is  not  confirmed  by  report  of  the  Navy  De- 
partment, from  which  it  would  appear  that  he  did  not  complete  same 
until  arrival  at  Mare  Island. 

"However,  I  believe  from  the  facts  as  shown  in  this  ease  it  can 
fairly  be  said  that  he  presented  himself  for  enlistment  to  the  proper 
authority,  did  all  within  his  power  to  enlist  at  New  Orieans,  and  in 
view  of  the  recognized  policy  of  the  Government  to  return  discharged 
enlisted  men  to  the  place  where  they  take  the  initial  steps  of  enlist- 
ment, presumptively  their  homes,  I  am  of  opinion  that  New  Orleans 
is  the  place  of  enlistment  of  claimant  rather  than  Mare  Island,  Cal., 
within  the  meaning  of  the  travel  law  cited  above. 

"In  MS.  Comp.  Dec.,  December  18,  1912,  addressed  to  the  Secre- 
tary of  the  Navy  in  determining  the  place  to  which  an  enlisted  man 
of  the  Marine  Corps  was  entitled  to  travel  pay,  it  was  said  on  page 
3  as  follows: 

"  'As  to  the  second  proposition,  I  think  it  may  be  rcKirded  as  well 
settled  that  the  place  to  which  an  enlisted  man  of  the  Marine  Corps 
is  entitled  to  travel  pay  on  discharge  is  the  place  at  which  he  offers 
himself  for  enlistment  and  takes  the  initial  steps  toward  entering 
the  service,  regardless  of  the  fact  that  he  may  be  transported  to  some 
other  place  before  executing  the  formal  contract  of  enlistment  and 
taking  the  oath  of  allegiance.  (56  MS.  Comp.  Dec.,  1006;  Mar.  4, 
1911.)  ITiis  is  in  harmony  with  the  general  policy  of  the  Govern- 
ment in  dealing  with  its  discharged  soldiers,  and  the  right  to  be 
returned  at  Government  ezi>ense  to  such  place  is  not  dependent  upon 
the  right  to  pay  from  the  date  of  making  application  for  enlist- 
ment.'" 

The  decision  of  the  auditor  is  approved. 


DEIEHTIOH  Hr  BEBVICB.  NATS'. 

An  enllgt«d  man  ot  the  Navy  detained  Id  service  under  section  1422,  Revtsied 
Statutes,  does  not  lose  bis  right  to  the  additional  pay  authorized  In  that 
section  lor  the  period  of  detention  solely  becaase  he  tiad  voluntarily  at- 
tempted to  waive  hie  right  to  such  pay,  since  such  attempted  waiver  Is  of 
no  legal  force  or  effect. 

Decition  by  Aotinc  Comptroller  foree,  Oototwr  19,  1B10: 

Mark  C.  Murphy,  chief  yeoman,  United  States  Navy,  applied 
October  6,  1916,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing,  per  settlement  No.  132049,  June 
27,  1916,  his  claim  for  one-fourth  additional  pay  from  March  14, 
1914,  to  July  24,  1914,  while  detained  in  the  naval  service  after  the 
expiration  of  'his  enlistment. 
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Section  1^2,  Revised  Statutes,  as  amended  by  the  act  of  March  8, 
1875  (18  Stat,  i84),  provides: 

"  That  it  shall  be  the  duty  of  the  commanding  officer  of  any  fleet, 
squadron,  or  vessel  acting  fflngly,  when  on  service,  to  send  to  an 
Atlantic  or  to  a  Pacific  port  of  the  United  States,  as  their  enlistment 
may  have  occurred  on  either  the  Atlantic  or  Pacific  coast  of  the 
United  States,  in  some  pubhc  or  other  vessel,  all  petty  ofiicers  and 
persons  of  inferior  ratings  desiring  to  go  there  at  the  expiration  of 
their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless,  in 
his  opinion,  the  detention  of  such  persons  for  a  longer  period  should 
be  essential  to  the  public  interests,  in  which  case  be  may  detain  them, 
or  any  of  them,  until  the  vessel  to  which  they  belong  shall  return  to 
such  Atlantic  or  Pacific  port.  All  persons  enlisted  without  the 
limits  of  the  United  States  may  be  discharged,  on  the  expiration  of 
their  enlistment,  either  in  a  foreign  port  or  in  a  port  of  the  United 
States^  or  they  may  be  detained  as  above  provided  beyond  the  term 
of  their  enlistment ;  and  that  all  persons  sent  home,  or  detained  by  a 
commanding  officer,  according  to  the  provisions  of  this  act,  shall  be 
subject  in  ul  respects  to  the  laws  and  regulations  for  the  govern- 
ment of  the  Navy  until  their  return  to  an  Atlantic  or  Pacific  port 
and  their  regular  discharge ;  and  all  persons  so  detained  by  such 
officer,  or  reentering  to  serve  until  the  return  to  an  Atlantic  or  Pacific 
port  of  the  vessel  to  which  they  belong,  shall  in  no  case  be  held  in 
service  more  than  thirty  days  after  their  arrival  in  said  port;  and 
that  all  persons  who  shall  be  so  detained  beyond  their  terms  of  en- 
listment or  who  shall,  after  the  termination  of  their  enlistment,  vol- 
untarily reenter  to  serve  until  the  return  to  an  Atlantic  or  Pacific 
port  of  the  vessel  to  which  they  belong,  and  their  regular  discharge 
therefrom,  shall  receive  for  the  time  during  which  they  are  so  &• 
tained,  or  shall  so  serve  bevond  their  original  terms  of  enlistment,  an 
addition  of  one- fourth  of  their  former  pay :  Provided,  That  the  ship- 
ping articles  shall  hereafter  contain  the  substance  of  this  section." 

The  auditor  disallowed  the  claim  on  the  ground  that  appellant  was 
not  detained  in  the  service  within  the  meaning  of  the  above  law. 

On  March  13,  1914,  appellant  addressed  the  following  letter  to  the 
commanding  officer  of  the  U.  S.  S.  Paducah: 

"  1.  I  have  to  report  that  my  current  enlistment  expires  this  date. 

"  2,  I  voluntarily  agree  to  remain  on  board  the  U.  S.  S-  Paducah 
until  her  arrival  m  her  home  port  or  30  days  after  her  arrival  in  a 
United  States  port,  and  hereby  waive  claim  to  the  one-quarter  ad- 
ditional pay  after  the  expiration  of  my  current  enlistment. ' 

On  March  IS,  1914,  the  commanding  officer  advised  the  pay  officer 
as  follows: 

"  2.  The  services  of  Chief  Yeoman  Mark  C.  Murphy  are  needed, 
and  I  propose  to  retain  him  until  the  arrival  of  the  snip  at  her  home 
port  or  until  within  30  days  after  her  arrival  in  any  United  Statfls 
port. 

"  3.  You  will  carry  him  at  the  proper  rate  of  pay  accordingly." 
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On  June  14,  1914,  the  commanding  officer  forwarded  the  papers 
in  the  case  to  the  Navy  Department  with  the  following  indorsement: 

*'  2.  The  commanding  officer  in  retaining  Murphy  beyond  the  ex- 

fiiration  of  his  enlistment  did  so  in  view  of  paragraph  2  of  Murphy's 
etter  of  March  13,  1914,  quoted  in  the  foregoing.  The  commanding 
officer  is  informed  that  since  March  13,  1914,  the  pay  officer  has  been 
actually  crediting  the  pay  accounts  of  Murphy  at  the  same  rate  with 
which  he  was  bemg  credited  just  prior  to  March  13,  1914,  i.  e.,  no 
credit  has  been  made  for  one-quarter  additional  pay  in  view  of 
Murph^'a  waiver.  Further,  the  commanding  officer  may  state  that 
in  retaming  Murphy  he  did  not  feel  justified  in  stating  that  his  serv- 
ices were  essential  to  the  public  interest ;  they  were,  however,  needed, 
and  Murphy  is  still  rendering  such  service." 

On  July  7,  1914,  the  Navy  Department  returned  the  papers  to  the 
commanding  officer  with  the  following  indorsement: 

"  In  the  event  that  Mark  C.  Murphy  was  detained  beyond  expiration 
of  enlistment  because  his  services  were  needed,  the  ship  being  at  the 
time  in  foreign  waters,  the  bureau  considers  that  Murphy's  agreement 
to  waive  one-fourth  additional  pay  does  not  enter  into"  the  question 
and  that  he  is  entitled  to  the  one-fourth  additional  pay  as  provided 
by  law.  However,  should  the  pay  officer  still  be  in  doubt,  it  would 
be  advisable  to  deny  him  the  one-fourth  additional  pay  and  have 
him  make  claim  upon  the  auditor." 

On  July  11,  1914,  appellant  was  transferred  from  the  U.  S,  S- 
Paducah  to  the  U.  S.  S.  Celtic  for  the  purpose  of  returning  to  the 
United  States,  and  he  was  discharged  on  the  receiving  ship  at  New 
York  July  24,  1914,  prior  to  the  return  of  the  papers  forwarded  b; 
the  commanding  officer. 

On  April  5,  1915,  the  Bureau  of  Navigation,  Navy  Department 
advised  the  auditor  with  regard  to  appellant's  status,  as  follows: 

"  He  was  retained  in  the  service  beyond  the  expiration  of  enlist- 
ment within  the  meaning  of  section  1422,  Revised  Statutes." 

From  the  above  it  appears  that  ajipellant  was  detained  in  the  naval 
service  by  the  commanding  officer  because  his  services  were  needed 
at  the  time  his  enlistment  expired,  March  13,  1914.  The  statemenl 
of  the  commanding  officer  that  he  "did  not  feel  justified  in  stating 
that  his  services  were  essential  to  the  public  interests  "  can  not  oper- 
lite  to  prevent  appellant  from  receiving  the  additionnl  pay  providt 
for  by  section  1422.  The  word  "essential"  in  the  ordinary  use  < 
said  word  means  "  necessary,"  and  if  a  person's  services  were  Jieeded 
it  follows  that  they  were  essential  within  the  meaning  of  the  above- 
quoted  law.  The  waiver  of  appellant  to  the  additional  pay  as  st;tted 
in  his  letter  of  March  13,  1914,  is  of  no  eflfect,  as  he  can  not  waive 
pay  to  which  he  is  entitled  by  law  for  having  rendered  <\  specific 
service.     (20  Comp.  Dec.,  714.)     Appellant  was  not  retained  in  the 
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naval  service  at  his  own  request  and.  the  decisions  of  this  office  of 
July  24, 1907  (42  MS.  Comp.  Dec,  215),  and  July  28, 1909  (15  Comp. 
Dec,  883),  cited  by  the  auditor  in  his  disallowance  do  not  apply  to 
the  facts  in  this  case. 

I  am  therefore  of  the  opinion  that  appellant  was  detained  in  the 
service  after  the  expiration  of  his  enlistment  within  the  meaning 
of  section  1422,  Revised  Statutes,  supra,  and  is  consequently  entitled 
to  be  paid  the  one-fourth  additional  pay  provided  for  in  said  law 
for  such  time  after  the  es:piration  of  his  enlistment  imtil  his  dis- 
charge. 

The  action  of  the  auditor  is  reversed.    •    *    • 


TBAH8FEX  OF  UONET  FBOH  ONE  APPIIOPEIA.TI0N  TO  AKOTHEB. 

Where  It  Is  desired  to  transfer  money  from  one  appropriation  to  another  for  a 
purpose  otlier  than  that  of  charging  the  proper  appropriation  for  disburse- 
meots  theretofore  erroneously  made  under  another,  such  object  mnst  be 
accomplished.  If  at  all.  by  the  Issue,  by  the  Secretary  of  the  Treasury,  of  a 
transfer  appropriation  warrant,  and  not  by  means  of  a  transfer  settlement 
by  an  auditor, 

AetinB  Comptroller  Force  to  the  Auditor  for  the  War  Departmeat,  October  19, 
191«: 

I  have  your  letter  of  the  l7th  instant,  as  follows : 

"  I  have  the  honor  to  inclose  herewith  transfer  settlement  No. 
26964,  wherein  there  is  found  due  from  the  appropriations — 
Supplies,  services,  and  transportation,  Quart^mfister  Corps,  1917__  f290,O0O.OO 
Supplies,    eerrlces,    and     transportation,     Quartermaster    Corps, 

1916-17 5C1, 2«5. 00 

Medical  and  Hospital  Department,  1917 800, 000. 00 


"  to  the  credit  of  the  appropriations — 
Barracks  and  quarters,  1917 


Construction  and  repair  of  hospitals,  1917 300,000.00 

"aggregating  the  sum  of  $1,111,295,  and  to  request  that  the  settle- 
ment be  revised  in  the  interest  of  the  United  States,  if  deemed  neces- 
sary. 

The  transfers  are  made  necessary  by  the  change  in  phraseology 
in  the  act  of  August  29,  1916,  making  appropriations  for  the  Army 
for  the  current  fiscal  year.  The  continumg  acts  of  June  30,  1916, 
and  July  31,  1916,  were  taken,  of  course,  as  continuing  old  appro- 
priations under  the  same  heads  as  in  the  fiscal  year  1916,  and  expendi- 
tures were  made  accordingly;  the  current  appropriation  act  has 
changed  this  in  some  respects,  as  indicated  in  the  accompanying  let- 
ters from  the  War  Department,  and  while  I  am  convinced  that  the 
transfers  made  were  proper  and  within  the  law  and  practice,  I  am 
forwarding  the  same  for  revision,  if  deemed  necessary,  to  the  end  that 
a  correct  practice  may  be  maintained." 

Said  letter  indicates  the  action  taken  by  you  in  your  transfer  set- 
tlement No.  26964,  dated  October  13,  1916.    The  action  taken  by 
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you  vas  in  response  to  &  letter  dated  October  11, 1916,  of  the  Qaar- 
termast«r  General  of  the  Army,  approved  by  the  Secretary  of  War, 
addressed  to  yon  as  follows : 

"  1.  The  act  making  appropriations  for  the  support  of  the  Army 
for  the  fiscal  year  ending  June  30,  1917,  and  for  other  purposes, 
approved  August  29,  1916,  carries  a  provision  under  appropriation 
'Begular  supplies,  Quartermaster  Corps,'  that,  '$250,000  of  the 
amount  appropriated  therein  shall  be  expended  in  the  purchase  of 
material  and  the  construction  of  tent  flooA,  framing  for  screens,  and 
screens  to  be  added  to  the  equipment  of  tents  now  being  used  by  the 
Army  of  the  United  States.' 

"2.  The  appropriation  'Barracks  and  quarter'  specifically  pro- 
vides for  work  of  this  character,  and  prior  to  passage  of  the  appro- 
priation act  referred  to  above  the  department  quartermaster  of  the 
Southern  Department  was  authorized  to  make  expenditures  of  this 
amount,  and  more,  for  that  purpose  from  the  appropriation  '  Bar- 
racks and  quarters,  1917,'  this  office  anticipating  that  the  amount 
woold  be  included  under  the  appropriation  ' Barracks  and  quarters' 
and  not  included,  as  it  was,  under  the  appropriation  'Regular  sup- 
plies, Quartermaster  Corps.'  In  order  to  obviate  the  oeceasity  of 
placing  funds  under  appropriation  *  Supplies,  services,  and  trans- 
portation, Quartermaster  Corps,  1917,'  to  credit  of  ofBcers  who  were 
authorized  to  make  these  expenditures  and  have  them  go  through 
their  accounts,  and  request  the  auditor  to  change  vouchers,  etc.,  and 
also  to  eliminate  the  necessity  of  the  auditor  keeping  a  memorandum 
account  to  see  that  not  more  than  $250,000,  '  Supplies,  services,  and 
transportation,  Quartermaster  Corps,  1917,'  is  expended  for  purchase 
of  material  and  the  construction  of  tent  noors,  framing  for  screens, 
and  screens  to  be  added  to  the  equipment  of  the  tents  now  being 
used  by  the  Army,  it  is  recommended  that  a  transfer  settlement  be 
issued,  debiting  tne  appropriation  '  Supplies,  services,  and  transpor- 
tatiouj  Quartermaster  Corps,  1917,'  in  the  amount  of  $250,000,  and 
nreditmg  the  appropriation  '  Barracks  and  quarters,  1917,'  in  a 
similar  amount. 

"  3.  In  the  same  appropriation  act,  under  the  heading  of  '  Water 
and  sewers  at  military  posts,'  there  is  a  provision  added,  'For  the 
preparation  of  camp  sites,  including  the  procurement  of  water,  in- 
stallation of  water  and  sewer  systems,  construction  of  roads  and  the 
construction  of  temporary  kitchens,  mess  shelters,  latrines,  boat- 
houses,  and  storehouses  for  the  storage  and  safe-keeping  of  supplies 
at  mobilization  camps  in  the  several  States  for  the  forces  called  or 
cU^fted  into  the  servioe  of  the  United  States,  and  to  be  available  from 
June  18,  1916.' 

"  4.  Prior  to  the  passage  of  the  appropriation  act  referred  to  above, 
apportionments  were  made  and  funds  furnished  various  disbursing 
officers  for  construction  of  temporary  kitchens  and  mess  shelters, 
tent  floors,  boathouses,  latrines,  garbage  stands,  mess  houses,  shelter 
for  animals  for  militia  organizations,  temporary  bake  shop,  and  for 
temporary  storehouses  for  the  militia  in  the  amount  of  $561,295, 
from  appropriation  '  Barracks  and  quarters,  1917,'  which  specifically 
provides  for  expenditures  of  this  character.  In  view  or  the  fact 
that  this  amount  has  already  been  expended  and  vouchers  under 
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appropriation  'Barracks  and  quarters,  1917,'  and  to  obviate  the  ne- 
cessity of  supplying  disbursing  officers  who  made  these  expenditures 
with  funds  from  appropriation  '  Supplies,  services,  and  transporta- 
tion, Quartermaster  Corps,  1916-17,'  and  having  them  attempt  to 
adjust  their  accounts,  it  is  recommended  that  a  transfer  settlement 
be  made  debiting  the  appropriation  '  Supplies,  services,  and  trans- 
portation, Quartermaster  Corps,  1916-17,'  in  the  amount  of  $561,- 
295  and  crediting  the  appropriation  '  Barracks  and  quarters,  1917.' 
in  a  similar  amount. 

"  5.  In  the  same  appropriation  act,  under  the  heading  '  Medical 
and  Hospital  Department,'  there  is  a  provision  which  states  that  the 
sum  of  $500,000  may  be  used  under  the  direction  of  the  Secretary  of 
War  in  the  erection  or  rental  of  temporary  hospitals  for  the  care 
and  shelter  of  the  sick  and  injured. 

"  6.  Prior  to  the  passage  of  the  Army  appropriation  act  the  Secre- 
tary of  War  authorized  an  allotment  of  $300,000  to  be  expended  for 
the  purpose  indicated  from  the  appropriation  '  Construction  and  re- 
pair of  hospitals,  1917,'  anticipating  that  the  funds  would  be  appro- 
priated under  this  appropriation  instead  of  under  appropriation 
^Medical  and  Hospital  Department.' 

"  7.  The  total  amount  appropriated  under  '  Construction  and  re- 
pair of  hospitals,  1917,'  is  only  $409,963,  and  by  charging  the  $300,000 
referred  to  above  to  this  appropriation  leaves  a  balance  of  only 
$109,963,  which  is  wholly  inndequate  to  meet  the  requirements  under 
this  appropriation  during  the  remainder  of  the  fiscal  year  1917.  and 
in  order  to  reimburse  the  appropriation  from  funds  temporarily 
borrowed  therefrom  jt  is  recommended  that  a  transfer  settlement 
issue  debiting  appropriation  'Medical  and  Hospital  Department, 
1917,'  to  the  extent  of  $300,000  and  crediting  appropriation  'Con- 
struction and  repair  of  hospitals,  1917,'  with  a  similar  amount.  The 
transfer  of  these  funds  pertaining  to  the  Medical  Department  is 
requested  upon  the  suggestion  and  recommendation  of  ttie  Surgeon 
General." 

The  method  of  transfer  suggested  by  the  Quartermaster  General 
and  followed  by  you  is  not  the  correct  one  to  accomplish  the  purpose 
desired  by  the  War  Department.  The  transfer  should  be  accom- 
plished, if  at  all,  by  a  transfer  appropriation  warrant  which  is  made 
by  the  Secretary  of  the  Treasury,  and  not  by  a  transfer  settlement 
such  as  is  made  by  you,  (See  67  MS.  Comp.  Dec.,  1386,  dated  Dec. 
18,  1913.) 

The  method  pursued  by  you  in  this  case  is  used  in  cases  where 
the  need  arises  of  making  an  adjustment  for  expenditures  made 
from  a  particular  appropriation,  which  expenditures  are  properly 
chargeable  to  another  appropriation. 

Your  said  transfer  settlement  is  revised  on  my  own  motion  and 
your  action  is  reversed  on  revision.  A  certificate  of  differences  will 
issue  accordingly. 

Your  certificate  of  settlement  will  be  canceled  by  you. 
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PmOKASE  AKD  KUnTTACTTTKB  OT  AKUTTHrtlON,  AKMT. 

By  reason  of  the  llmltBtlon  coDtalned  In  the  Armr  appropriation  act  of 
August  28,  1916.  the  purchase,  aa  material  for  use  In  ntaoufBcturlaK 
ammunition,  from  the  appropriation  therein  made  for  the  manufncture 
of  reserve  ammunition,  of  a  shrapnel  case  substantially  complete  in  all 
respects  except  the  shrapnel  head,  is  not  authorized,  since  the  mere  addi- 
tion of  the  shrapnel  head  can  not  be  regarded  as  the  manufacture  of  the 
shrapnel  case. 

The  restrictions  contained  In  the  Sortlflcatlons  appropriation  act  of  July  6, 
1916,  with  respect  to  the  purchase  of  ammunition  from  private  mauu< 
facturers,  have  reference  only  to  the  completed  manufactured  article,  or 
product,  BDd  Dot  to  materials  to  be  used  In  the  manufacture  of  anunu- 
Dltion. 

AotiuK  Comptroller  Force  to  the  SecTetar?  of  War,  Ootolier  IB,  1916: 

By  your  reference  of  the  4th  isstant  of  a,  letter  of  the  Chief  of 
Ordnance,  United  States  Army,  with  request  for  decision,  my  de- 
cisioD  is  requested  of  questions  arising  under  provi^ons,  hereinafter 
quoted,  in  tie  Army  appropriation  act  of  August  29,  1916  (89  Stat, 
64i),  and  the  fortifications  appropriation  act  of  July  6,  1916  (39 
Stat,  S46,  350). 

The  provision  in  the  Army  appropriation  act  is  as  follows: 
"Ammunition  for  Field  Artillery  for  the  National  Guard:  For 
the  purpose  of  manufacturing  reserve  ammunition  for  Field  Artil- 
lery for  the  National  Guard  of  the  several  States,  Territories,  and 
the  District  of  Columbia^  the  funds  to  be  immediately  available,  and 
to  remain  available  until  the  end  of  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  eighteen,  $10,000,000. 

"■  Provided^  That  not  more  than  $5^000,000  of  this  appropriation 
may  be  used  in  the  purchase  of  Field  Artillery  reserve  ammu- 
nition." 

The  questions  ari^g  under  said  provision  are  stated  by  the  Chief 
of  Ordnance  as  follows: 

"  (a)  Can  the  cost  of  a  completely  machined  and  banded  shrapnel 
case  that  requires  the  insertion  of  a  black-powder  charge  in  its  base, 
a  diaphragm,  the  balls  embedded  in  a  matrix  of  trinitrotoluol,  a 
shrapnel  head,  a  fuse,  and  waterproof  hood,  and  to  be  assembled  in 
a  cartridge  case  before  being  ready  for  use  in  firearms  or  cannon,  be 

fiaid  for  by  this  department  from  the  $5,000,000  available  under  the 
aw  for  the  manufacture,  provided  some  other  part  of  the  shrapnel, 
as  the  shrapnel  head,  is  laoricated  by  this  department  from  the  raw 
material  ? 

"(6)  Should  it  be  held  that  the  completely  machined  and  banded 
jhrapnel  case  can  not  be  paid  for  as  set  forth  under  (a)  above:  can 
the  cost  of  a  rough  shrapnel  case  forging  be  paid  for  from  the  $5,000,- 
000  available  for  manufacture?" 

The  provisions  in  the  fortifications  appropriation  act  are  as  fol- 
lows: 

"  For  purchase,  manufacture^  and  test  of  ammunition  for  mountain, 
field,  and  mege  cannon,  includmg  the  necessary  experiments  in  con-j 
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nection  therewith  and  the  machinery  necessary  for  its  manntacture 
at  the  arsenals,  $6,000,000 :  Provided,  That  the  Chief  of  Ordnance, 
United  States  Army,  is  authorized  to  enter  into  contracts  or  other- 
wise incur  obligations  for  the  purposes  above  mentioned  not  to  ex- 
ceed $8,000,000  in  addition  to  the  appropriations  herein  and  hereto- 
fore made.'*     (Act  of  July  6, 1916,  89  Stat.,  346.) 

"Sec. 6.  That  except  as  expressly  otherwise  authorized  herein  no 
part  of  the  suma  appropriated  by  this  act  shall  be  expended  in  the 
purchase  from  private  manufacturers  of  any  material  at  a  price  in 
excess  of  twenty-five  per  centum  more  than  the  cost  of  manufacturing 
such  material  by  the  Government,  or,  where  such  material  is  not  or 
has  not  been  manufactured  by  the  Government,  at  a  price  in  excess 
of  twenty-five  per  centum  more  than  the  estimated  cost  of  manufac- 
ture by  the  Government :  Provided,  however,  That  whenever  in  the 
opinion  of  the  President  an  emergency  exists  affecting  the  general 
welfare  of  the  United  States  he  may  waive  the  limitations  contained 
in  this  section."     (Act  of  July  6, 1916,  89  Stat.,  350.) 

The  questions  arising  under  these  provisions  are  stated  by  the  Chief 
of  Ordnance  as  follows : 

"(a)  Can  the  cost  of  material  to  be  used  in  the  manufacture  of 
ammunition  for  mountain,  field,  and  siege  cannon  be  paid  for  by  this 
department  from  the  $9,000,000  appropriated  in  this  act  for  this 
purpose  without  reference  to  the  restrictions  contained  in  section  6, 
this  restriction  to  apply  only  in  case  of  the  purchase  of  material  prop- 
erlr  classed  as  ammunition  t 

"(J)  Should  it  be  held  that  these  funds  can  not  be  expended  for 
material  for  the  manufacture  of  ammunition  without  complying 
with  the  provisions  of  section  6  of  the  actf  Can  the  cost  of  mate- 
rial not  manufactured  by  the  Government  and  required  in  the 
manufacture  of  ammunition  be  paid  for  by  this  department  from 
the  $9,000,000  appropriated  in  this  act  for  this  purpose  if  a  care- 
ful estimate  shows  that  the  purchase  price  is  less  than  125  per  cent 
of  the  cost  of  manufacture  to  the  Government,  the  cost  of  manu- 
factura  to  the  Government  including  the  cost  of  a  plant  having 
sufficient  capacity  for  producing  all  of  this  particular  material  re- 
quired for  the  purposes  of  this  appropriation  within  a  reasonable 
time?" 

The  questions  submitted  will  be  considered  in  the  order  of  their 
submission.  The  Army  appropriation  act  appropriates  $10,000,000 
for  the  purpose  of  manufacturing  reserve  ammunition,  and  provides 
that  not  more  than  $5,000,000  of  the  amount  appropriated  may  be 
used  for  the  purchase  of  reserve  ammunition.  The  answer  to  the 
questions  arising  under  said  provision  of  appropriation  depends 
upon  the  meaning  to  be  given  the  words  manufacturing  and  ammu- 
nition as  used  in  the  statute. 

The  Century  Dictionary  defines  the  word  manufacture  as; 

"(1)  The  operation  of  making  goods  or  wares  of  any  kind;  the 
production  of  articles  for  use  from  raw  or  prepared  materials  by 
giving  to  these  materials  new  forms,  qualities,  properties,  or  com- 
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binations,  whether  by  band  labor  or  by  macbinerv;  (2)  anything 
made  for  use  from  raw  or  prepared  materials;  coliectiyely,  manu- 
factured articles;  figuratively,  anything  formed  or  produced-" 

The  Century  Dictionary  defines  the  word  ammunition  as : 

"  Military  stores  or  provisions  for  attack  or  defense ;  in  modem 
usage,  only  the  materials  which  are  used  in  the  discharge  of  firearms 
and  ordnance  of  all  kinds,  as  powder,  balls,  bc«nbs,  various  kinds  of 
shot,  etc." 

Fixed  ammunition  is  defined  to  be  ammimition  the  materials  of 
which  are  contained  in  cartridges  or  otherwise  to  facilitate  the  load- 
ing of  firearms  or  ordnance. 

In  an  opinion  rendered  July  1,  1912,  by  the  Attorney  General  of 
the  United  States  (29  Op.  Att.  Gen.,  488)  to  the  Secretary  of  War 
upon  the  question  of  what  was  to  be  considered  ammunition  in  con- 
nection with  an  eight-hour  workday  provision  in  the  fortification 
appropriation  act  of  June  6, 1912  (S7  Stat.,  112),  it  was  said: 

"It  b  also  certain  that  the  word  'ammunition'  means  something 
different  from  materials  for  ammunition.  Thus,  powder  is  ammuni* 
tion;  but  the  saltpeter  and  other  materials  of  which  it  is  composed 
are  not.  It  is  generally  the  assembled  or  practically  completed 
product,  substantially  ready  for  use  in  firearms,  which  is  ammuni- 
tion. The  word  as  here  used  means  something  which  is  already 
ammunition  and  does  not  require  some  further  process  of  manu- 
facture to  make  it  such  or  to  fit  it  for  use  as  ammunition.  Shot, 
shells— whether  loaded  or  not — shrapnel,  bullets,  powder,  percussion 
caps,  fulminating  powder,  cartridge  cases,  fuses,  etc.,  intended  for 
firearms,  may  well  be  called  ammunition." 

The  Chief  of  Ordnance  cites  a  number  of  court  decisions  in  which 
the  word  "manufacture"  is  defined;  among  them  is  the  following 
definition : 

"  Whoever  creates  a  useful  thing  by  mechanical  labor  is  entitled 
usually  to  be  called  a  manufacturer;  the  fact  that  he  purchases  some 
and  makes  some  of  the  parts  does  not  destroy  that  character.  *  *  * 
Xo  manufacturer  of  the  finished  product  in  this  age  works  up  the 
raw  material.  That  is  done  by  specialists  all  along  the  line.  The 
practical  manufacturer  assembles  the  material  he  needs  from  all 
quarters  in  its  most  finished  condition  and  does  the  rest  himself. 
*  •  *  What  is  manufacturing?  *  *  *  It  does  not  often  mean 
the  production  of  a  new  article  out  of  materials  entirely  raw.  It 
generally  consists  in  giving  new  shapes,  new  qualities,  or  new  combi- 
nations to  matter  which  has  already  gone  through  some  artificial 
process.  A  cunning  worker  of  metals  is  the  maker  of  the  wares  he 
fashions,  though  he  did  not  dig  the  ore  from  (he  earth,  or  carry  it 
through  every  subsequent  stage  of  refinement.  A  shoemaker  is  none 
the  less  the  manufacturer  of  shoes  because  he  does  not  tan  the 
leather.  A  bureau  is  made  by  the  cabinetmaker,  though  it  consists 
in  part  of  locks,  knobs,  and  screws,  bought,  ready  made,  from  a 
dealer  in  hardware." 
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I  find  nothing  in  the  act  of  August  29, 1916,  which  indicates  that 
the  words  "  manufacture  "  and  "  ammunition  "  were  intended  to  be 
used  in  the  provision  of  appropriation  above  quoted  in  any  other  thaik 
their  ordinary  and  generally  accepted  meaning. 

The  Chief  of  Ordnance  in  the  aubmission  suggests  that  manufac- 
turing is  something  more  than  mere  assembling,  but  that  it  is  not 
necessary  to  constitute  manufacture  that  all  the  processes  in  the  pro- 
duction of  each  part  ahaU  be  gone  through  with,  and  that  the  law 
requiring  the  manufacture  of  ammunition  will  be  cconplied  with  if 
some  of  the  parts  are  purchased  while  other  parts  are  produced  from 
the  raw  materials  and  all  the  parts  assembled  into  the  whole  to  which 
the  term  "  ammunition  "  is  properly  applicable. 

The  definition  of  the  words  "  manufacture "  and  "  ammunition  " 
and  the  interpretation  put  on  them  by  the  Attorney  General  and  the 
courts  in  other  laws  justify  the  deductions  made  by  the  Chief  of  Ord- 
nance, with  which  I  agree,  and  making  the  application  to  the  ques- 
tions submitted  I  am  of  opinion  that  question  (a)  must  be  answered 
in  the  negative  and  question  (6)  in  the  affirmative.  I  do  not  think 
that  the  fabrication  from  the  raw  material  of  only  the  shrapnel  head 
of  a  completely  machined  and  banded  shrapnel  case  is  the  manufac- 
ture qf  the  shrapnel  within  the  meaning  of  the  above  provision  of 
appropriation;  neither  do  I  think  that  the  provision  of  appropriation 
for  manufacture  precludes  the  purchase  of  a  rough  shrapnel-case 
forging,  which,  in  order  to  be  suitable  for  use,  must  be  shaped,  fash- 
ioned, and  worked  into  the  finished  article.  In  a  sense  it  is  the  raw 
material  on  which  mechanical  labor  is  required  to  make  it  the  com- 
pleted product,  as  much  so,  in  fact,  as  the  artificial  process  which  has 
made  it  the  rough  forging. 

As  to  the  questions  arising  under  the  fortifications  appropriation 
act,  I  am  of  opinion  that  the  restrictions  contained  in  section  6  of 
said  act  have  no  application  to  the  cost  of  materials  to  be  used  in 
the  manufacture  of  ammunition,  but  only  to  the  completed  manufac- 
tured article  or  piuduct.  Said  section  speaks  of  the  cost  of  manufac- 
turing material  by  the  Government,  and  provides  that  no  part  of  the 
sums  appropriated  by  the  act  shall  be  expended  in  the  purchase  from 
private  manufacturers  of  any  material  (evidently  meaning  the  com- 
pletely manufactured  article)  at  a  price  in  excess  of  25  per  cent  more 
than  the  cost  of  manufacturing  the  materia!  or  article  by  the  Govern- 
ment. The  cost  referred  to  in  the  act  is,  I  think,  the  cost  of  manufac- 
ture of  any  particular  product  and  not  the  cost  of  the  several  mate- 
rials which  enter  into  the  composition  of  the  finished  product.  If  the 
cost  of  purchase  of  manufactured  ammunition  from  a  private  manu- 
facturer is  not  in  excess  of  25  per  cent  more  than  the  cost  of  manufac- 
ture of  the  ammunition  by  the  Government,  it  may  be  purchased 
from  the  private  manufacturer.    It  is  understood,  of  course,  that  tha 
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matarial  which  may  be  purchased  under  the  appropriation  is  the 
material  which  is  properly  classed  aa  ammunition.  The  particular 
appropriation  here  considered  is  "  For  purchase,  manufacture,  and 
test  of  ammunition  for  mountain,  field,  and  siege  cannon,  including, 
etc" 

The  interpretation  her«  placed  on  the  al>ove  proTisdon  of  the  forti- 
fications appropriation  act  of  July  6,  1916,  finds  support  in  the 
statements  of  the  Chief  of  Ordnance  of  tiie  Army  before  the  com- 
mittee of  Congress  having  the  fortifications  appropriation  bill  for 
the  fiscal  year  1817  in  diarge.  (See  particularly  p.  214  of  the  hear- 
ings on  said  bill.) 

For  reasons  above  stated,  question  (a)  is  answered  in  the  affirma- 
tive, and  it  being  so  answered  an  answer  to  question  (b)  would 
appear  to  be  unnecessary. 


Where  Congress  ties  provided,  by  a  deficiency  appropriation,  for  tbe  payment  of 
an  amount  certified  to  be  due  a  claimant  by  an  auditor  and  reported  to 
Congress  for  appropriation  by  the  Secretary  of  tbe  Treasury  under  tbe 
provisions  of  the  act  of  July  7,  1884,  the  said  appropriation  is  available 
for  the  payment  of  tbe  claim,  but  Is  not  a  final  adjudication  of  the  same, 
the  auditor's  action  on  the  claim  being  still  subject  to  revision  by  the 
comptroller  as  authorized  by  section  8  of  tbe  act  of  Joly  31,  1694. 
Deetilon  by  Aetl^  Comptroller  loree,  Ootobar  S5,  1916: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  (Coast  Lines) 
applied  September  11,  1916,  for  a  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing  $486.20  by  settle- 
ment No.  26020,  May  18, 1916. 

The  facts  in  the  case  are  as  follows: 

The  company  claimed  $6,459.49  for  the  transportation  for  the  War 
Department  per  B/L  67,  April  28,  1914,  from  Sturgis,  S.  Dak.,  to 
Wingate,  N.  Mex.,  of  407,782  pounds  of  miscellaneous  property, 
consisting  of  13  cars  of  horses,  4  cars  of  wagons,  4  cars  of  hay  and 
oats,  and  2  cars  of  impedimenta,  consisting  of  various  articles  of 
equipment,  such  as  clothing,  tools,  tents,  etc.  It  appears  that  this 
property  was  transported  for  use  in  connection  with  caring  for  in- 
terned Mexican  soldiers  and  military  refugees,  for  which  purpose 
$500,000  was  appropriated  by  tbe  urgent  deficiency  act  of  April  6, 
1914  (38  Stat.,  319),  which  appropriation  was  designated  by  the 
Secretary  of  tbe  Treasury  as  "  Transporting  and  caring  for  interned 
Mexican  soldiers  and  military  refugees,  1914."  (Digest  of  Appro- 
priations, 1915,  p.  315.) 

The  said  appropriation  was  exhausted  before  the  settlemei^  of 
this  claim.    Tbe  auditor,  however,  determined  that  the  amount  due 
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for  said  service  was  '$5,973.29,  which  he  certified  to  the  Secretary  of 
the  Treasury,  per  settlement  No.  26020,  May  18,  1916.  The  amount 
thus  found  due  was  reported  by  the  Secretary  of  the  Treasury  on 
June  29,  1916,  to  the  Speaker  of  the  House  of  Kepresentatives,  in 
compliance  with  section  2  of  the  act  of  July  7,  1884  (23  Stat.,  254), 
which  provides  with  respect  to  such  claims  that  "  the  Secretary  of 
the  Treasury  shall,  at  the  commencement  of  each  session  of  Congress, 
report  the  amount  due  each  claimant  whose  claim  has  been  allowed 
in  whole  or  in  part  to  the  Speaker  of  the  House  of  Representative's 
and  the  presiding  officer  of  the  Senate,  who  shall  lay  the  same  before 
their  respective  Houses  for  consideration." 

The  aforesaid  item  was  one  of  a  number  included  in  said  report, 
which  was  published  as  House  Document  Xo.  1268,  Sixty-fourth 
Congress,  first  session,  setting  forth  schedules  of  claims  allowed  by 
the  accounting  officers  amounting  to  $702,810.03,  of  which  $115,656.56 
was  allowed  by  the  Auditor  for  the  War  Departoient,  within  which 
was  included  the  aforesaid  amount  of  $5,973.29. 

An  appropriation  for  the  payment  of  the  said  amount  was  made 
by  section  2  of  the  deficiency  act  of  September  8, 1916  (39  Stat.,  824), 
which  provides: 

"  That  for  the  payment  of  the  following  claims,  certified  to  be 
due  by  the  several  accounting  officers  of  the  Treasury  Department 
under  appropriations  the  balances  of  which  have  been  exhausted  or 
carried  to  the  surplus  fund  under  the  provisions  of  section  five  of 
the  act  of  June  twentieth,  eighteen  hundred  and  seventy-four,  and 
under  appropriations  heretofore  treated  as  permanent,  being  for  the 
service  of  the  fiscal  year  nineteen  hundred  and  thirteen  and  other 
years,  unless  otherwise  stated,  and  which  have  been  certified  to  Con- 
gress under  section  two  of  the  act  of  July  seventh,  eighteen  hundred 
and  eighty-four,  as  fully  set  forth  in  House  Document  Numbered 
Twelve  hundred  and  sixty-eight,  reported  to  Congress  at  its  present 
session,  there  is  appropriated  as  foUows:    *    *    •  " 

Then  foUows  a  list  of  various  items  of  appropriations  which  in- 
cludes, under  the  heading  "  Claims  allowed  by  the  Auditor  for  the 
"War  Department,"  the  item : 

"  For  transporting  and  caring  for  interned  Mexican  soldiers  and 
military  refugees,  $5,978.29." 

It  is  observed  that  this  is  Uie  appropriation  for  the  payment  of 
the  claim  "  as  fuJly  set  forth  in  House  Document  Numbered  Twelve 
hundred  and  sixty-eignt,"  on  page  20,  as  follows: 
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It  thus  appears  that  Congress  appropriated  for  the  payment  of  this 
particular  claim  the  exact  amount  found  due  by  the  auditor. 

The  question  for  determination  is  whether  the  amount  thus  appro- 
priated is  required  to  be  paid  in  settlement  or  adjudication  of  the 
claim,  or  whether  the  amount  is  merely  designated  as  available  for 
the  payment  of  the  claim,  the  settlement  of  which  by  the  auditor  re- 
mains subject  to  the  revision  authorized  by  the  act  of  July  31,  1894-, 
section  8  of  which  (28  Stat.,  207)  provides  that  the  balances  which 
may  be  certified  by  the  auditors  upon  the  settlement  of  public  ac< 
counts  shall  be  final  and  conclusive  upon  the  executive  branch  of  the 
Government,  except  that  a  revision  thereof  by  the  Comptroller  of  the 
Treasury  may  be  obtained  within  a  year  by  the  person  whose  ac- 
coimts  may  have  been  settled,  by  the  head  of  the  department  to 
which  the  account  pertains,  or  by  the  Comptroller  himself,  the  claim- 
ant being  precluded  from  obtaining  a  revision  as  to  any  items  upon 
which  payment  is  accepted  of  the  amount  allowed  by  the  auditor. 

Neither  the  action  of  the  auditor  nor  of  the  Comptroller  is  con- 
clusive upon  the  legislative  branch  of  the  Government.  The  not  of 
July  7,  1384,  supra,  requires  the  report  of  the  amount  due  clniniants 
to  be  reported  to  the  Houses  of  Congress  "  for  consideration."' 

There  is  no  obligation  that  the  amount  thus  reported  shall  be 
allowed  by  Congress,  who  might  have  appropriated  in  payment  of 
said  claims  a  greater  or  lesser  amount  or  refused  to  appropriate  any 
amount  whatever. 

If  the  Comptroller's  authority  to  revise  the  account  in  accordance 
with  the  act  of  July  31,  1894,  still  exists  after  the  appropriation  by 
Congress  of  the  amount  designated  in  payment  thereof,  the  amount 
which  may  be  determined  by  him  to  be  due  the  claimant  may  be  either 
greater  or  less  than  the  amount  appropriated.  In  order  to  sustain 
such  a  view  it  must  be  held  that  the  appropriation  by  Conjjress  of  an 
amount  certified  by  an  auditor  as  dne  a  claimant  is  an  authorization 
to  pay  as  much  out  of  the  sum  designated  as  may  be  necessary  to  pay 
the  claim  which  is  subject  to  the  revision  by  the  Comptroller  as 
authorized  by  the  act  of  July  31, 1894,  and  that  the  appropriation  by 
Congress  is  not  an  absolute  one  but  a  qualified  one.  If  the  Comp- 
troller finds  a  difference  against  the  claimant,  and  payment  is  made 
to  the  claimant  of  the  lesser  amount,  the  difference  would  remain 
as  an  unexpended  balance.  If  the  Comptroller  finds  a  difference  in 
favor  of  the  claimant,  the  additional  amount  could  not  be  paid  unless 
reported  to  and  favorably  acted  upon  by  Congress. 

In  the  case  of  the  United  States  v.  Jordan  (113  U.  S.,  418)  the 
Supreme  Court  held,  quoting  the  syllabus,  that: 

"Under  the  act  of  Congress  of  July  29,  1882  (22  Stat,  723,  ch. 
359) ,  providing  for  the  refunding  to  the  persons  therein  named  of 
the  amount  of  taxes  assessed  upon  and  collected  from  them  contrary  ^ 
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to  the  provisions  of  the  regulations  therein  mentioned, '  that  is  to  say, 
to '  each  of  such  persons  the  sum  set  opposite  his  name,  each  of  them 
is  entitled  to  be  paid  the  whole  of  that  sum,  and  no  discretion  is 
vested  in  the  Secretary  of  the  Treasury  or  in  any  court  to  determine 
whether  the  sum  specified  was  or  was  not  the  amount  of  a  tax 
assessed  contrary  to  the  prorisioas  of  such  regulationa." 

It  appears  that  the  accounting  officers  of  the  Treasury  decided  that 
of  the  amount  designated  in  the  aforementioned  act  to  be  refunded 
to  one  of  the  persons  named  therein,  a  portion  thereof  only  had  been 
collected  contrary  to  the  provisions  of  the  specified  regulations, 
and  that  the  excess  over  this  amount  was  not  to  be  refunded;  where- 
upon payment  was  made  of  a  less  sum  than  had  been  designated  in 
the  act. 

The  court,  referring  to  said  taction,  said  (p.  422) : 

"The  Court  of  Claims  held  that  the  statute  did  not  admit  of  that 
interpretation^  nor  leave  open  any  question  for  the  court  or  for  the 
accounting  omcers  of  the  Treasury,  except  the  identity  of  the  claim- 
ants with  the  persons  named  in  it ;  and  that  its  language  taken  to- 
gether, was  too  clear  to  admit  of  doubt,  that  Congress  undertook,  as 
it  had  a  right  to  do,  to  determine  not  only  what  particular  citizens 
of  Tennessee  by  name  should  have  relief,  but  also  the  exact  amount 
which  should  be  paid  to  each  one  of  them.  We  concur  in  this  view. 
The  act  authorizes  and  directs  the  Secretary  of  the  Treasury  to  puy 
to  the  several  persons  named  the  respective  sums  named.  Although 
the  act  speaks  of  the  sums  as  being  '  the  amount  of  taxes  assessed 
upon  and  collected  from  the  said  named  persons  contrary  to  the 
provisions  of  the  regulations'  named,  there  is  no  indication  of  any  in- 
tention to  submit  to  anyone  the  determination  of  the  question  whether 
the  taxes  in  any  case  were  collected  contrary  to  the  provisions  of  such 
regulations,  or  of  the  question  how  those  provisions  are  to  be  con- 
strued. On  the  contrary  the  clear  import  of  the  statute  is  that  Con- 
gress itself  determines  that  the  amounts  named  were  collected  con- 
trary to  the  provisions  of  the  regulations." 

The  Supreme  Court  in  the  case  of  United  Statet  v.  Price  (lift 
U.  S.,  43)  cited  with  approval  the  aforesaid  decision,  holding,  quot- 
ing the  E^Uabus : 

*'  When  an  act  of  Congress  directs  the  Secretary  of  the  Treasury  to 
pay  a  specified  sum  to  a  person  named,  for  a  specific  purpose,  no  dis- 
cretion is  vested  in  the  Secretary,  or  in  any  court,  to  inquire  whether 
the  person  named  is  entitled  to  receive  that  sum  for  that  object." 

The  Supreme  Court  in  the  case  of  United  States  v.  LouiaviUe  (169 
V.  S.,  249)  held,  quoting  the  syllabus,  that— 

"The  act  of  March  3, 1891,  chapter  540,  providing  for  the  payment 
to  the  city  of  Louisville  of  the  amount  found  due  under  the  act  of 
June  16, 1890,  chapter  424,  was  in  the  nature  of  a  judgment,  final  in 
its  character,  and  subject  to  no  appeal,  and  the  duties  ot  the  officers  of 
the  Government  thereafter  charged  with  the  payment  of  the  moneys 

Spropriated  by  that  act  were  not  discretionary,  and  were  limited  to 
i  clerical  functions  of  making  payment  as  directed  by  the  act." 
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In  said  decision  the  court  said  (pp.  253-264)  : 

"  When  the  decision  of  these  officials  was  by  the  Secretaj-y  of  the 
Treasury  reported  to  Congress  and  an  appropriation  made  by  that 
body  in  1891  of  the  specific  sum  mentioned  in  the  report,  with  direc- 
tions to  pay  the  amount  thus  appropriated  to  the  city  of  Louisville, 
the  time  for  examination  had  passed,  and  it  was  the  duty  of  the 
proper  officers  of  the  Qovenunent  to  pay  the  money  as  directed  by 
the  statute.** 

"The  act  of  1891  was  in  the  nature  of  a  judgment,  final  in  its 
character,  and  subject  to  no  appeal,  and  the  duties  of  the  officers  of 
the  Government  thereafter  charged  with  the  payment  of  the  moneys 
appropriated  by  that  act  were  not  discretionary,  and  were  limited  to 
the  clerical  functions  of  making  payment  as  directed  by  the  act." 

In  each  of  the  Supreme  Court  cases  just  cited  there  had  been  a 
final  adjudication  of  the  claim  in  question  in  the  manner  expressly 
provided  for  by  law,  and  Congress  had  adopted  this  final  adjudica- 
tion by  appropriating  the  amount  found  due.  There  was  no  statu- 
tory authority  in  any  administrative  or  accounting  officer  to  review 
this  final  action,  and  in  such  cases  it  must  be  held  that  where  Con- 
gress has  appropriated  a  particular  sum  as  in  payment  of  a  desig- 
nated claim,  the  accounting  officers  have  no  further  authority  in  the 
matter  and  it  is  the  duty  of  the  proper  officers  of  the  Government  to 
pay  the  money  as  directed  by  the  statute.  But  the  case  of  an  ordinary 
claim  which  has  been  settled  and  certified  by  an  auditor  under  general 
laws  and  in  regular  course  of  business,  and  appropriated  for  as  part 
of  a  deficiency  in  a  general  appropriation  act  solely  because  of  the 
deficiency,  is  entirely  different  in  principle.  Such  settlements  are 
not  final  adjudications  of  the  claim  but  are  subject  to  the  express 
statutory  authority  vested  in  this  office  to  revise  the  settlements  at 
any  time  within  one  year  after  they  shall  have  been  made.  Congress 
merely  appropriates  the  money  to  pay  the  amount  which  the  auditor 
has  found  to  be  due.  This  amount  is  subject  to  change  if  this  office 
exercises  its  statutory  power  to  revise  the  auditor's  settlement. 

This  distinction  between  the  two  classes  of  claims  is  carefully 
drawn  in  United  States  v.  LouiavUle,  supra  (p.  258),  as  follows: 

"  Laying  for  a  moment  the  act  of  1893  out  of  view,  it  seems  clear 
to  us  that  there  was  no  power  on  the  part  of  the  officers  of  the  Treas- 
ury to  reexamine  the  correctness  of  the  claim  paid  by  virtue  of  the 
act  of  1891,  or  to  reverse  that  action  on  the  ground  that  a  mistake 
of  law  had  been  made  in  the  decision  reported  to  Congress  upon 
which  it  passed  the  act  last  named.  The  officers  who  acted  under 
the  statute  of  1890  (the  Secretary  of  the  Treasury  and  the  Com- 
missioner of  Internal  Revenue)  performed  their  duties  in  examin- 
ing, auditing,  and  allowing  the  claim  as  thev  thought  the  facts  and 
the  law  required.  It  was  not  the  case  of  an  allowance  of  an  ordinary 
claim  against  the  Government  by  an  ordinarv  accounting  officer  any 
more  than  was  the  case  of  United  States  v.  Kaufman  (96  U.  S.,  567, 
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870),  or  that  of  Umted  States  v.  Savings  Bank  (104  U.  S.,  728). 
When  the  decision  of  these  ofScials  was  by  the  Secretary  of  the 
Treasury  reported  to  Congress  and  an  appropriation  made  by  that 
body  in  1891  of  the  specific  sum  mentioned  in  the  report,  with  direc- 
tions to  pay  the  amount  thus  appropriated  to  the  city  of  Louisville, 
the  time  for  examination  had  passed,  and  it  was  the  duty  of  the 
proper  officers  of  the  Govenunent  to  pay  the  money  as  directed  by  the 
statute." 

Therefore  it  must  be  held  that  where  Congress  has  provided  by  a 
deficiency  appropriation  for  the  payment  of  an  amount  found  due  by 
«n  auditor  and  reported  under  the  provisions  of  the  act  of  July  7, 
1884,  the  said  appropriation  must  be  considered  as  available  for 
the  payment  but  not  as  a  final  adjud'  ition  of  the  claim,  the  settle- 
ment of  which  by  the  auditor  is  still  subject  to  revision  by  the  comp- 
troller as  authorized  by  the  act  of  July  Slj  1894,  in  accordance  with 
which  action,  if  taken,  the  claim  is  to  be  finally  adjudicated  and  the 
appropriation  applied  accordingly. 

The  decisions  of  this  office  in  confiict  herewith  are  hereby  over- 
ruled. 

The  claimant  in  this  case  having  declined  to  accept  the  warrant 
issued  in  payment  of  the  amount  allowed  by  the  auditor  and  appro- 
priated by  Congress,  is  therefore  entitled  under  the  statute  of  July 
31, 1894,  to  a  revision  of  the  action  of  the  auditor. 

The  auditor  aUowed  as  claimed  on  the  horses  and  wagons,  but 
allowed  for  the  two  cars  of  impedimenta  as  class  B,  minimum  of 
20,000  pounds  per  car,  disallowing  $451.12  from  the  amount  claimed 
for  the  transportation  of  said  cars.  For  the  four  cars  of  hay  and 
oats  the  auditor  disallowed  $35.08  from  the  amount  claimed  for 
the  reasons  stated  by  him,  as  follows: 

"The  two  cars  of  40  feet  in  length,  containing  hay  and  oats, 
allowed  on  the  basis  of  20^00  pounds  on  hay,  Sturgis  to  Denver,  and 
22,000  pounds,  Denver  to  Wingate.  As  the  nay  and  oats  was  equally 
divided  among  the  four  cars,  allowance  is  made  on  the  basis  of  ■34- 
foot  car.  The  fact  that  longer  length  cars  were  used  was  for  the 
convenience  of  the  carrier." 

The  quartermaster  states: 

"The  hay  and  oats  was  equally  divided  among  the  different  cars: 
i.  e.,  approximately  10,935  pounds  of  oats  and  13,334  pounds  of  hay 
to  the  car." 

The  company  in  its  application  for  revision  contends  as  follows: 

"In  certificate  No.  26020,  dated  May  18,  1916,  the  Auditor  for  the 
War  Department  disallowed  $451,12  in  settlement  of  Atchison.  To- 
peka  &  Santa  Fe  Kailway  (Coast  Lines)  bill  No.  Q-408018  by  ap- 
plying the  class  B,  or  emigrants'  movable,  rate  on  shipment  of  im- 
pedimenta for  the  War  Department  on  bill  of  lading  No.  67,  of 
April  28,  1914,  Sturgis,  S.  Dak.,  to  Wingate,  N.  Mex.  The  bill  was 
rendered  on  the  basis  of  class  and  commodity  rates  for  each  article, 
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as  a  shipment  of  this  sort  could  not  be  found  in  a  movement  of 
hous^old  goods  or  emigrant  movables.  A  lot  of  troop  property  as 
described  in  the  bill  of  lading  is  more  analogous  to  a  shipment  of 
general  merchandise,  which  is  excluded  from  the  emigrants'  mov- 
ables rate  by  the  classification.  The  intent  of  the  emigrants'  mov- 
ables rate  is  for  use  of  shipments  of  people  moving  into  a  new  coun- 
tiT  for  settling  and  development,  and  the  purpose  of  a  movement 
of  troop  property  can  not  be  placed  in  the  same  class  as  that  of  an 
intended  settler, 

"  There  is  no  provision  for  carload  shipments  of  troop  property, 
and  the  regular  less-than-cnrload  class  rates  should  apply,  as  per  bill,    ■ 
as  we  respectfully  request  that  the  case  he  reviewed,  and  the  full 
amount  claimed  certified  to  the  auditor  for  paym»it. 

"  In  the  same  settlement  a  disallowance  of  $35.08  was  also  made, 
the  auditor  claiming  that  the  two  cars  40  feet  in  length  and  two 
cars  36  feet  in  lengui  used  for  the  shipment  of  hay  and  oats,  were 
used  for  the  convenience  of  the  company,  and  settlement  was  made  on 
the  basis  of  34-foot  cars. 

*'  Four  cars  of  the  lengths  stated  above  were  furnished  for  the 
shipment,  and  the  fact  tnat  none  of  the  cars  were  loaded  to  the 
minimum  weight,  and  the  further  fact  that  hay  and  oats  do  not  mix 
with  carload  rates  were  loaded  in  each,  indicate  that  the  loading  was 
accomplished  for  the  convenience  of  the  forwarding  quartermaster, 
A  similar  commercial  shipment  would  have  been  loaded  with  the 
oats  and  hay  in  separate  cars,  and  at  least  one  car  loaded  to  its 
capacity. 

"  Our  charges  have  been  properly  stated  on  the  basis  of  minimum 
weights  of  22,400  pounds  to  Denver,  and  24,000  pounds  beyond,  and 
actual  weight  of  fourth  class  on  oate,  which  is  less  than  the  carload 
minimum. 

"  There  is  absolutely  no  published  authority  for  mixing  these 
commodities  on  basis  of  minimum  on  each  commodity  for  the  small- 
est size  car  available,  instead  of  the  cars  used.  If  the  Government 
loads  in  an  unusual  manner  for  its  own  convenience,  it  should  be 
willing  to  pay  for  the  service. 

*'\Ve  therefore  claim  settlement  on  the  basis  of  the  bill  as  ren- 
dered, and  ask  the  further  payment  of  the  amount  disallowed." 

The  disallowance  of  $35.08  for  the  transportation  of  the  hay  and 
oats  results  wholly  from  the  claim  for  the  charges  on  the  hay.  It 
appears  that  the  company  was  paid  in  this  case  for  the  full  quantity 
of  oats  transported  in  each  car  and  for  a  minimum  carload  of  hay  in 
the  same  car.  There  appears,  therefore,  no  reason  for  allowing  for 
the  transportation  of  the  hay  the  full  allowance  for  the  longer 
car  used  when  a  goodly  portion  of  it  was  used  for  the  transportation 
of  the  oats  and  a  smaller  car  would  have  been  ample  for  the  hay. 
There  appears  to  be  no  reason  for  paying  in  excess  of  the  minimum 
carload  for  the  transportation  of  the  hay. 

In  regard  to  the  transportation  of  the  two  carloads  of  impedi- 
menta, the  articles  embraced  therein  are  of  the  same  general  char- 
acter as  are  accorded  the  class  B  rate  when  shipped  by  private 
parties. 
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Becftuse  the  shipment  was  for  the  GrOTenunent  is  no  leason  for  my 
higher  charge.  The  allowance  by  the  auditor  in  this  case  was  in  ac- 
cordance with  anmerotis  deasions  of  this  office  in  which  it  has  been 
held  thst  the  (Government  is  entitled  to  as  favorable  a  rate  as  private 
individuals  for  the  same  class  of  transportation.  The  action  of  the 
auditor  is  therefore  affirmed. 


BXTEHSEB  VOK  ASSTRAOT  OF  TITLE. 

The  expenses  Incorred  In  the  preparatloii  ot  an  abstract  of  title  to  land  about  to 
be  acquired  by  the  United  States,  when  sucb  abstract  was  procured  for  use 
in  contemplated  purchase  of  the  land,  and  not  for  use  In  condemnation  pro- 
ceedings, should  be  paid  from  the  appropriation  naed  for  the  purchase  of 
tbe  land,  regardless  of  the  fact  that  said  abstract  may  ntlmately  be  used 
In  condemnation  proceedings. 

Aatlng  Comptroller  For«e  to  the  Chief  of  Englaeen,  Tnlted  Statei  Armj,  October 
XB,  l»ie: 

By  authority  of  the  Secretary  of  War  I  have  yow  reference  of 
October  18,  1916,  with  request  for  decision  as  to  whether,  under  the 
circumstances  shown  in  the  inclosures,  a  bill  of  $41.80,  for  prepar- 
ing abstract  of  title,  is  a  proper  charge  against  the  Engineer  Depart- 
ment funds,  or  against  the  funds  of  the  Department  of  Justice;  and 
whether,  if  it  is  a  proper  charge  against  Engineer  Department  funds, 
the  voucher  may  be  paid. 

This  expense  was  incurred  under  circumstances  stated  by  the  dis- 
trict Engineer  officer,  Nashville  district,  as  follows : 

"  1.  Inclosed  is  a  bill,  amounting  to  $41.30,  covering  services  of 
Attorney  W.  D.  Howser,  Nashville,  Tenn.,  for  preparing  an  abstract 
of  title  to  certain  land  near  Lock  A,  Cumberland  River,  proposed  to 
be  purchased  for  a  boat  yard,  as  authorized  b^  E.  D.  8048/132,  No- 
vember 20, 1915;  After  tnis  authority  was  received,  Mr.  Howser  was 
employed  by  this  office  to  prepare  the  abstract,  which,  on  receipt  from 
Mr.  Howser,  was  referred  to  the  United  States  district  attorney  for 
middle  Tennessee  for  examination.  In  the  course  of  the  examination 
the  district  attorney  developed  certain  defects  in  the  title,  which,  it 
appeared,  could  only  be  cured  by  condemnation  proceedings.  Au- 
thority to  condemn  the  land  was  then  requested,  and  granted  by  the 
Chief  of  Engineers  under  E.  D.  8048/132,  July  13, 1916." 

It  is  well  settled  that  the  ezpeuBe  of  procuring  an  abstract  of  title 
to  land  to  be  used  by  the  Oovemment  for  purposes  of  this  kind  is 
a  proper  charge  against  the  appropriation  used  for  purchase  of  the 
land,  if  the  abstract  is  for  use  by  the  United  States  attorney  to 
assist  him  in  examining  the  title,  and  provided  the  land  is  to  be 
acquired  by  purchase  and  not  by  condemnati<Hi.  (8  Ccanp.  Dec., 
216;  9  id.,  669.) 
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In  tile  present  case  it  ia  understood  that  the  expense  ot  procuring 
the  abstract  of  title  was  incurred  with  the  view  of  acquiring  the 
land  by  purchase,  but  upon  examination  of  said  abstract  by  the 
United  States  attorney  he  discovered  certain  defects  in  the  title  whic^ 
made  condemnation  proceedings  necessary. 

The  abstract  of  title  was  not  procured  for  use  in  condemnation 
proceedings,  and  the  fact  that  it  ma;  have  been  later  used  in  con- 
iiBCtion  with  such  proceedings  would  not  alter  the  character  of  the 
expense  as  originally  incurred- 

I  am  of  opinion  that  the  expense  in  question  is  a  proper  charge 
against  Engineer  Department  funds,  and,  if  the  voucher,  as  pre- 
sented, is  correct  in  all  other  respects,  it  may  be  paid  from  the  appro- 
priation used  for  the  purchase  of  the  land. 


C09TSACT8— PATKEBT  EH  ABTAHCE  OP  KEmiTIOn  OV  8XKTI0E. 

A.  contract  for  the  delivery  of  two  motors  for  aeroplaaes  which  provides  tat 
the  pajnient  of  alt  expenditures  made  by  the  contractor  for  rent,  material, 
labor,  tools,  and  fixtures  needed  In  their  tnannf&ctnre  Is  Invalid  In  bo  far 
as  payments  In  advance  of  services  rendered  are  concerned. 

AotlsE  OomptroUer  Toree  to  Lieut.  A.  0.  Onteiuotui,  S^al  Gorpi,  ITaltcd  States 
Aimj,  October  98,  1816: 

I  have  your  letter  of  the  24th  instant  requesting  decision  as  to 
your  authority  to  pay  two  vouchers  therewith  submitted,  each  in 
favor  of  John  W.  Smith,  one  for  $2,127,  the  other  for  $600,  covering 
the  purchase  by  him  of  supplies,  etc.,  to  be  used  in  the  manufacture 
of  two  aeroplane  motors  covered  by  contract  of  September  21, 1916. 

By  the  terms  of  the  contract  in  question  Mr.  Smith  undertook  to 
make  and  deliver  two  10-cycle  motors,  radial  air-cooled,  "similar 
to  those  furnished  the  British  Admiralty,''  at  a  price  of  ^4,000  for 
the  two  motors,  the  contract  price  to  be  paid  as  follows:  . 

"(a)  R-oper  vouchers  must  be  rendered  for  all  moneys  expended 
on  a  form  to  be  provided  by  the  Government,  on  the  last  day  of  each 
month.  The  items  included  will  be  rent,  material,  labor,  tools,  and 
fixtures.  It  is  intended  that  the  price  above  named  will  cover  all  the 
expense  of  producing  the  two  motors. 

"(6)  If  for  any  reason  the  motors  are  not  finished  and  they  are 
not  accepted  within  12  months  from  the  date  of  this  agreement,  all 
tools  and  fixtures  become  the  property  of  the  Government,  subject  to 
purchase  by  Smith  at  cost.  If  the  contract  is  filled  within  12  months, 
the  tools  and  fixtures  remain  the  property  of  Smith. 

"(tf)  Twenty-five  per  cent  of  the  total  purchase  price  will  be  with- 
held until  a  motor  satisfactorily  meets  the  horsepower  bench  test. 

"(d)  Twelve  and  one-half  per  cent  will  be  withheld  until  the 
motors  have  satisfactorily  met  all  tests." 
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By  vouchers  now  submitted  Mr.  Smith  claims  payment  for  the 
actual  cost  of  one  Davis  turret  lathe,  with  attachments,  $1^00;  one 
cam-cuttins;  attachment,  $152;  one  Le  Blond  lathe,  $775;  and  for 
rent  of  factory  building  in  Philadelphia  from  October  1,  1916,  to 
March  31, 1917,  $600.  The  vouchers  are  approved  by  an  officer  of  the 
Signal  Corps  as  correct  and  in  accordance  with  the  contract. 

Section  S648  of  the  Revised  Statutes  provides : 

"  No  advance  of  public  money  shall  be  made  in  any  case  whatever. 
And  in  all  cases  of  contracts  for  the  performance  oi  any  servicGj  or 
the  delivery  of  articles  of  any  description,  for  the  use  of  the  Umted 
States,  payment  shall  not  exceed  value  of  the  service  rendered,  or  of 
the  articles  delivered  previously  to  such  payment     *     *     *." 

The  payments  now  proposed  are  in  patent  violation  of  the  pro- 
visions of  this  section  of  the  statutes.  As  I  understand,  the  vouchers 
in  question  do  not  cover  any  service  rendered  by  Mr.  Smith.  The 
contract  itself  was  made  without  regard  to  the  plain  requirements  of 
law,  and  its  terms  prescribing  payment,  in  so  far  as  they  provide  for 
payment  in  advance  for  services  rendered,  are  in  plain  violation  of 
law  and  therefore  null  and  void.  (3  Comp.  Dec.,  221 ;  4  Comp.  Dec., 
544,  762.) 

The  Army  appropriation  act  approved  August  29,  1916  (39  Stat., 
622),  Sixty-fourth  Congress,  page  4,  after  making  appropriation 
for  puirchase  of  aeroplanes,  etc.,  contains  this  proviso: 

"  That  not  to  exceed  fifty  thousand  dollars  of  the  above  sum  will 
be  available  for  the  payment  of  all  expenses  in  comiection  with  the 
development  of  a  suitable  type  of  aviation  motor,  under  such  regula- 
tions as  the  Secretary  of  War  may  prescribe." 

It  is  possible  that  the  contract  here  in  question  was  made  in  partial' 
pursuance  of  the  authority  thus  conferred.  I  understand,  however, 
that  the  Secretary  of  War  has  promulgated  no  regulations  which  au- 
thorize or  contemplate  a  payment  to  private  persons  in  advance  of 
actual  rendition  of  services  by  them,  and  the  contract  here  in  ques- 
tion does  not  purport  to  provide  for  the  development  of  a  suitable 
type  of  motor  but  is  absolute  in  its  terms  for  a  delivery  of  two  motors 
of  a  specified  kind,  etc. 

Without  venturing  at  this  time  to  decide  this  question,  which  is 
not  now  before  me,  it  may  be  suggested  that,  if  it  was  the  purpose 
by  this  contract  to  provide  for  the  development  of  a  new  and  hitherto 
untried  type  of  motor,  it  might  be  proper  after  the  promulgation  of 
proper  regulations  by  the  Secretary  of  War  to  amend  the  existing 
contract  so  as  to  indicate  this  fact  and  otherwi^  comply  witli  exist- 
ing law. 
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isanitAitcB— xahsoads  in  alasxa. 

The  appn^rlatlon  "  Construction  and  operation  of  railroads  In  Alaska  "  Ui  not 
available  for  the  payment  of  Insurance  od  buildings  and  structures  built  or 
requlred  for  or  in  connection  with  the  construction  and  operation  of  rail- 
roads In  Alaska,  or  for  Insurance  on  money  shipped  from  the  Treasury  to 
Alaska  by  registered  mail,  under  frank. 

AetlnK  ComptiolleT  Fore«  to  th«  SeoretsT?  of  the  Interior,  October  SO,  191S; 

I  have  your  letter  of  October  21,  1916,  requesting  decision  as  to 
whether  the  appropriation  "  Construction  and  operation  of  railroads 
in  Alaska  "  is  availahle  for  the  payment  of  premiums  for  insurance 
upon  "  buildings  and  structures  built  or  required  for  and  in  connec- 
tion with  the  construction  and  operation  of  the  railroad,  and  upon 
cargoes  of  supplies  and  materials  shipped  to  Alaska  for  use  in  the' 
building  of  the  railroad." 

The  question  of  the  use  of  appropriations  made  for  general  or 
specific  objects  to  pay  for  insurance  on  Government  property  has 
been  before  this  ofiBce  many  times,  and  it  has  been  the  uniform 
practice  to  recognize  the  policy  of  the  Government  with  respect  to 
assuming  its  own  risks  and  to  hold  that  such  appropriations  are  not 
available  to  pay  Insurance  premiums  unless  made  so  in  e^ipress  terms 
by  Congress.  (22  Comp.  Dec.,  67i;  21  id.,  308:  14  id.,  836;  13  id., 
779;  72  MS.  Comp.  Dec,  114,  Jan.  9,  1915;  70  id.,  662,  Aug.  17, 
1914;  67  id.,  1037,  Nov.  25,  1913;  56  id.,  Ii93,  Mar.  28,  1911;  55  id., 
1273,  Dec.  20,  1910;  54  id.,  531,  Aug.  3,  1910;  50  id.,  1079,  Sept.  27, 
1909;  48  id.,  1758,  Mar.  27,  1909;  47  id.,  1756,  Dec.  31, 1908.) 

It  is  urged  in  your  submission  that  an  exception  to  the  unifoim 
policy  and  practice  should  be  made  with  respect  to  property  ac- 
quired in  connection  with  the  construction  and  operation  of  rail- 
roads in  Alaska,  but  I  can  see  no  difference  in  principle  between  the 
.  cases  here  presented  and  the  cases  considered  in  the  decisions  above 
cited. 

One  reason  suggested  by  you  for  making  exception  in  these  cases 
is  that  the  risks  are  greater  in  Alaska ;  but  I  fail  to  see  wherein  the 
degree  of  risk  or  the  value  of  the  property  can  affect  the  principle 
involved.  The  rate  of  premium  is  presumed,  in  all  cuscs,  to  lie  com- 
mensurate with  the  risk.  And,  if  it  is  advantageous  to  the  Govern- 
ment to  save  small  premiums  by  assuming  slight  risks,  it  would  be 
equally  advantageous  to  save  large  premiums  by  assuming  gioater 
risks. 

It  is  stated  in  your  submission  that  "the  construction  and  opera- 
tion of  a  railroad  by  the  United  States  is  a  new  departure  in  policy, 
and  the  United  States  may  well  modify  its  policy  in  this  respect  to 
agree  with  that  of  great  private  corporations  engaged  in  tjie  same 
business." 
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This  is  a  point  on  which  there  is  room  for  honest  differences  of 
opinion ;  but,  admitting,  for  the  sake  of  the  argument,  that  the  policy 
should  be  modified  with  respect  to  this  particular  project,  I  think  the 
responsibilit;  for  such  modification  should  be  assumed  by  Congress. 

You  suggest  that,  while  Congress  has  not  specifically  provided  for 
insurance  on  the  property  now  in  question,  it  has  virtually  done  so 
by  authorizing  the  President  "  to  make  such  other  contracts  as  may 
be  necessary  to  carry  out  any  of  the  purposes  of  this  act,"  and  "  to 
do  all  necessary  acts  and  things  in  addition  to  those  specifically 
authorized  in  this  act  to  enable  him  to  accomplish  the  purposes  and 
objects  of  this  act."    (Act  of  Mar.  12, 1914,  38  Stat.,  805-307.) 

This  view  is  tenable  only  upon  the  assumption  that  the  insurance 
IS  Tiecesaary  to  the  construction  »nd  operation  of  the  railroads.  The' 
use  of  the  money  appropriated  for  this  purpose  to  pay  for  premiums 
does  not  tend  in  any  manner  to  prevent  or  reduce  losses.  Hence,  the 
only  instance  in  which  said  payments  could,  in  any  sense,  be  regarded 
as  tending  to  promote  the  construction  and  operation  of  railroads 
would  be  in  case  of  a  loss  and  the  collection  of  an  indemnity;  and, 
since  the  money  collected  for  the  loss  could  be  used  only  after  an 
express  appropriation  thereof  by  Congress,  the  only  theory  upon 
which  the  payment  of  the  premiums  could  be  considered  necessary 
to  the  construction  and  operation  would  have  to  be  based  upon  the 
assumption  that  there  would  be  loss,  and  that  the  United  States 
Government  would  not  have,  and  could  not  raise,  sufficient  funds  to 
appropriate  for  the  further  construction  and  operation  of  the  rail- 
roads unless  it  recovered  the  amount  of  the  loss  from  an  insurance 
company.    The  unreasonableness  of  this  theory  is  apparent. 

Decision  is  also  requested  as  to  whether  currency  shipped  from 
the  Treasury  to  Alaska  by  registered  mail,  under  frank,  for  use  in 
connection  with  the  construction  and  operation  of  these  railroads, 
may  be  insured  and  the  premiums  paid  for  out  of  the  appropriation 
"  Construction  and  operation  of  railroads  in  Alaska." 

What  has  been  said  herein  with  respect  to  the  use  of  this  appro- 
priation for  the  payment  of  insurance  premiums  on  other  property 
applies  with  equal  force  to  the  insurance  on  money;  but  in  this 
connection  attention  is  invited  to  the  provisions  of  section  3653, 
Bevised  Statutes,  and  the  appropriation  "Contingent  expenses. 
Independent  Treasury,"  which  have  been  held  to  authorize  the  Sec- 
retary of  the  Treasury  in  certain  cases  to  incur  expenses  for  the 
insurance  of  public  moneys  in  transit.  (21  Comp.  Dec,  308;  71  MS. 
Comp.  Dec,  700,  Nov.  17, 1914;  70  id.,  1019,  Sept.  9, 1914.) 

The  questions  submitted  are  answered  in  the  negative. 
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TKAKUXK   APPSOPItlAIZOV  WAKSAHTB. 

The  Secretary  of  the  Treasoir  la  wltbont  antborltr  to  iasaa  tranafer  appro- 
priation varrants  for  the  pnrpoee  of  making  certain  moners  appropriated 
under  tte  tlUea  "  Regntar  supplies,  QnartennaBter  Corps,"  "  Water  and 
sewers  at  military  posts,"  and  "  Medical  and  EEospltal  D^iartment "  avail- 
able  for  expenditure  under  the  titles  "Barracks  and  qoarters"  or  "Oon- 
stmctlon  and  r^iali  of  hoc^ltals." 
Aattng  Comptroller  Pores  to  tbe  Seoretaiy  of  the  Treainry,  Ootoher  81,  ISIS: 
By  your  indorsement  of  the  27th  instant  decision  is  requested' as 
to  whether  you  are  authorized  to  issue,  at  the  request  of  the  Secretary 
of  War,  tmnsfer  appropriation  warrants  as  recommended  by  the 
Quartermaster  Gfeneral  in  his  letter  of  October  24, 1916,  as  follows: 

"  1.  The  act  making  appropriations  for  the  support  of  the  Army 
for  the  fiscal  year  ending  June  80,  1917.  and  lor  other  purposes, 
approved  August  29,  1916,  carries  a  provision  under  appropriation 
*  Regular  supplies.  Quartermaster  Corps,'  that  '  $250,000  of  the 
amount  appropriated  therein  shall  be  expended  in  the  purchase  of 
material  and  the  construction  of  tent  floors,  framing  for  screens,  and 
screens,  to  be  added  to  the  equipment  of  tents  now  being  used  by  the 
Army  of  the  United  States.' 

"  2.  The  appropriation  '  Barracks  and  quarters '  specifically  pro- 
vides for  work  of  this  character,  and  prior  to  passage  of  the  appro- 
priation act  referred  to  above  the  department  quartermaster  of  the 
Southern  Deparijnent  was  authorized  to  make  expenditures  of  this 
amount,  and  more,  for  that  purpose  from  the  appropriation  'Bar- 
racks and  quarters,  1917,'  this  office  anticipating  that  the  amount 
would  be  included  under  the  appropriation  Barracks  and  quarters' 
and  not  included,  as  it  was,  under  the  appropriation  '  Regular  sup- 
plies. Quartermaster  Corps.'  In  order  to  obviate  the  necessity  of 
placing  funds  under  appropriation  '  Supplies,  services,  and  trans- 
poilation,  Quartermaster  Corps,  1917,'  to  credit  of  ofiScers  who  were 
authorized  to  make  these  expenditures  and  have  them  go  through 
their  accounts,  and  request  the  auditor  to  change  vouchers,  etc.,  and 
also  to  eliminate  the  necessity  of  the  auditor  keeping  a  memorandum 
account  to  see  that  not  more  than  $250,000  '  Suppfies,  services,  and 
transportation.  Quartermaster  Corps,  1917,'  is  expended  for  pur- 
chase of  material  and  the  construction  of  tent  floors,  framing  for 
screens,  and  screens  to  be  added  to  the  equipment  of  the  tents  now 
being  used  by  the  Army,  it  is  recommended  that  the  Secretary  of 
the  Treasury  be  requested  to  issue  a  transfer  appropriation  warrant 
debiting  the  appropriation  'Supplies,  services,  and  transportation, 
Quartermaster  Corps,  1917,'  in  tne  amount  of  $250,000  and  crediting 
the  appropriation  'Barracks  and  quarters.  1917,'  in  a  similar  amount. 

"  3,  In  the  same  appropriation  act  under  the  heading  of  '  Water 
and  sewers  at  military  posts '  there  is  a  provision  added,  '  For  the 
preparation  of  camp  sites,  including  the  procurement  of  water,  in- 
stallation of  water  and  sewer  systems,  construction  of  roads,  and  the 
construction  of  temporary  kitchens,  mess  shelters,  latrines,  boat- 
houses,  and  storehouses  for  the  storage  and  safekeeping  of  supplies 
at  mobilization  camps  in  the  several  States  for  the  forces  called  or 
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drafted  into  theservice  of  the  United  States,  and  to  be  available  from 
June  18,  1916.' 

"  4.  Prior  to  the  passage  of  the  appropriation  act  referred  to  above 
apportionments  were  made  and  funds  furnished  various  disbursing 
officers  for  construction  of  temporary  kitchens  and  mess  shelters, 
tent  floors,  boathouses,  latrines,  garbage  stands,  mess  houses,  shelter 
for  animals  for  militia  organizations,  temporary  bake  shop,  and  for 
temporary  storehouses  for  the  militia  in  the  amount  of  $561,295,  from 
appropriation  '  Barracks  and  quarters,  1917,'  which  specifically  pro- 
vides for  expenditures  of  this  character.  In  view  oi  the  fact  that 
this  amount  nas  already  been  expended  and  vouchered  under  appro- 
.priation  'Barracks  and  quarters,  1917,'  and  to  obviate  the  necessity 
of  supplying  disbursing  officers  who  made  these  ezpenditui'es  with 
funds  from  appropriation  '  Supplies,  services,  and  transportation. 
Quartermaster  Corps,  1916-17,'  and  have  them  attempt  to  adjust 
their  accounts,  it  is  recommended  that  the  Secretary  of  the  Treasury 
be  requested  to  issue  a  transfer  appropriation  warrant,  debiting  the 
appropriation  '  Supplies,  services,  and  transportation,  Quarterma.ster 
Corps,  1916-17,'  in  the  amount  of  $561,295  and  crediting  the  appro- 
priation '  Barracks  and  quarters,  1917,'  in  a  similar  amount. 

"  5.  In  the  same  appropriation  act,  under  the  heading '  Medical  and 
Hospital  Department,'  there  is  a  provision  which  states  that  the 
sum  of  $500,000  m;iy  be  used  under  the  direction  of  the  Secretary 
of  War  in  the  e:  ection  or  rental  of  temporary  hospitals  for  the  care 
and  shelter  of  the  sick  and  injured. 

"  6.  Prior  to  the  passage  of  the  Army  appropriation  act  the  Sec- 
retary of  War  authorized  an  allotment  of  $800,000  to  be  expended 
for  the  purpose  indicated  from  the  appropriation  '  Construction  and 
repair  of  hospitals,  1917,'  anticipating  that  the  funds  would  be  ap- 
propriated under  this  appropriation  instead  of  under  appropriation 
'  Medical  and  Hospital  Department.' 

"  7.  The  total  amount  appropriated  under  '  Construction  and  re- 
pair of  hospitals,  1917,'  is  only  $409,963,  and  by  charging  the 
$300,000  referred  to  above  to  this  appropriation  leaves  a  balance  of 
only  $109,963,  which  is  wholly  inadequate  to  meet  the  requirements 
under  this  appropriation  during  the  remainder  of  the  fiscal  year 
1917,  and  in  order  to  reimburse  the  appropriation  from  funds  tem- 
porarily borrowed  therefrom,  it  is  recommended  that  the  Secretary 
of  the  Treasury  be  requested  to  issue  a  tr.insfer  appropriation  war- 
rant, debiting  appropriation  'Medical  and  Hospital  Department, 
1917.  to  the  extent  of  $300,000.  and  crediting  appropriation  'Con- 
struction and  repair  of  hospitals.  1917,'  with  a  similar  amount.  The 
trnnsfer  of  these  funds  perttiining  to  the  Medical  Department  is 
requested  upon  the  suggestion  and  recommendation  of  the  Surgeon 
General." 

One  of  the  items  in  question  was  appropriated  under  the  title 
"Eegular  supplies,  Quartermaster  Corps,"  and  another  one  under 
the  title  "Water  and  sewers  at  military  posts."  To  transfer  these 
two  items  as  requested,  so  as  to  permit  them  to  be  disbursed  and 
accounted  for  unfler  the  title  "Banacks  and  quarters."  would  be  in 
direct  contravention  of  that  provision  of  the  act  (p.  18),  which 
reads: 
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"That  all  the  money  hereinbefore  appropriated  under  the  titles 
•  *  •  Ke^Iar  suppbes,  Quartermaster  Corps;  "  "  ";  water  and 
sewers  at  military  posts  *  *  *  shall  be  disbursed  and  accounted 
for  by  the  officers  and  agents  of  the  Qusrtennaster  Corps  as  '  Sm)- 
plies,  services  and  transportation,  Quartermaster  Corps,'  and  for 
that  purpose  shall  constitute  one  fund." 

Regardless  of  any  other  consideration,  this  provision  precludes  the 
transfer  requested  with  respect  to  these  two  items. 

With  reference  to  the  other  item,  it  is  observed,  that  under  the 
title  "Medical  and  Hospital  I>epartment"  an  appropriatiiMi  of 
$4,500,000  is  made,  with  a  provision  to  the  effect  that  $500,000  of 
said  amount  "  may  be  used  under  the  direction  of  the  Secretary  of 
War  in  the  erection  or  rental  of  temporary  hospitals  for  the  card 
and  shelter  of  the  sick  and  injured."  In  the  same  set,  under  the 
title  "Construction  and  repair  of  hospitals,"  an  appropriation  of 
$109,963  is  made— 

"  For  construction  and  repair  of  hospitals  at  military  posts  al- 
ready occupied,  including  the  extra-duty  pay  of  enlisted  men  em- 
ployed on  the  same,  and  including  also  all  expenditures  for  construc- 
tion and  repair  required  at  the  Army  and  Navy  Hospital  at  Hot 
Springs,  Ariiansas,  and  for  the  construction  and  repair  of  general 
hospitals  and  expenses  incident  theretOj  and  for  additions  needed  to 
meet  the  requirements  of  increased  garrisons,  and  for  temporary  hos- 
pitals in  the  standing  camps  and  cantonments." 

The  appropriation  "  Construction  and  repair  of  hospitals  "  is  made 
available  for  the  construction  of  perTTianent  hospitals  and  for  other 
purposes  that  the  $500,000  item  is  not  made  available  for,  and  if  the 
$500,000  item,  or  any  part  thereof,  is  transferred  by  appropriation 
warrant  to  the  appropriation  "  Construction  and  repair  of  hospitals," 
the  effect  would  he  to  permit  the  amount  so  transferred  to  be  used 
coextensively  with  the  $409,968  item.  This  would  be  in  direct  con- 
travention of  the  plain  provision  of  the  law  restricting  the  use  of 
moneys  to  the  purposes  for  which  appropriated.  Therefore,  the 
issue  of  a  transfer  appropriation  warrant  as  requested  is  not  au- 
thorized. 

I  infer  from  the  Quartermaster  General's  letter  that  the  amounts 
in  question  have  already  been  expended  from  the  appropriation,  to 
the  credit  of  which  transfers  are  now  requested.  If  such  be  the  case, 
I  see  no  reason  why  a  claim  for  transfer  could  not  be  filed  by  the 
Secretary  of  War  with  the  Auditor  for  the  War  Department.  Then, 
as  soon  as  the  claim  could  be  verified  from  the  audited  accounts  in 
the  auditor's  office,  a  transfer  settlement  could  be  made  calling  for 
the  nei'.essary  warrants  to  effect  the  proper  adjustment 

The  question  submitted  is  answered  in  the  negj^tive. 
6110'— VOL.  28—17- — 18 
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COKPIHSATIOX  FOB  PBBSOITAL  IKTT7EIEB,  POST  07FICS  DX7ABT1CEXT. 

The  act  of  July  28,  1916,  relative  to  compensation  of  postal  einployeea  Injured 
while  on  duty,  la  not  applicable  to  substitute  carriers  and  substitute  clerks 
Id  the  Postal  Service,  but  Is  applicable  to  spedal-deUvery  messengers  In 
that  service. 

Aettng  OomptroUer  Toree  to  tbe  Poatmaiter  Oensral,  Sov«mber  1,  1816: 

I  have  your  letter  of  the  21st  instant,  as  follows: 

"  In  making  appropriation  for  the  indemnification  of  certain  postal 
employees  who  are  injured  while  in  the  performance  of  du^,  the 
postal  appropriation  bill  for  the  current  fiscal  year,  appro\ea  July 
28,  1916  (39  Stat.,  413),  makes  the  following  provisions: 

" '  That  hereafter  the  Postmaster  General  shall  have  authority 
to  employ  acting  employees  in  place  of  all  employees  or  substitutes 
hereinafter  mentioned  who  are  injured  while  on  duty,  who  shall  be 

f ranted  leave  of  absence  with  full  pay  during  the  period  of  disa- 
ility,  but  not  exceeding  one  year,  tlien  at  the  rate  of  fifty  per  cen- 
tum of  the  employee's  salary  for  the  period  of  disability  exceeding 
one  year,  but  not  exceeding  twelve  months  additional,  and  the 
Postmaster  General  is  authorized  to  pay  the  sum  of  $2,000,  which 
shall  be  exempt  from  payment  of  debts  of  deceased,  to  the  legal  rep- 
resentatives, for  the  benefit  of  wife,  children,  or  dependent  relatives 
of  any  railway  postal  clerk,  substitute  railway  postal  clerk,  supervi- 
sory official  of  the  Railway  Mail  Service,  post-office  inspector,  letter 
carrier  in  the  Gty  Delivery  Service,  rural  letter  carrier,  ptwt-office 
clerk,  special-delivery  messengerjpost-office  laborer,  or  any  classified 
civil-service  employee  in  post  offices  of  the  first  and  second  classes 
■who  shall  be  killed  while  on  duty,  or  who,  being  injured  while  on 
duty,  shall  die  within  one  year  thereafter  as  the  result  of  such 
injury:  Provided,  That  no  compensation  shall  be  paid  any  such 
employee  for  any  injuir  occasioned  by  his  own  negligence.  To 
enable  the  Postmaster  General  to  carry  out  the  provisions  of  the 
above,  $234,000.' 

"  Substitute  letter  carriers  and  substitute  clerks  are  selected  from 
an  eligible  register  resulting  from  a  competitive  civil-service  exami- 
nation, and  are  promoted  to  permanent  positions  in  the  order  of 
their  seniority  on  the  substitute  roll  in  the  office  at  which  they  are 
assigned.  When  serving  in  place  of  carriers  or  clerks  absent  on 
vacation  they  are  paid  at  the  rate  of  thirty-five  cents  an  hour,  and 
when  serving  in  place  of  a  carrier  or  clerk  absent  without  pay  they 
are  paid  at  the  rate  of  forty  cents  an  hour.  In  their- employment 
they  are  not  subject  to  the  provisions  of  the  eight-in-ten-hour  law, 
and  the  length  of  their  daily  service  may  vary  as  needs  require; 
i.  e.,  on  one  day  a  substitute  may  work  only  one  hour  and  on  the  next 
day  he  may  be  on  duty  four  or  eight  or  more  hours.  They  do  not 
work  every  day,  but  are  only  employed  when  needed;  sometimes 
this  aggregates  but  a  few  days  each  year. 

"In  view  of  the  foregoing,  I  have  to  request  that  you  advise 
whether  substitute  carriers  and  substitute  clerl^  may  be  paid  for  time 
lost  on  account  of  injuries  received  whUe  on  duty;  and  if  so,  what 
rate  of  pay  should  they  receive. 

r.iizsd  by  Google 


DECISIONS  OF  THE  COMPTBOLLBB.  276 

"  Special-delivery  messengers  are  personal  appointees  of  the  post- 
master and  have  no  classifiKl  civil-service  status.  They  are  not  sub- 
ject to  the  requirements  of  the  eight-in-tcn-hour  law,  and  may  be 
employed  for  such  periods  of  time  as  may  be  necessary  to  effect  the 
prompt  delivery  of  special-delivery  matter.  They  do  not  receive  a 
fixed  salary,  except  in  the  Washington,  D.  C,  post  office,  but  are 

{mid  at  a  rate  not  in  excess  of  eight  cents  for  each  special-delivery 
etter  or  parcel  delivered. 

"  K^pdiy  advise  whether  special-delivery  messengers  may  be  in- 
demniBed  for  time  lost  on  account  of  injuries  sustained  while  in  the 
performance  of  duty;  and  if  so,  what  rate  of  pay  should  they 
receive." 

The  provision  quot«d  by  you  is  made  applicable  only  to  the  em- 
ployees and  substitutes  mentioned  therein.  Substitute  letter  car- 
riers and  substitute  post-office  clerks  are  not  specifically  mentioned 
therein;  therefore,  unless  it  can  be  held  that  they  are  embraced  in 
the  term  "post-office  laborers  or  any  classified  civil-service  em- 
ployees in  post  offices  of  the  first  and  second  classes,"  they  are  not 
entitled  to  the  benefits  of  the  act. 

In  view  of  the  fact  that  railway  postal  clerks,  svisfUute  railway 
postal  clerks,  letter  carriers  in  the  City  DeUvery  Service,  rural 
letter  carriers,  and  post-office  clerks  are  specifically  mentioned  in  the 
provision,  it  is  but  reasonable  to  presume  that  if  Congress  had  in- 
tended to  make  the  provision  applicable  to  substitute  letter  car- 
riers and  substitute  post-office  clerks  it  would  have  mentioned  them 
specifically  in  the  provision. 

I  think  the  term  "  any  classified  civil-service  employees  "  as  used 
in  this  provision  relates  to  regular  employees  only  and  was  not 
intended  to  include  substitute  letter  carriers  or  substitute  post-office 
clerks.  You  are  advised,  therefore,  that  such  substitutes  are  not 
entitled  to  the  benefits  of  the  provision, 

Special-delivery  messengers  are  specifically  mentioned  in  the  act; 
therefore  they  are  entitled  to  its  benefits.  And  in  the  case  of  any 
such  messenger  who  does  not  receive  a  fixed  salary  the  rate  of  com- 
pensation to  be  paid  him  during  the  period  of  injury  should  be  the 
average  rate  paid  to  him  for  the  period  (preferably  30  days  or  more) 
immediately  preceding  the  date  of  his  injury. 

The  questions  submitted  ai'e  answered  accordingly. 


Whui  an  appropriatton  was  available  for  the  purchase  of  aupplles  at  the  tlma 
the  supplies  were  ordered,  but  at  the  time  claim  for  payment  Is  presented 
the  appropriation  has  been  exhausted,  the  auditor  having  Jurisdiction 
over  the  claim  Is  authorized  to  certi^  the  amount  due  for  payment  from 
a  d^clency  appropriation. 

cs,i,z.dbvG00gle 


27ft  DECIBIOKS  OP  THE  COMPTBOLLBB, 

SeoiiloB  by  AaHns:  Comptroller  Toree,  Ifovember  S,  ISIS: 

The  Auditor  for  the  State  and  Other  Departments  reports  his 
decisioQ  of  Octoher  26, 1916,  for  approval,  disapproval,  or  modifica- 
tion, as  follows: 

"  The  enclosed  claims  of  the  CorporatitHi  Trust  Company  for  sub- 
scription to  Federal  Trade  Commission  Service  and  income  tax  serv- 
ice are  before  this  office  for  settlement. 

**  The  appropriations  for  contingent  expenses,  Department  of  Jus- 
tice, books  for  department  library,  1&15  and  1916,  from  which  these 
claims  are  payable,  are  now  entirely  exhausted.  These  orders, 
however,  duplicate  copies  of  which  are  transmitted  herewith,  were 
given  while  there  was  money  available  in  the  appropriations  for 
payment,  as  is  shown  by  letter  from  the  Assistant  Attorney  General 
to  this  office,  extract  from  which  is  as  follows : 

"*At  the  time  these  orders  were  given  money  was  available  there- 
under in  the  appropriations  entitled  "  Books  for  department  library," 
1915  and  1916,  respectively.  The  company  failed  to  promptly  sub- 
mit bills  for  the  goods  delivered  under  these  orders,  and  the  money 
which  was  available  at  the  time  was  inadvertently  used  later  for 
other  purchases.' 

"  It  appears  that  the  action  of  the  Department  of  Justice  in  mak- 
ing later  purchases  for  payment  from  these  appropriations  was  in 
violation  of  statute  (34  Stat.,  49). 

*'  It  is  the  opinion  of  this  office  that  as  there  were  sufficient  funds 
available  in  the  appropriations  for  payment  of  these  claims  at  the 
time  the  orders  were  given  they  may  be  certified  for  payment  from 
deficiency  appropriations,  and  the  auditor  so  decides.  (12  Comp. 
Dec,  321)" 

The  appropriations  named  by  the  auditor  were  available  for 
payment  of  the  subscriptions  in  question.  The  order  for  the  Fed- 
eral Trade  Conmiission  Service  chargeable  to  the  appropriation  for 
1915  was  given  on  November  19,  1914,  and  the  order  for  the  income 
tax  service  payable  from  the  appropriation  for  1916  was  given  on 
July  6,  1915,  each  being  given  at  a  time  when  there  was  money  to 
the  credit  of  the  appropriations.  '  These  appropriations  were  under 
the  administrative  control  of  the  Attorney  General,  who  therefore 
had  express  statutory  authority  for  the  orders  which  he  gave. 

By  accepting  the  orders  and  delivering  the  subscriptions  the  Cor- 
poration Trust  Co.  acquired  a  jnst  and  legal  claim  against  the  United 
States  for  the  price  of  the  subscriptions.  Neither  their  own  delay 
in  presenting  bills  for  the  same  nor  the  subsequent  action  of  the 
Attorney  General  in  exceeding  the  limits  of  the  appropriation  can 
operate  to  invalidate  the  legal  right  which  the  claimant  had  acquired. 

As  suggested  by  the  auditor  it  is  the  duty  of  the  heads  of  depart- 
ments to  so  regulate  expenditures  from  appropriations  under  their 
control  that  the  sum  total  of  each  appropriation  may  not  be  ex- 
ceeded, and  if  these  claims  were  based  upon  orders  given  after  the 
respective  appropriations  had  been  exhausted  a  different  question 
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woold  be  before  me.  But  the  established  rule  is,  and  has  been,  that 
an  auditor  ma;  settle  and  certify  for  appropriation  a  claim  that  is  a 
legal  charge  against  the  Unit«d  States,  although  there  is  at  the  time 
no  balance  of  appropriation  from  which  payment  can  be  made.  (12 
Comp.  Dec,  324.) 

The  elaijns  now  in  question  are  clearly  legal  and  the  auditor's  deci- 
sion is  accordingly  approved. 


111 


LEATX  OV  ABSENCE  OS  PEB  DIEK  EK7I0YSEB  AT  HATT  TAKDS. 

Employees  of  navj  yards  and  stations  who  are  granted  leave  without  pay  during 
their  flret  service  year  may  be  allowed  pay  for  such  leave  In  lieu  of  leave 
with  pay  due  them  Id  the  second  serrice  year. 

Aetlne  Comptroller  Foree  to  the  Secretary  of  the  ITsvy,  HoTember  2,  1916: 

I  have  your  letter  of  the  12th  instant,  as  follows: 

"It  has  been  the  practice  of  the  department  in  accordance  with  the 
Comptroller's  decisions  of  12  Comp.  Dec,  398 ;  13  id.,  847  and  684, 
to  allow  employees  at  navy  yards  pay  for  leave  taken  without  fiay 
and  furlough  without  pay,  in  lieu  of  taking  leave  with  pay  which 
was  earned  later  on  in  the  service  year.  This  practice  is  covered  by 
article 401  {6),  Naval  Instructions,  1913,  which  provides: 

" '  Per  diem  laborers  and  mechanics  who  are  granted  leave  without 
jay  or  furlouehed  without  pay  may  be  allowed  pay  for  the  same  in 
ieu  of  taking  leave  with  pay  which  is  earned  later  on  in  the  service 
year.  In  making  payments  in  these  cases  the  particular  dates  on 
which  the  employees  were  absent  without  pay  and  for  which  pay- 
ment is  to  be  made  shall  be  ^own  on  the  pay  roll.  (Comp.  Dec, 
Jan,  16,  1906,  and  Nov.  14,  1906.)  However,  employees  who  are 
absent  without  permission  for  cause  other  than  sickness  are  not  on 
"leave  of  absence"  within  the  meaning  of  the  act  of  February  1, 
1901.  and  they  can  not  be  allowed  pay  for  such  absence  without  per- 
mission in  lieu  of  taking  leave  witn  pay  which  is  earned  later  on  in 
the  service  year.     (Comp.  Dec,  Apr.  5, 1907.)' 

"Bearing  in  mind  the  decision  (MS.  Comp.  Dec,  Apr.  11,  1912, 
published  at  p.  2050,  memoranda  for  information  of  officers  of  Pay 
Corps)  the  department  is  of  the  opinion  that  it  would  be  to  the  best 
interest  of  the  service  if  employees  were  allowed  pay  for  leave  taken 
without  pay  during  the  first  service  year,  in  lieu  of  the  leave  with 
pay  due  them  in  the  second  service  year.  It  often  happens  that  the 
condition  of  the  work  makes  it  especially  desirable  to  utilize  the  serv- 
ices of  employees  at  a  time  when  they  are  entitled  to  leave  of  absence 
with  pay,  and  it  would,  therefore,  inure  to  the  benefit  of  both  the 
Government  and  employee  to  permit  him  to  work  and  regard  him 
while  at  work  as  making  up  time  lost  in  the  first  year  by  absence  with 
permission  without  pay.  Your  decision  in  the  premises  is  respect- 
lully  requested." 

The  act  of  February  1,  1901  (31  Stat.,  746),  provides: 

"That  each  and  every  employee  of  the  navy  yards,  gun  factories, 
naval  stations,  and  arsenals  of  the  United  States  Government  be,  and 
is  hereby,  granted  fifteen  working  days'  leave  of  absence  each  year 
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vilhout  forfeiture  of  pay  during  such  leave:  Provided,  That  it  Bhsll 
be  lawful  to  allow  pro  rata  leave  only  to  those  aerring  twelve  con- 
eecutive  months  or  more:  An4  provided  further.  That  In  all  cases 
the  heads  of  divisions  shall  have  discretion  as  to  the  time  when  the 
leave  can  hest  be  allowed  without  detriment  to  the  service,  and  that 
absence  on  account  of  sickness  shall  be  deducted  from  the  leave 
hereby  granted." 

The  act  of  August  29,  1916  (39  Stat,  617),  makes  certain  changes 
in  the  law,  but  said  changes  are  not  material  to  the  question  now  at 
issue. 

These  statutes  leave  the  time  when  leave  shall  be  allowed  to  the 
discretion  of  the  heads  of  division  with  the  single  exception  that 
pro  rata  leave  shall  be  allowed  only  to  those  serving  12  consecutive 
months  or  more.  They  do  not  expressly  require  the  pro  rating  of 
leave  during  the  second  and  subsequent  service  years,  but  as  con- 
strued by  the  Navy  Department  and  by  this  office  such  pro  rating 
is  necessary  to  a  proper  administration  of  these  laws.  (15  Comp. 
Dec.,  655;  16  id.,  379,  788;  61  MS.  Comp.  Dec,  155.) 

Exercising  the  discretionary  power  thus  conferred  upon  its  officers 
the  Navy  Department  has  promulgated  instructions  providing  for 
the  pro  rating  of  leave  during  the  second  service  year  at  the  rate  of 
one  and  a  quarter  days  per  month,  to  be  allowed  to  accumulate  in 
the  discretion  of  the  officer  empowered  to  grant  the  same.  These 
instructions  have  been  embodied  in  the  Naval  Instructions  of  1913 
as  article  401  (2  (a),  (b)). 

As  the  pro  rating  of  leave  allowed  by  law  for  the  second  and 
succeeding  service  years  is  a  matter  of  administration  and  not  of 
express  statutory  requirement,  the  Navy  Department  has  the  same 
power  to  qualify  the  general  instruction  cited  above  that  it  had  to  give 
the  instruction,  and  the  qualiScation  found  in  article  401  (6)  which 
you  quote  in  your  letter,  which  conforms  to  the  general  reason  for 
pro  rating  leave  in  these  years,  is  therefore  lawful  in  so  far  as  it 
covers  the  second  and  succeeding  service  years. 

But  there  is  a  statutory  inhibition  against  the  allowance  of  pro 
rata  leave  with  pay  during  the  first  service  year.  It  follows  that 
any  such  leave  taken  during  said  year  must  be  witliout  pay.  This 
is  the  law,  and  it  can  not  be  changed  or  modified  by  executive  action. 

This  office  held  accordingly,  in  the  decision  of  April  11,  1912 
(61  MS.  Comp.  Dec.,  165),  that  the  action  which  you  now  propose  to 
take  could  not  then  be  taken.  As  a  construction  of  the  letter  of  the 
law  this  decision  was  undoubtedly  correct;  but  if  we  ccmsider  the 
underlying  purpose  of  the  prohibition  against  pro  rating  leave  for 
the  first  service  year,  it  is  needlessly  harsh  against  employees  who 
are  BO  unfortunate  as  to  be  forced  to  take  leave  vrithout  pay  during 
their  firgt  year. 
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Clearly  the  purpose  of  ibis  prohibition  was  to  prevent  the  granting 
of  leave  to  transient  or  intermittent  employees,  and  Trhere  an  em- 
ployee has  served  the  full  12  consecutave  monUis  and  has  thus 
earned  the  leave  which  accrued  to  him  for  such  service  it  can  not 
harm  the  Government  to  permit  him  to  work  out  a  former  enforced 
absence  instead  of  taking  the  leave  then  accrued  and  due  to  bim^ 

For  this  reason,  and  for  the  reasons  ^ven  in  your  submission,  I 
think  that  the  proposed  action,  if  taken  under  proper  regulation  or 
instruction,  will  be  proper  and  lawful,  and  the  former  deci£don  of 
this  office  to  the  contrary  is  overruled  accordingly. 


BUB  FAT  OP  CZBTAIH  NATAL  OVnCEBS  IB  KB  VLBBT  RATAL 

For  the  poriraee  of  determining  tlie  retainer  par  of  former  mldsblpmen  of  tbe 
B^alar  Navy  «nroUed  Is  the  Fleet  Naval  Beeerre,  tbe  base  pay  of  mldaUp- 
men  must  be  beld  to  be  tbat  receKed  by  tbem  while  in  attendance  at  the 
Naval  Academy. 

For  the  porpose  of  determlnlDg  the  retainer  pay  of  former  warrant  officers  and 
mates  of  the  Regnlar  Navy  enrolled  ia  tbe  Fleet  Naval  Reserve,  the  base 
pay  of  warrant  officers  and  mates  In  tbe  Navy  most  be  beld  to  be  the  paj 
received  by  them  while  on  shore  dnt;. 

AetliiK  Comptroller  Feree  to  t&e  Secretary  of  the  Navy,  Bovemlier  S,  1910; 

I  have  your  letter  of  September  28, 1916,  as  follows: 

"The  act  of  29tb  August,  1916  (39  Stat.,  587),  establishing  tbs 
Kaval  Reserve  Force,  contains  the  foUowing  clause : 

" '  The  annual  retainer  pay  of  officers  of  the  Fleet  Naval  Reservt 
shall  be  two  months'  base  pay  of  the  corresponding  rank  in  the  Navy.' 

"  It  is  requested  that  you  inform  me  what  is  the  base  pay  of  a  mid- 
shipman, warrant  officer,  and  mate  under  this  clause." 

The  act  of  August  29,  1916  (89  Stat.,  587),  in  so  far  as  applicable 
to  the  questions  presented,  provides: 

"  There  is  hereby  established,  under  the  Department  of  tbe  Navj', 
a  Naval  Heserve  Force,  to  consist  of  six  classes,  designated  as  followi 
and  as  hereinafter  described : 

"  First.  The  Fleet  Naval  Reserve. 

"Second.  The  Naval  Reserve, 

"  Third.  The  Naval  Auxiliary  Reserve. 

*'  Fourth.  The  Naval  Coast  Defense  Reserve. 

"  Fifth.  The  Volunteer  Naval  Reserve. 

"  Sixth.  Naval  Reserve  Flying  Corps, 

"The  Naval  Reserve  Force  shall  be  composed  of  citizens  of  th^ 
United  States  who,  by  enrolling  under  regulations  prescribed  by  the 
Secretary  of  the  Navy  or  by  transfer  thereto  as  in  this  act  provided, 
obligate  themselves  to  serve  in  the  Navy  in  time  of  war  or  during  the 
existence  of  a  national  emergency,  declared  by  the  President : " 

"There  shall  be  allowed  in  tbe  Nnval  Reserve  Force  the  various 
ratings,  grades,  and  ranks,  not  above  the  rank  of  lieutenant  com- 
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nutnder,  corresponding  to  those  in  the  Navy,    Officers  of  the  line  may 
be  appointed  for  deck  or  engineering  duties,  as  they  may  elect." 

"  No  person  shall  be  appointed  or  commissioned  as  an  officer  in  any 
rank  in  any  class  of  the  Naval  Reserve  Force,  or  promoted  to  a  higher 
rank  therein,  unless  he  shall  have  been  examined  and  recommended 
for  such  appointment,  commission,  or  promotion  by  a  board  of  three 
naval  officers  not  below  the  rank  of  lieutenant  commander,  nor  until 
he  shall  have  been  found  physically  qualified  by  a  board  of  medical 
officers  to  perform  the  duties  required  in  time  of  war,  except  that 
former  officers  and  midshipmen  of  the  Navy,  who  shall  have  left  the 
service  under  honorable  conditions  and  who  shall  have  enrolled  in 
the  Naval  Reserve  Force,  may  be  appointed  in  the  grade  and  rank 
last  held  by  them  without  examination  other  than  the  physical  exam- 
ination above  prescribed." 

The  provision  for  entering  or  enrolling  in  the  Fleet  Naval  Keserve 
is  found  on  page  589,  as  follows : 

"All  former  officers  of  the  United  States  naval  service,  including 
midshipmen,  who  have  left  that  service  under  honorable  condi- 
tions, *  *  •  and  who  shall  have  enrolled  in  the  Naval  Keserve 
Force  shall  be  eligible  for  membership  in  the  Fleet  Naval  Reserve." 

The  pay  of  midshipmen  is  provided  for  by  the  act  of  May  13, 1908 ' 
(35  Stat.,  128),  as  follows: 

"  The  pay  of  midshipmen  shall  hereafter  be  six  hundred  dollars  per 
annum  while  at  the  Naval  Academy,  and  one  thousand  four  hundred 
dollars  per  annum  after  graduation  from  the  Naval  Academy." 

The  act  of  March  7, 1912  (37  Stat.,  73),  provides: 

"  That  the  course  at  the  Naval  Academy  shall  be  four  years,  and 
midshipmen  on  graduation  shall  be  commissioned  ensigns :  •  *  *  » 
(See  also  act  of  July  9, 1913;  38  Stat,  103.) 

Prior  to  the  passage  of  the  act  of  March  7,  1912,  the  course  at  the 
Naval  Academy  was  six  years  (sec  1520,  Revised  Statutes),  the  first 
four  years  of  which  were  spent  in  pursuing  the  academic  studies  at 
the  academy  and  the  remaining  two  years  at  sea,  upon  the  successful 
conclusion  of  which,  as  determined  by  the  final  examination,  the  mid- 
shipmen were  commissioned  ensigns. 

The  act  of  May  13,  1908,  supra,  provided  pay  at  the  rate  of  $600 
while  at  the  academy  and  $1,400  after  graduation  or  while  com- 
pleting the  course  at  sea.  The  effect  of  the  act  of  March  7,  1912, 
supra,  was  to  eliminate  the  two  years  at  sea  and  also  the  pay  grade 
provided  for  those  previously  serving  at  sea.  (20  Comp.  Dec,  141.) 
It  follows,  therefore,  that  the  only  pay  of  midshipmen  now  author- 
ized by  law  is  that  for  those  pursuing  the  four  years'  course  at 
the  Naval  Academy,  namely,  $riOO  per  annum,  and  you  are  advised 
that  this  is  the  base  pay  of  midshipmen  within  the  meaning  of  the 
act  of  August  ^9, 1916,  quoted  in  your  submission. 
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The  pay  of  frarrant  officers  is  that  provided  by  eectioD  155&, 
Beviaed  Statutes,  as  follows:  0 

"  Boatswains,  gunners,  carpenters,  and  sailmakers,  during  the  first 
three  years  after  date  of  appointment,  when  at  sea,  one  thousand  two 
hundred  dollars;  on  shore  duty,  nine  hundred  dollars;  on  leave  or 
waiting  orders,  seven  hundred  dollars;  during  the  second  three  years 
after  such  date,  when  at  sea,  one  thousand  three  hundred  dollarsj  on 
shore  duty,  one  thousand  dollars;  on  leave  or  waiting  orders,  eight 
hundred  dollars;  during  the  iiiird  three  years  after  such  date,  when 
at  sea,  one  thousand  four  hundred  dollars;  on  shore  duty,  one  thou- 
sand three  hundred  dollars;  on  leave  or  waiting  orders,  nine  hundred 
dollars;  during  the  fourth  three  years  after  such  date,  when  at  sea, 
one  thousand  six  hundred  dollars^  on  shore  duty,  one  thousand  three 
hundred  dollars;  on  leave  or  waiting  orders,  one  thousand  dollars; 
after  twelve  years  from  such  date,  when  at  sea,  one  thousand  eight 
hundred  dollars;  on  shore  duty,  one  thousand  six  hundred  dollars; 
on  leave  or  waiting  orders,  one  thousand  two  hundred  dollars." 

The  above  rates  of  pay  were  increased  26  per  cent  by  the  act  of 
May  13, 1908  (S5  Stat.,  128).  The  pay  for  warrant  officers  on  leave 
is  modified  by  the  act  of  August  29,  1916  (39  Stat,  578),  which 
provides : 

"  Warrant  dlicers  shall  be  allowed  such  leave  of  absence,  with  full 
pay,  as  is  now  or  may  hereafter  be  allowed  other  officers  of  the  United 
States  Navy." 

The  pay  of  warrant  officers  is  definitely  fixed  by  the  above  laws 
and  provides  different  rates  of  pay  for  different  lengths  of  service. 
The  first  rate  of  pay  for  each  length  of  aerviee  is  provided  for  war- 
rant officers  "  when  at  sea  " ;  the  second  rate  is  for  warrant  officers 
when  on  "shore. duty";  and  the  third  rate  is  for  warrant  officers 
when  "on  leave  or  waiting  orders."  Warrant  officers  who  have 
been  warranted  by  the  Secretary  of  the  Navy  as  officers  in  the  Fleet 
Naval  Reserve  created  by  the  act  of  August  29, 1918,  are  not "  at  sea  " 
nor  are  they  "  on  leave  or  waiting  orders,"  and  these  two  rates  of 
pay  are  consequently  eliminated  in  determining  the  base  pay  of  such 
officers.  The  only  pay  left  is  that  provided  for  "  shore  duty,"  and 
you  are  advised  that  this  rate  of  pay  should  be  considered  the  base 
pay  within  the  meaning  of  the  act  of  August  29,  1916,  supra.  The 
base  pay  in  any  case  must  be  determined  by  the  length  of  service  the 
particular  officer  served  as  a  warrant  officer  prior  to  leaving  the 
service  under  honorable  conditions. 

The  pay  of  mates  is  that  provided  for  by  section  1556.  Revised 
Statutes,  as  follows: 

"Mates,  when  at  sea,  nine  hundred  dollars;  on  shore  duty,  seven 
hundred  dollars;  on  leave  or  waiting  orders,  five  hundred  doflars." 

The  above  rates  of  pay  were  increased  25  per  cent  by  the  act  of 
May  13,  1908  (35  Stat.,  128). 
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The  reasons  above  applied  to  warrant  officers  are  also  applicable  to 
mates,  aii#you  are  therefore  advised  that  their  base  pay  within  the 
meaning  of  the  act  of  August  29, 1916,  is  the  rate  provided  for  shore 
duty.    Your  questions  are  answered  accordingly. 


TKAVSL  MJjOWASOX,   OKOAinZKD   ULITEA  Ut  FISSKAL  8XSTICX. 

Hallsted  men  who  were  called  Into  the  military  service  of  the  United  States  aa 
membera  of  orgaDlzatloua  of  the  Organized  Militia  and  who  were  mnat^wd 
oat  ot  that  aerrlce  wltb  tbelr  organizations,  not  at  their  place  of  master  In 
bat  at  tbelr  compan;  rendezvous,  where  they  originally  reirarted  paraaant 
to  the  call  of  the  President,  are  not  entitled  to  travel  allowance  from  the 
place  of  tbelr  master  ont  to  the  place  of  their  muster  Into  the  Dnlted  States 
service. 

Enlisted  men  who  were  called  into  the  military  serrtce  of  the  United  States  aa 
members  of  organizations  of  the  Organized  liilttia  and  who  were  mnatered 
ont  of  that  service  with  their  organlsatlona  at  a  place  other  than  tlieir 
wiglnal  company  rendezvoos,  and  were  thereafter  transported  with  their 
organlzattons,  at  Federal  expense,  to  the  place  of  their  orlfinal  coiiq)any 
rendezvous  as  units  of  the  National  Guard,  are  not  entitled  to  travel  allow- 
ance from  the  place  of  their  master  out  to  the  place  of  company  rendezvous 
or  muster  Into  the  United  States  service. 

Enlisted  men  who  were  not  members  of  organizations  of  the  Organized  MUitla 
at  the  time  when  such  organizations  were  called  Into  the  military  service 
of  the  United  States,  but  who  sntMequently  enlisted  as  IndlvldualB  therein, 
and  who,  after  iiavlng  beai  mustered  out  of  the  Federal  service,  were  trans- 
ported with  tbelr  organizations,  at  Ped^^  expense,  to  the  borne  rendezvous 
of  the  organizations,  are  not  entitled  to  travel  allowance  to  the  place  of 
their  muster  Into  the  United  States  service. 

Aetlag  Comptroller  Toree  to  the  Secretary  of  War,  Havember  i,  IBIS; 

I  have  your  letter  of  October  27, 1916,  requesting  decimon  of  ques- 
tions presented  by  you,  as  follows: 

"  Section  126  of  the  act  of  June  8,  1916  (89  Stat.,  217),  provides 
that^ 

" '  On  and  after  July  first,  ninet«en  hundred  and  sixteen,  an  en- 
listed man  when  discharged  from  the  service,  except  by  way  of  pun- 
ishment for  an  offense,  shall  receive  3^  cents  per  mile  from  the 
place  of  his  discharge  to  the  place  of  his  acceptance  for  enlistment, 
enrollment,  or  original  muster  into  the  service,  at  his  option:  Pro- 
vided, That  for  sea  travel  on  discharge,  transportation  and  subsist- 
ence only  shall  be  furnished  to  enlisted  men,' 

"  In  your  decision  of  June  26, 1916  (22  Comp.  Dec,  697-699),  con- 
struing the  foregoing  law  you  held  that — 

" '  It  seems  clear  that  the  option  to  receive  travel  pay  to  the  place 
of  "  enrollment,  or  original  muster  into  the  service  naa  no  appli- 
cation to  a  man  who  enlists  in  the  Regular  Army  or  to  a  man  who 
enlists  in  the  military  service  as  an  individual,  as  distinguished  from 
entering  the  service  as  a  part  of  a  recognized  organization.  If  a  man 
enters  the  military  service  as  a  part  of  a  recognized  organization 
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which  has  been  enrolled  for  the  porpose  of  beconung  a  part  of  the 
Army,  and  such  organizatjgtn  is  mustered  into  the  service  at  a  differ- 
ent place  from  that  where  the  members  were  enrolled,  then  he  may, 
upon  discharge  or  muster  out,  be  allowed  travel  to  the  place  of  his 
enrollment  or  to  the  place  of  his  muster  in,  as  he  may  elect,  or,  in 
the  lanfniage  of  the  statute,  "  at  his  option  ". 

"With  respect  to  men  who  were  called  into  the  serrice  of  the 
United  States  as  a  part  of  organizations  of  the  Organized  Militia  or 
National  Guard  your  decision  is  reqoested  on  the  following  ques- 
tions: 

"(a)  If  the  organizations  be  mustered  out  of  the  service  of  the 
United  States  at  the  company  rendezvous,  where  they  originally 
reported  pursuant  to  the  call,  will  the  men  be  entitled  to  travel  pay 
at  the  rate  of  3^  cents  per  mile  from  the  place  of  muster  out  to  the 
place  where  mustered  in. 

"(6)  If  the  organizations  be  mustered  out  at  the  place  where  mus- 
tered in  or  at  some  other  place  other  than  their  company  rendezvous 
and  transported  at  Federal  expense  as  National  Guard  organiaa- 
tional  units  to  their  company  rendezvous,  will  the  men  be  entitled 
to  travel  pay,  at  their  option,  from  place  of  muster  out  to  place  of 
TOmpa^  rendezvous  or  to  place  of  muster  in. 

"  4.  "Die  present  instructions  of  the  department  require  that  in  all 
cases  where  practicable  the  organizations  will  be  returned  for  muster 
out  at  their  company  rendezvous,  but  that  in  cases  where  this  is  im- 

Sracticable  the  muster  out  will  take  place  at  some  other  point  to  be 
esignated  by  proper  authority,  from  which  place  they  are  to  be 
transported  at  Feaeral  expense  as  organizational  units  of  the  Na- 
tional Guard  to  their  company  rendezvous.  The  foregoing  questions 
are  presented  in  order  to  enable  the  department  to  give  proper  in- 
structions concerning  the  travel-pay  status  of  the  enlisted  men,  so 
that  payment  may  be  made  on  the  mu^er  out  pay  rolls  of  any  trav^ 
pay  which  may  lawfully  be  due. 

"  5.  With  respect  to  men  who  did  not  form  a  part  of  Organized 
Hilitia  or  National  Guard  organizations  at  the  time  of  the  call  of 
such  organizations  into  the  service  of  the  United  States,  but  who 
subsequently  enlisted  as  individuals,  your  decision  of  June  26,  1916, 
supra,  authorizes  the  payment  of  travel  pay  from  place  of  muster 
out  to  place  oi  acceptance  for  enlistment.  Your  further  decision 
is  therefore  requested  whether  if  these  men,  after  muster  out,  are 
transported  at  Federal  expense  to  the  home  rendezvous  of  the  or- 
ganization in  connection  with  the  movement  thereto  of  their  or- 
ganizations as  National  Guard  units,  travel  pay  should  be  computed 
from  place  of  muster  out  or  from  place  of  company  rendezvous.  It 
is  assumed  that  the  answer  to  this  further  question  will  also  have 
application  to  officers  who  may  be  similarly  transported  at  Federal 
expense  from  place  of  muster  out  to  company  rendezvous,  within  the 
meaning  of  determining  the  point  from  which  their  travel  pay 
should  be  computed." 

In  Emory  v.  United  States,  19  Ct.  CI.,  262,  approved  by  the  Su- 
preme Court  December  8,  1884  (112  U.  S.,  510),  it  is  said: 

"  The  terms  '  muster  in '  and  '  muster  out '  are  applicable  to  bodies 
of  men,  i.  e.,  where  the  organization  was  effected  before  they  were 
taken  into  the  service  of  the  Government.    But  these  terms  are  not 
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applied  to  officers  or  men  in  the  regular  military  organizations  of  the 
Government  *  •  •  The  term  'discharge'  is  a  term  applied  to 
individuals,  and  not  to  organizations.  It  is  also  limited  m  its  ap- 
plication to  those  who  have  enlisted  for  definite  periods." 

In  22  Comp.  Dec,  698,  it  is  decided  that  it  is  **  the  purpose  of  the 
act  to  return  a  man  to  the  place  from  which  he  was  taken  by  the 
Government" 

In  Sherburne  v.  United  States  (16  Ct.  CI.,  497),  the  court  said: 

"  It  has  never  been  the  policy  of  the  Government  to  deal  out  any- 
thing but  even-handed  justice  to  its  soldiers,  and  if  there  be  any 
one  rule  of  policy  which  has  been  more  invariably  adhered  to  than 
another  it  has  been  the  rule  of  returning  an  officer  or  soldier  to 
his  home,  either  positively  by  his  actual  discharge  there  or  con- 
structively by  commutation  for  traveling  expenses  and  time,  or  by 
pay  with  transportation  and  rations  in  kind." 

In  Umted  States  v.  Thornton  (160  U.  S.,  637  and  658),  the  Su- 
preme Court  said : 

"By  Kev.  Stat.,  however,  section  1290,  Congress  substituted  for 
place  of  residence  the  expression  '  place  of  enlistment,  enrollment, 
or  original  muster  into  the  service,'  the  purpose  of  which  was, 
doubtless,  to  protect  the  Government  against  the  soldier  choosing 
a  distant  place  for  his  assumed  residence  and  recovering  a  large 
mileage,  to  which  he  was  not  justly  entitled,  •  •  •  if  it  be 
shown  that  the  soldier  *  *  •  is  not  within  the  spirit  of  the  act. 
he  is  not  entitled  to  the  allowance.  His  claim,  therefore,  should 
be  based  upon  something  more  than  a  mere  technicality." 

When  the  travel-pay  law  of  June  3,  1916,  was  enacted,  Congress 
evidently  had  in  mind  that  the  instructions  of  the  War  Department 
require  that  in  all  cases  where  practicable  the  organizaticns  will  be 
returned  for  muster  out  at  their  company  rendezvous,  but  that  in 
cases  where  this  is  impracticable  the  muster  out  will  take  place  at 
some  other  point  from  which  they  are  to  be  transported  at  Federal 
expense  as  organizational  units  of  the  Xationai  Guard  to  their  com- 
pany rendezvous.  I  am  of  the  opinion  that  the  terms  "  discharged  " 
and  "  discharge,"  as  used  in  section  126,  are  not  synonymous  with 
the  terms  mustered  out  and  muster  out;  therefore  questions  (a)  and 
(b)  are  answered  hy  a  negative;  and  my  reply  to  the  question  in 
paragraph  (5)  of  your  letter  is:  Travel  pay  at  the  rate  of  3^  cents 
per  mile  should  be  computed  from  place  of  his  discharge  to  the 
place  of  his  acceptance  for  enlistment,  in  the  cases  of  the  enlisted 
men  described  in  said  paragraph,  if  discharged  as  distinguished 
herein  from  being  mustered  out  with  his  organization.  If  so  mus- 
tered out  and  furnished  trai^sportation  to  his  home  rendezvous,  he 
is  not  entitled  to  travel  pay  under  this  statute. 

The  views  herein  expres.sed  arc  in  harmony  with  the  decision  of 
June  26,  1916  (as  quoted  on  first  page  of  your  letter),  with  the 
words  "  or  muster  out "  eliminated. 
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ATZATIOH  FAT,  HATAI  XTLTOA. 
Officers  and  enlisted  men  of  neronautk  sections  of  the  Navat  Hllltia  are  entitled, 
wbite  engaged  in  actual  serrlce  or  instruction  witb  aircraft  Involvlog  actual 
flj^tng,  to  the  same  Increase  of  pa;  provided  for  the  officers  and  enlisted  men 
of  tbe  Regular  Navy  engaged  on  such  duty. 
Aotlas  OoBptnlleT  Force  to  the  Seeretary  of  the  NaTj,  HoTeiaber  7,  1916: 

I  hare  your  letter  of  October  t},  ldl6,  requesting  decision  as  to 
whether  the  oflScers  and  enlisted  men  of  the  aeronautic  sections  of  the 
Naval  Militia,  while  engaged  in  actual  service  or  instruction  with 
aircraft,  involving  actual  Hyiug,  are  entitled  to  the  increase  of  pay 
allowed  the  officers  and  eoUsted  men  of  the  Navy  detailed  to  such 
duty. 

Section  11  of  the  act  of  February  16, 1914  (38  Stat,  286),  provides 
that  the  officers  and  men  of  the  Naval  Militia,  while  engaged  in  actual 
service  or  instruction,  ashore  or  alloat,  may  be  paid  from  the  annual 
appropriation  for  arming  and  equipping  the  Xaval  Militia  "  the  same 
pay,  subsistence,  and  transportation  or  travel  allowance  as  ofScers 
and  men  of  corresponding  grades  of  the  Regular  Navy  are  or  may 
hereafter  be  entitled  to  by  la\v." 

The  act  of  March  3, 1&15  {38  Stat.,  939),  provides  increase  of  pay 
for  officers  and  enlisted  men  detailed  for  duty  involving  actual  flying 
in  aircraft 

In  69  MS.  Comp.  Dec.,  1629,  June  18,  1914,  it  was  held  that  the 
commissioned  officers  of  the  Naval  Militia  should  be  allowed  10  per 
cent  additional  pay  for  sea  duty  under  the  same  conditions  that 
commissioned  officers  of  the  Kegular  Navy  would  be  allowed  it,  and 
that  the  enlisted  men  of  the  Naval  Militia  may  be  allowed  additional 
pay  as  gun  pointers,  messmen,  etc.,  under  the  same  conditions  that 
enlisted  men  of  the  Navy  would  be  entitled  to  it  under  the  Navy 
regulations. 

Applying  the  principle  of  this  decision  to  the  present  case,  I  have 
to  advise  you  that  the  officers  and  enlisted  men  of  the  aeronautic 
sections  of  the  Naval  Militia,  while  engaged  in  actual  service  or 
instruction  with  aircraft,  involving  actual  flying,  are  entitled  to  the 
same  increase  of  pay  for  such  duty  under  the  same  conditions  that 
would  authorize  its  payment  to  the  officers  and  enlisted  men  of  the 
Navy. 

AOCOTTBTIITO— DEF08ITIHO  ISTEBirAL  KEVEHTTE  REOEIFIS. 
Under  the  act  of  May  27,  190S,  as  amended  Ijy  the  act  of  May  10.  1916,  collectors 
of  internal  revenue  must  pay  Info  the  TreHsiiry,  to  be  covered  In  as  iQternal- 
revenue  collections,  all  money  for  which  they  are  responsible  under  ihelr 
collection  bonds.  Including  funds  deposited  wltli  them  to  pay  taxes  before 
the  exact  amount  thereof  has  been  determined,  and  are  not  authorized  to 
deposit  snch  funds  In  a  special  deposit  account. 
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AotlBK  Comptroller  Force  to  the  Seoretiry  of  the  Treamry,  Horember  7,  1911: 
By  your  reference  of  the  28th  ultimo  decision  is  requested  of  a 
question  presented  by  the  Commissioner  of  Internal  Berenue  in  his 
letter  to  you  as  follows : 

"The  act  of  May  27,  1908  (35  Stat,  325),  provides  as  follows: 
"'After  June  thirtieth,  nineteen  hundred  and  eight,  collectors  of 
interna)  revenue  shall  pay  daily  into  the  Treasury  of  the  United 
States,  under  instructions  of  the  Secretary  of  the  Treasury,  the  gross 
amounts  of  all  collections  of  whatever  nature,  made  by  authority  of 
law,  and  the  same  shall  be  covered  into  the  Treasury  as  internal- 
revenue  collections. 

"'To  enable  the  Secretary  of  the  Treasury  to  refund  money  cov- 
ered into  the  Treasury  as  internal-revenue  collections  which  under 
authority  of  law  has  heretofore  been  refunded  or  returned,  thirty 
thousand  dollars.' 

"The  legislative,  executive,  and  judicial  act  of  May  10,  1916  (39 
Stat.,  86),  amended  the  act  of  May  27, 1908,  as  follows: 

"'That  collectors  of  internal  revenue  shall  pay  daily  into  the 
Treasury  of  the  United  States,  under  instructions  ot  the  Secretary  of 
the  Treasury,  the  gross  amounts  of  all  collections  of  whatever  nature, 
made  by  authority  of  law  (including  sums  offered  in  compromise 
under  the  provisions  of  section  thirty-two  hundred  and  twenty-nine, 
Revised  Statutes,  as  well  as  all  other  money  received  for  which  they 
are  accountable  under  their  respective  collection  bonds  required  to  be 

fiven  under  section  thirty-one  hundred  and  forty-three,  Kevised 
tatutes) ,  and  the  same  shall  be  covered  into  the  Treasury  as  internal- 
revenue  collections:  Provided,  That  nothing  herein  contained  shall 
be  construed  as  affecting  the  provisions  of  subsection  "  D  "  of  Section 
II,  act  of  October  third,  nineteen  hundred  and  thirteen,  in  the  matter 
of  withholding  the  Dormal  income  tax  at  the  source.' 

"I  have  the  honor  to  request  that  ah  opiniwi  be  obtained  from 
the  Comptroller  of  the  Treasury  as  to  whether  or  not  collectors  of 
internal  revenue  are  authorized  to  deposit  in  a  special  deposit  ac- 
count money  received  in  payment  of  taxes  where  the  exact  amount 
of  tax  is  not  known  at  the  time  of  payment,  such  receipt  not  being 
treated  as  an  internal-revenue  collection,  and  when  the  amount  of 
tax  is  definitely  determined,  the  amount  of  tax  is  tairan  from  the 
special -deposit  account  and  deposited  as  an  internal-revenue  collec- 
tion, any  balance  remaining  being  returned  to  the  taxpayer.  For 
example,  imported  wines  are  received  at  the  port  of  New  York,  and 
the  agent  of  the  importer  deposits  with  the  collector  of  interna! 
revenue  an  amount  equal  to  the  tax  due,  as  shown  by  the  original 
invoice,  which  amount  is  not  treated  as  an  internal -revenue  collec- 
tion at  that  time,  but  is  placed  in  a  special-deposit  account.  The 
customs  officers  are  advised  to  this  effect,  and  the  wine  is  released  to 
the  agent  upon  the  payment  of  the  custom  duties.  After  it  has 
been  ascertamed  from  the  custom  gauge  made  the  exact  amount  of 
internal-revenue  tax  due  wine  stamps  will  be  issued  and  canceled, 
and  the  money  deposited  as  an  iotemal-revenue  collection.  The  de- 
posit remaining  in  the  special-deposit  account  will  be  returned  to 
th«  agent  of  the  importer. 
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"  In  the  event  that  it  is  held  by  the  Comptroller  of  the  Treasury 
that  the  original  payment  made  by  the  agent  of  the  importer  of  the 
wine  to  cover  the  tax  on  the  imported  wine,  as  shown  by  the  original 
invoice,  is  an  internal-revenue  collection  and  should  be  deposited 
as  such  in  accordance  with  the  act  of  May  10,  1916,  then  it  is  it- 
quested  that  an  opinion  be  obtained  from  the  Comptroller  of  the 
Treasury  as  to  whether  or  not  the  appropriation  '  Refunding  inter- 
nal-revenue collections '  is  available  to  refund  to  the  agent  of  the 
importer  upon  presentation  of  proper  claim  any  excess  paid  in  t\w 
ongiual  amount  submitted  to  the  collector  of  internal  revenue, 
which  excess  would  be  determined  after  the  custom  gauge  has  bfen 
made  and  the  collector  of  internal  revenue  has  been  advised  of  the 
actual  quantity  of  imported  wine  on  which  the  internal-revenue  tax 
should  be  paid. 

"  The  appropriation '  Refunding  internal-revenue  collections,  1917,' 
provides  as  follows: 

" '  To  enable  the  Secretary  of  the  Treasury  to  refund  money  cov- 
ered into  the  Ti-eaaury  as  intern  a  I- revenue  collections,  under  the 
provisions  of  the  act  approved  May  twenty-seven,  nineteen  hundred 
and  eight,  $50,000." " 

It  is  observed  that  the  act  of  May  27,  1908,  as  amended  by  the  act 
of  May  10, 1916,  requires  the  collector  to  deposit  daily,  to  be  covered 
into  the  Treasury  as  internal-revenue  collections,  the  gross  Rmotmts 
of  all  collections  of  whatever  nature  made  by  authority  of  law.  in- 
cluding all  money  received  for  which  he  is  accountable  under  his 
colIecti(Hi  bond.  Regardless  of  whether  the  money  received  by  him 
to  pay  a  tax  before  the  amount  of  the  tax  has  been  definitely  iletei- 
mined  must  be  regarded  as  the  amount  of  a  tax  collected  by  author- 
ity of  law,  it  is  beyond  a  doubt  money  received  "  for  which  he  is 
accountable  under  his  bond,"  and,  such  being  the  case,  the  law  re- 
quires that  it  be  deposited  and  covered  into  the  Treasury  as  an 
internal-revenue  collection. 

You  are  advised,  therefore,  that  a  deposit  in  a  special-deposit 
account,  as  proposed  by  the  commissioner,  is  not  authorized. 

I  see  no  reason  why  the  appropriation  "  Refunding  internal- 
revenue  collections,  1917,"  the  provisions  of  which  are  quoted  in  the 
commissioner's  letter,  is  not  available'  for  the  refunds  now  under 
consideration. 

The  questions  submitted  are  answered  accordingly. 


HOLDINO  KOSE  THAN  QBE  OFFICE— ADDITIonAL  COUFENSATipH. 
By  reason  of  aectlon  2  of  the  act  of  July  31,  1894,  a  person  holding  the  office  of 

major  in  the  Army  may  not  lawfully  hold,  in  addition  thereto,  the  office  of 

clerk  of  a  United  States  district  court. 
The  act  of  May  10,  1918,  prohibiting,  under  certain  condltlong,  the  payment  of 

more  tbaii  one^salary  to  an  officer  or  employee  of  the  United  States,  has  no 

application  to  a  case  where  the  additional  compensation  Involved  ia  not  a 

fixed  annual  selarr  but  Is  dependent  solely  on  feea. 
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Snlilon  liy  0»inptreller  Wftrwlek,  irovcnber  15,  191C; 

The  Auditor  for  the  State  and  Other  Departments  reports  his 
decision  of  October  24,  1916,  for  approval,  disapproval,  or  modifica- 
tiou,  as  follows: 

"  *  •  *  This  office  now  has  before  it  for  audit  tiie  September 
quarter,  1916,  fee  account  of  Stanley  W.  Martin,  clerk  of  Uie  United. 
States  District  Court  for  the  Western  District  of  Virginia, 

"This  office  is  informed  by  copy  of  a  letter  to  Hon.  Hy.  C.  Mc- 
Dowell United  States  district  judge,  dated  August  14,  1916,  and 
signed  by  Stanley  W.  Martin,  clerk,  that  the  above-named  claimant 
is  now  an  officer  in  the  United  States  Army  with  the  rank  of  major. 

"Section  2,  act  of  July  31,  1894  (28  Stat.  L.,  205),  provides: 

" '  No  person  who  holds  an  office  the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of  two  thousand  five  hundred 
dollars  shall  be  appointed  to  or  hold  any  other  office  to  which  com- 
pensation is  attached,  unless,  etc.     *     *     *.' 

"The  base  pay  of  a  major  in  the  United  States  Army  is  three 
thousand  dollars. 

"This  office  is  of  the  opinion,  and  so  decides,  that  Mr.  Martin  may 
not  hold  the  office  of  clerk  of  United  States  court  while  he  is  receiv- 
ing the  annual  salary  attached  to  office  of  major  of  United  States 
Army. 

"tt  is  also  decided  that  section  6,  act  of  May  10,  1916,  is  not  ap- 
plicable to  this  case,  as  the  office  of  clerk  of  court  is  not  a  salaried 
position.    *    "    •-" 

The  auditor's  decision,  that  in  view  of  the  provisions  of  section  2 
of  the  act  of  July  31,  1894,  Mr.  Martin  may  not  lawfully  hold  the 
office  of  clerk.  United  States  court,  while  receiving  salary  attached 
to  the  office  of  major.  United  States  Army,  is  approved  in  so  far  as 
it  affects  the  allowance  and  payment  of  the  clerk's  fee  account. 

It  is  clear  that  section  6  of  the  act  of  May  10,  1916  (89  Stat.,  120), 
is  not  applicable  to  this  case.  (See  22  Comp.  Dec.,  693.)  The 
auditor's  decision  on  this  point  is  also  approved. 

It  is  noted  that,  in  reply  of  October  28,  1916,  to  the  auditor's 
action  Mr.  Martin  states : 

"  I  now  wish  to  state  that  I  make  no  claim  whatever  to  any  pay 
as  clerk  for  the  period  July  1,  1916,  to  September  30,  1916,  the  tmie 
covered  bv  this  account,  but  respectfully  request  that  an  audit  be 
made  of  this  account  so  far  it  concerns  the  deputies  of  this  district, 
so  that  their  salaries  may  he  paid  from  the  amount  allowed,  after 
deducting  the  amount  that  would  have  been  due  me  for  this  period. 
Allowance  for  the  expenses  of  the  district  for  this  period  to  be 
made  at  same  time." 

Mr.  Martin  has  thus  elected  to  hold  his  office  of  major  in  the  Army 
and  to  draw  the  salary  of  said  office  {United  States  v.  Harsha,  172 
U.  S.,  567).  Inasmuch  as  he  legally  can  not  be  considered  as  hold- 
ing the  office  of  clerk.  United  States  court,  after  the  date  he  was 
muKtered  into  the  service  of  the  United  States  Army,  it  must  be  held 
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that  the  accouDting  officers  are  not  authorized  to  certify  any  amount 
as  being  due  him  for  services  as  clerk  after  that  date,  nor  can  they 
certify  for  payment  to  him  any  amount  to  be  paid  to  his  deputy 
clerks  as  compensation  for  services  rendered  after  that  date.  As  to 
compensation  of  deputy  clerks  for  such  services,  attention  is  invited  < 
to  the  act  of  March  3, 1911  (36  Stat,  1087),  and  section  561,  Revised 
Statutes  (see  also  17  Comp.  Dec,  362).  Claims  for  such  compen- 
sation may  be  filed  with  the  Attoriiey  General  by  the  deputy  clerks 
if  they  desire  to  do  so.  After  administrative  examination  by  the 
Attorney  General,  such  claims  will  be  forwarded  to  the  auditor  for 
direct  settlement  in  the  usual  course. 


BETIXEII  onXOBBS  OP  ZHX  lUmnE  C0BP8  Oir  A0TI7B  SITTT. 

The  tnw  governlDg  tbe  nay  of  a  retired  ofBcer  of  the  MHrlne  Corps  on  acUre  dntf 
la  cOTitained  In  the  naval  approprlaflon  act  of  August  29,  1916,  and  not  in 
the  Army  reorganization  act  of  June  3,  1916. 

DeelilOB  by  OoBptraller  Warwick,  XoTeKber  17,  1916. 
The  Auditor  for  the  Navy  Department  submitted  for  approval, 

disapproval,  or  modification  his  decision  of  October  21,  1916,  as 

follows : 

"  This  office  has  before  it  the  claim  of  S.  J.  Logan,  first  lieutenant, 
U.  S.  M.  C,  retired,  for  difference  in  pay  and  allowances  of  a  first 
lieutenant  in  the  Marine  Corps,  after  20  years'  service,  and  captain 
in  the  Marine  Corps  for  same  length  of  service,  from  June  3,  1916, 
under  the  following  provisions  of  section  24,  Army  reorganization 
act  of  June  8, 1916  (39  Stat,  183),  which  provides  as  follows: 

" '  That  hereafter  any  retired  officer,  who  has  been  or  shall  be  de- 
tailed on  active  duty,  ^nll  receive  the  rank,  pay,  and  allowances  of 
the  grade,  not  above  that  of  major,  that  he  would  have  attained  in 
due  course  of  promotion  if  he  had  remained  on  the  active  list  for  a 
period  beyond  the  date  of  his  retirement  equal  to  tbe  total  amount 
of  time  during  which  he  has  been  detailed  on  active  duty  since  his 
retirement.' 

"'  The  adjutant  and  inspector,  U.  S.  Marine  Corps,  has  advised  this 
office  that  claimant,  since  the  date  of  his  retirement,  September  25, 
1885,  has  performed  active  duty  from  June  26, 1905,  to  June  6,  1912, 
and  from  September  28, 1912,  to  September  23, 1916,  and  that  had  he 
remained  on  the  active  list  for  the  period  beyond  the  date  of  his 
retirement  equal  to  the  time  he  has  been  detailed  on  active  duty  since 
his  retirement  he  would  have  attained  the  grade  of  captain  on  the 
active  list  of  the  Marine  Corps  in  due  course  of  promotion  February 
7, 1894.  It  appears  that  said  active  duty  was  on  recruiting  and  per- 
formed under  orders  of  the  Commandant  of  the  Marine  Corps  and 
approved  by  the  Secretary  of  the  Navy.  Attention  is  also  invited  to 
provision  in  the  naval  appropriation  act  of  August  29, 1916  (39  Stat., 
581),  as  follows: 
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"  'Provided,  That  hereafter  any  retired  officer  of  the  naval  service 
who  shall  be  detailed  on  active  duty  shall,  while  so  serving,  receive 
the  active-duty  pay  and  allowances  of  the  ^ade,  not  above  that  of 
lieutenant  commander  in  the  Navy  or  of  major  in  the  Marine  Corps, 
that  he  would  have  attained  in  due  course  ol  promotion  if  he  had  re- 
mained on  the  active  list  for  a  period  beyond  the  date  of  iiis  retire- 
tment  equal  to  the  total  amount  of  time  daring  whidi  he  has  boen 
detailed  on  active  duty  since  his  retirement.' 

"  The  question  to  be  determined  in  this  case  is  whether  the  act  of 
June  3,  1916,  or  August  29,  1916,  is  applicable.  The  later  act  specifi- 
cally refers  to  and  includes  retired  officers  of  the  Marine  Corps  who 
come  within  its  terms.  Claimant,  according  to  verified  records  of 
the  Marine  Corps,  has  performed  sufficient  duty  to  bring  him  within 
the  terms  of  the  act.  Under  the  ruling  of  the  Court  of  Claims  in  the 
case  of  Jonas  v.  United  States,  decided  May  10,  1915,  the  principle 
was  announced  that  under  section  1621,  K.  S-,  laws  established  for 
the  government  of  the  Navy  apply  to  and  govern  the  status  of  re- 
tired officers  of  the  Marine  Corps  subsequent  to  retirement,  except 
as  relates  to  their  pay,  which  is  governed  under  section  1612,  R.  S.,  by 
Army  law.  The  act  of  August  29,  1916,  is  one  relating  to  pay  an9 
does  not  purport  to  confer  rank  as  does  the  Army  act  of  June  3."  1916, 
It  appears  in  this  connection  that  the  Judge  Advocate  General  of  the 
Navy,  in  opinion  of  June  27, 1916,  held  the  act  of  June  3, 1910,  as  not 
applying  to  the  Marine  Corps  '  in  so  far  as  affects  the  rank  of  retii-ed 
officers  who  have  performed  or  may  in  the  future  perform  the  re- 
quired amount  of  active  duty.'  Such  ruling  was  based  upon  the  hold- 
ing that  section  1622,  R.  S.,  provided  merely  the  conditions  precedent 
to  retirement  of  officers  of  the  Marine  Corps  and  did  not  purport  to 
control  their  status  after  retirement. 

"The  act  of  August  29,  1916,  clearly,  in  my  opinion,  covers  the 
question  of  pay  under  the  conditions  set  forth  thereunder  so  far  as 
relates  to  retired  officers  of  the  Marine  Corps,  and  can  be  given  effect 
only  by  holding  that  said  act,  and  not  the  act  of  June  3,  1916,  under 
provisions  of  section  1612,  R.  S.,  governs  the  question  of  pay  to  re- 
tired officers  of  the  Marine  Corps  coming  within  its  condition,  as 
does  claimant. 

"I  am  of  opinion  and  so  decide  that  the  act  of  August  29,  1916. 
supra,  and  not  the  act  of  June  3, 1916,  supra,  authorizes  the  allowance 
to  claimant  of  the  pay  and  allowances  of  a  captain  in  the  Marine 
Corps  while  in  the  performance  of  active  duty  from  and  including 
the  date  of  its  approval."' 

^Vhatever  doubt  there  may  be  in  the  construction  of  the  Army  act 
as  to  its  applicability  to  the  Marine  Corps  I  think  is  dispelled  by 
reference  to  the  similar  provision  in  the  Navy  act. 

The  latter  act  undoubtedly  applies  to  the  Marine  Corps,  and  must 
be  regarded  as  a  legislative  construction  of  the  Army  act  that  it  did 
not  apply  to  the  Marine  Corps.  In  United  States  v.  Freeman  {3 
How.,  556,  564)  the  Supreme  Court  said : 

"If  it  can  be  gathered  from  a  subseouent  statute  in  pari  materia, 
what  meaning  the  legislature  attachea  to  the  words  of  a  former 
statute,  they  will  amount  to  a  legislative  declaration  of  its  meaning, 
and  will  govern  the  construction  of  the  first  statute."    (See  Stockd<u« 
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V.  Inguranee  Co.,  20  Wall.,  823,  831;  Cove  v.  Cope,  137  U.  S.,  ( 
688;  26  Op.  Att.  Gen.,  262.) 
Ilie  decision  of  the  auditor  is  approved. 


Order  the  act  of  llarch  4,  1911,  portions  of  ordnauce  approprtnttons  not  ex- 
peoded  because  of  the  use  of  moterlnl  from  stock  of  an  equal  value  may  be 
traoaterred  on  the  books  of  the  Treasury  Department  from  the  specific  ap- 
propriation InvolTed  to  the  fund  "  Keplnclng  ordnance  and  ordnance  stores," 
and  when  so  transferred  will  be  nvolluhle  for  any  purpose  for  which  thnt 
fund  could  be  used  na  provided  In  the  act  of  April  23,  19M.  (20  Comp, 
Dec.,  609.  overruled.) 

OovptroUer  Warwick  to  tbe  8e«retaTT  of  War,  JTovember  SI,  1916: 

By  your  reference  of  September  9  of  the  letter  of  the  Chief  of 
Ordnance,  United  States  Army,  I  am  asked  to  reconsider  the  decision 
of  thia  office  of  March  7,  1914  (20  Comp.  Dec,  609),  addressed 
to  you. 

That  decision  was  based  upon  questions  submitted  by  the  Chief 
of  Ordnance,  which  questions  are  fully  set  out  in  the  printed  decision 
referred  to.  Upon  a  reconsideration  of  said  decision  in  accordance 
with  your  request,  the  following  reply  is  made  to  the  questions : 

The  fund  to  which  the  Chief  of  Ordnance  refers  and  which  waa 
considered  in  the  decision  of  this  office  in  16  Comp.  Dec,  807,  was 
created  by  authority  of  the  act  of  April  23,  1904  (33  Stat.,  276),  in 
the  following  language : 

"  Hereafter  all  moneys  arising  from  disposition  authorized  by  law 
and  regulations  of  serviceable  ordnance  and  ordnance  stores  shall 
constitute  one  fund  on  the  books  of  the  Treasury  Department,  which 
shall  be  available  to  replace  ordnance  and  ordnance  stores  throughout 
the  fiscal  year  in  which  the  disposition  was  effected  or  throughout 
the  foUowmg  year." 

After  the  Comptroller's  decision,  rendered  June  24, 1910,  the  act  of 
March  4,  1911  (36  Stat.,  1344),  quoted  in  the  letter  of  the  Chief  of 
Ordnance,  was  passed.  This  act  clearly  authorizes  the  use  of  any 
material  in  stock  at  an  arsenal  for  manufacturing  operations  con- 
ducted under  an  ajjpropriation  other  than  the  one  from  which  the 
material  waa  purchased.  It  also  clearly  authorizes  the  replacement 
of  such  material  in  kind  or  otherwise,  with  a  proviso  that  prevents 
work  being  done  under  authority  of  an  appropriation  without  a 
(diarge  to  such  appropriation  of  the  value  of  the  material  used. 

I  understand  from  the  statements  made  in  paragraph  2  of  the 
letter  of  the  Chief  of  Ordnance  and  from  the  practice  obtaining 
that  the  so-mlled  "  stock  fund  "  represents  merely  entries  upon  the 
books  of  thft  arsenals  of  amounts  from  specific  appropriations  equal 

r.iizsd  by  Google 


202  DEOIBIONB   OF   THE  COUPTBOLLBB. 

to  the  value  of  material  drawn  from  any  materials  t>n  hand  and  qsed 
to  accomplish  the  purposes  for  which  the  appropriationa  referred  to 
were  made;  that  this  procedure  does  not  accumulate  such  amounts 
for  use  for  any  purposes  other  than  those  for  which  the  appropria- 
tions are  available;  and  that  from  time  to  time  when  sufficient  fnnda 
have  accumulated  they  are  used  in  the  purchase  of  such  materials  as 
may  be  needed.  I  think  this  procedure  is  authorized  by  the  law 
of  1911. 

It  is  understood  that  the  procedure  referred  to  in  paragraph  4  of 
the  letter  of  the  Chief  of  Ordnance  does  not  involve  a  placing  of 
funds  to  the  credit  of  the  disbursing  officers  at  arsenals,  but  involves 
merely  the  allotment,  reallotment,  or  cancellation  of  allotments  upon 
reports  that  funds  are  not  needed  for  expenditui-e,  because  material 
otherwise  procured  has  been  used  in  accomplishing  the  woi4:  under 
the  appropriation  from  which  an  allotment  was  made. 

Referring  to  the  decision  of  this  office  in  16  Comp.  Dec,  807,  and 
to  the  procedure  which,  it  was  stated  in  the  request  for  decision  in 
that  case,  the  Ordnance  Department  intended  to  put  into  effect  if  the 
Comptroller  held  it  to  be  authorized,  I  am  of  the  opinion  that  the 
act  of  1911  so  modified  the  law  as  to  remove  the  objections  referred 
to  by  the  Comptroller  at  that  time. 

I  am  of  the  opinion  also  that  the  act  of  March  4, 1911,  is  sufficient 
authority  for  the  disposition  of  those  portions  of  appropriations  not 
expended  because  of  the  use  in  the  manner  referred  to  in  paragraph 
4  of  the  letter  of  the  Chief  of  Ordnance  of  material  from  stock  of 
an  equal  value.  Such  portions  of  appropriation?  so  remaining  4nay 
be  transferred  on  the  books  of  the  Treasury  from  the  specific  appro- 
priations to  the  fund  "Replacing  ordnance  and  ordnance  stores," 
and  when  placed  in  that  fund  they  will  be  available  for  any  purposes 
for  tvhich  the  fund  is  available,  as  provided  in  the  act  of  April 
23,  1904. 

It  is  understood  that  this  crediting  of  portions  of  appropriations 
to  the  fund  "  Hepliicing  ordnance  and  ordnance  stores "  will  pre- 
vent a  further  increase  in  the  stock  of  mnterials  on  hand  at  arsenals, 
although  increases  huve  occurred  heretofore  by  overpurchases  of 
material  from  a  particular  appropriation  or  by  adding  to  the  stock 
of  materials  certain  reclaimed  waste  materials.  By  the  use  of  any 
materials  in  stock  each  specific  appropriation  made  by  law  will  be 
charged,  as  required  by  the  act  of  March  4,  1911,  with  the  full  value 
of  the  material  used  in  carrying  out  its  object,  and  stock  will  be  re- 
plenished in  character  and  quantity  only  as  the  needs  of  the  Ord- 
nance Department  may  demand.  Such  increases  of  material  on  hand 
as  may  have  occurred  heretofore  by  reason  of  the  use  of  waste  mate- 
rial will  be  prevented  by  the  authorized  transfer  of  balances  of 
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appropriaticoiB  to  the  fund  "Replftcing  ordnance  and  ordnance 
stores." 

This  decision  will  supersede  the  rule  announced  in  20  Comp. 
Dec.,  600. 


lOVOBVXTT  PAT,  BXTOXD  SATAI  OmOZmi. 

A  retired  officer  of  tbe  Navy  Is  not  entitled  to  credit,  under  tbe  act  of  August 
29,  1916,  In  computing  his  longevity  pay,  for  any  period  during  which  he 
was  detailed  on  active  duty  after  his  retirement. 
Comptroller  W^rwlok  to  the  Seoietary  of  the  Vary,  Voyember  SI,  1016; 

I  have  your  suhmission  of  September  23,  1&16,  asking — 

"1.  As  to  the  rate  of  pay  for  active  duty  with  which  Ensign  F.  G. 
Blasdel,  retired,  United  States  Navy,  should  be  credited  under  the 
naval  act  of  August  29,  1916,  and  the  date  from  which  such  rate 
should  be  credited. 

"  2.  Whether  in  the  computation  of  said  rate  of  pay  the  time  he  has 
served  on  active  duty  since  retirement  should  be  counted  in  the  com- 
putation of  his  longevity  increase. 

"  3.  If  he  shall  continue  on  active  duty,  the  date  on  which  he  will 
become  entitled  to  the  pay  and  allowances  of  the  grade  of  lieutenant 
commander." 

The  legislation  of  August  29,  1916  (39  Stat.,  581),  referred  to,  is 
as  follows: 

"  That  hereafter  any  retired  officer  of  the  naval  service  who  shall 
bo  detailed  on  active  duty  shall,  while  so  serving,  receive  the  active 
duty  pay  and  allowances  of  the  grade,  not  above  that  of  lieutenant 
commander  in  the  Navy  or  of  major  in  the  Marine  Corps,  that  he 
would  have  attained  in  due  course  of  promotion  if  he  had  remained 
on  the  active  list  for  a  period  beyond  the  date  of  his  retirement  equal 
to  the  total  amount  oi  time  during  which  he  has  been  detailed  on 
active  duty  since  his  retirement:  Provided,  That  nothing  herein 
shall  be  construed  to  reduce  the  pay  of  any  retired  officer  on  active 
duty  whose  retired  pay  exceeds  the  active  duty  pay  and  allowances 
for  the  grade  of  lieutenant  commander." 

It  is  understood  that  Ensign  Blasdel,  retired,  is  now  and  since 
August  29,  1916,  has  been  on  active  duty  in  the  Navy  Department, 
Washington,  D.  C,  under  orders  issued  May  5,  1914. 

This  being  the  case  the  determination  of  the  rate  of  pay  with  which 
Ensign  Blasdel,  retired,  is  entitled  to  be  credited  for  active  duty 
rendered  on  and  after  August  29,  1916,  under  the  legislation  of  that 
date,  necessitates  the  determination — 

(1)  Of  the  "  total  amount  of  time  during  which  he  has  been  de- 
tailed on  active  duty  since  his  retirement ";  and 

(2)  What  "grade  he  would  have  attained  in  due  course  of  pro- 
motion if  he  had  remained  on  the  active  list "  for  said  total  amount 
of  time.  ^-^  I 
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The  record  of  the  officer  is  understood  to  be  as  follows : 
**  Originally  entered  the  naval  service  as  a  midshipman  September 
23,  1901j  promoted  to  ensign  with  rank  from  January  31,  1907;  re- 
tired while  ensign  with  rank  of  ensign  January  19, 1911,  und«r  section 
1453,  Sevised  Statutes,  for  disability  resulting  ^m  an  incident  of 
the  service. 

"  Directed  by  orders  advising  him  of  his  retirement,  issued  January 
23,  1911,  to  continue  his  present  duties  until  further  orders;  received 
said  orders  January  28, 1911,  at  Navy  yard,  Mare  Island,  Cal. ;  con- 
tinued on  active  dutv  thereunder  at  said  ^tiou  until  January  30, 
1911,  when  detached  "by  orders  of  January  24,  1911,  and  directed  to 

Sroceed  to  his  home ;  reported  his  arrival  at  his  home,  New  York, 
".  Y.,  February  10,  1911. 

"  Next  ordered  to  his  present  active  duty  in  the  Navy  Department 
by  orders  of  May  5, 1914;  received  said  orders  at  Ocean  Grove,  N.  J., 
May  8,  1914;  reported  and  entered  on  duty  in  department  May  11. 
1914,  and  has  since  been  in  the  continued  performance  of  said  duty." 

The  total  amount  of  time  during  which  the  officer  fdnce  retirement 
has  been  detailed  on  active  duty  to  and  including  August  28,  1916, 
appears  to  have  been  2  years,  i  months,  and  10  days  (composed  of 
21  days'  active  duty  under  orders  of  Jan.  23,  1911,  and  2  years,  8 
months,  and  19  days'  active  duty  under  orders  of  May  5,  1914) . 

Had  he  remained  on  the  active  list  after  January  19,  1911,  date  of 
his  retirement,  for  said  total  time  of  2.year3,  4  months,  and  10  days, 
he  would  have  continued  thereon  until  to  and  including  May  29, 
1918. 

On  August  29,  1916,  the  date  on  which  the  legislation  of  that  date 
became  effective,  he  must  be  considered  for  the  purposes  stated  in 
said  legislation  to  have  continued  on  the  active  list  until  and  includ* 
ing  May  29,  1913. 

For  the  ascertainment  of  the  grade  he  would  have  attained  to  on 
May  29,  1913,  had  he  in  fact  continued  on  the  active  list  until  that 
date,  the  starting  point  is  the  grade  held  by  him  at  time  of  retire- 
ment. 

At  time  of  retirement  (Jan.  19,  1911)  he  held  the  grade  of  ensign 
and  had  completed  (on  Jan.  31, 1910)  the  three  years'  service  requisite 
for  promotion  to  the  unlimited  grade  of  lieutenant  (junior  grade), 
but  was  precluded  from  the  attainment  of  that  grade  prior  to  the 
passage  of  the  examinations  for  the  promotion  and  the  appointment 
to  it  as  required  by  law. 

As  to  his  status  as  to  the  passage  of  the  examinations  for  and  ap- 
pointment to  the  grade  of  lieutenant  (junior  grade)  at  time  of  re- 
tirement I  am  not  advised.  In  the  absence  of  the  facts  it  is  assumed 
for  the  purposes  of  this  decision  that  it  was  not  that  of  an  officer 
suspended  from  promotion.     (Sec.  1505,  Eev.  Stat.) 

This  being  the  case,  the  examinations  if  not  in  fact  passed  and  the 
appointment  if  .not  in  fact  made  prior  to  retirement  are  implied  to 
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have  been  passed  and  nude  while  he  was  conjstructirely  on  the  actire 
list  after  retirement  for  the  purposes  of  the  statute,  it  being  impos- 
sible in  any  case  to  determine  the  result  of  inferred  exaniinations 
and  apfMinttnents,  and  f(dlowing  his  retironent  he  attained  for  the 
purposes  of  the  statute  the  grade  of  lieutenant  (junior  grade). 

Had  he,  in  fact,  been  promoted  to  the  grade  of  lieutenant  (junior 
grade)  in  lieu  of  retired,  bis  seniority  position  in  the  list  of  lieuten- 
ants (junior  grade),  under  the  practice  then  pursued,  would  have 
been  next  above  that  of  Heed  Marquett  Fawetl. 

The  next  higher  grade  to  have  been  attained  by  him  would  have 
been  that  of  the  limited  grade  of  lieutenant,  and  his  attainment  of 
that  grade  would  have  depended  on  the  occurrence  of  a  vacancy  in 
that  grade  to  which  by  seniority  he  would  have  acquired  a  right. 

As  Lieut.  (Junior  Grade)  Fawell  was  given  the  seniority  position 
in  the  lifdi  of  lieutenants  (junior  grade)  that  this  officer  would  have 
occupied  had  he,  in  fact,  continued  on  the  active  list,  this  officer 
would  "  in  due  course  of  promotion  "  for  the  purposes  of  the  statute 
(implying  his  passage  of  the  examinations  for  and  appointment  to 
such  grade)  have  been  promoted  to  the  vacancy  in  the  grade  of 
lieutenant  to  which  Lieut.  (Junior  Grade)  Fawell  was  in  fact  pro- 
moted. That  vacancy  was  a  vacancy  of  March  4,  1911.  The  ap- 
pointment of  Lieut.  Fawell  to  that  vacancy  was  confirmed  May  1, 
1911.  Ensign  Blasdel,  retired,  must  therefore  be  considered  as  hav- 
ing attained,  for  the  purposes  of  th§  statute,  prior  to  May  29,  1913, 
the  grade  of  lieutenant. 

The  next  grade  to  have  been  attained  by  him  would  have  been 
that  of  lieutenant  commander.  This  grade  he  could  not  have  at- 
tained without  the  occurrence  of  a  vacancy  in  it  to  which  he  (or 
Lieut.  Fawell,  in  his  stead)  could  have  possesseed  a  seniority  right. 
It  is  understood  that  such  a  vacancy  has  not  as  yet  occurred. 

By  the  constructive  continuance  of  Ensign  Blasdel,  retired,  on  the 
active  list  for  the  period  from  January  20,  1911,  to  May  29,  1913, 
by  reason  of  active  service  rendered  prior  to  August  29,  1916,  equal 
tc-  such  constructive  period,  he  would  therefore  have  attained  "in 
due  course  of  promotion"  for  the  purposes  of  the  act  of  August-29, 
1916,  to  the  grade  of  lieutenant,  and  in  answer  to  your  first  ques- 
tion you  are  advised  that  the  rate  of  pay  to  which  he  is  entitled  to  be 
credited  under  that  statute  is  the  rate  of  pay  of  a  lieutenant,  and  - 
the  date  from  which  he  should  be  so  credited  is  August  29, 1916. 

Answering  yonr  second  question  you  are  advised  that  he  should 
iiot  be  credited  with  the  time  he  has  served  on  active  duty  ^nce 
retirenuat  in  the  computation  of  his  longevity  increase.  Prior  to 
the  legislation  of  August  29,  1916,  active  duty  service  of  a  retired 
4^cer  was  not  counted  for  such  purpose.  The  statute  makes  no 
change  in  that  respect.     His  service  on  the  active  list  prior  to  retire-  J 
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ment  amounted  only  to  9  years,  8  months,  and  27  days,  and  the  rate 
of  pay  vith  which  he  should  be  credited  as  a  lieutenant  on  and  after 
August  29, 1916,  is  tiiat  of  a  lieutenant  after  five  years*  service,  $2,640 
per  annum. 

Answering  your  third  question  you  are  advised  that  as  he  could 
not  in  any  event  have  attained  the  grade  of  lieutenant  commander 
without  the  occurrence  of  a  vacancy  in  it  to  whidi  he  (or  Lieut. 
Fawell  in  his  stead)  could  have  acquired  a  seniority  right  to,  the 
question  is  at  present  a  hypothetical  one. 


STOPPASI  07  PAT,  KATT,  OH  AOOOITVT  07  mSOOHDTTOT,  ETC. 

Tbe  act  of  August  29,  1916,  requiring  the  stoppage  of  pay  of  officers  or  enlisted 
men  of  the  Navy  or  Marine  Corps  during  absence  from  duty  under  certain 
conditions  specified  therein,  has  no  application  to  any  case  where  the 
absence  ts  due  to  an;  Injur;  resulting  frran  causes  stated  in  the  act. 

Comptroller  Warwick  to  tta«  Secretary  of  the  Rary,  Kovcmber  22,  1S14: 

I  have  your  letter  of  October  19,  1916,  in  which  you  refer  to  the 
legislation  in  the  naval  act  of  August  29,  1916,  prohibiting  officers 
and  men  of  the  Navy  and  Marine  Corps  from  receiving  pay  for  time 
they  are  absent  from  duty  on  account  of  sickness  or  disease  resulting 
from  their  own  intemperate  use  of  drugs  or  alcoholic  liquors,  or 
other  misconduct,  and  ask  whether  said  officers  and  men  are  thereby 
precluded  from  the  receipt  of  pay  for  time  they  are  absent  from  duty 
on  account  of  injury  resulting  from  their  own  intemperate  use  of 
drugs  or  alcoholic  liquors,  or  other  misconduct. 

You  refer  specifically  to  the  case  of  William  Thomas  Edwards, 
coxswain,  United  States  Navy,  and  state  that  Coxswain  Edwards  on 
September  4,  1916,  while  at  liberty  at  Phoebus,  Va,,  suffered  a  com- 
pound fracture  of  the  bones  of  his  right  foot  while  boarding  a  street 
car,  and  that  this  injury  was  incurred  under  circumstances  which  the 
department  holds  were  due  to  his  own  misconduct,  necessitating  his 
absence  from  duty,  and  for  which  he  was  placed  on  the  sick  list. 

The  legislation  referred  to  in  the  naval  act  of  August  29,  1916 
(39  Stat.,  580),  is  as  follows: 

"  Hereafter  no  officer  or  enlisted  man  in  the  Navy  or  Marine  Corps 
in  active  service  who  shall  be  absent  from  duty  on  account  of  sick- 
ness or  disease  resulting  from  his  own  intemperate  use  of  drugs  or 
alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for  the  period 
of  such  absence,  the  time  so  absent  and  the  cause  thereof  to  be  ascer- 
tained under  such  procedure  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Navy     *     *     *." 

This  statute  is  similar  to  that  for  tbe  Army  in  effect  at  time  of  its 
enactment,  with  the  exception  that  the  Army  statute  limited  its 
prohibition  as  to  the  receipt  of  pay  for  time  absent  to  cases  in  which 
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Qie  absence  was  on  account  of  "  disease  "  resulting  from  own  intem- 
perate use  of  drugs  or  alcoholic  liquors,  or  other  misconduct,  while 
this  statute  limits  its  prohibition  as  to  the  receipt  of  pay  for  time 
absent  to  cases  in  which  the  absence  was  on  account  of  "  sickness  or 
disease  "  the  result  of  such  causes.  (Act  of  Apr.  27,  1914,  88  Stat., 
35S,  354;  act  of  Aug.  24, 1912, 37  Stat,  572.) 

The  Army  statute  has  been  held  not  applicable  to  cases  of  absence 
from  duty  on  account  of  injury  resulting  from  the  causes  enumerated, 
the  term  "disease"  as  therein  used  not  including  "injury."  (20 
Comp.  Dec.,  69;  21  id.,  206.) 

Similarly  construing  the  naval  statute  of  August  29, 1916,  the  term 
"  disease  "  as  used  therein  does  not  include  injury. 

The  only  remaining  question  is  whether  Congress  by  the  change 
made  in  the  later  statute  by  its  use  of  the  word  "sickness"  conjuc- 
tively  with  "  disease  "  broadened  the  scope  of  the  later  statute  to  the 
extent  of  extending  its  pay  prohibition  to  cases  of  absence  on  account 
of  injury  the  result  of  the  causes  enumerated. 

Ko  reason  is  apparent  why  Congress  should  differentiate  between 
the  forces  of  the  Army  and  those  of  the  Navy  and  Marine  Corps  for 
pay  purposes  in  cases  of  absence  from  duty  the  result  of  identical 
causes.  Had  its  intention  been  to  do  so,  it  had  only  to  insert  the 
word  "injury"  in  lieu  of  or  in  addition  to  the  word  "sickness"  to 
clearly  express  that  intent.  The  ordinary  meaning  of  the  term  "  sick- 
ness " — which  is  the  sense  in  which  it  is  presumed  to  have  been  used 
in  this  statute — does  not  include  "injury,"  This  being  the  case, 
I  do  not  feel  warranted  in  extending  its  meaning  by  inference  to 
the  inclusion  of  injury  cases. 

You  are  therefore  advised  that  the  legislation  of  August  29,  1916, 
does  not  prohibit  the  receipt  of  pay  by  officers  or  men  of  the  Navy 
or  of  the  Marine  Corps,  on  the  sick  list  or  otherwise,  for  time  absent 
from  duty  on  account  of  injury  resulting  from  their  own  intem- 
perate use  of  drugs.or  alcoholic  liquors,  or  other  misconduct 


rHSVBAHCB  ON  tVBUC  fBOBXKTT. 

The  loog-establlEbed  policy  of  tbe  Oovernment  Is  not  to  carry  Are  or  marine 
Insurance  on  poblic  property,  and  an;  change  la  this  policy  ahould  be 
made  by  Congress  and  not  by  tbe  accounting  oQIcerB, 

Camptroller  Warwick  to  Uie  fteoretarjr  of  the  Vavy,  BoveMber  tt,  191<: 

This  office  received  your  letter  of  Augnst  8,  1916,  requesting  a 
reconsideration  of  the  decision  of  June  16,  1916  (22  Comp.  Dec, 
674),  involving  an  amount  of  $35  paid  for  marine  insurance  on  a 
sbipment  c^  5,000  silver  doUsn  from  San-FraneiBcoto  Tutuila. 
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A  reply  has  been  delayed  till  an  opportunity  could  be  had  to  give 
a  careful  reconsideration  to  the  question  of  the  availability  of  naval 
appropriations  for  the  payment  of  premiuma  on  marine  insurance. 

In  connection  irith  the  decision  referred  to,  your  department  called 
attention  to  the  decision  in  21  Comp.  Dec.,  308,  and  while  the  latter 
n-as  not  cited  or  discussed  in  the  decision  of  June  16,  1916,  it  was 
carefully  considered.  It  was  the  purpose  in  rendering  the  decision 
of  which  you  now  request  a  reconsideration  to  not  extend  the  de- 
cision in  21  Comp.  Dec,  308,  beyond  the  class  of  cases  therein  referred 
to — the  shipment  of  money  by  mail.  Whether  or  not  there  was  au- 
thority  of  law  for  holding  that  the  Treasury  Department  appropria- 
tion for  transportation  of  money  was  available  for  insurance  on 
such  money  when  sent  by  mail  is  not  a  question  which  I  feel  in- 
clined to  review  at  this  time  with  the  purpose  of  reaching  a  ojntrary 
conclusion. 

I  think  it  must  be  admitted  that  the  policy  of  Congress  not  to 
have  public  moneys  used  in  payment  of  premiums  on  fire  and  ma- 
rine insurance  is  well  established.  By  the  act  of  March  4,  1911 
(36  Stat.,  1451),  Congress  prohibited  the  Panama  Railroad  Ca 
from  carrying  fire  or  marine  insurance.  This  was  done  because  the 
railroad  company  was  a  private  corporation  not  subject  to  the  policy 
regarding  Government  appropriations,  and  was  continuing  to  use 
its  funds  in  payment  of  premiums  for  such  insurance.  As  the 
United  States  owned  all  the  shares  of  stock  in  the  Panama  Railroad 
Co.  it  required  an  act  of  Congress  to  apply  the  prohibition  to  the 
company's  funds.  Each  year,  in  the  District  of  Columbia  appro- 
priation act,  there  is  a  provision  that  no  money  appropriated  in  the 
act  shall  be  used  to  pay  premiums  or  other  cost  of  fire  insurance. 
This,  no  doubt,  had  its  origin  in  the  fact  that  the  District  is  a  mu- 
nicipal corporation  and  Congress  found  it  necessary  to  specifically 
apply  the  Federal  policy  to  the  District  of  Columbia  appropriations. 

In  a  recent  decision  of  this  office  (23  Comp.  Dec,  269)  it  was  held 
that  the  appropriation  for  construction  and  operation  of  railroads 
in  Alaska  is  not  available  for  payment  for  fire  insurance  on  build- 
ings and  structures. 

In  view  of  the  fact  that  there  has  been  a  long-continued  construc- 
tion of  appropriation  acts  by  which  it  is  held  that  they  are  unavail- 
able for  payment  of  premiums  for  fire  or  marine  insurance,  it  is  con- 
sidered the  duty  of  this  office  to  maintain  that  construction  until  the 
language  of  the  appropriation  acts  has  been  changed.  The  long- 
continued  construction  has  become  a  part  of  the  policy  of  the  Got- 
emment,  acquiesoed  in  generally  by  all  dcpartmeiits,  and  ^ould  not 
be  changed  until  Con^p-ees  sees  fit  to  enter  upon  Uie  policy  of  insur- 
ance and  authorize  it  in  such  cases  as  it  may  think  desirable 
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In  tbe  case  of  which  a.  recon^deration  is  requested  the  facts  sub- 
mitted did  not  seem  to  justify  the  concIusioQ  that  the  Globe  Express 
.  Co.  assumed  any  liability,  and  upon  the  facte  shown  the  decision  in 
22  Comp.  Dec.,  674,  was  based.  From  them  it  mi^t  be  inferred 
that  tbe  express  cwnp&ny  rendered  no  service  other  than  that  of  a 
broker,  unless  it  be  the  hauling  of  money  in  the  city  of  San  Fran- 
cisco. Tie  company's  procuring  a  bill  of  lading  from  the  vessel  and 
securing  marine  insurance  in  the  name  of  the  paymaster  is  incon- 
sietent  with  a  liability  on  the  express  company  for  any  default  or 
disaster  after  the  money  was  delivered  to  the  ship  in  San  Francisco. 

There  has  never  been  any  questioii  of  the  payment  of  reasonable 
charges  of  an  express  company  for  transportation  of  money.  How 
such  a  company  may  protect  itself  from  loss,  if  it  does  not  carry  the 
risk  itself,  ia  not  a  question  for  consideration  when  the  company  has 
made  a  throu^  rate  to  cover  all  service  and  risk.  The  fact  that  an 
express  company  includes  in  its  charge  an  amount  to  cover  the  risk 
involved  is  no  justification  for  the  adoption  of  the  policy  of  paying 
marine  insurance  directly  from  Government  appropriations. 

It  is  to  be  noticed  also  that  if  the  marine  insurance  in  this  case 
was  a  valid  covering  of  the  risk  it  might  be  doubtful  whether  the 
Government  would  have  recovered,  in  ease  of  marine  disaster  involv- 
ing the  loss  of  tbe  ship,  for  anything  more  than  the  actual  loss  to  tbe 
Government — the  bullion  value  of  the  silver  and  the  cost  of  coinage. 

It  is  not  understood  why  the  small  amounts  of  money  carried  on 
merchant  vessels  should  be  protected  from  such  risks  as  are  covered 
by  ordinary  marine  insurance  when  the  large  amounts  on  Govern- 
ment vessels  are  carried  without  such  protection,  nor  why  a  pay- 
master would  be  considered  negligent  in  the  one  case  when  he  ships 
the  money  under  orders  and  not  in  the  other. 

Upon  the  facts  of  this  particular  case  and  the  law  applicable,  this 
office  does  not  feel  justified  in  reversing  the  conclusion  heretofore 
reached  and  thereby  making  available  for  payment  of  premiums  of 
jnarine  insurance  any  appropriation  which  does  not  specifically  pro- 
vide therefor.     If  a  change  is  desirable  it  should  be  made  by  law. 


LIKITATIOir  OK  FIUHQ  0UIH8  XOK  BBTTIHD  OF  IKCOXS  TAX. 

The  act  of  September  8,  1916,  removing  the  limitation  imposed  by  section  3228, 
Rerlsed  Statutes,  on  the  filing  of  clBlma  {«»■  the  refund  of  income  tax 
linpr(«ia:l7  collected  nnder  the  acts  of  Angiut  G,  1909,  and  October  3,  1918, 
Is  applicable,  not  only  to  claims  filed  after  the  date  of  its  passa^  but 
also  to  claims  which  oa  that  date  were  pendlnf;  before  the  GoiBinl3Sf<n)^ 
of  Internal  Revenne  and  had  not  been  rejected  on  account  of  tbe  limitation 
contained  In  sold  section  of  the  Revised  Statutes. 


r..,z.d.vCoOt^lc 
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You  have  snbmitted  for  approval,  disapproval,  or  modification 
jour  decision  of  the  13th  instant  making  an  original  construction 
of  the  provision  in  section  14  of  the  act  of  September  8,  1916  (S9 
Stat.,  772),  -which  reads  as  follows: 

"  That  upon  the  examination  of  any  return  of  income  made  pur- 
suant to  this  title,  the  act  of  August  fifth,  nineteen  hundred  and  nine, 
entitled,  'An  act  to  provide  revenue,  equalize  duties  and  encourage 
the  industries  of  the  United  States,  and  for  other  purposes,'  and  the 
act  of  October  third,  ninet«en  hundred  and  thirteen,  entitled,  'An  act 
to  reduce  tariff  duties  and  to  provide  revenue  for  the  Government, 
and  for  other  purposes,*  if  it  shall  appear  that  amounts  of  tax  have 
been  paid  in  excess  of  those  properly  due,  the  taxpayer  shall  be 
permitted  to  present  a  claim  for  refund  thereof  notwithstanding  the 
.provisions  of  section  S228  of  the  Revised  Statutes; " 

The  provision  of  section  3228,  Revised  Statutes,  prohibited  the 
allowance  of  claims  for  refund  of  internal-revenue  taxes  unless  filed 
within  two  years  from  the  date  the  cause  of  action  accrued. 

Your  decision  is  to  the  effect  that  the  above-quoted  provision  does 
not  authorize  the  allowance  of  a  claim  filed  more  than  two  years 
after  the  cause  of  action  accrued  and  pending  before  the  commis- 
sioner at  the  time  said  provision  was  enacted.  In  other  words,  you 
hold  that  the  provision  is  in  no  case  applicable  to  claims  filed  before 
September  8, 1916. 

I  do  not  think  such  a  strict  construction  is  in  accord  with  the  spirit 
and  purpose  of  the  law.  I  think  it  was  the  evident  intent  of  Con- 
gress to  remove  the  limitation  imposed  by  section  3228  from  claims 
for  the  refund  of  the  amount  of  income  taxes  improperly  collected 
under  the  provisions  of  the  acts  of  August  5,  1909  (36  Stat.,  11, 112), 
October  3,  1913  (38  Stat.,  114, 172),  and  September  8, 1916  (39  Stat, 
756),  to  the  end  that  such  claims  may  be  considered  on  their  merits, 
regardless  of  the  time  that  may  have  elapsed  between  the  date  of 
accrual  of  the  cause  of  action  and  the  date  of  filing  of  the  claim. 

Tour  decision  is  considered  as  applying  only  to  cases  of  the  par- 
ticular class  submitted— that  is  t«  say,  where  the  claim  was  filed 
before  September  8,  1916,  and  was  on  said  date  pending  before  the 
commissioner,  having  been  neither  considered  on  its  merits  nor 
rejected  on  account  of  the  two-year  limitation  at  any  time  prior 
thereto.  So  considered,  your  decision  must  be  and  is  disapproved ;  bat 
should  claims  of  any  different  class  come  before  you  for  settlement 
nnder  the  provision  in  question  it  will  be  proper  for  you  to  submit 
your  construction  of  the  law  with  reference  thereto  to  this  office  before 
taking  final  action  thereon. 
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COlUnrTATIOH  OP  QUAKTIRS  AHD  RATIOITS,  EITLISTZD  KESEEVZ  C0EP8 
6V  SIOITAL  CO^fS,  ABn. 

Hembera  of  the  enllBted  rewrve  corps  of  the  aviation  section  of  the  Signal  Corps 
of  the  Army  may  Uwfullf  be  paid  commutation  of  rations  and,  wben 
qwdfically  authorized  by  the  Secretary  of  War,  cominutatlon  of  quarters, 
for  any  period  during  which  they  are  In  attendance,  under  proper  orders, 
at  civilian  aviation  schools,  for  preliminary  instructlona  pending  their 
appointment  as  reserve  officers. 

CoMptrvUei  Warwlok  to  the  Seotetary  et  War,  Hevemher  84,  IIIG: 

By  your  reference  of  the  20tb  instant  of  a  letter  of  the  Chief 
Signal  Officer  of  the  Army,  my  decision  is  requested  by  you  of  the 
question  whether  members  of  the  enlisted  reserve  corps,  aviation 
section,  of  the  Signal  Corps,  ordered  to  civilian  aviation  schools  for 
preliminary  instruction,  pending  their  appointment  as  reserve  offi- 
cers, may  be  paid  commutation  of  quarters  and  commutation  of 
rations  from  the  provision  in  the  Army  appropriation  act  of  August 
29, 1916  (39  Stat.,  622) ,  for  the  Signal  Service  of  the  Army,  reading 
as  follows: 

«  •  •  •  Provided  further,  That  of  the  sum  last  above  men- 
tioned $900,000,  or  so  much  thereof  as  may  be  necessary,  will  be 
available  for  paying  and  otherwise  providing  for  such  officers  of 
the  Officers'  Keserve  Corps  of  the  aviation  section  of  the  Signal 
Corps  and  such  ^ilisted  men  of  the  Enlisted  Keserve  Corps  ot  the 
aviation  section  of  the  SignAl  Corps-  as  may  be  called  into  active 
service :    "    "    "." 

The  Enlisted  Reserve  Corps,  for  military  service  with  the  Signal 
Corps  of  the  Begiilar  Army,  was  authorized  by  the  national  defense 
act  of  June  3,  1916  (39  Stat.,  195).  Section  55  of  said  act,  so  far  as 
material  to  the  question  here  under  consideration,  provides : 

"     *     *     *    To  the  extent  provided  from  time  to  time  by  appro- 

Eriations  the  Secretary  of  War  may  order  enlisted  men  of  the  En- 
sted  Reserve  Corps  to  active  service  for  purposes  of  instruction  or 
training  for  periods  not  to  exceed  fifteen  days  in  any  one  calendar 
year:  Provided^  That,  with  the  consent  of  such  enlisted  men,  and 
within  the  limits  of  funds  available  for  such  purposes,  such  periods 
of  active  service  may  be  extended  for  such  number  of  enlisted  men 
as  may  be  deemed  necessary. 

"  Enlisted  men  of  the  Enlisted  Keserve  Corps  shall  receive  tlie  pay 
and  allowances  of  their  respective  grades,  but  only  when  ordered 
into  active  service,  including  the  time  required  for  actual  travel  from 
their  homes  to  the  places  to  which  ordered  and  return  to  their 
homes  *  "  "." 
The  act  of  March  4, 1915  (38  Stat.,  1069),  provides: 

"That  hereafter,  at  places  where  there  are  no  ptiblic  quarters 
available,  commutation  for  the  authorized  allowance  therefor  shall 
be  made  to  commissioned  officers     *     *     •     at  the  rate  of  $12  per 
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room  per  month ;  and,  when  specifically  authorized  by  the  Secretary 
of  War,  to  enlisted  men  at  wie  rate  of  $15  per  month,  or  in  lieu 
thereof  he  may,  in  his  discretion,  rent  quarters  for 'the  use  of  said 
enlisted  men  when  so  on  duty." 

Paragraph  1223,  Army  Regulations,  IMS,  provides  that  an  en- 
listed man  on  detached  duty,  stationed  in  a  city  or  town  where  sub- 
sistence is  not  furnished  by  the  Government  may  be  paid  one  dollar 
per  day  in  lieu  of  subsistence. 

The  appropriation,  supra,  makes  specific  provision  for  paying  and 
otherwise  providing  for  such  enlisted  men  of  the  Enlisted  ReservB 
Corps  of  the  aviation  section  of  the  Signal  Corps  as  may  be  called 
into  active  service,  and  I  am  of  opinion  that  such  appropriation  is 
applicable  for  the  payment  to  them  of  such  commutation  of  quarters 
and  commutation  of  rations  as  may  be  authorized  by  law  and  regu- 
lations to  enlisted  men  of  the  Regular  Army. 

It  is  understood,  of  course,  that  the  commutation  of  quarters  must- 
be  specifically  authorized  by  you  as  provided  by  law. 


ITIDEUCE  IB  SUPFOET  OF  CAB  HIKE. 

Tbe  acoouDtiiiK  officers  of  tbe  Treasurf  will  accept,  In  general,  the  certification 
of  fact  on  a  Toucher  for  reimbursement  of  cab  hire,  as  to  the  necenltr  for 
the  use  of  a  cab,  aad  the  administrative  approval  of  such  expense,  as 
establishing  such  necessity ;  but  they  reserve  the  right  to  call  for  additional 
evidence  as  to  this  necessltj'  in  «iiy  case  in  which  they  deem  such  evidence 
necessary. 

In  any  case  where  a  disbursing  officer  deems  the  evidence  of  fact  submitted  on 
a  voucher  for  relnihur somen t  for  cab  hire  to  be  insufficient  to  establish 
the  necessity  for  the  use  of  the  cab.  he  should  decline  payment  of  the 
claim;  and  the  claim  should  be  transmitted  to  the  proper  auditor  of  the 
Treasury  for  development  of  the  evidence  needed  and  direct  settlenKnt. 


I  have  your  letter  of  the  18th  instant  in  which  you  ask  whether, 
on  the  evidence  presented,  you  are  authorized  to  pay  a  charge  of  75 
cents  for  cab  hire  contained  in  a  voucher  for  traveling  expenses  sub- 
mitted by  Mr.  Frank  Jones,  an  attorney  and  examiner,  employed  by 
the  Federal  Trade  Commission,  the  said  charge  having  been  incurred 
by  Mr.  Jones,  at  Hartford,  Conn.,  on  September  8, 1916,  for  the  use  of 
a  cab  from  the  railroad  station  to  a  hotel  while  traveling  on  official 
business. 

You  state,  in  effect,  that  the  travel  regulations  adopted  by  the 
Federal  Trade  Commission  require  as  a  condition  precedent  to  re- 
imbursement of  charges  for  cab  hire  that  the  necessity  for  the  use 
of  a  cab  be  shown  in  each  caae;  that  the  only  showing  made  in  tbft 
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voucher  submitted  as  to  this  necessity  in  the  present  c&se  is  a  state- 
ment by  the  cinimant  to  the  effect  that  street  cars  were  not  available ; 
and  thatin  view  of  the  fact  that  the  Auditor  for  the  State  and  Other 
Departments  has  suspended  in  your  account  for  a  previous  quarter, 
pending  the  submission  of  additional  evidence,  charges  for  cab  hire, 
in  which  such  an  explanation  was  given  as  to  the  necessity  for  the 
incurrence  of  the  expense,  you  are  in  doubt  as  to  your  authority  to 
pay  the  charge  in  the  present  case,  although  such  charge  has  re- 
ceived  the   administrative   approval   of  the   Federal   Trade   Com- 


You  also  state  that  it  is  necessary  for  your  office  to  have  some 
definite  rule  to  guide  it,  in  order  to  determine  the  legality  of  reim- 
bursing employees  of  the  Federal  Trade  Commission  for  taxicab 
fares,  in  view  of  the  fact  that  that  Commission  apparently  inclines 
to  the  view  that  where  such  charges  have  received  administrative 
examination  and  approval  by  that  Commission,  upon  the  statement 
of  the  claimant  that  a  street  car  was  not  available,  such  an  explana- 
tion is  sufficient  for  the  accounting  officers  of  the  Treasury. 

It  is  well  settled  and  universally  recognized  in  the  regulations  of 
the  various  executive  departments  and  other  Government  establish- 
ments that  cab  hire  is  not  a  necessary  traveling  expense  when  street 
cars  are  available.  However,  whether  or  not  a  necessity  actually 
existed  for  the  nso  of  a  cab  is  not  a  question  to  be  determined 
ahtolutely  by  the  application  of  any  general  rule,  but  is  one.  of  fact, 
for  determination  in  each  particular  case. 

In  the  case  under  consideration  it  appears  on  the  face  of  the 
roucher  that  the  claimant  arrived  in  Hartford  at  2.27  a.  m.,  a  time 
of  night  when  sti-eet  cars,  if  running  at  all,  are  generally  few  and 
far  between,  and  the  claimant  states  positively  that  street  cars  were 
not  available.  Accordingly,  in  this  particular  case  it  would  appear 
that  the  necessity  for  the  use  of  the  cab  by  the  claimant  in  proceed- 
ing from  the  railroad  station  to  the  hotel  at  that  unseasonable  hour 
is  sufficiently  shown,  and  you  are  advised,  therefore,  that  you  may 
pay  the  item  in  question  if  correct  in  all  other  respects. 

This  disposes  of  the  only  question  in  your  submission  on  which, 
under  the  act  of  July  31,  1894  (28  Stat.,  208),  I  am  authorized  to 
render  a  binding  decision,  since  it  is  the  only  one  that  involves  a 
claim  before  you  for  payment. 

It  may  be  8tat«d  generally,  however,  that,  as  stated  in  the  decisior 
of  this  office  of  August  23,  1916  (78  MS.  Comp.  Dec.,  692),  the 
accounting  officers  of  the  Treasury,  while  recognizing  the  authority 
of  lawful  regulations  made  by  «n  executive  department,  or  other 
Government  establishment,  have  not  conceded  that  such  regulations 
were  intended  to  or  could  have  the  effect  of  relieving  the  accounting 
officers  of  their  duty  to  decide  the  amoiAits  due  to  claimants  under 
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the  law  and  facts  of  each  particular  case,  or  that  the  action  of  an  ex- 
ecutive department  upon  a  claim  for  reimburaement  of  traveling 
expenses  previously  incurred  under  departmental  regulations  deter- 
mines conclusively  whether  or  not  the  fact  on  which  such  claim  is 
founded  bring  it  within  the  regulations. 

However,  since  it  is  desirable  that  administrative  offices  shall  not 
be  put  to  any  unreasonable  labor  or  expense  in  the  audit  and  payment 
of  accounts  for  traveling  expenses  this  office  and  the  various  auditors* 
officers  are  disposed  to  accept,  in  geng^al,  the  certification  of  fact  on 
the  voucher  for  cab  hire  as  to  the  necessity  for  the  incurrence  of  such 
expense  due  to  the  nonavailability  of  street  cars  (or  other  ordinary 
means  of  conveyance  when  the  regulations  bo  prescribe),  and  ihe 
administrative  approval  of  the  expense,  as  sufficiently  establishing 
the  necessity,  within  the  meaning  of  the  departmental  regulations, 
for  the  incurrence  of  the  charge,  reserving,  however,  the  right  of 
calling  upon  the  claimant  or  the  administrative  office  concerned  for 
any  additional  evidence  in  any  particular  case  in  which,  in  their 
opinion,  sudi  evidence  is  necessary  to  the  proper  settlement  of  the 
claim. 

With  respect  to  disbursing  officers  I  may  add  that  in  any  case 
where  they  deem  the  evidence  of  fact  submitted  to  be  insufficient  to 
establish  the  necessity  for  the  use  of  a  cab  they  should  decline  pay- 
ment of  the  claim ;  and  the  claim  should  be  transmitted  to  the  prop«' 
auditor,  who  will  develop  the  evidence  in  the  claim  and  make  direct 
settlement  thereof. 


Uoder  the  act  of  May  4,  1882,  as  ameiided  by  the  act  of  Uorcfa  26,  1908,  pro- 
Tiding  for  certain  payments  to  widows,  children,  or  dependent  mothera  ot 
certain  members  of  the  Lifc-Saving  Service  (Coast  Guard)  djlng  from 
wounds  or  injuries  Incurred  In  the  line  of  duty  the  right  of  one  beneliclDry 
may  not  effectively  be  waived  In  favor  of  another,  and  In  any  such  case 
of  attempted  waiver  only  the  proper  fractional  payment  aothorfzed  by  that 
act  may  be  made  to  such  other  t>eneflclar7. 

Gamptroller  Warwick  to  the  Andltor  tot  the  Treanry  repartment,  HoTembor 
U,  19  IS: 

You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  the  22d  instant,  making  an  original  construction  of 
a  provision  in  section  8  of  the  act  of  May  4,  1882  (22  Stat,  67),  as 
amended  by  section  8  of  the  act  of  March  26, 1908  (35  Stat.,  46). 

Said  section  is  as  follows: 

*'  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving  station 
shall  hereafter  die  oy  reason  of  perilous  servica  or  any  wound  or 
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injui^  received  or  disease  contracted  in  the  Lafe-SaviDg  Service  in 
the  line  of  duty,  leaving  a  widow  or  child  or  children  under  sixteen 
years  of  age,  or  a  dependent  mother,  such  widow  and  child  or  chil- 
dren and  dependent  mother  shall  be  entitled  to  receive,  in  equal  por- 
tions, during  a  period  of  two  years,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  the  same  amount,  payable 
quarterly  as  far  as  practicable,  that  the  husband  or  father  or  son 
would  he  entitled  to  receive  as  pay  if  he  were  alive  and  continued  in 
the  service    *    "     •." 

Your  decision  is  to  the  effect  that,  in  a  case  where  there  are  two 
beneficiariee  under  this  law,  as,  for  example,  a  widow  and  a  depend- 
ent mother,  the  right  of  one  beneficiary  can  not  be  waived  in  favor  of 
the  other,  and  that  in  such  a  case  payment  of  only  one-half  of  the 
total  benefit  provided  can  be  made  to  the  other  beneficiary. 

The  law  provides  in  express  terms  that  the  "  widow  •  •  •  und 
dependent  mother  shall  be  entitled  to  receive,  in  equtd  portions,^ 
the  benefits  therein  mentioned,  and  the  waiver  of  the  ri^ts  of  one 
beneficiary  in  favor  of  another  would  be  in  the  nature  of  an  assign- 
ment, and  as  such  prohibited  by  section  3477,  Revised  Statutes. 

Your  decision  is  approved. 

The  question  as  to  whether  a  particular  person  is  or  is  not  a  de- 
pendent mother  is  a  question  of  fact,  and  your  decision  thereon  is 
not  subject  to  approval,  disapproval,  or  modification  by  this  office 
in  advance  of  settlement. 


COlOCUTATIOn  OV  aiFAKTlKB,  KASIjrB  00KB8. 

Under  existing  law  and  regulations  ao  officer  of  the  Marine  Corps  who  has  been 
properly  relieved  from  duty  at  a  station  where  be  has  lawfully  been  in 
receipt  of  commutation  of  quarters  is  entitled  to  such  commutation  until 
ttie  date  of  his  departure  from  said  station  In  compliance  with  his  orders 
and  Navat  Regulations. 

Sedilon  by  Comptroller  Warwick,  Hovember  SB,- 1918: 

Maj.  H.  C.  Heisinger,  assistant  paymaster,  United  States  Marine 
Corps,  applied  November  9,  1916,  for  revision  of  the  action  of  the 
Auditor  for  the  Navy  Department  in  disallowing,  per  settlement  No. 
8410-D,  October  21, 1916,  the  following  item : 

"Pay  voucher  No.  53,  Capt.  C.  H.  Lyman,  commutation  of 
quarters  Nov.  28  to  Dec.  1,  1915,  inc.,  4  days,  at  $48  per 
month,  disallowed  Oct.  31,  1916,  as  Capt.  Lyman  was 
detached  from  duty  and  station  at  Snn  Diego,  Cal.,  Nov. 
27,  1915,  and  is  not  entitled  to  com.  quarters  thereafter. 
See  Comp.  Dec.  Jan.  7,  1908,  and  Dec.  4,  1908   (Pay 

M.  0.  1916) $6.40." 
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The  Commandant  of  the  Marine  Corps  issued  the  following  order 
to  Capt.  C.  H.  Lyman : 
**  Harihz  Barkacss,  San  Diego,  CeA. : 

"  For  Captain  Lyman  detached  proceed  by  rail  na^r  yard  New 
York  report  commandant  duty  marine  barracKs  Keep  headquarters 
advised  your  address  authorized  delay  one  month  enroute    13026 

Bahnbte. 

"  HEADQtTARTEBS,  4tH  BeQT.,  U.  S.  MaBINBS, 

"San  Diego,  Cdl. 
"  Delivered  November  27, 1915,  8  a.  m. 

"J.  H.  Pendleton, 
"  Colonel,  U,  S.  M.  €.,  Commanding  Fourth  Regiment. 

"  Headquarters  4th  Eegt.,  TT.  S.  M,  C, 

"San  Diego,  Cd.,  Nov.  27, 1916. 
"  Keceived  this  date.    dam. 

*'  C.  H.  Lyman, 
"  Captain.  U.  S.  M.  C." 
On  this  order  appears  the  following  certificate: 
"  I  certify  that  during  the  period  from  November  28th  to  Dec.  1, 
1915,  I  was  engaged  in  arranging  for  the  packing  of  my  household 
effects,  transfer  of  baggage,  and  otherwise  preparing  for  my  de- 

?arture  from  San  Diego,  Cal.,  under  the  above  orders.     (See  Art. 
02,  N.  L,  1913,  and  Par  128,  Army  Pay  Manual) . 

"  C.  H.  Ltuan, 
"  Captain,  U.  S.  M.  C.^ 

Article  4518(9),  Navy  Regulations,  1913,  provides: 

"  Officers  of  the  Marine  Corps,  wheu  on  shore  duty,  are  entitled  to 
quarters  or  commutation  therefor  under  the  rules  and  regulations  of 
the  Army." 

Article  1304,  Army  Regulations,  1913,  provides: 

"An  officer  upon  being  relieved  from  duty  at  one  station  where  he 
was  entitled  to  commutation  of  quarters  and  assigned  to  another  sta- 
tion is  not  entitled  to  such  allowance  from  the  date  of  departure 
from  the  old  station,  in  accordance  with  his  relief  orders,  to  the  date 
on  which  he  reports  in  person  at  the  new  station." 

This  Army  regulation  authorizes  an  officer  of  the  Army  who  is 
entitled  to  commutation  of  quarters  at  his  station,  and  is  under 
orders  relieving  hihi  from  duty,  to  receive  commutation  for  quarters 
until  the  date  of  his  departure,  and  article  4513  (9),  Navy  Regula- 
tions, provides  that  Marine  officers  shall  receive  commutation  of 
quarters  in  accordance  with  Army  regulations. 

Article  702,  Naval  Instructions,  1913,  provides : 

"An  order  from  competent  authority  to  an  officer  of  the  Navy  or 
of  the  Marine  Corps  requiring  him  to  proceed  to  any  point,  but  fixing 
no  date  and  not  expressing  haste,  shall  be  obeyed  by  leaving  within 
four  days  after  its  receipt.     •     •     • " 
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Capt.  Lyman  complied  vith  this  regulation,  and,  under  the  Army 
regiilationG,  which  are  applicable  to  officers  of  the  Marine  CorpSf  he 
is  entitled  to  commutation  of  quarters  up  to  the  date  of  his  departure 
from  his  old  station. 

The  decisions  cited  by  the  auditor  in  his  disallowance  {44  MS. 
Comp.  Dec.,  75  and  47  id.,  260)  are  not  applicable  to  this  case.  In 
these  decisions  the  facts  show  that  the  officers  were  under  orders  to 
travel  and  were  awaiting  transportation.  In  the  present  case  the 
officer  was  preparing  for  departure  from  his  old  station.  The  action 
of  the  auditor  is  reversed.     •     •     • 


LBATI  or  ABSnrCB,  KBTIKED  NATAL  077I0XES. 

A  retired  naval  officer  aBslgned  to  active  duty  Is  not  entitled  to  cumulative 
leave  o(  absence  that  had  accrued  prior  to  his  retirement,  notwithstanding 
the  fact  that  his  aasignment  to  active  duty  occurred  inunedietely  after  his 
reUrement. 
SMdiloik  iy  Oomptraller  Warwick,  Horamber  SS,  191S: 

Omar  D.  Conger,  past  assistant  paymaster,  Umt«d  States  Navy, 
applied  November  9,  1916,  for  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing,  in  settlement  No,  8144-D, 
dated  July  31,  1916,  of  hia  accounts  for  the  first  quarter,  1916,  the 
following  item: 

No.  158,  A.  L.  Norton,  Ckimdr,,  retired.  Placed  on  retired  list  July  1,  1913. 
Earned  leave  after  retirement  while  on  active  duty  for  fiscal  year  1914,  30 
days. 

Took  leave  Aug.  11-Sept.  9/13 80 

Earned  leave  fiscal  year : 

1915 30 

1916 30 


Took  leave  in  this  quarter,  July  S-Sept  30/15— 


Credited  pay  of  lieutenant  after  20  years.  26  days,  at  $3,360 $242.  67 

Commuted  quarters,  28  days,  at  p& 41. 6« 

Commuted  heat,  26/30  by  $5 4. 83 

Commuted  light,  26/30  by  $1.44 1. 25 

Entitled  to  retired  pay  of  comdr.  after  20  years  for  26  days,  at  f33T5 

(SepL  6-30)    243.75 

DlfTerence  disallowed  July  81,  1916  (Navy,  pay.  1916) 46.10 

The  appellant  states : 

"  There  is  forwarded  herewith  a  letter  from  the  chief  of  the  Bureau 
of  Navigation  to  Commander  Norton,  dated  November  2, 1916,  show- 
ing that  on  July  1,  1916  Commander  Norton  had  due  18  days'  ao- 
cumukted  leave,  provided  he  did  not  forfeit  the  privilege  of  accumu- 
lative leave  upon  retirement.  ^ 
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"  Commander  Norton  states  that  on  the  date  he  received  notice  of 
retirement  he  also  received  orders  to  active  duty,  and  that  there  was 
no  interval  hetvreen  his  retirement  and  reporting  for  such  active 
duty,  so  that,  as  he  has  been  on  duty  continuously,  there  would  seem 
to  be  no  reason  why  he  should  not  be  entitled  to  his  accumnlated  leave 
after  being  placed  on  the  retired  list.". 

It  appears  that  Commander  Norton,  on  July  1,  1913,  was  notified 
that  he  was  placed  on  the  retired  list  from  June  30,  1913,  and  on 
July  2,  1913,  he  was  directed  to  continue  on  his  present  duties  until 
further  orders,  subject  to  his  consent. 

The  question  presented  is  whether  Commander  Norton,  while  on 
active  duty  after  his  retirement,  is  entitled  to  the  benefit  of  cumula- 
tive leave  accrued  prior  to  his  retirement.  The  said  disallowance  is 
based  on  the  ground  that  he  is  not  so  entitled. 

The  laws  relating  to  leaves  of  absence  of  officers  of  the  Army  and 
made  applicable  to  officers  of  the  Navy  by  section  13  of  the  act  of 
March  8, 1899  (30  Stat.,  1007) ,  and  the  act  of  May  13, 1908  (35  Stat, 
127),  are  the  following: 

"  1.  Officers  when  absent  on  account  of  sickness  or  wounda,  or  law- 
fully absent  from  duty  and  waiting  orders,  shall  receive  full  pay; 
when  absent  with  leave,  for  other  causes,  full  pay  during  such  ab- 
sence not  exceeding  in  the  aggregate  thirty  days  in  one  year,  and 
half  pay  during  such  absence  exceeding  thirty  days  in  one  year. 
When  absent  without  leave  they  shall  forfeit  all  pay  during  such 
absence,  unless  the  absence  is  excused  as  unavoidable.  (Sec.  1365, 
Kev.  Stat.) 

"2.  That  an  act  approved  May  8,  1874,  in  regard  to  leave  of 
absence  of  Army  officers  be,  and  the  same  is  hereby,  so  amended  that 
all  officers  on  duty  shall  be  allowed,  in  the  discretion  of  the  Secretary 
of  War,  sixty  days'  leave  of  absence  without  deduction  of  pay  or 
allowances:  Provided,  That  the  same  be  taken  once  in  two  years; 
And  provided  further,  That  the  leave  of  absence  may  be  extended 
to  three  months  if  taken  once  only  in  three  years,  or  four  months  if 
taken  once  only  in  four  years."    (Act  of  July  29, 1876, 19  Stat,  102.) 

ft  requires  no  argument  to  show  that  the  above  laws  were  intended 
to  apply  only  to  officers  on  the  active  list  Ordinarily  an  officer,  when 
retired,  is  relieved  from  active  duty,  and  thereafter  his  time  is  his 
own.  Any  leave  that  may  have  accrued  but  not  taken  prior  to  retire- 
ment is  forfeited.  In  other  words,  the  rights,  benefits,  or  privileges 
to  which  he  was  entitled  under  the  Army  leave  laws,  by  virtue  of 
being  on  the  active  list,  terminated  upon  his  retirement,  and  when 
thereafter  assigned  to  active  duty  his  rights  are  governed  by  the  law 
authorizing  such  assignment. 

The  authority  for  the  assignment  of  Commander  Norton,  after  his 
retirement,  to  active  duty  is  the  act  of  August  22,  1912  (37  Stat , 
829),  as  follows: 

"  Hereafter  any  naval  officer  on  the  retired  list  may,  with  his  con- 
Bent,  in  the  discretion  of  the  Secretary  of  the  Navy,  be  ordered  to  such 
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duty  as  he  may  be  able  to  perform  at  sea  or  od  shore,  and  while  so 
employed  In  time  of  peace  ^all  receive  the  pay  and  allowances  of  an 
officer  of  the  active  list  of  the  same  rank :  Provided,  That  no  such 
retired  officer  so  employed  on  active  duty  shall  receive,  in  time  of  p^ace, 
any  greater  pay  and  allowances  than  the  pay  and  allowances  which 
are  now  or  may  hereafter  be  provided  by  law  for  a  lieutenant,  senior 
grade,  on  the  active  list  of  like  length  of  service:  And  provided  fur- 
ther, That  any  such  officer  whose  retired  pay  exceeds  the  highest  pay 
and  allowances  of  the  grade  of  lieutenant,  senior  grade,  ^all,  while 
so  employed  in  time  of  peace,  receive  his  retired  pay  only,  in  lieu  of  all 
other  pay  and  allowances." 

Leave  of  absence  is  an  incident  to  active  du^,  and  when  Com- 
mander XortoQ  was  assigned  to  active  duty,  after  his  retirement,  the 
leave  laws,  quoted  supra,  again  were  made  applicable  to  him  by  virtue 
of  the  said  provisions  of  the  act  of  August  22, 1912.  (See  11  Comp. 
Dec.,  376.) 

The  fact  that  he  was  assigned  to  active  duty  immediately  after  his 
retirement  is,  in  my  opinion,  immaterial,  and  does  not  revive  bia 
right  to  the  leave  accrued  prior  to  his  retirement,  which  had  been 
terminated  thereby. 

The  action  of  the  auditor  is  affirmed. 

This  revision  is  limited  to  the  item  appealed  from,  and  the  right 
of  reviraon  as  to  all  other  items  in  the  account  is  reserved. 


PACZDIQ  ASD  CKATDia  HOtTSEHOIS  OOOSS,  HATT. 

An  officer  of  tlie  Navy  trauBferred  from  a  atatton  In  the  United  States  to  a  sta- 
tion beroDd  the  continental  limits  thereof  is  not  entitled  to  relraburBcmeat  of 
the  coat  of  packing  and  crating  boueehold  goods  which  are  placed  in  storagct 
and  not  shipped  to  bis  new  station,  the  cost  of  such  packing  and  crating, 
ooder  the  clrcniastaiicea,  not  tjeing  an  actual  expense  of  travel  within  the 
meaning  of  the  act  of  Jua«  7.  1900,  relative  to  traveling  expenses  of  naval 
officere. 

Iteolilon  by  Comptroller  Warwick,  November  27,  1816: 

Walter  H.  Allen,  civil  engineer,  United  States  Navy,  applied 
October  14,  1916,  for  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  in  settlement  No.  49068,  dated 
January  8,  1916,  his  claim  for  reimbursement  of  $60.80,  the  cost  of 
packing  and  crating  his  household  goods  for  shipment  or  possible 
flhipm^t  from  New  York,  N.  Y.,  to  Olongapo,  P.  I. 

The  auditor  disallowed  the  claim  because : 

"  Under  orders  of  October  18,  1913,  claimant  was  detached  from 
the  navy  yard.  New  York,  N.  Y.,  and  ordered  to  duty  at  the  U.  S. 
naval  station,  Olongapo,  P.  I- 

"  He  states  that  only  a  portion  of  his  goods  were  shipped  and  that 
the  others  were  stored  in  New  York. 
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"  He  has  been  requested  to  furnish  a  list  of  the  articles  shipped, 
but  states  that  he  has  no  such  list. 

"He  ia  not  entitled  to  reimbursement  for  cost  of  packing  goods 
whigh  were  stored,  and  as  he  is  unable  to  furnish  a  satisfactory  list 
of  the  goods  actually  shipped  it  is  impracticable  to  make  any  reason- 
able estimate  of  the  amount  of  cost  of  such." 

Appellant  states  and  contends: 

"All  my  household  goods  were  packed,  crated,  or  boxed  for  ship- 
ment to  the  Philippines  in  case  I  found  out  after  my  arrival  there 
that  I  needed  them.  That  I  did  not  have  sent  out  to  the  Philippines 
any_  part  of  those  articles  stored  in  the  United  States  constituted  a 
saving  to  the  Government  as  well  as  to  me,  but  does  not  in  any  way 
affect  my  rights  for  reimbursement  for  the  cost  of  packing  the  goods. 
The  cost  of  packing  was  directly  due  to  my  orders  to  duty  beyond 
the  continental  limits  of  the  United  States.  Had  I  been  ordered  to 
duty  within  the  United  States  I  would  not  have  so  packed  my  house- 
hold goods. 

"Army  and  Marine  Corps  officers  are  entitled  to  the  cost  of  pack- 
ing their  household  goods  when  ordered  to  change  station,  whether 
these  goods  are  shipped  or  not.  It  is  a  fact  that  officers  of  the  Army 
and  Marine  Corps,  when  ordered  abroad,  frequently  leave  in  storage 
in  the  United  States  household  goods  packed  at  Government  expense. 

"  The  Controller's  decision  in  appeal  No.  24242  in  the  case  of  Com- 
mander Dismukes,  U.  S.  A.,  brings  out  clearly  that  there  is  no  differ- 
ence in  the  law  as  applying  to  the  packing  of  household  goods  of 
officers  of  the  Army,  Navy,  and  Marine  Corps  when  ordered  to  duty 
abroad.  This  decision  says:  'Where  is  the  difference  in  principle 
that  would  allow  the  transportation  but  not  the  packing^ ' 

"  It  seems  to  be  clear  that  if  my  household  goods  had  oeen  shipped 
to  the  Philippines  I  would  have  been  entitled  to  the  cost  of  trans- 
portation outside  the  United  States,  and  also  I  would  have  been  en- 
titled to  the  cost  of  packing  these  household  goods. 

"  There  is  nothing. in  the  law  that  says  that  the  cost  of  packing  an 
officer's  household  goods  shall  not  be  met  bv  the  Government  unless 
the  goods  packed  are  actually  shipped  to  the  new  station  to  which 
this  officer  is  ordered. 

"  I  maintain  that  I  was  entitled  to  have  my  household  goods  packed 
at  Government  expense  under  the  same  law  that  entitles  an  officer 
of  the  Army  or  Marine  Corps  to  this  packing  at  Government  expense, 
and  that  neither  this  law  nor  any  other  law  makes  shipment  of  these 
goods  a  requisite  for  this  packing  at  Government  expense." 

In  submitting  his  claim  to  the  auditor  the  appellant  stated: 

"No  claim  for  cost  of  transportation  outside  the  United  States  is 
submitted,  because  I  was  informed  by  the  general  storekeeper,  navy 
yard.  New  York,  when  I  requested  that  the  freight  on  my  household 
goods  to  Manila  be  paid  by  the  Government,  that  decisions  had  al- 
ready been  made  to  the  effect  that  when  offirers  were  ordered  to  duty 
in  the  Philippines  their  household  goods  would  be  sent  by  Army 
tranpsort  from  San  Francisco  and  the  officer  would  pay  the  cost  of 
transportation  within  the  United  States.  As  this  cost  of  freight 
from.  New  York  to  San  Francisco  was  greater  than  the  cost  of 
freight  by  water  from  New  York  to  Manila  via  the  Suez  Canal,  I 
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sent  part  of  my  household  goods  via  the  Suez  Canal  to  Manila  at 
my  own  expense  and  stored  the  balance  of  the  goods  in  Brooklyn." 

Under  the  Navy  personnel  act  of  March  3,  1899  (30  Stat.,  1007), 
officers  of  the  line,  Medical,  and  Pay  Corps  of  the  Navy  became 
entitled  to  the  same  allowances,  except  forage,  as  officers  of  corre- 
sponding rank  in  the  Army.  Among  these  allowances  was  mileage, 
including  transportation  of  baggage,  on  change  of  station  to  which 
an  Army  officer  of  corresponding  rank  was  entitled.  The  said  act 
superseded  all  prior  acts  in  regard  to  travel  and  all  allowances  con- 
nected therewith  of  naval  officers  of  the  line,  Medical,  and  Pay  Corps. 

The  act  of  June  7, 1900  (31  Stat,  685),  provides: 

"  That  in  lieu  of  traveling  expenses  and  all  allowances  whatsoever 
connected  therewith,  including  transportation  of  baggage,  officers  of 
the  Navy  traveling  from  point  to  point  within  the  United  States 
under  orders  shall  hereafter  receive  mileage  at  the  rate  of  eight 
cents  per  mile,  distance  to  be  computed  by  the  shortest  usually  trav- 
eled route;  •  *  ".  Actual  expenses  only  shall  be  paid  for  travel 
under  orders  outside  the  limits  of  the  United  States  in  North 
America." 

In  the  decision  of  this  office  of  July  21,  1904  (11  Comp.  Dec.,  25), 
the  question  was  presented  as  to  how  much  baggage  a  naval  attach^ 
was  allowed  to  have  transported  at  public  expense  when  proceeding 
to  his  post  of  duty  abroad  and  if  household  furniture  could  be  in- 
cluded. It  was  held  therein  Chat  the  act  of  June  7,  1900,  was  in- 
tended to  be  a  complete  substitute  for  and  superseded  all  prior  legis- 
lation in  regard  to  allowances  for  travel  to  Navy  officers;  that  it 
took  away  from  the  officers  of  the  line,  Medical,  and  Pay  Corps  of 
the  Navy  the  traveling  allowances  provided  for  Army  officers  and 
made  applicable  to  them  by  section  13  of  the  Navy  personnel  act  (80 
Stat,  1007),  and  gave  in  lieu  thereof  mileage. at  the  rate  of  8  cents 
per  mile  for  travel  in  the  United  States  and  actual  expenses  for 
travel  abroad ;  and  further,  that  the  term  "  actual  expenses  only  " 
would  include  the  transportation  of  such  baggage  as  is  necessarily 
required  by  the  officer  in  connection  with  the  performance  of  the 
duty  to  which  he  is  assigned,  and  that  the  character  and  amount  of 
such  articles  is  a  matter  primarily  for  the  exercise  of  the  judgment 
and  discretion  of  the  Secretary  of  the  Navy.  It  was  further  held, 
however,  that  household  furniture  could  not  be  included  as  a  part 
of  such  baggage. 

In  the  decision  of  this  office  of  October  5,  1904  (11  Comp.  Dec, 
16S),  the  principles  amiounced  in  the  decision  referred  to  above  were 
reaffirmed,  but  the  decision  was  reversed  as  to  the  holding  in  regard 
to  household  furniture,  it  being  held  that  a  Navy  officer  traveling  to 
his  post  of  duty  abroad  was  entitled  to  have  transported  at  public  ex- 
pense such  household  furniture  as  the  Secretary  of  the  Navy  may 
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deem  it  necessary  for  him  to  have  at  his  official  etatioD,  in  order  to 
properly  perform  his  duty. 
In  IS  Comp.  Dec,  501,  it  was  held,  quoting  syllabus: 

"The  allowance  of  the  cost  of  packing  and  crating  baggage  at 
pnblic  expense  authorized  in  the  Army  appropriation  act  of  M»y  11, 
1908,  is  not  applicable  to  officers  of  the  Navy,  because  it  is  an  allow- 
ance connected  with  travel  and  the  transportation  of  baggage,  and 
the  act  of  June  7,  1900,  makes  specific  provision  for  travel  allow- 
ances for  officers  of  the  Navy  for  travel  in  the  United  States,  and 
{)rovides  that  mileage  at  the  rate  of  eight  cents  per  mile  shall  be  in 
ieu  of  traveling  expense  and  '  all  allowances  whatsoever  connected 
therewith,  including  transportation  of  baggage.' " 

In  the  decision  of  this  office  of  February  6,  1915  (SI  Comp.  Dec., 
587),  the  decision  in  15  Comp.  Dec.,  501,  was  held  to  relate  to  travel 
within  the  United  States  only,  and  apparently  held  that  the  packing 
and  crating  of  baggage  for  Army  officers  on  change  of  station  al- 
lowed by  the  act  of  May  11, 1908  (35  Stat.,  119) ,  was  a  new,  separate, 
and  distinct  allowance  disassociated  from  travel  and  made  applicable 
to  Navy  officers  when  traveling  abroad  by  the  provisions  of  the  Navy 
personnel  act. 

The  said  act  of  May  11, 1908,  provides: 

"  For  transportation  of  the  Army  and  its  supplies,  including  trans- 
portation of  the  troops  when  moving  either  by  land  or  water,  and  of 
their  baggage,  including  the  cost  of  packing  and  crating:" 

It  is  thus  seen  that  the  cost  of  packing  and  crating  is  included  at  a 
part  of  the  cost  of  transportation  of  baggage.  It  is  not  a  new  and 
separate  allowance  given  to  Army  officers,  but  is  a  mere  recognition 
by  Congress  that  the  cost  of  packing  and  crating  is  a  necessary  inci- 
dental expense  of  the  transportation  of  baggage  and  as  such  should 
he  included.  In  other  words,  the  express  inclusion  of  tiie  cost  of 
packing  and  crating  as  a  part  of  the  cost  of  the  transportatitHk  of  the 
baggage  of  the  troops  in  the  appropriation  for  the  transportation 
of  the  Army,  quoted  supra,  is  a  legislative  construction  as  to  the 
meaning  of  the  transportation  of  baggage  as  used  in  that  appropria- 
tion. 

I  agree  with  the  decisions  referred  to  that  the  act  of  June  7,  1900 
(81  Stat,  684),  reenacted  in  the  act  of  March  8, 1901  (31  Stat.,  1029), 
was  intended  to  be  a  complete  substitute  for  and  superseded  all  prior 
legislation  in  regard  to  allowances  for  travel  to  Navy  officers,  whether 
such  travel  be  performed  within  or  without  the  United  States,  and 
that  thereafter  the  travel  allowances  of  Navy  officers  were  not  to  be 
determined  by  the  laws  and  regulations  governing  the  travel  allow- 
ances of  Army  officers,  but  by  the  laws  and  regulations  in  pursuance 
thereof  made  specifically  applicable  to  Navy  officers.    Under  said 


^dbvGoo^^lc 


DECISIOKS  OF  THE  COMPTBOLLEB.  S13 

acts  of  June  7, 1900,  and  March  3, 1901,  Nftvy  officers  when  traveling 
abroad  are  entitled  to  "  actual  expenses  only." 

Included  in  such  actual  expenses  is  the  transportation  of  such  bag- 
gage as  the  Secretary  of  the  Navy  may  deem  necessary  and  may 
authorize  to  be  shipped  at  public  expense.  As  the  cost  of  packing 
and  crating  of  such  authorized  amount  of  baggage  is  necessarily  inci- 
dental to  its  transportation  abroad  I  see  no  reason  why  such  expense 
may  not  be  considered  as  a  part  of  the  cost  of  such  transportation, 
and  apparently  it  was  on  this  ground  that  the  cost  of  packing  and 
crating  a  Navy  officer's  baggage  was  allowed  by  the  auditor  and  by 
this  office  in  decision  of  June  28, 1913  (65  MS.  Comp.  Dec.,  1738). 

In  the  case  presented  herein,  the  cost  of  the  packing  and  crating 
of  the  baggage  stored  in  the  United  States  can  not  he  considered  as 
an  actual  expense  of  travel.  The  appellant  is  entitled  to  the  cost  of 
the  packing  and  crating  of  the  baggage  actually  shipped,  if  it  does 
not  exceed  the  amount  authorized  by  the  Secretary  of  the  Navy,  but 
in  the  absence  of  evidence  as  to  the  weight  of  the  baggage  and  the 
cost  of  packing  and  crating  the  same,  no  allowance  therefor  can  be 
made. 

The  action  of  the  auditor  is  affirmed. 


KIALS  AT  KEQITLAIt  HEAIXtTJABTHS. 

Dnder  existing  law  reimbureement  of  an  oOlcer  or  employee  of  the  GovernmeDt 
for  the  cost  of  meala  taken  at  his  regular  post  of  duty  Is  not  authorized, 
and  Id  this  connection  It  Is  immaterLal  that  the  hour  at  which  such  meals 
are  served  at  bis  residence  or  regular  boarding  house  Is  Incoavenleut,  with 
reference  to  hie  hours  or  place  of  duty. 


I  have  your  request  of  November  13,  1916,  for  decision  whether 
you  are  authorized  to  pay  the  inclosed  voucher  in  the  amount  of  $9.01 
in  favor  of  Albert  B.  Judson,  laboratory  assistant.  Bureau  of  Stand- 
ards, whose  official  station  is  Pittsburgh,  Pa. 

The  voucher  contains  charges  for  breakfast  at  East  Liberty,  Pa., 
on  various  days  on  which  Mr.  Judson  traveled  from  Pittsburgh  to 
Universal  and  return,  via  East  Liberty  and  East  Pittsburgh,  and 
necessary  railroad  and  street  car  fare  between  these  points. 

It  ia  understood  that  your  doubt  as  to  your  authority  for  paying 
this  voucher  arises  from  the  charges  for  breakfast  at  East  Liberty, 
which  is  within  the  city  limits  of  Pittsburgh. 

The  circumstances  under  whichthese  expenses  were  incurred  are 
stated  by  director  in  charge  at  Pittsburgh  as  follows : 

"•  •  *  East  Liberty  is  located  about  four  miles  from  Union 
Station  in  Pittsburgh,    it  is  within  the  limits  of  the  city , of  Pitts- 
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burgh.  East  Pittsburgh  is  located  eight  or  nine  miles  east  of  East 
LibertT  on  the  main  line  of  the  Pem^ylvania  Kailroad.  It  is  about 
six  miles  beyond  the  city  limits  of  Pittsburgh.  Universal  is  about 
four  miles  from  East  Pittsburgh  aa  the  Pittsburgh,  Bessmer,  and 
Lake  Erie  Railroad. 

"  Mr.  Judson  lives  about  half  way  between  Union  Station  and  East 
Liberty.  The  reason  we  have  requestfd  that  the  men  be  allowed 
breakfast  at  East  Liberty  is  in  view  of  the  fact  that  in  order  to  get 
them  to  Universal,  it  is  necessary  for  them  to  leave  their  boarding 
houses  by  7  o'clock  to  get  the  laoor  train,  and  by  about  6,30  to  get 
the  early  train.  This  means,  of  course,  that  they  must  sit  down  to 
breakfast  about  one-hnlf  hour  before  this  time,  and  I  can  assure  you 
that  it  is  impossible  in  this  section  to  have  breakfast  served  at  that 
time.  The  only  boarding  houses  of  any  desirable  quality  in  this 
neighborhood  are  taken  up  entirely  by  men  of  this  bureau  and  the 
Bureau  of  Mines.  As  they  do  not  need  to  be  at  work  before  8.30, 
breakfast  is  not  served  before  8.  Furthermore,  the  owners  of  these 
boarding  houses,  which  are  very  few,  are  very  independent,  and  it 
is  a  question  of  taking  what  they  will  give  or  moving  a  considerable 
distance  away  from  here.  Only  those  who  are  acquainted  with  Pitts- 
burgh and  the  locality  in  which  the  bureau  is  located  can  realize 
the  immediate  neighborhood,  and  consequently  the  reason  for  the 
scarcity  o£  desirable  boarding  houses." 

Under  the  act  of  April  6, 1914  (38  Stat.,  819),  an  employee  is  en- 
titled to  reimbursement  for  expenses  actually  incurred  for  subsist- 
ence only  when  traveling  on  duty  "  away  from  his  designated  post  of 
duty."  It  is  immaterial  what  arrangements  or  conveniences  officers 
or  employees  may  have  for  obtaining  meals  at  their  stations  before 
starting  on  an  official  journey.  The  Government  does  not  pay  ex- 
penses for  subsistence  while  they  are  at  their  designated  post  of 
duty  (21  Comp.  Dec,  62).  The  meals  in  question  were  taken  at  the 
employee's  designated  post  of  duty — namely,  within  the  city  limits 
of  Pittsburgh.,  Pa. — and  you  are  therefore  not  authorized  to  pay  the 
vouchers  presented. 

LOaTATION  OK  THJBa  CLAI1I8  FOB,  BEFimD  OF  IHCOMS  TAX. 

By  virtue  of  section  14  of  the  act  of  Se|»tember  S,  1916,  a  claim  for  refund  of 
iDcome  tax  erroneously  collected,  that  was  rejected  by  the  Commissioner  of 
Internal  Revenue  prior  to  thnt  date  solely  by  reason  of  the  HmltatiOD  In 
section  3228,  Ke^ised  Statutes,  as  to  the  period  for  filing  such  claims,  may, 
If  again  presentetl  to  the  commissioner  after  that  date,  be  eonaidered  by 
hint  on  the  merits ;  but  the  act  cited  does  not  authorize  the  commlHsion^ 
to  reopen  any  such  claim  on  tals  own  motion. 

Comptroller  Warwick  to  the  Andltor  for  the  Treatnrr  Department,  Seoember 

1,  isie. 
You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  the  25th  instant  to  the  effect  that  a  certain  provi- 
fflon  in  section  14  of  tiie  act  of  September  8,  1916  (89  @tat,  779), 
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does  not  authorize  the  Commissioner  of  Internal  Bevenue  to  reopen 
and  allow  any  claims  that  were  rejected,  prior  to  September  8, 1916, 
on  account  of  the  two-year  limitation  imposed  by  section  3228,  Ee- 
vised  Statutes. 

The  provision  in  question  reads  as  follows: 

"That  upon  the  examination  of  any  return  of  income  made  pur- 
suant to  this  title,  the  act  of  August  fifth,  nineteen  hundred  and 
nine,  entitled  'An  act  to  provide  revenue,  equalize  duties,  and  encour- 
age the  industries  of  the  United  States,  and  for  other  purposes,' 
and  the  act  of  October  third,  nineteen  hundred  and  thirteen,  en- 
titled 'An  act  to  reduce  tariff  duties  and  to  provide  revenue  for  the 
Government,  and  for  other  purposes,'  if  it  shall  appear  that  amounts 
of  tax  hare  been  paid  in  excess  of  thosa  properly  due,  the  taxpayer 
shall  be  permitted  to  present  a  claim  for  refund  thereof  notwith- 
standing the  provisions  of  section  thirty-two  hundred  and  twenty- 
eight  of  the  Revised  Statutes;     •     •     •." 

Section  3228,  Revised  Statutes,  provides  that  all  claims  for  the 
refunding  of  any  internal  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected,  etc.,  "  must  be  presented  to  the  Com- 
missioner of  Internal  Revenue  within  two  years  next  after  the  cause 
of  action  accrued." 

The  effect  of  the  provision  of  the  act  of  September  8,  1916,  above 
quoted,  is  to  remove  the  limitation  imposed  by  section  3228  from 
claims  for  the  refund  of  certain  taxes  to  the  end  that  such  claims 
when  properly  before  the  commissioner  may  be  considered  on  their 
merits  regardless  of  the  time  that  may  have  elapsed  between  the 
date  of  accrual  of  the  cause  of  action  and  the  date  of  filing  of  the 
claim.     (See  my  decision  to  you  dated  Nov.  22,  1916.) 

The  status  of  a.  claim  rejected  by  the  commissioner  because  of  the 
two-year  limitation  is  the  same  as  though  it  never  had  been  presented. 
Therefore,  if  a  claim  of  the  class  referred  to  in  the  act  be  presented 
subsequent  to  September  8,  1916,  it  should  be  considered  and  ad- 
judicated on  its  merits  regardless  of  any  former  rejection  on  account 
of  the  limitation,  but  the  act  does  not  require  or  authorize  the  Com- 
missioner of  Internal  Revenue  to  reopen  on  his  own  motion  claims 
rejected  under  the  provision  of  section  3228,  Revised  Statutes. 

Your  decision  is  disapproved. 


TBATEUHa  EZPENSES,  PEB  DIES  HI  LIBQ  OF  SVBSISTEKCE. 

A  per  dleia  allowance  lo  lieu  of  subsistence  in  Uie  case  o(  an  ofBcer  or  employee 
ot  the  Government  traveling  on  official  business  Is  based  on  a  period  of  time, 
and  not  on  meala  to  be  taken,  tliere  being  no  authority  of  law  to  commute 
the  cost  of  a  meal ;  and,  accordingly,  where  such  an  allowance  lias  been 
granted  to  an  offlcer  or  employee  In  a  travel  stntus  by  the  head  of  nn 
executive  department,  without  quallflcntlon.  such  officer  or  emplo>-ee  Is  en- 
titled to  the  full  per  diem  nllownnce  for  nny  dny  or  fraction  ther^f  during 
which  he  Is  absent  from  his  headquarters,  i         L  ilHH^IC 
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Dflelifon  by  Comptroller  Warwick,  December  1,  1916. 

Maj.  C.  E.  Hawkins,  Quartermaster  Corps,  Unitod  States  Army, 
applied  October  23,  1916,  for  a  revision  of  so  much  of  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  No.  38299, 
dated  June  13,  1916,  as  disallowed  items  aggregating  $640.21,  being 
the  hereinafter-described  vouchers  which  cover  payment  of  traveling 
expenses  at  a  flat  rate  of  $4  per  day  to  civilian  employees'E.  O. 
Trowbridge,  clerk,  and  C-  J.  Willgana,  inspector  of  animals,  while 
on  temporary  duty  away  from  their  regular  station  under  competent 
orders. 

Vouchers  8  and  4  of  September,  1915,  were  disallowed  per  settle- 
ment No.  88299,  dated  June  18, 1916,  for  reasons  stated  by  the  auditor 
as  follows : 

"  These  vouchers  cover  payment  of  traveling  expenses  at  a  flat  rate 
of  $4  per  day  to  E.  O.  Trowbridge,  clerk,  and  C.  J.  Willgans,  inspec- 
tor of  animals,  under  travel  orders  filed  with  vouchers,  for  the  pur- 
pose of  inspecting  and  shipping  horses  purchased  by  the  Gtovemment. 

**  These  vouchers  were  suspended  for  information  as  to  the  honr 
of  departure  and  return  to  Kansas  Oity,  their  home  station,  and  the 
evidence  furnished  shows  conclusively  that  on  a  large  number  of 
days,  when  the  per  diem  allowance  of  $4  was  paid,  the  employees 
were  absent  from  their  home  station  only  a  portion  of  a  day;  as, 
for  example,  the  trip  to  Lawrence,  Kans.,  they  would  leave  Kansas 
City  in  the  morning  after  breakfast  and  return  home  in  time  for 
night  meal,  but  are  paid  a  full  day's  allowance  of  $4,  while  in  all 
probability  the  only  expense  actually  incurred  was  for  the  mid- 
day meal. 

"  The  basic  principle  of  the  law  authorizing  payment  of  traveling 
expenses  to  civilian  employees  was  to  reimburse  tnem  for  the  actual 
cost  incurred,  not  to  exc^d  a  certain  amount,  and  not  to  increase 
his  salary,  which  is  prohibited  by  section  1765  of  the  Revised  Statutes. 

"Thisoffice  holds  that  the  act  of  August  1,  1914  (38  Stat.,  680), 
authorizing  a  per  diem  allowance  of  $4  was  intended  to  cover  a  period 
of  24  hours,  and  as  Army  Hegulations  733,  1913,  as  amen(»;d  by 
changes  No.  13,  October  27,  1914,  No.  18,  January  21,  1915,  and  No. 
25,  May  10,  1915,  does  not  provide  a  basis  for  payment  of  n  period 
for  less  than  24  hours,  this  office  is  unable  to  liquidate  these  payments. 
For  the  foregoing  reasons  the  total  amount  paid  on  these  vouchers  is 
disallowed," 

Each  of  the  other  above-described  vouchers  was  disallowed  June 
IS,  1916,  by  the  auditor,  as  follows: 

"  Same  remarks  apply  as  on  vouchers  8  and  4  of  September,  1915." 

Section  13  of  the  act  of  August  1,  1914  (38  Stat,  660  and  681), 
provides : 

"  That  the  heads  of  executive  departments  and  other  Government 
establishments  are  authorized  to  prescribe  per  diem  rates  of  allow- 
ance, not  exceeding  $4,  in  Ueu  of  subsistence  to  persons  engaged  in 
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field  work  or  trareling  on  official  business  outside  of  the  District  of 
Columbia  and  away  m>m  their  designated  posts  of  duty  when  not 
otherwise  fixed  by  law.  For  the  fiscal  year  nineteen  hundred  and  six- 
teen and  annually  thereafter  estimatea  of  appropriations  from  which 
per  diem  allowances  are  to  be  paid  ^all  specifically  state  the  rates  of 
such  allowances.'' 

The  total  contemplated  expenditures  for  transportation  of  neces- 
sary agents  and  employees  of  Quartermaster  Corps  (including  reim- 
bursement of  actual  expenditures  incurred  while  traveling  under 
orders,  for  meals,  lodging,  bath,  tips,  and  laundry,  or  a  per  diem 
allowance  of  $4  per  day  in  lieu  of  reimbursement  for  actual  expendi- 
tures), as  shown  by  item  No.  lid,  on  page  312  of  Estimates  of  Ap- 
propriations Hequired  for  the  Service  of  the  Fiscal  Year  Ended  June 
80,  1916,  was  $17,000.  One  of  the  provisions  of  the  Army  appro- 
priation act  of  March  4,  1916  (S8  Stat.,  1076),  for  said  fiscal  year  is 
as  follows: 

"  Transpobtation  op  the  Armt  and  Its  Supplies. — For  transpor- 
tation •  •  *;  of  the  necessary  agents  and  other  employees,  in- 
cluding per  diem  allowances  in  lieu  of  subsistence,  not  exceeding  $4 
for  those  authorized  to  receive  the  per  diem  Eillowancfl     •     *     *." 

In  said  act  of  Congress  (8S  Stat.,  1078)  the  title  of  the  appropria- 
tion is  6tat«d  as  "  Supplies,  services,  and  transportation,  Quarter- 
master Corps." 

Paragraph  733,  Army  Hegulations,  1913,  relates  to  reimbursement 
of  traveling  expeosea  One  of  the  amendments  by  C.  A.  R.  No.  18, 
January  21, 1915,  is  worded  as  follows: 

"  Where  a  period  of  travel  or  temporary  duty  includes  fractional 
parts  of  a  calendar  day  the  allowance  for  such  fractional  parts  will 
be  for  only  1  day  when  the  total  thereof  does  not  exceed  24  hours." 

This  amendment  was  in  force  until  September  11, 1916  (see  C.  A. 
B.  No.  45,  of  latter  date),  when  it  was  superseded  by  the  following: 

"  Where  a  period  of  travel  or  temporary  duty  includes  fractional 
parts  of  a  calendar  day  the  allowance  for  fractional  parts  will  be  as 
follows : 

"(a)  If  in  travel  status,  the  day  will  be  divided  into  three  (8) 
fractional  parts,  an  allowance  of  $1,33^  being  made  for  each  meal. 

"(&)  If  not  in  travel  status,  the  day  will  be  divided  into  four  (4) 
fractional  parts,  an  allowance  of  $1  being  made  for  each  of  3  meals 
and  $1  for  lodging. 

"A  statement  wiU  accompany  each  voucher  showing  the  following 
data: 

*'Time  of  departure  from  permanent  station, 

"Time  of  arrival  at  temporary  station, 

**  Time  of  departure  from  temporary  staUon, 

**  Time  of  arrival  at  permanent  station." 
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The  above-quoted  amendment  of  September  11,  1916,  is  not  in- 
Tolved  in  this  case.  It  is  of  doubtful  meamng  and  aatbority.  A 
per  diem  allowance  is  based  on  a  period  of  time,  and  it  is  impossible 
to  divide  it  by  meals  and  lodging,  or  in  any  other  way  than  into  hours 
or  fraction  of  a  day.  If  any  one  were  to  attempt  to  divide  it  by  meals 
he  would  have  to  designate  the  hours  during  which  meals  could  be 
taken  in  order  to  secure  an  allowance.  There  is  no  authority  in  the 
law  for  any  department  to  attempt  to  commute  the  cost  of  a  meal  at 
$1  or  any  other  amount.  Some  of  the  departments  have  regulations 
granting  a  per  diem,  less  in  amount  than  the  usual  per  diem,  when  the 
total  absence  of  an  employee  from  his  post  of  duty  is  less  .than  five 
hours  and  a  different  rate  of  per  diem  when  less  than  ten  hours,  etc. 

The  auditor's  holding  as  to  the  meaning  of  section  13  of  the  act  of 
August  1,  1914,  supra,  is  contrary  to  the  decisions  of  this  office  relat- 
ing to  such  per  diem  allowances.  There  are  a  number  of  decisions 
of  this  office,  before  tlie  auditor  acted,  showing  that  a  per  diem  was 
not  divisible  and  that  a  per  diem  is  to  be  paid  for  each  day  or  any 
fraction  thereof. 
In  21  Comp.  Dec.,  101,  it  is  said : 

"  Per  diems  prescribed  by  or  pursuant  to  law  and  earned  are  not 
lost  to  an  employee  because  of  the  erroneous  impression  that  lodg- 
ing and  meals,  when  furnished  as  a  part  of  a  contract  of  transpor- 
tation by  a  common  carrier,  are  the  equivalent  of  the  legal  per 
diem:     *     •     *." 

In  the  decision  of  August  21,  1916  (23  Comp.  Dec.,  146),  relating 
to  per  diem  allowances  to  civilian  employees  paid  in  March,  1916,  by 
Ma],  McNeil  of  the  Quartermasters  Corps,  it  is  said : 

"  When  a  per  diem  allowance  in  lieu  of  subsistence  is  granted  with- 
out qualification  by  the  head  of  a  department,  the  employee  travel- 
ing is  entitled  to  the  per  diem  for  any  day  or  fraction  of  a  day  he  ia 
absent  from  his  designated  post  of  duty.  (21  Comp,  Dec.,  101.)  A 
rate  of  per  diem  less  than  $i  may  be  &ed  by  the  head  of  a  depart- 
ment for  a  day  on  which  an  employee  is  not  absent  the  entire  24  hours, 
but  in  the  absence  of  action  fixing  a  lower  rate  for  such  a  day  there 
is  no  authority  in  the  accounting  officers  to  allow  a  fractional  part  of 
a  per  diem  allowance  when  the  employee  is  absent  for  a  fractional 
part  of  a  day — say  for  a  period  includine  one  meal.  Per  diem  al- 
lowances in  lieu  of  subsistence  are  granted  pursuant  to  law,  and  one 
purpose  of  a  per  diem  in  place  of  actual  expenses  is  to  eliminate  all 
consideration  of  actual  expenses,  and  it  is  immaterial  when  or  where 
an  employee  gets  a  meal  or  whether  he  eats  at  all  or  whether  he  incurs 
any  expense  for  meals." 

Upon  a  revision  of  the  auditor's  settlement  No.  38299  of  June  18, 
1916, 1  find  s  difference  of  $640.21,  in  favor  of  appellant    *    *    *. 
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nSBUlSIVQ   OFITCZES,   XES70NSIBIIJTT  IH   KE   EOKOBKT. 

While  in  general  a  dlsburslog  officer  Is  not  responsible  for  payments  based  on 
fucts  of  wblch  he  has  no  knowledge  and  whlcb  are  certified  to  him  as 
correct  by  the  proper  administrative  officer,  yet  this  principle  does  not 
extend  to  allowing  the  disbursing  officer  credit  for  a  payment  made  on  a 
forged  signature. 

Deeltlon  by  Comptroller  Warwlok,  Seoemher  S,  1916. 

W.  B,  Izard,  pay  inspector,  United, States  Navy,  applied  Septem- 
ber 23,  1916,  for  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing,  per  settlement  No,  7360-D,  October  21, 
1915,  payments  made  on  labor  rolls  of  the  naval  station,  Hawaii 
(Pearl  Harbor),  in  the  account  of  James  K.  Makanani,  laborer, 
amounting  to  $455.22. 

From  the  papers  in  the  case  it  appears  that  during  the  period 
between  July  1,  1913,  and  March  15,  1914,  appellant  was  pay  officer 
at  the  naval  station,  Hawaii;  that  there  are  receipts  in  his  accounts 
submitted  to  the  Auditor  for  the  Navy  Department  for  this  period 
signed  with  the  name  J.  K.  Makanani,  in  the  sum  of  $455.23 ;  that 
during  the  month,  of  August,  1914,  it  was  discovered  that  J.  K. 
Makanani  was  not  employed  at  the  naval  station  and  did  not  sign 
any  of  the  receipts  in  question;  that  he  had  not  been  so  employed 
since  July  9,  1913;  that  H.  Hanakahi,  carpenter's  helper  at  the 
naval  station,  who  acted  as  time  clerk,  had  during  the  above- 
mentioned  period  been  presenting  receipts  purporting  to  have  been 
signed  by  J-  K.  Makanani  to  the  pay  officer  and  had  received  from 
the  pay  officer  the  above-named  sum  of  money;  that  in  the  original 
settlement  of  the  accounts  by  the  auditor  appellant  had  been  allowed 
credit  for  the  above-mentioned  payments;  that  after  the  auditor 
had  been  advised  of  the  above  facts  he  transmitted  said  settlement 
to  this  office,  together  with  the  report  of  a  board  of  investigation 
as  to  the  above  irregularities,  with  the  request  that  this  office  take 
such  action  as  deemed  proper;  and  that  on  July  28,  1915,  my  pred- 
ecessor, after  due  consideration,  returned  the  accounts  and  papers 
to  the  auditor  without  taking  any  action  in  the  matter. 

On  October  21,  1915,  the  auditor  reopened  the  settlement  of  the 
accounts  of  appellant  for  the  period  covered  by  the  above  payments 
and  charged  the  amount  against  appellant,  from  which  action  appel- 
lant now  appeals.  A  year  had  elapsed  from  date  of  the  original 
settlement  to  the  date  of  the  auditor's  reopening  of  the  account. 

In  the  report  of  the  board  of  investigation  there  does  not  appear 
to  be  any  statement  or  finding  to  the  effect  that  appellant  was  respon- 
sible for  the  above  described  irregular  payments.  The  board  does 
find  that  the  irregularity  and  fraud  was  made  possible  by  the  manner 
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in  which  the  time  of  the  employees  was  kept  and  that  the  method 
of  keeping  the  time  of  the  employees  at  the  naval  station  enabled 
H.  Hanakahi  to  report  J.  H.  Makanani  as  working  all  the  time 
during  the  period  in  question  and  to  obtain  a  blank  receipt  for  pay 
due  each  pay  day,  which  Makanani  was  expected  to  sign  and  present 
to  the  pay  officer  at  the  time  of  receiving  payment  for  his  services. 
The  name  J.  K.  Makanani  is  a  forgery  on  all  the  receipts. 

This  office  has  held  that  a  disbursing  officer  is  not  responsible  for 
facts  of  which  he  has  no  knowledge  and  which  are  certified  to  him  by 
the  proper  administrative  officer  as  being  correct;  but  it  has  never 
been  held  that  he  is  entitled  to  credit  upon  a  forged  documenL 
Had  the  payments  in  question  been  made  to  J.  K.  Makanani  on  his 
receipt,  the  disbursing  officer  would,  under  the  decisions  of  this  office, 
be  entitled  to  receive  credit  for  same.  The  payments  having  been 
made  to  a  person  other  than  the  one  certified  by  the  administrative 
officer  of  the  station  as  having  rendered  the  service  and  the  receipts 
being  forgeries,  no  credit  can  be  allowed  hy  the  accounting  officers. 

The  action  of  the  auditor  is  therefore  affirmed    *    *    ♦, 


0F7IGX— PATXASTIES'  0UEK8,  KATT. 

Where  there  Is  no  de  jure  office  there  can  be  no  de  facto  Incumhent  thereof. 
All  offices  of  paymosterB'  clerks  In  the  Kavy  that  were  filled  on  March  3,  1915, 
the  date  of  passage  of  the  act  creating  a  new  cotpa  of  pay  clerka  for  the 
Navy,  lapsed  by  operation  of  that  act  on  the  respective  dates  on  which  th^ 
were  vacated  after  March  8,  lOlS,  and  there  thus  being  no  de  jure  oflke  of 
paymaeter's  clerka  after  the  date  of  Its  lapse  In  any  particular  cose,  no 
persoii,  by  purporting  to  perform  the  duties  of  that  ofHce  after  such  date, 
could  acquire  the  status  of  even  a  de  facto  Incumbent  of  aucb  ofDce,  nor 
any  right  to  pay  or  allowances  as  of  that  office. 

Sedtlon  of  Comptroller  Warwick,  Oeoember  t,  1018. 

Omar  D.  Conger,  passed  assistant  paymaster,  United  States  Navy, 
applied  November  13,  1916,  for  a  revision  of  so  much  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  settlement  No,  8144-D', 
dated  July  31, 1916,  as  disallowed  credit  for  pay  and  commutation  of 
quarters  paid  by  him  to  Mr.  C.  F,  Bennett,  as  paymaster's  clerk  to 
Paymaster  Bobert  H.  Woods  and  himself  as  pay  officers  of  the  navy 
yard,  Washington,  D.  C,  for  the  period  from  June  5  to  July  25, 1915, 
both  dates  inclusive  (June  5  to  July  1  with  Paymaster  Woods  and 
July  2  to  25  with  appellant),  amounting  to  $319.75. 

The  auditor  disallowed  the  credit  for  the  reason  that  Mr,  Bennett 
was  "  not  appointed  paymaster's  derk  in  aocordance  with  law,"  and 
itemized  the  disallowance  as  follows: 
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Pay,  July  1-25,  at  52.000__ 


319. 75 

Credit  is  claimed  by  appellaot  on  the  ground  that  Mr.  Ben- 
nett is  entitled  to  retain  the  amount  paid  to  him  by  reason  of  his 
service  from  June  5  to  July  25,  1915,  having  been  that  of  a  de  facto 
paymaster's  clerk,  and  that  Mr.  Bennett  being  thus  entitled  to 
retain  it,  he,  in  turn,  is  entitled  to  credit  for  having  paid  it  to  him. 

The  facts  are  as  follows : 

March  12,  1915,  orders  issued  to  Mr.  C  F.  Bennett  to  regard 
himself  upon  the  detachment  of  Fay  Inspector  J.  H.  Merriam, 
United  States  Navy,  as  detached  from  all  duty,  to  proceed  with  that 
officer  to  his  home  in  the  United  States,  asrast  him  in  the  settle- 
ment of  his  accounts,  and  thereafter  to  proceed  to  his  own  home 
in  the  United  States  and  await  orders.  He  received  the  orders  March 
14,  1915,  at  Cavite,  P.  I.,  was  detached  thereunder  April  5,  IdlG, 
arrived  in  Washiagton,  D.  C,  and  reported  for  settlement  of  the 
accoimts  May  15,  1915,  and  completed  their  settlement  June  4,  1915. 

June  S,  1915— date  preceding  his  completion  of  settlement  of  ac- 
counts— orders  issued  to  him  to  on  cunpletion  of  Uieir  settlement 
regard  the  uncompleted  portion  of  his  orders  of  March  12,  1915,  as 
revoked  and  to  "  report  to  the  commandant,  navy  yard,  Washington, 
D.  C,  for  temporary  duty  in  the  pay  office  at  the  station  under  his 
command,"  the  orders  further  reciting  that  "  tiiis  employment  on 
shore  duty  is  required  by  the  public  interests."  Beported  thereunder 
to  the  commandant  of  the  Washington  Navy  Yard  June  7,  1916, 
and  upon  the  same  date  to  thethen  pay  officer  of  that  yard.  Paymaster 
Kobert  H.  Woodfi,  and  continued  with  said  pay  officer  until  the  lat- 
ter's  detachment  from  duty  as  pay  officer  of  the  Washington  Navy 
Yard,  July  1,  1915,  and  from  that  date  to  and  including  July  25, 
1915,  vrith  the  succeeding  pay  officer  of  that  yard,  the  appellant. 

July  26,  1915,  ad  interim  appointment  as  chief  pay  clerk  in  the 
Navy  received  by  him,  "  to  rank  with  but  after  ensign,  from  the  Ist 
day  of  July,  1915,"  and  on  same  date  executed  oath  for  and  aocept«d 
appointment  to  said  c^ce. 

Kumerous  reasons  are  urged  in  support  of  the  contention  that  the 

status  of  Mr.  Bennett  from  June  6  to  July  25,  1915,  was  that  of  a 

de  facto  paymaster's  clerk.    Whether  these  reasons  might  or  m^bt 

not  be  controlling  if  applied  to  cases  different  than  thia  is  not  now 
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in  question.  They  clearlj  can  not  be  in  this,  for  the  reason  that 
there  can  be  no  officer — either  de  jure  or  de  facto — \i  there  be  no  oiBce 
to  fill,  the  indispensable  basis  for  a  de  facto  officer  being  a  de  jure 
office.  {Norton  v.  Shelby  Co.,  118  U.  S.,  i25;  McGlaughry  v. 
Deming,  186  U.  S.,  49,  64;  People  v.  Welsh,  225  111.,  364;  People  v. 
Knopf,  183  111.,  410;  In  re  Norton,  64  Kans.,  842;  Staie  v.  Shuford, 
128  N.  C,  591;  Matter  of  Quinn,  152  N.  Y.  Rep.,  89;  FUuch&p  v. 
Camden,  56  N.  J.  Laws,  244.) 

There  was  no  de  jure  office  of  paymaster's  clerk  in  existence  at 
the  Washington  Navy  Yard  during  the  period  from  June  5  to  July 
25,  1915,  either  with  Paymaster  Woods  as  pay  officer  of  that  yard 
or  with  appellant  as  his  successor. 

The  old  offices  of  paymaster's  clerk  were  peculiar  ones.  Their 
existence  depended  upon  a  pay  officer's  becoming  a  pay  officer  in  one 
of  the  capacities  enumerated  by  statute  entitling  him  to  "  a  clerk." 
On  his  acquirement  of  that  status  he  became  entitled  to  a  clerk,  and 
thereby  one  office  of  paymaster's  clerk  automatically  came  into  ex- 
istence, continued  during  the  continuance  of  the  pay  officer  in  that 
status,  and  terminated  by  his  being  divested  of  it  (Sections  1386, 
1387,  and  1388,  Revised  Statutes ;  also  acts  of  Mar.  4,  1911,  86  Stat., 
1265;  and  July  21, 1911,  37  Stat.,  8.) 

The  purpose  of  the  legislation  of  March  3,  1915  (38  Stat,  942, 
943),  was  to  replace  this  shifting  existing  paymasters'  clerk  force, 
the  existence  of  whose  positions  was  thus  dependent  upon  the  assign- 
ment of  pay  officers  to  particular  duties  entitling  them  to  clerks  and 
whoee  appointments  thereto  were  issued  upon  their  nomination  by 
such  respective  pay  officers,  with  a  permanmt  trained  force  of  effi- 
cient men,  with  advancement  by  promotion,  comprised  of  acting  pay 
clerks,  pay  clerks,  and  chief  pay  clerks. 

While  the  legislation  of  March  3,  1915,  did  not  operate  to  imme- 
diately terminate  the  filled  offices  of  paymaster's  clerk  in  existence 
on  its  date,  it  did  operate  to  preclude  their  continuance  after  thwr 
vacation  by  the  then  incumbents  of  them,  by  its  establishment  of 
new  offices  for  all  paymasters'  clerks  to  be  thereafter  appointed — the 
title  of  whom  it  changed  to  "  pay  clerk  " — and  different  procedure 
for  appointment  to  them,  and  by  its  express  repeal  of  the  founda- 
tional or  basic  statutes  which  were  the  authority  for  them  when 
those  statutes  came  into  conflict  with  the  provisicms  of  the  new 
legislation  of  March  3,  1916.  (See  par.  2,  act  of  Mar.  3,  1916,  3» 
Stat,  943;  74  MS.  Comp  Dec,  740,  Aug.  19, 1915.) 

On  March  3, 1915,  Paymaster  Robert  H.  Woods  was  the  pay  office 
of  the  Washington  Navy  Yard,  and  as  such  an  office  of  paymaster's 
clerk  for  duty  with  him  existed,  and,  had  the  legislation  of  Marrb  1 
1915,  not  been  enacted,  o-ould  have  continued  to  so  exist  until  hia 
detachment  from  that  duty,  July  1,  1915.    That  office  pf  paymaster's 
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clerk  was  on  March  3,  1915,  filled  by  Mr.  John  Wright  Caum,  who 
continued  in  the  perftH-mance  of  its  duties  until  placed  on  the  retired 
list,  April  27,  1915.  Upon  Mr.  Caum's  vacation  of  that  oSice,  it 
lapsed  b;  operation  of  law,  by  reason  of  the  repeal  by  the  legislation 
of  March  8,  1915,  of  the  authority  for  its  existence  when  it  should 
come  into  conflict  with  that  for  the  new  offices  created  by  that  legisla- 
tion, and  such  a  conflict  occurring  on  its  vacation  by  Mr.  Gaum  by 
the  general  requirement  in  the  act  of  March  3,  1915,  for  the  appoint- 
ment of  all  pay  clerks  thereafter  to  the  new  positions  it  created.  No 
office  of  paymaster's  clerk  with  appellant  as  pay  officer  of  the  Wash- 
ington Navy  Yard  ever  existed  for  the  period  from  July  2  to  25,  1915, 
because  of  the  previous  termination  of  the  authority  for  it  by  the 
operation  of  the  act  of  March  3,  1915. 

The  mere  fact  that  in  tlie  annual  appropriations  for  pay  of  the 
Navy  for  1915  and  1916  the  item  for  clerks  to  paymasters  at  yards 
was  continued  did  not  in  itself  operate  as  a  continuance  of  said  old 
offices  of  paymaster's  clerk  to  Paymaster  Woods  following  its  vaca- 
tion by  Paymaster's  Clerk  Caum,  or  as  a  creation  of  a  new  officp 
as  such  with  appellant.  (Acts  of  June  30,  1914,  38  Stat.,  403;  and 
Mar.  8,  1915,  38  Stat.,  938;  20  Comp.  Dec.,  133.) 

Moreover,  had  the  legislation  of  March  3,  1915,  not  been  enacted, 
the  orders  to  Mr.  Bennett  of  June  8,  1915,  to — 

"  *  •  •  report  to  the  commandant,  navy  yard,  Washington, 
■  D.  C,  for  temporary  duty  in  the  pay  office  at  the  station  under  his 
command  " — 

would  not  have  been  the  equivalent  of  an  appointment  of  him  as 
paymaster's  clerk  to  either  Paymaster  Woods  or  to  his  successor,  the 
appellant,  and  could  scarcely  have  been  mistaken  as  such  by  one 
familiarized  with  naval  procedure.  (See  Navy  Eegulations,  1913, 
art  8818.)  On  June  5,  1915,  Mr.  Bennett  was  out  of  the  naval 
service,  and  a  civilian,  and  as  such  he  was  no  more  obliged  to  report 
under  said  orders  at  the  Washington  Navy  Yard  than  any  other 
civilian  would  have  been  on  receipt  of  same. 

The  auditor's  action  in  the  disallowance  to  appellant  of  credit  for 
the  $319.75  paid  to  Mr.  Bennett  is  affirmed.    •    •    • 


IXAVSPORTATIOIT  OF  HOVSBHOLS   QOODS,  COABI   QTTASD. 

Where  an  offirar  of  tbe  Coast  Guard,  not  under  orders  to  change  Btatlon  nor 
detailed  to  duty  In  Alaska,  has  his  hoosehold  goods  transported  for  hts 
own  convenience  from  hie  regular  duty  station  to  another  plnoe,  he  Is  not 
entitled  to  reimbursement  of  the  cost  of  snch  transporfotion,  notwlthshind- 
Ing  the  fact  that  he  may  thereafter  be  ordered  to  permanent  duty  nt  or 
near  the  place  to  which  he  had  transported  such  household  goods. 
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Deoiiion.  bj  Comptroller  Warwick,  Dsoember  4,  1916. 

The  Secretary  of  the  Treasury  applied  November  15,  1916,  for 
revision  of  the  action  of  the  Auditor  for  the  Treasury  Department 
in  disallowing,  by  settlement  No.  53419,  dated  October  28,  1916,  the 
claim  of  H.  R.  Searles,  first  lieutenant.  Coast  Guard,  for  reimburse- 
ment of  amount  alleged  to  have  been  expended  in  connection  with 
the  transportation  of  his  household  effects  from  Astoria,  Oreg.,  to 
Mills  Valley,  Cal.,  in  February,  1912. 

The  auditor  disallowed  this  claim  for  reasons  stated  as  follows: 

"  This  claim  is  disallowed  for  the  reason  that  the  papers  filed 
with  the  claim  show  that  this  expense  wasvoluntarily  incurred  by  you 
about  three  years  and  nine  months  prior  to  the  date  of  orders  detach- 
ing you  froni  the  Manning  for  dutv  on  the  McCulloch,  and  is  there- 
fore not  a  proper  charge  against  the  (iovernment  under  the  regula- 
tions for  the  Coast  Guard." 

It  appears  that  this  officer  was  detached  from  the  U.  S.  revenue 
cutter  Pamlico  at  Newbem,  N.  C,  in  October,  1911,  and  assigned 
tb  the  Manning  at  Astoria,  Oreg.  At  the  time  of  this  transfer  his 
household  effects  to  the  extent  of  3,375  pounds  were  transported 
from  Newbem  to  Astoria  at  the  expense  of  the  United  States.  He 
continued  to  be  attached  to  the  Manning,  with  station  or  headquar- 
ters at  Astoria,  until  November  29,  1915,  when  he  received  orders 
transferring  him  to  San  Francisco,  Cal.,  for  duty  on  the  McCulloch. 
In  February,  1912,  while  on  duty  at  Astoria,  he  had  his  household 
effects  transported  to  Mills  Valley,  Cal. 

I  know  of  no  law  or  regulation  that  would  justify  the  reimburse- 
ment claimed.  Paragraph  953,  Regulations  for  United  States  Rev- 
enue-Cutter Service,  1907,  in  effect  at  the  time  this  expense  was 
incurred,  provides  that  an  officer  "  in  changing  station  under  orders 
of  the  department"  will  be  reimbursed  for  the  transportation  of 
his  personal  effects,  with  certain  limitations,  from  his  old  to  his  new 
station,  and  that  an  officer  "  detailed  for  duty,  other  than  tempo- 
rary, over  the  sea  or  for  duty  in  Alaska "  is  entitled  to  have  his 
allowance  transported  from  his  old  station  to  his  home  in  lieu  of 
having  it  sent  to  his  new  station.  The  reimbursement  now  claimed 
is  not  authorized  under  either  of  these  previsions,  because  at  the 
time  the  expense  was  incurred  the  officer  was  neither  under  orders 
to  change  station  nor  detailed  for  duty  in  Alaska,  his  headquarters 
remaining  at  Astoria  from  October,  1911,  to  November,  1915. 

The  action  of  the  auditor  is  affirmed    *    •    •, 
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IKATX8  OF  ABSBHCE,  OBSAHIZED  MILITIA. 

An  oincer  ia  the  Orgaalzed  MUltla  who  reported  at  the  rntdcKvoos  of  bla  organl- 
luitioii  iD  obedience  to  tbe  call  of  the  Preflldent  munmoning  the  mtlitta  to 
the  DationBl  defense,  and  who  subsequently  was  mustered  Into  the  military 
service  ot  the  United  States,  is  entitled  to  the  benefits  of  the  leave  Iaw« 
applicable  to  officers  of  the  Regular  Army,  from  the  date  of  so  reporting 
at  said  rendezvous. 

OonptreUcr  Wanrl«k  to  tbe  devot  qnutenaMter,  1Talt«d  BUt«i  Aisy,  Wath- 
ixston,  J>.  0.,  Dceembw  4,  1B16. 
I  have  your  letter  of  the  S7th  ultimo  submitting  the  claim  for 
final  pay  in  the  case  of  Capt.  Howard  L.  Campion,  Fourteenth  In- 
fantry, National  Guard  of  New  York,  covering  the  pbriod  from  Juno 
19  to  October  11,  1916,  and  requesting  decision  upon  the  following 
questions : 

"  (A)  Is  officer  entitled  to  the  benefits  of  the  leave  laws  hereinafter 
set  out,  applicable  to  officers  of  the  Regular  Army,  before  being  mus- 
tered into  the  Federal  service,  although  having  reported  ua<ur  the 
call  of  the  President  of  June  18th,  1916,  and  taKen  Ae  dual  oath! 

"  (B)  If  not  entitled  to  benefits  of  leave  laws  until  musterad  into 
the  Federal  service,  what  is  officer's  status  with  respect  to  pay  dur- 
ing period  of  authorized  absence!  " 

It  appears  that  Capt.  Campion  was  brought  into  the  service  of  the 
United  States  under  the  call  of  the  President  of  June  18,  1916.  It 
is  stated  that  be  reported  at  company  rendezvous  June  19, 1916 ;  went 
with  his  regiment  to  Mission,  Tex.,  June  27,  1916;  arrived  there 
July  2,  1916;  submitted  his  resignation  July  28,  1916,  at  the  same 
time  applying  for  leave  of  abeence  for  15  days,  which  was  granted ; 
departed  from  station  July  29,  1916;  leave  extended  15  days  August 
15,  1916 ;  request  for  further  extension  of  leave  disapproved  Septem- 
ber 21,  1^6;  rejoined  regiment  October  4,  1916,  and  was  mustered 
in  and  out  of  the  servioe  October  11,  1916.  The  regiment  to  which 
Capt.  Campion  belonged  was  mustered  into  the  service  August  1 
and  3, 1916. 

Section  1265,  Revised  Statutes,  provides; 

••  Officers  when  absent  on  account  of  sickness  or  wounds,  or  law- 
fully absent  from  duty  and  waiting  orders,  {ball  receive  zuU  pay; 
when  absent  with  leavB  for  other  causes  full  pay  during  such  absence, 
not  exceeding  in  the  aggregate  thirty  days  in  one  year,  and  half  pay 
during  such  absence  exceeding  thirty  days  in  one  year.  When  absent 
without  leave  they  shall  forroit  all  pay  during  such  absence  unless 
the  absence  is  excused  as  unavoidable." 

The  act  of  July  29, 1876  (19  Stat.,  102),  provides: 

"  That  an  act  approved  May  eighth,  eighteen  hundred  and  seventy* 
fbar,  in  re^rd  to  leave  of  amence  of  Amy  officers  he,  and  the  same 
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is  hereby,  so  amended  that  all  officers  on  duty  shall  be  allowed,  in 
the  discretion  of  the  Secretary  of  War,  sixty  days'  leave  of  absence 
without  deduction  of  pay  or  allowance:  Provided,  That  the  same  be 
taken  once  in  two  years:  And  provided  further,  That  the  leave  of 
absence  may  be  extended  to  three  months  if  taken  once  only  in  three 
years,  or  four  months  if  taken  only  once  in  four  years." 

The  leave  year  for  officers  of  the  Army  is  reckoned  from  July  1  to 
the  following  June  SO,  both  inclusive.  (Paragraph  1276,  Army  Regu- 
lations, 1913.)  It  has  long  been  the  practice  in  estimating  leave 
credits  of  officers  of  the  Army  to  allow  a  pro  rata  credit  for  time 
served  in  leave  year  in  which  the  officer  entered  the  service  and  full 
credit  for  succeeding  leave  years,  including  year  of  leaving  service. 
(See  vol.  6,  p.  62,  of  Paymaster's  Division  letter  book,  office  second 
comptroller.) 

Capt.  Campion  is  entitled  to  the  benefits  of  the  leave  laws  applica- 
ble to  officers  of  the  Regular  Army  from  the  time  that  he  reported 
at  company  rendezvous  in  obedience  to  the  call  of  the  President  of 
June  18,  1916,  it  appearing  that  he  was  subsequently  mustered  into 
the  Federal  service.  Applying  the  rule  above  announced  to  his  case, 
I  am  of  opinion  that  he  is  entitled  to  a  pro  rata  credit  for  leave  for 
time  served  in  leave  year  in  which  he  entered  the  service,  which  is 
12  days,  and  entitles  him  to  1  day's  leave  of  absence  and  to  full  credit 
of  80  days  for  the  leave  year  beginning  July  1,  1916,  or  31  days  leave 
of  absence  credit  in  all.  The  questions  submitted  are  answered  ac- 
cordingly. 


PAT1EBNT  OF  FOSTAZ.  8AVmQB  DEPOSITS  TO  HUES  01  DEIOSTEOES. 

While  tbere  la  do  express  authority  of  law  for  tbe  payment  of  deposits  of  a 
deceased  postal  savings  depositor  to  any  person  other  than  the  Leffel  repre- 
sentative of  Bucb  depositor,  yet,  In  conformity  with  their  general  practice, 
the  accounting  officers  of  the  Treasury  will  allow  credit  for  sach  payments 
where  the;  are  small  in  amount,  attd,  do  legal  representative  having  been 
appointed,  have  been  made  on  a  pro  rata  basis  to  the  persona  who,  under 
the  law  of  the  domicile  of  tbe  decedent,  would  be  entitled  ultimately  to 
receive  such  deposits  bad  a  legal  repressentative  been  appointed. 

OotnptroUer  Warwlak  to  the  Fottmarter  Qeaeral,  December  7,  1918: 

I  have  your  letter  of  November  28,  1916,  requesting  decision  of 
a  question  presented  as  follows : 

"  It  frequently  occurs  that  one  or  more  of  tlie  heirs  of  a  deceased 
postal  savings  depositor  resides  in  this  country  and  that  other  heirs 
reside  abroad.  Will  you  please  advise  whether  under  your  ruling  of 
April  12,  1916,  it  is  competent  for  the  department  to  pay  the  heirs 
residing  in  this  country  their  proper  proportioD  of  the  d^osits  and 
then  to  turn  over  to  the  consul  for  distriuution  the  funds  du«  heirs 
abroad  ? " 
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In  reply  you  are  advised  that  there  is  no  authority  of  law  for  the 
payment  of  the  deposits  of  a  deceased  postal  savings  depositor  to 
any  person  other  than  the  depositor's  legal  representative,  such  as 
an  executor  or  administrator.  Where  payments  of  small  amounts 
due  from  the  United  States  to  deceased  i>ersons  are  made  to  the  per- 
son or  persons  who,  under  the  laws  of  the  domicile  of  the  decedent, 
would  he  entitled  to  payment  if  an  administrator  had  been  ap- 
pointed, it  has  been  the  practice  of  the  accounting  officers  to  allow 
credit  for  such  payments  upon  the  theory  that  in  such  cases  there 
would  be  little  or  no  likelihood  of  the  Government's  being  called 
upon  to  make  duplicate  payments,  and  I  see  no  reason  why  the 
same  practice  should  not  obtain  with  respect  to  payments  of  postal 
savings  deposits.  ■    , 

The  decision  of  this  office  of  April  12,  1916  (77  MS.  Comp.  I>ec, 
7i),  was  made  with  reference  to  payments  to  consuls  where  no  ad- 
ministrator is  appointed,  where  the  funeral  expenses  and  all  other 
debts  due  to  persons  residing  in  the  United  States  have  been  paid, 
and  where  there  are  no  heirs  or  relatives  of  the  deceased  ia  the 
United  States.  The  fact  that  one  or  more  of  the  heirs  or  relatives 
reside  in  the  United  States  would,  of  course,  preclude  payment  of 
the  entire  amount  to  the  consul,  but  the  principle  announced  in  that 
decision,  to  the  effect  that  payment  to  the  person  or  persons  who 
would  be  entitled  ultimately  to  receive  the  same  if  an  administrator 
were  appointed  practically  would  relieve  the  Government  from  fur- 
ther liability,  applies  with  equal  force  in  the  case  here  presented. 

The  question  submitted  is  answered  accordingly. 


AIDS   TO   COXlEAHDAim   OT  NATAL  SIAnOSB. 

A  lln«  office  of  the  H&vj  detailed,  under  sectioD  1468,  Revised  Statutes,  to 
dnty  as  aid  to  tbe  coromandant  of  a  oaval  station  is  not  entitled,  while 
so  serving,  to  tbe  additional  pay  provided  in  the  act  of  Mar  13,  190S,  for 
aida  to  rear  admirals,  although  Bucb  ctHnmandant  hi^ds  tbe  rank  of  rear 
admiral. 

Seolilon  by  Comptroller  Warwick,  December  II,  ISIS: 

Lieut  B.  F.  Tilley  (Junior  Grade)  United  States  Navy,  applied 
November  22,  1916,  for  a  revision  of  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  No.  45688,  dated  October  25, 
1916,  in  disallowing  his  claim  under  the  act  of  May  13,  1908,  for 
udditional  pay  as  an  aid  to  a  rear  admiral,  for  the  period  from  De- 
cember 15,  1915,  to  August  14,  1916. 

For  that  period  claimant  served  at  the  naval  station,  Hawaii, 
under  orders  from  the  Secretary  of  the  Navy,  which  directed  him  to 
report  to  the  "  commandant "  of  that  "  naval  station  "  for  "  duty  as 
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his  Bid."  (Orders  of  Sept.  14,  1915,  as  modiSed  by  orders  of  Oct 
Ifl,  1915.) 

The  grade  of  the  particular  commanctant  of  that  naval  station 
during  that  period  was  that  of  rear  admiral,  and  the  particular  rear 
admiral  who  served  as  the  commaDdant  was  Bear  Admiral  C.  J. 
Bousch,  a  rear  admiral  above  the  nine  lower  numbers. 

The  only  line  officer  serving  at  that  station  in  that  period  in  addi- 
tion to  Kear  Admiral  Bousch  as  its  commandant  and  claimant  as  aid 
to  him  in  that  capacity  was  Lieut.  Commander  A.  Crenshaw  as 
engineer  officer,  whose  service  was  for  a  portion  only  of  the  period. 

The  service  of  Rear  Admiral  Bousch  as  commandant  of  the  sta- 
tion terminated  on  or  about  August  16,  1916,  and  his  successor  as 
the  c(»nmandant  was  Capt  Q.  R.  Clark,  a  line  officer  other  than  a 
rear  admiral.  Claimant  continued  on  at  the  station  following  the 
change  without  other  orders,  his  status  as  aid  to  its  commandant 
not  being  affected  by  the  change  in  the  grade  and  personality  of 
the  two  officers  with  whom  he  served  in  that  capacity. 

Express  authority  of  long  standing  has  been  conferred  by  Con- 
gress on  the  Secretary  of  the  Kavy  for  the  detail  of  one  line  officer 
to  act  as  "the  aid  or  executive"  of  the  commandant  of  a  naval  sta- 
tion.   It  is  found  in  section  1469,  Revised  Statutes,  and  is  as  follows: 

**  The  Secretary  of  the  Navy  may,  in  his  discretion,  detail  a  line 
officer  to  act  as  the  aid  or  executive  of  the  commanding  officer  of  a 
vessel  of  war  or  naval  station,  which  officer  shall,  when  not  imprac- 
ticable^ be  next  in  rank  to  said  commanding  officer.  Such  aid  or 
executive  shall,  while  executing  the  orders  of  the  commanding  officer 
on  board  the  vessel  or  at  the  station,  take  precedence  over  all  officers 
attached  to  the  vessel  or  station.  All  orders  of  such  aid  or  executive 
shall  be  regarded  as  proceeding  from  the  commanding  officer,  and  the 
aid  or  executive  shall  have  no  independent  authority  in  consequence 
of  such  detail."  (See  also  art.  S921,  Xavy  Regulations,  1913,  stating 
that  such  "aid  or  executive"  shall  be  "captain  of  the  yard"  and 
enumerating  his  duties.) 

The  kind  of  aid  that  claimant  was  for  the  period  daimed  was 
clearly  that  of  the  "  aid  or  executive  "  of  the  "  commanding  officer  " 
of  a  "  naval  station  "  provided  for  by  the  above  statute,  the  authority 
conferred  by  Congress  on  the  Secretary  to  detail  a  line  officer  in  that 
capacity  bdng  exclusive. 

The  provision  in  the  act  of  May  13, 1908  (35  Stat.,  128),  for  addi- 
tional pay  for  aids  is: 

"*  *  *  Aids  to  rear  admirals  embraced  in  the  nine  lower 
numbers  of  that  grade  shall  receive  one  hundred  and  fifty  dollars 
additional  per  annum,  and  aids  to  all  other  rear  admirals  two  hun- 
dred dollars  additional  per  annum  each     *     •     *." 

The  statutory  aid  or  executive  to  a  commandant  of  a  naval  station, 
or  "  captain  of  the  yard,"  as  he  is  styled  by  naval  repudiation,  has 
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been  held  b;  this  office  not  to  be  an  aid  of  the  kind  contemplated 
by  the  act  of  May  18,  1*908,  and  therefore  not  entitled  to  the  addi- 
tiwial  pay  which  that  act  provides  for  "  aids  to  rear  admiralG,"  even 
though  the  particular  commandant  with  whom  be  serves  may  inci- 
dentally be  8  rear  admiraL  (See  21  Comp.  Dec,  661,  overruling 
21  id.f  431,  in  this  respect,  and  superseding  18  id.,  721;  also  72  MS. 
Comp.  Dec.,  910,  dated  February  18, 1915.) 

An  officer  detailed  as  the  aid  or  executive  officer  to  the  commandant 
of  a  naval  station  under  the  conditions  of  eection  1469,  Revised 
Statutes,  corresponds  by  the  terms  of  that  statute  to  an  executive 
officer  of  a  war  vessel.  (See,  as  to  duties  of  latter,  article  2201,  Navy 
Regulations,  1913.)  He  acts  as  au  aid  or  executive  officer  to  the 
c<Mmnandant  aa  conunandant,  whomsoever  the  commandant  may  be 
and  whatever  grade  he  may  hold,  and  ind^>endently  of'  hie  per- 
sonality. 

The  mutual  official  relationship  between  them  ia  simply  that  of 
a  superior  officer  and  an  officer  of  the  next  inferior  rank  (when  not 
impracticable)  attached  for  duty  purposes  to  a  common  station,  as 
di^ingui^ed  from  the  individual,  personal,  or  social  relationship 
of  an  aid  and  a  rear  admiral,  which  is  the  basic  relationship  between 
an  aid  and  a  rear  admiral  of  the  kind  of  aid  contemplated  by  the  act 
of  May  IS,  1908,  and  for  whose  service  in  such  relationship  it  has 
provided  additional  pay.  The  duties  performed  by  the  former  for 
the  commandant  are  the  routine  executive  duties  of  a  naval  station, 
while  the  duties  performed  by  the  latter  for  a  rear  admiral  are 
personal  or  social  in  their  character. 

I  see  no  reason  to  reverse  the  existing  decisions  of  this  office  to 
the  effect  that  an  officer  detailed  as  aid  to  the  commandant  of  a  naval 
station  imder  section  1469,  Bevised  Statutes,  is  not  an  aid  to  a  rear 
admiral  of  the  kind  contemplated  by  the  act  of  May  13,  1908,  even 
tbongh  his  service  may  b«  with  a  commandant  whose  grade  is  that 
of  rear  admiral. 

The  auditor's  actirai  is  affirmed.    •    •    • 


AIDS  TO   EXAS  ASKIEALS,  VATT. 

An  officer  vt  the  Navy  designated  by  the  Secretary  of  the  Navy  as  an  aid  to 
a  re&r  admiral  on  ahore  dut;  is  entitled,  while  so  serving,  to  the  additional 
pay  provided  tn  the  act  of  May  13,  1908,  for  alda  to  rear  admirals. 

Seoliies  hy  Comptroller  Warwlok,  Deeember  11,  IBlfl: 

M.  E.  Manly,  lieutenant,  United  States  Navy,  applied  November 
27,  1916,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  disallowing,  per  settlement  No.  45640,  November  11, 
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1916,  his  claim  for  refund  of  amount  checked  against  his  account  u 
additional  pay  Trhile  detailed  and  serving  as  aid  to  Hear  Admiral 
W.  F.  Fullam,  United  States  Navy,  superintendent,  United  States 
Naval  Academy. 
The  auditor's  disallowance  is  as  follows: 

"  There  is  no  evidence  that  claimant  occupied  the  position  of  '  aid 
or  executive  and  captain  of  the  yard '  contemplated  and  created  by 
statute  and  regulations. 

"At  the  Naval  Academy  the  duties  of  a  captain  of  the  yard  are 
divided  between  the  commandant  of  midshipmen  and  the  officer  in 
command  of  ships,  neither  of  which  positions  was  occupied  by  the 
claimant  during  the  period  covered  by  his  claims.  (See  art.  3921, 
Naval  Reflations,  1913,  Comp.,  June  19, 1914,  in  re  Brumby.) 

"Attention  is  also  invited  to  Comptroller's  Decision  of  February 
13, 1915,  relative  to  aids  to  rear  admirals  on  shore." 

Under  date  of  August  27,  1911,  the  Secretary  of  the  Navy  issued 
the  following  order  to  appellant : 

"  1.  Proceed  to  Annapolis,  Md.,  and  report  to  the  Superintendent 
of  the  Naval  Academy  for  such  duty  as  may  bn  assigned  you  at 
said  academy. 

"  2.  You  are  hereby  authorized  to  delay  for  a  period  of  one  month 
in  reporting  in  obedience  to  these  orders.  This  delay  counts  as  leave 
and  you  will  notify  the  Bureau  of  Navigation  of  the  dates  of  com- 
mencement and  expiration  thereof  and  keep  it  advised  of  your  ad- 
dress. 

"  3.  You  are  also  authorized  to  visit  North  Harlay,  Canada,  daring 
this  leave. 

"  4.  This  employment  on  shore  duty  is  required  by  the  public  inter- 
ests." 

Appellant  reported  for  duty  in  accordance  with  this  order  on 
September  28,  1914,  to  the  Superintendent  of  the  Naval  Academy, 
Cspt.  W.  F.  Fullam,  United  States  Navy. 

Capt.  Fullam  was  commissioned  a  rear  admiral  in  the  Navy  from 
December  15,  1914. 

Under  date  of  January  15,  1915,  the  Secretary  of  the  Navy  ad- 
dressed the  following  order  to  appellant: 

"  1.  You  are  hereby  designated  as  aid  to  Rear  Admiral  William  F. 
Fullam,  to  date  from  the  commissioning  of  that  officer  as  a  rear  ad* 
miral,  namely,  December  15,  1914. 

"JosEPHUS  Daniels. 
"  U.  S.  Naval  Academy,  Annapolis,  Md.,  16  January,  1915. 
"  Delivered. 

"/s/  W.  F.  Fullam, 
**Capiain,  U.  S.  N.,  Stiperintejuient. 
"  Keceived  16  January,  1915. 

"/s/  M.  E.  Manlt, 
*^  Lieutenant,  U.  S.  Navy, 
"Aid  to  SuperintejSdent.^ 
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Under  date  of  May  1,  1915,  the  Secretary  of  the  Navy  addressed 
the  following  order  to  appellant: 

"  I.  When  directed  by  the  Superintendent  of  the  Naval  Academy 
Tou  will  report  for  duty  as  aid  to  the  commander,  Naval  Academy 
Practice  Squadron,  Missouri  (flagship). 

"2,  You  will  regurd  yourself  relieved  of  this  duty  upon  the  dis- 
banding of  the  squadron. 

•*  3.  This  is  in  addition  to  your  present  duties. 

"/s/  Franklin  D.  Boosbvelt, 

[lat  endanemeot] 

U.  S.  Naval  Acadbmt, 
Annapolis,  Md.,  3  May,  191S. 
To:  Lieutenant  M.  E.  Manly. 

Delivered.  Report  to  Commander  C.  F.  PrestoUj  commanding 
officer,  Mitgouri,  for  duty,  upon  the  ftrrival  of  Miatovn  at  Annapolis, 
Md. 

/8/W.  F.  FULLAM, 

U.  S.  S.  Missouri,  i  May,  1915. 
Heported. 

/s/C.  F.  Pkiston, 
Commander,  U.  S.  Jfavy,  Commanding. 

[Second  eadoraemcBt] 

U.  S.  S.  M188OCBI, 

Naval  Acadeht  Fbactice  Sqadson, 

September  8, 1915, 
L  Duty  cnnpleted. 

C-  F.  Preston. 

[Thlzd  andoiUBCnt-I 

Naval  AcADSirr, 
AnnafoUty  Md.,  September  8, 1915. 
1.  Bepcvted — resumed  duties. 

W.  F.  FmjLAM. 

By  order  of  the  Secretary  of  the  Navy,  dated  September  7,  1915, 
appellant  was  detached  from  duty  at  the  Naval  Academy  on  Septem* 
ber  20, 1916. 

Under  the  above  orders  appellant  was  paid  by  the  pay  officer  hav- 
ing his  accounts  additional  pay  as  aid  at  the  rate  of  $150  per  annum 
from  December  15, 1914,  to  September  20, 1915.  The  auditor  in  the 
settlement  of  the  pay  officer's  accounts  disallowed  this  additional  pay 
during  the  time  appellant  was  on  duty  at  the  Naval  Academy,  namely, 
from  December  15,  1914,  to  May  3,  1915,  and  from  September  6, 
191S,  to  September  20,  1913 — five  mtmths  and  one  day  at  $160  prar 
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annum,  $62.92,  which  sum  was  checked  against  the  pay  account  at 
appellant. 

In  decision  of  June  19,  1914  (69  MS.  Comp.  Dec.,  1617),  cited  by 
the  auditor  iu  his  disallowance,  the  question  considered  and  decided 
was  whether  an  officer  ordered  to  report  at  a  naval  station  for  such 
duty  as  may  be  assigned  him,  and  who  was  assigned  to  duty  by  thd 
commandant  of  the  yard  as  "  aid  to  the  commandant,"  was  entitlerl 
to  additional  pay  as  aid  to  a  rear  admiral,  the  commandant  of  the 
yard  being  at  that  particular  time  a  rear  admiral,  and  it  was  held 
that  he  was  not  entitled  to  the  additional  pay  as  aid. 

In  decision  of  February  13,  1915  (21  Comp.  Dec;,  661),  also  cited 
by  the  auditor  in  his.  disallowance,  the  same  question  as  in  the 
above  case  was  considered  and  it  was  held,  quoting  the  syllabus: 

"A  line  officer  detailed  to  duty  at  a  navy  yard  as  captain  of.  the 
yard  is  not  entitled  to  additional  pay  as  aid  to  a  rear  admiral  for 
any  period  during  which  the  yard  at  which  he  is  serving  is  com- 
manded by  an  officer  of  that  rank." 

The  above  decisions  do  not  apply  to  the  case  of  appellant  He 
was  not  detailed  for  duty  as  aid  or  executive  under  article  3921, 
Navy  Regulations,  191S,  which  is  based  on  section  1469,  Bevised 
Statutes,  on  the  construction  of  which  law  and  regulation  the  above 
decisions  rest,  but  was  designated  by  the  Secretary  of  the  Navy  as 
aid  to  a  rear  admiral,  and  his  duties  were  in  no  way  the  same  as 
those  provided  for  under  these  laws  and  regulations. 

The  question  in  this  esse  appears  to  be  whether  an  officer  of  the 
Navy  who  is  designated  by  the  Secretary  of  the  Navy  as  aid  to  a 
rear  admiral  who  is  on  duty  at  a  shore  station  is  entitled  to  receive 
the  additional  pay  authorized  for  aids  to  rear  admirals  in  the  act  of 
May  18, 1908  (36  Stat,  128),  which  provides: 

"Aids  to  rear  admirals  embraced  in  the  nine  lower  members  of  that 
grade  shall  each  receive  cme  hundred  and  fifty  dollars  pw  annum,  and 
aids  to  other  rear  admirals  two  hundred  ddJars  wldititHttl  per  an- 
num etch." 

This  law  contempIatiM  Ihat  there  wiU  be  aids  to  rear  admiraJs,  but 
does  not  provide  for  their  aftQointmeDt.  or  deagaation.  When  the 
law  itself  does  not  provide  the  means  for  its  execution  said  means 
are  a  proper  subject  for  determination  by  the  head  of  the  department 
by  regulation  or  otherwise.  The  naval  r^ulations  contain  provisions 
relative  to  the  deeignation  or  selection  by  a  rear  admiral  afloat  of 
offieers  to  serve  as  his  aids,  but  do  not  make  any  provisions  whatever 
regarding  aids  to  rear  admirals  who  are  on  duty  at  shore  stations. 

In  decisim  of  October  IS,  1915  (7&  MS.  Comp.  Dec.,  176),  the 
questioD  was  preaanted  of  an  officer  nominated  by  the  Seeretary  of 
the  Navy  to  serve  as  aid  to  a  rear  admiral  afloat  when  said  officer 
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vas  of  a  higher  grada  than  was  provided  in  the  regulation  to  be 
■designated  or  selected  b;  the  rear  admiral,  and  it  was  said — 

"The  above  regulations  do  not  prescribe  what  rank  an  officer  shaU 
liave  to  be  eligible  for  designation  as  aid,  but  merely  limits  the 
authority  of  a  rear  admiral  to  nominate  and  select  officers  of  certain 
rank  to  serve  as  his  aids. 

"The  said  regulations,  however,  do  not  purport  to  limit  the  au- 
thority of  the  Secretary  of  the  Navy  in  the  designation  of  aids  to 
rear  admirals,  and  as  there  is  no  limitation  bv  law  as  to  the  rank 
of  officers  who  may  be  so  designated,  I  am  of  the  opinion  that  Lieu- 
tenant Commander  Oliver  is  entitled  under  said  designation  by  the 
Secretary  of  the  Navy  to  additional  pay  as  aid  to  a  rear  admiral  of 
the  upper  nine,     •     •     • " 

(See  also  decision  of  Dec.  1,  1915,  75  MS.  Comp.  Dec.,  837.) 

I  know  of  no  law  or  regulaticm  which  prevents  a  rear  admiral 
who  is  on  duty  at  a  shore  station  from  having  an  aid,  and,  under 
the  above  ruling,  if  the  Secretary  of  the  Navy  specifically  designates 
an  officer  to  serve  in  such  capacity,  I  am  of  the  opinion  that  he  ia 
entitled  to  the  additional  pay  as  provided  for  in  the  act  of  May  18, 
1908,  aupra. 

The  order  of  the  Secretary  of  the  Navy  dated  January  15,  1915, 
Mupra,  purports  to  designate  appellant  as  aid  to  Rear  Admiral 
Fullam  from  December  15,  1914.  An  indorsement  on  the  iibove 
order  delivering  same  to  appellant,  dated  January  16, 1915,  is  signed 
**W.  F.  Fullam,  captain,  United  States  Navy,  superintendent," 
from  which  it  is  assumed  that  while  Capt.  Fullam  was  eligible  to 
promotion  to  the  rank  of  rear  admiral  on  December  15,  1914,  he 
had  not  been  officially  advised  of  his  promotion  on  the  date  he 
indorsed  the  above  order.  The  above  order  can  have  no  retroactive 
effect,  and  appellant  will  now  be  allowed  the  additional  pay  author- 
ized for  aid  to  a  rear  admiral  of  the  lower  nine  from  the  date  he 
received  said  order,  January  16,  1915,  to  May  3,  1915,  and  from 
September  9  to  September  20, 1915. 

The  action  of  the  auditor  as  regards  the  additional  pay  for  the 
period  from  December  15  to  January  15  is  affirmed.    *    •    • 


Tb*  authority  Eiven  In  any  case  by  the  CommlaBloner  of  the  General  Land 
Office  to  the  rcstster  or  recetver  o(  a  local  land  oDlce  to  Incur  a  certain  ex- 
pense must  be  executed  In  strict  accordaucti  with  Its  tenor,  and,  accord- 
ingly, •xpensea  incident  to  tbe  empioyment  of  personal  services  by  m 
recelva-  for  a  period  prior  tn  that  flxtid  In  Iiis  nulhority  to  employ  Buch 
wnrfces  may  not  lawfully  l>e  pnid  from  public  funds. 
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SsciilAii  by  Comptroller  Warwick,  Deeeraber  11,  1S18: 

Kolan  Skiff,  receiver  of  public  moneys  and  special  disbumiig 
agent,  General  Laud  Office,  La  Grande,  Oreg.,  requested  November  22, 
1916,  a  revision  of  the  action  of  the  Auditor  for  the  Interior  Depart- 
ment in  disallowing  an  item  amounting  to  $5  in  his  disbursement 
accounts  for  the  second  quarter,  1916,  as  shown  by  certificate  of 
settlement  No.  12187,  dated  October  23, 1916. 

The  item  in  question  represents  a  payment  made  upon  voucher 
No.  12,  pay  roll,  land  office  at  La  Grande,  for  the  month  of  October, 
1915,  wherein  the  appellant  paid  to  Mary  E.  Gulling,  temporary 
clerk,  snlai7  at  the  rate  of  $900  per  annum,  from  October  5  to  31. 
1915,  inclusive,  instead  of  from  October  7  to  31,  1915,  as  the  auditor 
claims  should  have  been  paid,  and  no  more. 

On  September  24,  1915,  the  Commissioher,  General  Land  Office, 
authorized  Mr.  Skiff  to  employ  a  temporary  clerk,  as  follows: 

"  You  are  hereby  authorized  to  employ  a  temporary  clerk  on 
October  7,  1915,  for  such  part  of  thirty  days  as  may  be  required, 
pending  the  entrance  on  duty  of  Gordon  Powers,  land  law  clerk,  at 
$900  per  annum. 

"  Payable  from  the  appropriation  for  *  Contingent  expenses  of 
knd  offices,  1916.'" 

Instead  of  waiting  until  October  7  the  appellant  employed  Mary 
E.  Gulling  on  October  5,  1915,  and  paid  her  from  that  date,  or  for 
two  days  ($5)  before  the  date  of  authorization.  The  result  is  that 
an  expense  of  $5  was  incurred  that  would  not  have  been  incurred 
if  the  appellant  bad  followed  the  authorization. 

The  act  of  March  3, 1915  (38  Stat.,  855),  provides: 

"  That  no  expenses  chargeable  to  the  Government  ^all  be  incurred 
by  registers  and  receivers  in  the  qonduct  of  local  land  offices  except 
upon  previous  specific  authorization  by  the  Commissioner  of  t£e 
General  Land  Office,     •     •     •." 

In  view  of  the  foregoing,  the  appellant  was  without  authority  to 
employ  or  pay  Miss  Gulling  for  services  rendered  prior  to  Octo- 
ber 7, 1915. 

The  action  of  the  auditor  is  therefore  affirmed,     *     *     *. 

EZFENSES  ZH   KB   EVISEHCB  BEFOBE   FGOEBAI.   OBAITD   JUBIE8. 

Where  a  wltnais  before  a  Federul  Krand  Jury.  Is  directed  by  tbe  Cn1t«d  States 
attorney  to  bring  certain  property  before  the  Jury  for  use  as  evidence  la  a 
pending  case,  the  expenses  tncarred  by  the  witness  In  oomplylng  with  such 
direction  are  chargeable,  if  approved  by  the  Attom«7  General,  to  the  appro- 
priation "  Mlscellaneons  expenses,  United  States  courts." 

Bspenses  Incurred  by  the  superintendent  of  an  Indian  ngeney,  on  his  own 
motion,  In  procuring  evidence  to  be  nsed  in  a  case  before  a  Federal  grand 
Jury,  bnt  before  a  <'omp1iilnt  has  been  made  In  the  case  are  not  chargeable 
to  the  mipropriatiiiii  "  Misccriiinemis  exi)enses.  United   Stntes  cpurts.". 
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ComptnUer  Wuwlok  to  the  Attoraer  OencnU,  December  U,  1916: 
I  hare  yonr  request  of  November  29,  1916,  for  decision  -whether 

certain  enumerated  expenses  incurred  by  witnesses  are  properly 

chargeable  to  the  appropriation  "  Miscellaneous  expenses,  United 

States  courts." 
The  circumstances  under  which  the  expenses  were  incurred  are 

stated  by  you  as  follows : 

"This  department  is  in  receipt  of  two  requests  for  authority  to 

a  certain  expenses  in  connection  with  the  production  of  evidence 
>re  the  grand  jury.  In  the  first  instance,  the  United  States  attor- 
ney at  Butte,  Montana,  desires  authority  for  the  payment  of  $10.44 
to  Mr,  Amer  Peterson,  covering  traveling  expenses  from  Sumatra^ 
Montana,  to  Glendive,  Montana,  and  return.  Mr.  Peterson  was 
complaining  witness  in  the  case  of  United  States  vs.  Carmichael 
et  ah,  and  while  on  the  wdy  from  hts  home  to  attend  the  grand  jury 
at  Butte  made  this  side  trip  from  Sumatra  to  Glendive  and  return 
for  the  purpose  of  getting  a  cabin  door  to  be  used  as  evidence  in  said 
case.  Mr.  Peterson  was  paid  the  usual  witness  fees  and  mileage  as  a 
witness  for  the  milts  traveled  from  his  home  to  Butte  and  return, 
direct,  without  reimbursement  for  the  side  trip.  A  copy  of  the 
United  States  attorney's  letter  is  herewith  inclosed. 

'■  In  the  second  instance,  the  superintendent  of  the  Klamath  Indian 
Agency,  when  in  Klamath  Falls  on  his  way  to  Portland,  Oregon,  in 
obedience  to  a  subpcena,  learned  of  circumstances  pointing  to  the 
theft  of  a  cow  belonging  to  an  Indian  named  Henry  Jackson,  on  the 
reservation,  by  one  Ealph  Bullard,  living  at  Chiloqiiin.  It  is  also- 
learned  that  Bullard  had  slaughtered  the  cow  and  sold  the  dressed 
beef  to  the  trader,  and  that  the  hide  was  at  Chiloquin.  The  super- 
intendent states  that  the  trader,  Mr.  Hosley,  was  en  route  to  Portland 
as  a  witness  in  another  case,  and  that  he  deemed  it  for  the  best  in- 
terests of  the  Government  to  send  an  automobile  from  Klamath 
Falls  to  Chiloquin  to  secure  the  hide  in  question  and  bring  back 
Jackson,  the  owner  of  the  cow.  It  is  stated  that  it  was  necessary  to 
have  this  done  immediatelv,  as  the  superintendent  was  leaving  for 
Portland  by  train  at  10  o'clock  the  following  morning,  and  he  wiere- 
fore  hired  one  Joe  Joseph  to  go  to  Chiloquin  and  get  the  Indian  and 
the  hide,  for  which  he  paid  the  said  Joseph  the  sum  of  $13.50  for  the 
service. 

"The  superintendent,  Mr.  Freer,  also  advises  that  he  offered  the 
hide  to  Wells,  Fargo  &  Company  for  shipment  in  a  gimny  sack,  but 
vas  informed  that,  under  the  rules  of  the  company,  it  could  be 
shipped  only  in  a  strong  box.  It  therefore  became  necessary  to  hire- 
an  automobile  express  to  take  the  hide  to  a  carpenter  shop  and  have 
it  boxed,  at  a  cost  of  $1.50.  The  automobile  express  was  then  em- 
ployed to  take  the  hide  back  to  the  express  office  and  shipped.  For 
the  automobile  express  the  sum  of  $1  was  paid.  Mr.  Freer  states 
that,  as  a  result  of  the  evidence  which  was  submitted  to  the  grand 
jury,  Bullard  was  indicted  for  larceny.  The  expense  incident  to  pro- 
curing this  evidence  amounted  in  all  to  $16." 

In  2  Comp.  Dec,  201,  it  was  held  that  the  expenses  of  taking  a 
jury  to  view  land  to  he  condemned  were  properly  payable  from  the- 


~.Ol>'^lc 


886  DECISIONS  or  the  couptbolleb. 

appropriation  "  Miscellaneous  expenses,  United  States  courts,"  if 
approved  by  the  Attorney  General,  because  they  were  a  part  of  the 
expenses  of  the  suit  in  which  the  United  States  wae  a  party,  and, 
therefore,  proper  miscellaneous  expenses  of  the  court. 

It  seems  logical  to  hold  that  the  converse  is  true  also.  That  is,  if 
the  expense  of  taking  a  jury  to  view  property  involved  in  litigation 
before  them  is  a  proper  miscellaneous  expense  of  the  court,  the  same 
is  true  of  the  expenses  of  bringing  tangible  property  invcdvett  in 
litigation  before  the  jury  te  be  viewed  by  them. 

As  to  the  expenses  enumerated  in  the  first  paragraph  of  your 
submission,  it  appears  from  the  United  States  attorney's  letter  that 
he  notified  Mr.  Peterson  to  have  the  door  sent  to  the  United  States 
attorney's  office.  The  expenses  may,  therefore,  be  considered  as 
having  been  incurred  by  the  direction  of  the  United  States  attorney 
in  procuring  evidence  for  submission  to  a  jury  in  a  pending  case. 
As  such  they  may  be  paid  from  the  appropriation  "Miscellaneous 
expenses,  United  States  courts,"  if  authorized  by  the  Attorney  Gen- 
eral, as  is  required  under  the  language  of  said  appropriation. 

The  expenses  in  the  second  case  do  not  appear  to  have  been 
incurred  by  direction  or  at  the  suggestion  of  the  United  States 
attorney.  They  were  incurred  by  the  superintendent  of  the  Klamath 
Agency,  on  his  own  motion,  before  complaint  was  made,  in  securing 
evidence  to  substantiate  his  complaint  to  be  made  upon  arrival  at  the 
United  States  attorney's  oflSce, 

The  fact  that  such  evidence  was  used  before  a  grand  jury  after 
complaint  was  made  does  not  make  the  expense  incurred  a  proper 
charge  against  the  appropriation  for  "Miscellaneous  expenses. 
United  States  courts."  The  expenses  were  not  incurred  for  evidence 
to  be  used  in  a  pending  case  or  by  direction  of  the  United  States 
attorney  after  proper  complaint  was  made,  and  must,  therefore,  be 
considered  as  being  incurred  by  the  superintendent  on  his  own 
responsibility  in  his  regular  line  of  duty,  and  not  chargeable  to  a 
judicial  appropriation. 

Whether  reimbursement  may  be  made  from  any  appropriation 
under  the  control  of  the  Secretary  of  the  Interior  is  a  question  not 
property  before  me  on  your  sohmission,  and  is  therefore  not  decided. 


ZLLIQAL    APTOmnCEITI    TO    07PICX— mOTED    STATES    COlDIISnOHIE 
ATfOINTBI)   SBVIBJIE  UT  BASKaTTPTCT. 

Where  neither  of  two  particular  ofllces  may  lavfuUf  be  held  by  &  person  hold- 
ing another  office,  an  attempted  appointnieDt  to  one  of  those  offlcea  of  a 
penon  holdtns  the  other  Is  of  no  legal  effect,  and  does  not  dWest  auch  per- 
son of  the  office  already  held  by  hlto,  nor  preclude  his  receiving  the  lawful 
fees  atUcbed  thereto. 
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Since,  by  reason  of  secUon  30  of  the  act  of  July  1,  1898,  a  Doited  States  com- 
mlaeloDer  may  not  lawfully  be  nppotuted  a  referee  la  bankruptcy,  an  at- 
tempted appointment  of  such  an  ofDcer  aa  Buch  referee  Is  of  no  legal  effect, 
and  does  not  dlTest  htm  of  the  office  of  United  Statea  commissioner  already 
held  by  him,  nor  preclude  his  recelylng  the  lawful  fees  attached  thereto. 

Seeiilon  by  Comptroller  Warwick,  DeoenbeT  13,  1816: 

The  Auditor  for  the  State  and  Other  Departments  reports  (or 
approval,  disapproval,  or  modiScation  his  decision,  dated  November 
23,  1916,  making  an  original  construction  of  a  statute  as  follows : 

"This  office  has  before  it  for  audit  the  fee  account  of  Charles 
Baldwin  as  United  States  commisaoner  at  Salt  Lake  City,  Utih,  for 
the  period  July  1  to  September  30, 1916. 

"  Mr.  Baldwin's  latest  appointment  as  United  States  commissioner 
is  dated  July  14,  1913.  It  appears  that  Mr.  Baldwin  is  a  referee  in 
bankruptcy  (see  copy  of  letter  to  Honorable  Tillman  D.  Johnson, 
United  States  district  judge,  Ogden,  Utah,  from  the  Attroney  Gen- 
eral,  dated  September  28, 1916). 

"  Section  33,  bankruptcy  act  (act  of  July  1,  1898,  30  Stat,  555), 
creation  of  two  offices : 

" '  The  offices  of  referee  and  trustee  are  hereby  created.' 

"  Section  36  (same  act),  oaths  of  office  of  referee : 

" '  Keferees  shall  take  the  same  oath  of  office  as  that  prescribed  for 
judges  of  United  States  courts.' 

"Section  35,  qualifications  of  referees: 

"'"  "  •  (2)  not  holding  any  office  of  profit  or  emolument  un- 
der the  laws  of  the  United  States  or  of  any  State  otlier  than  com- 
missioner of  deeds,  justice  of  the  peace,  masters  in  chancery,  or 
notaries  public; ' 

"  Section  20,  act  of  May  28,  1896  (29  Stat.,  184) ,  reads : 

" '  That  no  marshal  •  •  *  nor  any  civil  or  military  employee 
of  the  Government,  except  as  in  this  act  provided,  •  *  *  shall 
have,  hold,  or  exercise  the  duties  of  Unit&l  States  commissioner.' 

"  This  office  is  of  the  opinion  and  decides  as  follows :  First,  that 
Mr.  Baldwin  is  a  civil  employee  of  the  Government,  being  a  referee 
in  bankruptcy;  secondly,  that  Mr,  Baldwin  may  not  lawfully  hold 
the  office  of  United  States  commissioner  and  that  of  referee  at  one 
and  the  same  time.     *     "     * " 

Since  receiving  the  auditor's  letter  this  office  received,  December  6, 
1916,  the  following  letter  from  the  Attorney  General  to  the  auditor, 
bearing  upon  the  question  involved  in  this  case : 

"  Copies  of  your  statement  on  the  account  of  Charles  Baldwin, 
United  States  commissioner  for  the  District  of  Utah,  for  the  quarter 
ended  September  30,  1916,  and  your  letter  of  the  23d  instant  to  the 
Comptroller  of  the  Treasun'  concerning  that  account,  have  been  re- 
ceived in  the  Bureau  of  fovestigation  of  this  department.  It  ia 
noted  that  you  have  referred  to  the  comptroller  the  question  of  dis- 
allowing this  account  on  the  ground  that  a  person  can  not  be  at  the 
same  time  a  United  States  commissioner  and  a  referee  in  bankruptcy. 

"Perhaps  I  ought  to  inform  you  that  upon  further  examination 
of  the  recent  report  of  Special  Examiner  Mountjoy  on  the  offices  of 
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ccHnmissioiiers  in  that  district  it  appears  that  Mr.  Baldwin  -was  last 
appointed  referee  May  23, 1908.  As  the  statutory  term  of  the  referee 
is  tivo  years,  and  the  statute  makes  no  provision  for  holding  over, 
it  would  seem  that  Keferee  Baldwin's  term  expired  May  22,  1910. 
The  examiner  states  further,  however,  that  former  United  States 
district  judge,  John  A.  Marshall,  of  Utah,  seems  to  have  concluded 
that  it  was  not  necessary  to  reappoint  a  referee  every  two  years.  The 
following  quotation  from  ColUer  on  Bankruptcy,  tenth  edition,  page 
683,  may  also  be  of  interest; 

" '  lliere  is  nothing  in  the  statute  which  invalidates  the  acts  <^  a 
referee  after  die  expiration  of  his  term.  He  continues  a  referee  io 
each  unclosed  case  previously  referred.  If  removed  the  order  of  re- 
moval will  doubtless  remove  him  as  to  such  cases.  Without  any 
standing  order  of  appointment,  the  court  can  continue  to  refer  cases 
in  his  district  to  him,  provided  there  is  no  other  regularly  appointed 
referee  in  his  district,  and  the  order  of  reference  will  in  itself  confer 
jurisdiction  and  be  deemed  an  appointment  to  that  extent.' 

**  Collier  cites  no  authorities  in  support  of  this  view. 

**  Perhaps  the  f oregoins  should  be  brought  to  the  attention  of  the 
comptroller,  and  I  am  endosing  herewith  a  carbon  copy  of  this  letter, 
which  may  oe  used  for  that  purpose,  if  you  so  desire?' 

It  appears  from  the  letter  of  the  Attorney  General  to  the  United 
States  district  judge  that  Mr.  Baldwin  was  first  appointed  a  United 
States  commissioner  January  21,  1905,  and  was  reappointed  July  12, 
1909,  and  again  reappointed  July  14,  1913,  from  which  I  assume 
that  he  was  holding  that  office  on  May  23,  1908,  when  he  is  said  to 
have  been  last  appointed  a  referee  in  bankruptcy.  If  such  is  the 
case,  he  was  not  eligible  under  that  statute  to  appointment  as  referee, 
the  office  of  United  States  commissioner  being  an  office  of  profit  or 
emolument  under  the  laws  of  the  United  States  and  not  within  the 
exception  made  by  the  statute. 

The  auditor's  decision  that  Mr.  Baldwin  may  not  lawfully  hold 
the  office  of  United  States  commissioner  and  that  of  referee  at  one 
and  the  same  time  is  approved  in  so  far  as  it  affects  payment  of 
compensation,  and  is  thus  within  the  jurisdiction  of  the  accounting 
officei-s  of  the  Treasury  to  determine. 

The  auditor  leaves  the  matter  here  and  has  not  undertaken  to 
decide  which  of  the  two  offices,  if  either,  Mr.  Baldwin  lawfully  hoi  Js 
or  has  held.  As  his  fee  account  as  United  States  commissioner  is 
the  only  account  which  is  before  the  auditor  for  settlement,  I  assume 
that  the  auditor  intends  to  hold  that  he  is  not  lawfully  entitled  to 
fees  claimed  as  commissioner.  If  such  is  the  purport  of  the  decision, 
it  is  disapproved  as  to  this  conclusion. 

At  the  time  of  his  appointment  as  referee  Mr.  Baldwin  was  in- 
eligible under  the  statute  for  appointment  to  that  office,  and  there- 
fore his  appointment  and  acceptance  thereof  did  not  confer  upon  him 
legal  investiture  of  the  office.    He  has  therefore  never  held  de  jure 
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title  to  that  office,  there  being  do  evidence  of  an  electioD  between 
tlw  two  offices  or  of  intention  on  his  part  to  relinquish  the  office  of 
United  States  commissioner.  (United  States  v.  Hartha,  172  U.  S., 
567.) 

Upon  the  facts  before  me  I  must  hold  that  Mr.  Baldwin  has  not 
relinquiahed  or  forfeited  his  right  to  hold  the  office  of  United  States 
commissioner  and  to  receive  the  lawful  fees  of  that  office. 

His  compensation  as  referee  is  derived  from  fees  charged  against 
die  pedtioners  in  bankruptcy  and  is  not  chargeable  U>  or  involved  in 
ftny  a«eount  with  the  United  States.  Therefore  there  neither  isnor 
can  be  any  question  for  decision  by  the  auditor  or  by  this  office  as  to 
the  Ic^lity  of  compensation  received  from  this  source. 


Wbere  tlw  lowest  bid,  In  tbe  aggregBte,  for  famishing  certain  mlHcellaneotut 
inqipllefl  Is  accepted,  snch  bid  Is  Indivisible,  and  accordlnglr  the  unit  price 
speclOed  therein  tot  a  certain  article  must  be  paid  therefor,  altbough  auch 
prliM  Is  in  exfCM  of  the  standard  price  of  that  particular  article  la  the  open 


9««1alos  br  CoKptrvUer  Warwick,  December  13,  1S16: 

Maj.  Edward  N.  Johnson,  Corps  of  Engineers,  United  States 
Army,  requested,  November  27,  1916,  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing,  per  certificate  No. 
39438,  dated  October  14, 1916,  in  settlement  of  his  accounts  as  engi- 
neer officer  at  Wilmington,  Del.,  for  the  period  ending  July  12,  1916, 
credit  for  $1,  representing  part  payment  made  to  Lippincott  &  Co., 
voucher  No.  18,  October,  1915,  for  two  "Big  Ben"  alarm  cloclcs,  at 
$3  each. 

The  auditor  disallowed  the  credit  in  question  for  reasons  stated  as 
ioUows : 

"  The  standard  retail  price  of  this  make  of  alarm  clock  is  $2.50 
each,  delivered  in  any  part  of  the  United  States." 

By  circular  letter,  dated  June  16, 1916,  the  engineer  officer  at  Wil- 
mington, Del.,  requested  proposals  from  various  dealers  for  furnish- 
ing, among  other  things,  class  3  of  miscellaneous  supplies  for  the 
U.  S.  S.  dredge  Minquas.  This  class  of  supplies  included  a  large 
number  of  miscellaneouB  items,  such  as  buckets,  dustpans,  brooms, 
etc.,  inclading  two  nickel  alarm  clocks  known  to  the  trade  as  the 
"Big  Ben"  clock. 

Lippincott  &  Co.,  by  proposal  without  date,  offered  to  furnish  all 
the  supplies  enumerated  in  said  schedule  3  at  an  aggregate  price 
of  $194.77^  this  aggregate  price  including  the  two  alarm  clocks,  as 
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above  stated,  at  $3  each.  The  other  bids  received  at  the  same  time 
were  higher  in  the  aggregate,  the  next  low  bids  being  $197.70, 
$211.28,  and  $226.49,  respectively,  for  furnishing  all  the  enumerated 
articles. 

Lippincott  &  Co.'s  bid,  being  the  lowest  in  the  aggregate,  was  ac- 
cepted, the  articles  enumerated  therein  were  furnished,  and  Lippin- 
cott &  Co.  paid  the  bid  price,  namely,  $194.77. 

From  the  voucher  covering  this  and  other  payments  the  auditor 
disallowed  credit  for  $1  of  the  amount  paid,  representing  an  alleged 
excess  price  paid  for  the  two  alarm  clocks. 

It  is  true  that  the  standard  price  of  the  alarm  clock  known  as  the 
Big  Ben  is  $2.50,  and  the  clock  is  sold  at  this  price  throughout  the 
country  without  exception  so  far  as  I  am  aware,  but  this  fact  does 
not  affect  the  question  here  involved,  for  Lippincott  &  Co.  did  not 
propose  to  furnish  the  alarm  clocks  and  nothing  else,  but  its  proposal 
was  to  furnish  many  articles,  included  in  which  happened  to  be  two 
alarm  clocks;  and,  while  its  unit  price  for  said  clocks  was  in  excess 
of  the  standard  price,  its  aggregate  price  for  all  the  articles  was 
lower  than  the  aggregate  price  of  any  other  bidder. 

Under  the  circular  tlie  engineer  officer  could  not  accept  the  hid 
as  to  part  of  the  schedule  and  reject  it  as  to  other  parts,  but  was 
bound  to  accept  the  lowest  and  best  bid  on  the  scliedule  as  a  whole, 
and  this  was  done.  It  could  not  be  said,  therefore,  that  too  much 
was  paid  for  the  alarm  clocks  as  such.  The  contractor  might  have 
charged  several  times  the  standard  price  for  these  clocks,  if,  by  re- 
ducing the  ordinary  price  of  other  articles,  it  was  yet  the  low  bidder 
on  the  schedule  as  a  whole;  and  the  fact  tliat,  in  the  present  case,  it 
listed  the  clocks  at  above  the  standard  prire  is  immaterial. 

The  action  of  the  auditor  in  disallowing  credit  for  the  item  con- 
cerned is  disaffirmed.    *    *    * 


ALLOTXENTS  OF  PAT,  AMMt—VKZS  VOEFEITBV. 

Where  an  enlisted  man  of  the  Army  allots  a  portion  of  his  pay  and  thereafter, 
before  the  allottee  has  reduced  any  such  allotments  to  possewlon,  is  sen- 
tenced by  court-martial  to  forfeit  all  pay  tb«i  due  (at  ttme  of  sentence), 
such  unpaid  allotments  are  included  Id  his  pay  "then  due,"  and,  accord- 
ingly, are  forfeited  by  the  sentence  of  the  court-martlaL 

Deelilon  by  OamptTOller  Warwick,  December  14,  1916: 

Koy  A.  Guill  applied  November  13,  1916,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
586587,  dated  November  13,  1915,  wherein  his  claim  for  $60  allot- 
ment withheld  from  his  pay  in  payments  made  to  him  in  the  Philip- 
pine Islands  for  period  from  June  1, 1914,  to  November  SO,  1914,  as 
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an  enlisted  men  in  Company  K,  Third  Battalion  of  Engineers,  and 
not  paid  the  allottee,  was  disallowed  as  follows; 

**  Having  been  dishonorably  discharged  forfeiting  all  pay  and 
allowances  due  by  sentence  of  a  G.  C.  M.,  no  allowance  can  be  made." 

It  is  shown  by  the  military  records  that  Hoy  A.  Guill  was  enlisted 
June  3,  1913,  as  second-class  private  in  Company  K,  Third  Bntal- 
lion  of  Engineers;  promoted  to  first-class  private  June  1,  1914,  and 
to  corporal  November  14,  1914;  reduced  to  second-class  private 
December  11,  1914;  tried  by  a  general  court-martial  convened  at 
Fort  Mills,  Corregidor  Island,  P.  I.,  found  guilty  of  violation  of 
twenty-first,  sixty-second,  and  thirty-third  articles  of  war,  and 
sentenced — 

"To  be  dishonorably  discharged  the  service  of  the  United  States, 
to  forfeit  all  pay  and  allowances  now  due  or  to  become  due  while  in 
confinement  under  this  sentence,  and  to  be  confined  at  hard  labor  at 
such  place  as  the  reviewing  authority  may  direct  for  two  yeara" 

The  sentence  was  approved  by  competent  authority  and  promul- 
gated in  G.  C.  M.  O.  No.  809,  Headquarters  Philippine  Department, 
dated  at  Manila,  P.  I.,  May  14,  1915,  and  the  Pacific  Branch,  United 
tjtates  Military  Prison,  Atcatraz,  Gal-,  was  designated  as  the  place 
or  confinement.  He  was  dishonorably  discharged  from  the  military 
service  May  20,  1915. 

So  much  of  War  Department  Special  Orders,  No.  152,  dated  June 
30, 1916,  as  relates  to  this  man  is  as  follows : 

"  28.  In  the  case  of  General  Prisoner  Roy  A.  Guill,  formerly  sec- 
ond-class private.  Company  K,  3rd  Battalion  of  Engineers,  now  con- 
fined at  the  Pacific  Branch,  United  States  Disciplinary  Barracks, 
Alcatraz,  Cal.,  the  unexecuted  portion  of  the  sentence  published  in 
G.  C.  M.  O.  No.  309,  Philippine  Department,  dated  May  14,  1915, 
is  remitted.  He  is  honorably  restored  to  duty  under  the  enlistment 
entered  into  by  him  June  3,  1913;  is  transferred  as  second-class  pri- 
vate to  the  Corps  of  Engineers,  unassigned,  and  is  detailed  to  duty 
at  the  Pacific  Branch,  United  States  Disciplinary  Barracks,  for  a 
period  not  to  exceed  three  months.     •    •     • 

"  By  order  of  the  Secretary  of  War." 

The  claimant's  application,  dated  August  2,  1915,  is  worded,  in 
part,  as  follows: 

"  I  made  an  allotment  to  Hibernia  Savings  and  Loan  Society,  San 
Francisco.  Cal.,  for  $10  per  month  for  twenty  months,  to  take  effect 
June  1,  1914.  Said  allotment  became  effective  in  my  company  June 
1, 1914,  $10  per  month  being  deducted  from  my  salary  from  that  date 
to  Dec.  1,  1914.  About  Dec.  8,  1914,  Captain  Pettis  received  a  com- 
munication from  Paymaster's  Office,  Washington,  D.  C,  stating  that 
in  checking  company  pay  roll  •  *  •  they  noted  a  deduction 
*  •  *  for  allotment;  that  the  Washington  office  had  never  been 
notified  of  my  allotment,  did  not  know  to  whom  it  was  made,  and 
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that  ther  nould  hold  matter  up  pending  further  instructions  from 
me.  I  ^lled  in  blank  form  discontinuing  allotment  from  date  of 
bemnning.  This  discontinuance  was  forwarded  from  my  company 
to  Paymaster's  Office,  Washington,  D.  C.  Captain  Pettis  refused  to 
reimburse  me  far  amount  deducted  ($60)  from  June  1  to  Dec.  1, 
1914,  until  such  time  as  my  discontinuance  was  received  at  Washing- 
ton and  Washington  office  had  acknowledged  receipt  of  Bame.  Be- 
fore reply  from  Washington  was  received,  or  on  March  10,  1915,  I 
whs  confined  awaiting  general  court-martial.  •  •  •  My  claim  is 
that  through  no  fault  of  mine  I  have  been  deprived  of  $60.  Had 
allotment  not  gone  nstray  I  would  have  had  $60  in  bank  payable  to 
me  and  mc  only.  Every  pay  roll  whereon  this  deduction  *  •  • 
was  made  was  duly  signed  by  me.  Captain  Pettis  deducted  this  $60 
without  any  authority  from  Paymaster  General  to  do  so;  and  as 
fault  lies  with  Government  and  not  with  me,  and  that  while  the 
United  States  Government  has  this  money  in  its  keeping  it  must  be 
looked  upon  in  nature  of  deposits  and  not  affected  by  my  discharge." 

Capt  Charles  It.  Pettis,  Company  K,  Third  Battalion  Engineers, 
Fort  Mills,  P.  I.,  to  whom  claimant's  application  was  sent,  for- 
warded the  application  to  The  Adjutant  General  of  the  Army,  Sep- 
tember 5, 1915,  with  indorsement  as  follows; 

"1.  I  was  not  in  command  of  the  company  until  February,  1915; 
the  statements  of  Roy  A.  Guill  are  substantially  correct.  A  letter 
is  enclosed  which  was  written  by  1st  Lieut.  Raymond  F.  Fowler,  tem- 

Sorarily  commanding  the  company,  to  the  quartermaster  at  Fort 
[ills,  in  regard  to  this  matter,     •     •     * 

"2.  It  would  seem  that  Guill  would  have  the  money  now  if  a 
letter  to  the  Quartermaster  General  had  not  failed  to  reach  its  desti- 
nation. 

"3.  The  sentence  in  the  case  of  Guill  included  'to  forfeit  all  pay 
and  allowances  now  due  or  to  become  due  while  in  confinement  under 
this  sentence.'  This  $60  might  be  a  part  of  the  'pay  now  due';  but 
as  he  was  deprived  of  the  use  of  this  money  for  several  months  pre- 
vious to  his  trial,  and  through  no  fault  of  his  own,  it  would  seem 
that  his  claim  against  the  Government  is  worthy  of  consideration." 

First  Lieut.  Raymond  F.  Fowler's  letter  dated  May  20,  1915,  and 
addressed  to  Capt  Edward  Canfield,  jr.,  disbursing  officer,  is  worded 
in  part  as  follows: 

•  ••**«« 

"2.  2nd  Class  Private  Roy  A.  Guill  made  application  for  an 
allotment  on  the  regular  form  to  the  Hibemia  Savings  and  Loan 
Society  of  San  Francisco,  Cal.,  of  $10.00  per  month  for  20  months, 
commencing  June  1,  1914.  This  application  was  never  received  by 
the  Quartermaster  General  of  the  Army. 

"  3.  On  January  8, 1915,  a  form,  18a,  was  forwarded  to  the  Quarter- 
master General  requesting  that  the  allotment  be  discontinued  from 
date  of  commencement,  and  on  March  29,  1915,  a  letter  was  received 
from  the  Quartermaster  General  of  the  Army,  stating  that  the  allot- 
ment had  been  discontinued  trom  date  of  commencement.  June  1, 
'»"■  ,        C.O(K,lc 
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"4.  In  the  meantime  $10.00  a  month  for  6  months  had  been  de- 
ducted on  the  pay  rolls,  a  total  of  $60.00. 

"6.  This  man  was  last  paid  to  February  28,  1916,  and  was  con- 
fined on  March  10,  1916.  He  was  dishonorably  discharged  May  20, 
1915,  and  aeutcinced  to  forfeit  all  pay  and  allowances  now  due  or  to 
become  due  while  under  this  sentence." 

Attorneys  for  appellant  state: 

**  Inasmuch  as  the  final  decision  of  the  question  as  to  whether  this 
pay  was  forfeited  is  still  pending,  it  is  submitted  that  this  order 
remits  so  much  of  the  sentence  as  would  affect  it,  if  it  affected  at  all 
this  allotted  money.  *  *.  *  The  allotment  was  in  legal  contem- 
plation a  transfer  of  the  account  from  one  between  the  soldier  and 
the  United  States  to  one  between  the  allottee  and  the  United  States, 
and  in  that  view  of  the  law  any  money  which  had  been  allotted 
should  be  treated  as  money  paid.  The  question  was  one  which  the 
pay  department  was  not  prepared  to  act  on,  and  it  was  passed  on  to 
the  accounting  officers  of  the  Treasury.  As  there  has  not  been  a 
final  decision  yet,  and  as  the  unexecuted  portion  of  the  sentence  has 
been  reniitt«d  by  the  convening  authorities,  it  is  submitted  that  this 
money  should  now  be  placed  to  the  man's  credit." 

No  assignment  of  pay  by  an  enlisted  man  of  the  Army  previouB  to 
his  discharge  is  valid  (sec.  1291,  Bev.  Sta.).  The  transfer  or  assign- 
ment of  any  claim  against  the  United  States  is  "  absolutely  null  and 
void  "  unless  made  in  accordance  with  the  provisions  of  section  3477 
of  the  Revised  Statutes.  The  law  which  authorizes  the  Secretary  of 
War  to  permit  enlisted- men  of  the  Army  to  make  allotments  of  their 
pay  is  section  16,  act  of  March  2, 1899  {30  Stat.,  981) ,  which  provides: 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
permit  enlisted  men  of  the  United  States  Army  to  make  allotments 
of  their  pay,  under  such  regulations  as  he  may  prescribe,  for  the 
support  of  their  famihes  or  relatives,  for  their  own  savings,  or  for 
other  purposes,  during  sucli  time  as  they  may  be  absent  on  distant 
duty,  or  under  other  circumstances  warranting  such  action." 

The  intentiim  of  the  act  is  to  save  the  stddier  from  the  iucon- 
Tenioice,  delay,  risk,  and  expense  of  transmitting  money  to  remote 
places  after  it  has  been  received  by  him  from  a  paymaster  (6  Comp. 
Dec.,  253).  A  system  of  rules  under  which  enlisted  men  may  make 
sUotmmts  of  their  pay  was  published  in  War  Department  G.  O. 
No.  149  of  August  17, 1899,  and  carried  ioto  the  Army  KegulatioDB 
of  1918  as  paragraphs  1347  to  1300,  inclusive.  An  allotment  au- 
thorized by  the  act  of  March  2,  1899,  is  not  an  assignment,  but:  is 
simply  an  order  in  the  nature  of  a  power  of  attorney  authorizing  a 
person  other  than  the  original  claimant  to  collect  and  receipt  for  the 
pay  allotted,  notwithstanding  the  prohibitions  contained  in  sections 
1291  and  8477,  Revised  Statutes,  against  the  assignment  of  pay  by 
an  enlisted  man  during  his  service,  and  against  the  assignment  ot 

.Otitic 


344  DECISIONS  OF   THE  COMPTROLLEB. 

claims  or  the  execution  of  powers  of  attorney  for  the  collection  of 
claims. 

In  reply  to  the  contention  that  the  order  (No.  152)  of  June  30, 
1916,  remits  so  much  of  the  sentence  as  affects  the  money  allotted 
by  this  soldier,  attention  is  invited  to  the  fact  that  it  is  **  the  unexe- 
cuted portion  of  the  sentence  "  that  is  remitted.  In  a  case  like  this, 
of  a  forfeiture  of  pay  and  allowances  by  sentences  of  a  general  court- 
martial,  the  pay  and  allowances  due  the  soldier  at  the  date  of  ap- 
proval of  the  sentence  and  the  date  of  his  discharge  from  the  service 
is,  in  contemplation  of  law,  returned  to  the  General  Treasury  and  be- 
comes public  money  and  can  not  be  withdrawn  and  restored  to  the 
soldier  except  by  the  authority  of  Congress.  The  order  could  not 
remit  an  executed  punishment  or  restore  an  executed  forfeiture  of 
pay  and  allowanes  (Digest  Op.  Judge  Adv.  Genl.  of  the  Army,  sees. 
1394  and  18T9,  ed.  of  1901). 

The  auditor's  action  in  disallowing  the  claim  in  this  case  is  in 
accordance  with  the  decisions  of  this  office  June  16,  1903  (26  MS. 
Comp.  Dec.,  186),  and  October  17,  1907  (43  MS.  Comp.  Dec.,  179), 
of  which  the  syllabi  have  been  carried  into  the  Pay  Department 
Manual  of  1910,  as  paragraph  24,  as  follows: 

"24.  If  'the  allottee  failed  to  reduce  the  allotment  to  possession 
prior  to  the  soldier's  dishonorable  dischara;e  from  the  service  with 
forfeiture  of  all  pay  and  allowances  then  due,  payment  of  the  allot- 
ment is  not  authorized.' — Comp.,  Oct.  17, 1907. 

"Allotments  do  not  give  a  vested  right  to  the  money  allotted  and 
an  allotment  deducted  from  the  pay  of  a  soldier  who  deserts  before 
payment  of  the  amount  to  the  allottee  is  not  payable,  but  is  for- 
feited to  the  United  States."— Comp.,  July  16,  1903. 

The  action  of  the  auditor  is  affirmed    •    *    *. 


KESICAL  TSEATICEHT  IX  PBITATE  HOBFITAL,  OKQAMIZBIt  HZLtTUL 

me  OovenuuaDt  la  not  (Chargeable  with  tbe  cost  of  loedlcal  treatment  f umbdiet) 
by  a  private  bospital  to  an  enlisted  man  of  tbe  Oi^ulaed  Ullitla  called  out 
Id  the  national  defense  where  the  raaa,  at  hia  own  request  and  toe  his  own 
coDvenleoce,  was  permitted  to  leave  the  mllltHiy  hospital  to  go  to  )iU  home, 
and  thereafter  entered  the  private  hospital  on  his  own  responsibility. 

Iteelalon  by  OomptrvUer  Warwick,  Deoanber  10,  IBIS: 

The  South  Carolina  Baptist  Hospital  applied  December  8,  1916, 
for  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing,  by  settlement  No.  541255,  dated  November  21,  1916,  its 
claim  for  care  and  treatment  of  Herman  Martin,  private.  Company 
F,  South  Carolina  Infantry,  National  Guard,  for  the  period  from 
July  5  to  August  80,  1916. 
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The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"The  soldier  was  not  entitled  to  treatment  in  a  private  hospital, 
as  hospital  care  and  treatment  were  available  at  his  camp.  On  leav- 
ing camp  he  was  no  longer  in  a  'duty  status'  and  was  not  entitled 
to  private  medical  attendance  at  Government  expense.  The  patient 
was  not  sent  to  or  authorized  to  enter  the  hospital  for  treatment. 
Public  funds  are  not  available  for  payment  of  expenses  for  private 
medical  attendance  upon  a  person  not  entitled  thereto." 

IJeut.  Maddox,  the  medical  officer  in  charge  at  the  camp  at  which 
this  soldier  reported  under  the  President's  call  of  June  18,  1916, 
makes  the  following  statement  with  reference  to  this  case : 

"  1.  Herman  0.  Martin  arrived  Camp  Moore,  Styx,  S.  C,  on 
June  24,  1916.  He  reported  with  his  company  for  typhoid  and  ■ 
smallpox  vacc.  on  June  25,  1916;  but  as  his  temperature  at  the  time 
was  slightly  above  normal  he  was  not  inoculated,  but  required  to 
report  daily  thereafter  for  observation.  His  daily  temperature 
gradually  increased,  and  7  a.  m.  July  1,  1916,  his  tranperature  waa 
100°  F.,  and  he  was  admitted  to  the  infirmary  for  treatment.  At 
this  time  a  temporary  diagnosis  of  tvphoid  was  made  and  on  July 
S,  1916,  a  positive  diagnosis  was  maae.  The  patient  stated  that  he 
had  been  exposed  to  typhoid  during  the  months  of  May  and  June, 
1916. 

^i.  Owing  to  his  continuous  weeping  and  pleading  to  be  sent 
to  his  home,  and  with  his  positive  assurance  that  he  could  be  prop- 
erly cared  for  at  home,  I  deemed  it  advisable  not  to  interfere,  as 
the  shock  from  the  disappointment  might  prove  a  serious  menace  to 
his  recovery. 

**  8.  Inasmuch  as  there  was  no  convenient  way  for  him  to  be  car- 
ried home,  I  sent  Sgt.  Eobin  E.  Brown  and  Corpl.  Walter  Pope  with 
hiin,  both  assuring  me  on  their  return  that  he  had  reached  his  home 
in  Huger  St.,  Columbia,  S.  C,  in  good  condition. 

"4.  He  was  not  sent  to  the  Baptist  Hospital  by  me.  He  could 
have  been  treated  -fully  as  well  at  the  regimental  infirmary. 

"  6.  Hie  illncn  existmg  piicH-  to  his  arrival  at  Camp  Moore,  Styx,. 
S.  C,  he  was  unable  to  preient  himself  for  the  usual  physical  exami- 
nation prior  to  muster  in ;  therefore  he  was  not  mustered  into  the 
Federal  service. 

"6.  Had  he  been  mustered  into  the  Federal  aerrice,  I  ^ould 
consider  it  a  direct  disobedience  of  orders  for  him  to  go  to  the  hos- 
pital or  anywhere  else,  and  I  should  consider  that  he  was  absent 
without  leave." 

In  another  indorsement  by  Lieut.  Maddox  the  following  state- 
ments were  made : 

"  T.  Herman  O.  Martin  was  not  sent  to  the  Baptist  Hospital  by 
me,  nor  do  I  know  by  what  authority  he  was  sent. 

"2.  Ho  came  into  camp  a  sick  man,  with  the  statement  that  he 
had  been  cxpowd  to  typhoid  in  his  home  during  the  months  of 
Hay  and  June,  1916. 
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"  4.  He  having  no  means  at  hand  with  which  to  defray  his  expenses 
home,  and  with  his  and  his  father's  positive  assurance  that  bis 
family  were  perfectly  willing  and  finaDcialty  able  to  care  for  him,  I 

grocured  a  vehicle  and  had  two  soldiers  accompany  him  to  his  home, 
oth  of  these  soldiers  assured  me  on  their  return  to  camp  that  he 
(Martin)  reached  home  in  good  condition. 

"6.  The  man's  statements,  which  were  at  the  time  confirmed  by 
his  father,  concerning  his  home,  finances,  and  the  family  willingness 
to  care  for  him  during  his  illness  now  appear  to  have  been  untrue, 
and  that  they  were  only  used  to  get  out  of  the  military  service, 
thereby  defrauding  the  Government." 

These  statements  are  supported  by  the  affidavits  of  the  soldiers 
'  who  took  Private  Martin  from  the  camp  to  his  home,  and  of  several 
other  soldiers. 

In  view  of  the  evidence  presented,  it  must  be  held  that  it  was  at 
the  soldier's  own  request  and  for  his  own  convenience  that  be  was 
permitted  to  leave  the  camp  for  treatment.  Therefore  the  Qovern- 
ment  is  not  liable  for  the  expense  of  such  treatment  (S  Comp.  Dec., 
363;  16  id.,  786;  19  id.,  882;  65  MS.  Comp.  Dec.,  881,  May  13,  1918, 
Preston  v.  United  States,  87  Ct.  Cls.,  89). 

The  action  of  the  auditor  is  affirmed    *    •    *. 


EBXIStEO    MAS,    OKSAHIZED    XZLITIA,    KEJSCTZD    FOR    FISE&AL 
8EBVICB  BT  8TATB  AUTEOXITIEB. 

Where  an  enlisted  man  of  the  Organized  Mtlttla  reported  nt  the  rendezvous  of 
his  organization  pursuant  to  an  order  of  the  President  calling  out  the 
militia  in  the  national  defense,  but  was  thereafter  rejected  for  Federal 
service  by  the  State  nuthorlttee,  such  rejection  iB  of  no  legal  force  or  effect 
unless  confirmed  by  the  Federal  authorities,  In  which  event  the  enlisted 
man  Is  entitled  to  pay  from  Federal  funds  from  the  date  of  reportlog  at 
such  rendezvous  to  the  date  of  his  rejection. 

Comptroller  Warwick  to  the  Depot  Haartennaiter,  TJotted  Btatei  Amj,  Wa>lf 
lEfton,  D.  C,  December  ID,  1916: 

I  have  your  letter  of  the  13th  instant,  submitting  final  statements 
and  an  account  in  favor  of  Wallace  B,  Bagnall,  private,  Company 
I,  Fourth  Maryland  Infantry,  National  Guard,  covering  period  from 
the  date,  June  19,  1916,  he  reported  at  ccanpany  rendezvous  under 
call  of  the  President  of  June  18, 1916,  to  the  date  he  was  rejected  by 
the  Maryland  State  medical  examiners,  which  appears  to  have  been 
on  July  3,  1916,  and  requesting  decision  whether  the  man  is  entitled 
to  be  paid  from  Government  funds  for  the  period  of  his  said  services. 

Your  doubts  about  the  payment  appear  to  grow  out  of  the  fact 
that  the  man  was  examined  and  discharged  by  the  State  authorities 
without  being  presented  to  the  United  States  musterins  officer  for 
muster  into  the  service  of  the  United  States.  ,        CitHUjIc  ■ 
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The  facts  as  gleaned  from  the  papers  submitted  are  that  Private 

[  Bagnall  reported  at  the  armory  in  Baltimore,  Md.,  June  19,  1916, 

and  left  the  armory  or  home  rendezvous  for  the  State  mobilization 

«amp  at  Laurel,  Md.,  June  23, 1916,  where  presumably  he  arrived  the 

same  day, 

The  militia  or  National  Guard  of  Maryland  was  called  into  the 
service  of  the  United  States  under  section  4  of  the  act  of  January 
21,  1903  (32  Stat.,  776),  as  amended  and  reenacted  by  section  3  of 
the  act  of  May  27, 1908  (35  Stat,  401). 

Section  7  of  the  act  of  May  27,  1908,  provides  that — 

"  •  •  •  when  the  militia  is  called  into  the  actual  service  of  the 
TTnited  States,  or  any  portion  of  the  militia  is  called  forth  under  the 
provisions  of  tliis  act,  their  pay  shall  commence  from  the  day  of  their 
appearing  at  the  place  of  company  rendezvous,     *     •     *." 

Private  Bagnall  was  in  the  service  of  the  United  States  from  the 
moment  he  reported  at  the  company  or  home  rendezvous  under  the 
call  of  the  President.  He  had  no  choice  but  to  obey  the  call  of  the 
President.  His  continuance  in  the  service  or  rejection  should  have 
been  by  the  action  of  the  United  States  authorities  and  not  by  the 
State  authorities.  The  latter  had  no  legal  authority  in  the  premises 
'  after  the  man  had  reported  in  obedience  to  the  call  of  the  President. 
After  the  receipt  by  the  State  authorities  of  the  President's  call  they 
were  unauthorized  to  order  the  discharge  of  an  enlisted  man,  the 
Federal  authorities  alone  having  power  to  relieve  him  from  his  ob- 
ligation. The  action  of  the  State  authorities  in  rejecting  Private 
Bagnall  was  without  legal  force  or  effect;  but  if  the  proper  United 
States  authorities  will  now  confirm  their  action,  I  am  of  opinion, 
in  view  of  the  provisions  of  the  act  of  May  7,  1908,  that  Private 
Bagnall  may  he  paid  from  the  date  he  reported  at  company  rendez- 
TouH  to  the  date  he  was  rejected,  which  in  his  case  was  tantamount 
to  a  discharge  from  the  United  States  service.  The  question  sub- 
mitted is  answered  accordingly. 


QOOD-OOHDirCT  HEDAI8,  KAKHTB  COUPS. 

Under  existing  law  and  regulattona  enlisted  men  of  the  Marine  Corps  are  en~ 
titled  to  pa7  on  account  of  good-conduct  medals  not  only  where  such  medals 
are  Issued  on  discharge  but  also  where  the?  are  Issued  on  extension  of 
enlistments. 

SealsloB  bj  Oomptroller  Warwiok,  December  SO,  ISlfl: 

The  Secretary  ol  the  Navy  applied  September  20,  1916,  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  Navy  Department  in  dis- 
allowing, per  settlement  8143-D,  July  31,  1916,  in  the  accounts  of 
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H.  C.  Reisinger,  assistant  paymaster,  United  States  Marine  Corps, 
the  following  items: 

"  John  E.  Dimsey,  sgt.  (No.  5,  M.  B.  Navy  Yard,  D.  C,  July, 
1915.)  Credit  for  medal  on  extension  of  enlistment  July  27-31,  * 
das  @  830,  disallowed  July  81,  1916,  per  Compt.  Dec.  July  17,  1916 
(PayM.  C.  1916),  $11. 

"  Michael  O'Leary,  pvt.  No.  77,  M.  B.  Port  Eojal,  July,  1915. 
Credit  for  medal  on  extension  of  enlistment  June  80  to  July  81, 
1915,  1  mo.  1  day  @  83*,  disallowed  July  81,  1916,  per  Compt.  Dec. 
July  17, 1916  (Pay  M.  C.  1916),  $86." 

The  Secretary  of  the  Navy  in  the  same  letter  applied  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  Navy  Department  in  dis- 
allowing, per  settlement  823&-D,  September  5,  1916,  in  the  accounts 
of  William  G.  Powell,  assistant  paymaster.  United  States  Marine 
Corpsj  the  following  items: 

"  No.  144,  Wm,  Scruggs,  pvt.  Amount  credited  for  medal  on  ex- 
tension of  enlistment  disallowed  Sept.  5,  1916  (Comp.  Dec.,  July  17, 
1916)  (PayM.  C.  1916),  $83. 

"  No.  148,  William  Scruggs,  pvt.  Paid  for  G.  C.  medtfl  from 
Sept.  18  to  <!)ct.  81, 1915,  upon  extension  of  enlistment.  Not  entitled 
to  G.  C.  medal  upon  extension  of  enlistment,  per  Comp.  Dec.  July 
17, 1916.     Disallowed  Sept,  5,  1916  (Pay  M.  C.  1916),  $1.33." 

From  the  records  it  appears  that  John  E.  Dimsey,  sergeant,  United 
States  Marine  Corps,  reenlisted  in  the  Marine  Corps  September  27, 
1911,  and  extended  his  enlistment  for  two  years  from  July  27,  1915, 
to  July  26,  1917.  He  was  awarded  good-oonduct  medal  bar  No. 
838  from  July  26,  1915,  the  date  his  enlistment  of  September  27, 
1911,  expired. 

It  appears  that  Michael  O'Leary,  private,  Uaited  States  Marine 
Corps,  enlisted  in  the  Marine  Corps  June  30, 1911,  and  extended  bis 
enlistment  for  one  year  from  June  80, 1915,  to  June  29, 1916.  He  was 
awarded  good-conduct  medal  No.  5204  from  June  29,  1915,  the  date 
his  enlistment  of  June  30,  1911,  expired. 

It  appears  that  William  Scruggs,  private.  United  States  Marine 
Corps,  enlisted  in  the  Marine  Corps  September  13, 1911,  and  extended 
his  enlistment  for  three  years  from  September  18,  1915,  to  Septem- 
ber 12,  1918.  He  was  awarded  good-conduct  medal  No.  5485  from 
September  12, 1915,  the  date  his  enlistment  of  September  13, 1911,  ex- 
pired. 

The  auditor's  disallowances  were  made  in  accordance  with  the  de- 
cision of  this  office  dated  July  17, 1916  (28  Comp.  Dec,  22),  wherein 
it  was  held,  quoting  the  syllabus: 

*'An  enlisted  man  of  the  Marine  Corps  is  entitled  to  pay  on  account 
of  a  good-conduct  medal  only  when  such  medal  was  issued  to  him  on 
discharge,  and  not  on  extension  of  his  enlistment." 


rc.,z.d.vCoOt^lc 


DECISIONS  OF  THE  COMFTBOLLEB.  349 

The  point  raised  and  decided  in  that  case  was  whether  an  enlisted 
man  of  the  Marine  Corps  who  extends  his  enlistment  for  the  period 
of  one  year  is  entitled,  under  article  4172,  Navy  Regulations,  1913, 
to  an  award  of  a  good  conduct  medal  on  the  expiration  of  his  enlist- 
ment, or  only  upon  discharge  from  the  enlistment  so  extended. 

The  said  regulation  was  made  prior  to  the  time  the  act  of  August 
22, 1912  (37  Stat.,  231),  authorizing  the  extension  of  the  time  of  en- 
listment of  enlisted  men  in  the  Navy,  was  held  by  the  department  to 
be  applicable  to  enlisted  men  in  the  Marine  Corps,  and  clearly  con- 
templated the  award  of  the  medal  only  on  the  termination,  of  the  serv- 
ice under  the  enlistment  as  marked  by  the  discharge  therefirom. 

Ordinarily  a  man  was  discharged  on  the  expiration  of  his  enlist- 
ment and  the  good-conduct  medal  was  awarded  at  the  time  of  dis* 
charge  in  recognition  of  his  good  behavior  and  faithful  anrrice  dur- 
ing enlistment  from  which  he  was  discharged. 

As  indicated  above,  the  construction  of  said  article  4172  standing 
alone  waB  the  sole  question  considered  in  that  decision.  In'  the  case 
now  before  me  other  matters  and  considerations  in  connection  there- 
with are  presented  for  consideration. 

On  April  6, 1915,  the  Secretary  of  the  Navy  decided  that  the  act  of 
August  22,  1912,  authorizing  the  extension  of  the  time  of  enlistment 
of  enlisted  men  in  the  Navy,  was  applicable  to  enlisted  men  in  the 
Marine  Corps.  The  extension  of  the  act  to  the  Marine  Corps,  in  so 
far  as  it  concerns  the  right  to  extend  enlistments,  has  to  do  with  the 
administration  of  the  Navy,  and  is  therefore  a  question  for  con- 
sideration primarily  by  the  administrative  officers.  This  decision 
of  the  Secretary  will  not  be  questioned  by  this  office. 

Under  date  of  July  2, 1915,  the  commandant  of  the  Marine  Corps 
issued  aa  order  covering  extension  of  enlistments  in  the  Marine 
Corps,  as  authorized  by  the  Secretary  of  the  Navy  on  April  8,  1915, 
paragraph  6  of  which  tffder  provides: 

"Upon  the  first  extension  of  an  enlistment,  a  transcript  of  the 
four  years'  service  markings,  obtained  as  in  closing  the  service- 
record  book  for  discharge,  the  offenses  committed  dunng  the  enlist- 
ment, the  character  to  which  the  man  would  be  entitled  if  discharged, 
and  whether  or  not  recommended  for  a  good-conduct  medal  orlmr 
(if  entitled  to  character  excellent)  shall  be  entered  in  the  place  pro- 
vided on  the  form  of  'Agreement  to  Extend  Enlistment.' " 

In  accordance  with  the  provisions  of  this  order  it  has  been  the 
practice  in  the  Marine  Corps,  since  that  date,  to  award  good- 
conduct  medals  to  enlisted  men  who  extend  their  enlistments  upon 
the  expiration  of  their  original  enlistmente,  and  such  action  was 
taken  in  the  cases  of  the  men  in  which  the  above  disallowances  were 
made. 
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This  practice  ia  approved  by  the  Navy  Department  in  indorsement 
on  the  papers  in  this  c&se,  dated  September  20, 1916,  as  follows: 

"  The  department's  intention,  in  so  far  as  concerns  awards  of  sood- 
conduct  medals  in  cases  of  extended  enlistment  in  the  Marine  Corps^ 
was  correctly  interpreted  by  the  major  general  commandant  in  the 
particular  cases  which  occasioned  the  attached  correspondence." 

Taking  into  consideration  the  fact  that  a  man  is  usually  dischai^ied 
at  the  expiration  of  his  enlistment  unless  it  is  extended,  and  the  pro- 
visions of  the  act  of  August  2S,  1912,  that  the  men  who  extend  their 
enlistments  as  therein  authorized,  subsequent  to  the  date  of  the  ex- 
piration of  the  then  existing  four-year  term  of  enlistment  "diall 
be  entitled  to  and  shall  receive  the  same  pay  and  allowances  in  all 
respects  as  though  regularly  discharged  and  leenlisted  immediately 
upon  expiration  of  their  term  of  enlistment,"  it  would  seem  that  the 
awarding  of  the  medals  in  these  cases,  upon  the  expiration  of  tn- 
listment,  so  that  the  men  might  thereafter  receive  extra  pay  there- 
for the  same  as  if  discharged  and  immediately  reenlisted,  was  in 
harmony  with  the  spirit  and  general  purpose,  if  not  the  letter,  of  the 
law  and  reguIation& 

I  am  therefore  of  opinion  that  the  construction  by  the  commandant 
of  article  4172  taken  in  ccnnection  with  the  act  of  August  22,  1912^ 
as  to  his  authority  in  awarding  the  medals  in  question  nnder  the 
circumstances  is  not  so  clearly  wrong  as  to  justify  the  disallowance 
of  the  payments  made  therefor  to  the  men  holding  such  medals. 

It  may  be  noted  that  article  3664,  Navy  Regulations,  1913,  apply- 
ing to  enlisted  men  in  the  Navy  proper,  was  amended  by  changes  in 
Navy  Regulations  No.  5,  dated  July  15,  1915,  so  as  to  authorize  the 
awarding  of  good  conduct  medals  at  the  expiration  of  enlistment,  in 
case  of  extension,  where  otherwise  entitled. 

Article  4172,  applying  to  the  Marine  Corps,  has  also  been  amended 
so  as  specifically  to  authorize  the  awarding  of  the  medal  on  expira- 
tion of  enlistment  in  cases  of  extension,  which  amendment  will  ap- 
pear in  changes  in  Navy  Regulations  No.  7,  which  has  not  yet  been 
issued.  (See  letter  of  Acting  Secretary  of  the  Navy  to  commandant. 
United  States  Marine  Corps,  dated  August  31, 1916.) 

Under  all  the  facts  and  circumstances  upon  this  revision  the  said 
amounts  disallowed  by  the  auditor  will  be  allowed,  and  certificate 
of  differences  will  be  issued  accordingly. 

This  revision  is  limited  to  the  items  appealed  from,  and  the  right 
of  revision  is  reserved  as  to  all  other  items  in  the  account. 

The  decision  in  23  Comp.  Dec.,  22,  in  so  far  as  it  is  in  conflict  with 
the  ruling  herein  will  not  be  followed  hereafter. 
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LXASOrO   USD   VOK   AEEZAL   OPEKAHOITS,   AEKT. 

The  Bn>roprlatIon  for  tbe  pnrdiaae,  maDofactnre,  etc.,  of  airships  and  otber 
aerial  machines  Is  available  for  the  cost  of  leaelng  land  esaential  to  the 
operatlDn  of  such  machines. 

C«Biptraller  Warwlek  to  the  Seeietair  «f  War,  DeaembcT  W^  lfll6: 

By  your  reference  of  the  8th  instant  of  a  letter  of  the  officer  in 
diargfl  of  the  aviation  section  of  the  Signal  Corps,  United  States 
Army,  my  decision  is  requested  as  to  whether  the  appropriation  for 
the  purchase,  manufacture,  maintenance,  operation,  and  repair  of 
airships  and  other  aerial  machines  and  accessories  which  may  be 
necessary  for  the  aviation  sectitm  made  by  the  act  of  August  29, 1916 
(89  Stats.,  622),  is  available  for  the  lease  of  lands  for  aviation  pur- 
poses. 

By  said  act  there  is  appropriated  for  expenses  of  the  Signal  Corps 
of  the  Army  the  sum  of  $14,281,766,  with  the  proviso: 

"  That  no  more  than  $13,281,666  of  the  forepoing  appropriation 
shall  be  used  for  the  purchase,  manufacture,  maintenance,  operation, 
and  repair  of  airships  and  other  aerial  machines  and  accessories 
necessaiy  in  the  aviation  section ;    *    •    *." 

In  tbe  same  act  (pp.  622-23)  is  a  provi^on  of  appropriation,  a? 
follows : 

"  The  Secretary  of  War  is  directed  to  investigate  the  suitability  of 
the  various  military  reservations  for  aviation  purposes,  and  should 
any  of  the  reservations  be  found  not  suitable  and  not  available  for 
aviation  he  is  authorized,  in  his  discretion,  to  acquire,  by  purchase, 
condemnation,  or  otherwise,  for  the  United  States  of  America,  such 
land  as  may  be  necessary  for  aviation  purposes,  and  there  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  ap< 
propnated,  tiie  sum  of  $300,000,  or  so  much  thereof  as  may  be  neces- 
sary, for  said  purpose." 

In  his  letter  the  officer  in  charge  of  the  aviation  section.  Signal 
Corps,  says: 

"  3.  To  efficiently  carry  out  the  provisions  of  the  law,  in  addition 
to  the  provision  tor  airplanes  themselves,  hangars,  and  buildings 
necessary  for  their  accommodation  and  upkeep  and  the  personnel 
necessaiT  for  their  operation,  it  is  evidently  essential  that  grounds 
be  provided  for  from  which  the  airplanes  may  fly.  The  land  re- 
quired for  this  purpose  necessarily  must  consist  of  tracts  of  consid- 
erable size,  usually  of  600  or  more  acres.  If  these  lands  can  not  be 
provided  by  rent  or  lease,  it  nullifies  the  object  for  which  the  money 
has  been  appropriated.  Land,  especially  near  large  centers  of  popu- 
lation, where  the  great  bulk  of  the  reserve  personnel  must  come  from 
and  near  where  they  must  be  trained  in  order  not  to  interfere  inordi- 
nately with  their  civilian  pursuits,  must  be  obtained. 

"4.  It  is  believed  that  it  is  the  intention  of  tbe  act  that  land  be 
leased  for  this  purpose  in  various  parts  of  the  country.  In  addi- 
tion to  the  provision  for  the  '  purchase,  manufacture,  and  mainte- 
nance' Uie  appropriation  provides  the  money  necessary  for  'oper«« 
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tion  and  repair  of  airships  and  other  aerial  machines  and  accetgoriea 
necessary  in  the  aviatUm  section.^  Land  is  probably  one  of  the  most 
necessary  accessories  to  the  aviation  section  in  order  to  develop  its 
personnel  and  material. 

"  7.  Decisions  have  already  been  rendered  on  the  dther  provisions 
of  this  act  referring  to  the  purchase  of  land.  The  funds  appropri- 
ated specifically  under  these  sections  will  be  used  up  in  the  actual 
purchase  of  land." 

In  the  decision  of  this  office  of  November  25, 1916  (79  MS.  Comp. 
Dec,  606),  it  was  held  that  the  $300,000  appropriated,  supra,  for 
the  acquirement  of  lands  "  by  purchase,  condemnation,  or  otherwise," 
for  aviatirai  purposes,  was  available  for  the  lease  of  lands.  This 
was  a  construction  of  this  appropriation  that  was  not  free  from 
doubt,  and  it  may  be  that  the  appropriation  was  intended  only  for 
the  acquiring  of  a  fee  simple  title.  Congress  having  thus  made 
specific  provision  for  the  acquirement  of  some  land  for  aviation  pur- 
poses, such  appropriation  under  the  ordinary  rule  of  interpretation 
would  be  exclusive  therefor,  and  no  other  appropriation  could  be 
used.  , 

After  a  careful  consideration  of  the  question  I  am  of  the  opinion 
that  the  $300,000  appropriation  is  the  only  one  available  for  pur- 
chase of  land  and  that  the  $13,000,000  appropriation-  for  the  purchase, 
manufacture,  maintenance,  operation,  and  repair  of  airships  and 
other  aerial  machines  and  accessories  necessary  in  the  aviation  sec- 
tion, is  available,  in  tlie  discretion  of  tbe  Secretary  of  War,  for  such 
expenses  in  the  operation  of  airplanes  as  he  may  deem  necessary. 
This  discretion  extends  to  the  temporary  leasing  during  the  life  of 
the  appropriation  of  the  land  essential  to  the  operation  of  the 
machines. 

It  is  suggested  that  if  long-term  leases  are  de^rable,  specific  au- 
thority therefor  must  be  obtained  from  Congress. 

The  papers  submitted  are  returned  herewith. 


The  amount  of  a  penalty  collected  on  the  bond  of  a  snccessful  bidder  for 
railing  to  eater  Into  a  formal  cootract  should  be  covered  Into  the  Trenanrjr 
as  miscellaneous  receipts,  and  not  to  the  credit  of  the  partlAlar  appro- 
priation Involved, 

<tomptroller  Warwlek  to  the  8earetBr7  at  the  TreatnTT,  Deeember  SO,  1916: 

I  have  your  request  of  the  12th  instant  for  decision  as  to  what 
disposition  is  properly  to  be  made  of  the  sum  of  $5,000  deposited 
through  the  Public  Printer  with  the  Treasurer  of  the  United  States 
hj  the  International  Fidelity  Insurance  Co.,  this  sum  representing 
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penal^  on  the  bond  fomidied  by  tiie  National  Contracting  Co.  to 
insure  that  if  its  bid  for  fumi&faing  paper  to  the  Public  Printer  was 
accepted  it  would  enter  into  c<Hitract  and  furnish  same  in  accordance 
with  its  proposal. 

It  appears  that  the  National  Contracting  Co.  submitted  proposal 
for  furnishing  certain  items  of  paper  required  for  the  use  of  the 
Govenunent  Printing  Office  during  the  fiscal  year  1917,  accompany- 
ing such  proposal,  as  required  by  law,  with  a  bond  in  the  penal  sum 
of  $3,000  conditioned  on  ite  entering  into  the  contract  in  accordance 
witb  said  proposal  should  award  be  made  to  it;  that  its  proposal, 
being  the  lowest  and  best  as  to  certain  items,  was  accepted,  but  that 
for  reasons  satisfactory  to  itself,  said  company  declined  to  enter 
into  formal  contract  for  fumiahing  the  paper  in  question,  and  in 
consequence  of  such  default  the  International  Fidelity  Insurance  Co. 
was  called  upon  to  reimburse  the  Government  to  the  extent  of  the 
penalty  of  the  bond,  and  has  done  so. 

The  question  now  arises  as  to  whether  the  $5,000  paid  by  the 
surety  company  is  to  be  covered  into  the  Treasury  to  the  credit  of 
the  appropriation  for  public  printing  and  binding  for  the  current 
year,  or  to  the  credit  of  miscellaneous  receipts. 

You  are  advised  that  the  money  in  question  should  be  covered 
into  the  Treasury  to  the  credit  of  miscellaneous  receipts  ae  required 
by  section  3617,  Revised  Statutes  (34  M8.  Comp.  Dec,  1084,  dated 
Sept.  29,  1905). 

ATTOUrSTS'  FEES  IK  CIAIMB  TO  BE  SETTLED  BT  ACCOTTHTIHO  OBFIOBBfl. 

Where  the  party  in  Interest  has  filed  no  claim  with  tbe  eccountlog  offlcerB  of 
'  tlie  Treasury  for  an  amount  due  from  the  Oovemment.  It  Is  not  the  prac- 
tice of  such  iiccountlng  officers,  nor  should  it  tie,  to  aiiow  a  certain  portion 
of  such  amount,  Inilependeatly,  as  a  fee  in  favor  of  an  attorney  Iiavlng  a 
fee  contrnct  with  surJi  pnrty. 

Section  4  of  the  net  of  March  4,  1915,  relative  to  attorney's  fees  In  certain  war 
claims.  Is  directory  only.  and.  accordinely.  where  the  party  for  whom  « 
certain  amount  was  appropriated  In  anld  act  has  filed  no  clnlm  therefor 
with  the  accountlnf!  (>illi'(?rH  of  the  Treasury,  siiUI  section  docs  ni)t  rcsiulre 
nor  authorlM  such  ticeounting  officers  to  allow  a  certain  portion  of  such 
amount  iudeppndcntly,  rh  a  fee  in  favor  of  an  attorney  having  a  fee  con- 
tract with  Biich  party. 

I>ccliiaa  bj  Comptroller  Varwick,  December  21,  1819: 

Edward  S.  Duvall,  jr.,  ottomey,  applied  November  22,  li)16,  for 
a  revision  of  tiie  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  171.W3,  tinted  Xovember  18.  lOlfi,  wherein  the  auditor 
disallowed  his  claim  for  $-l!>R,  as  fee  of  20  per  cent  in  the  case  of 
Michael  Rubi,  of  Donaldsonville.  Ln..  in  whose  favor  Congiess,  by 
the  act  of  March  4,  1915  (38  Stat.,  9li2,  i>73),  made  an  npprupriation 
of  $1,980.  .~.Ol>'^lc 
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The  auditor  disallowed  the  claim  because: 

"  No  application  has  been  made  in  this  case  for  the  amount  due 
by  the  claimant  or  his  legal  representative.  There  is  no  authority 
known  to  this  office,  under  which  it  can  certify,  for  payment  to  the 
attorney  of  record  in  the  case,  an^  part  of  the  appropriation  in  favor 
of  Michael  Kubi,  of  Donaldsonville,  Louisiana." 

The  omnibus  claims  act  of  March  4,  1915,  being  an  act  mnlting 
appropriation  for  payment  of  certain  claims  in  accordance  with  the 
findings  and  report  of  the  Court  of  Claims,  provides: 

"That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  claimants  in  this  act  named  the  several  sums 
appropriated  herein,the  same  being  in  full  for  and  a  receipt  of  the  same 
to  be  taken  and  accepted  in  each  case  as  a  full  and  final  release  and 
discharge  of  their  respective  claims,  except  that  claimants  under  this 
act  receiving  compensation  for  use  and  occupancy  of  prt^rty  shall 
not  be  barred  from  further  prosecution  of  claims  arising  from  dam- 
age  or  destruction  of  the  same  property,  namely,  •  *  •  Louis- 
iana,   •     •     •     Michael  Rubi,  of  Donaldsonville,  $1,980. 

"  Sec.  8.  That  in  case  of  the  death  of  any  claimant  or  the  death 
or  discharge  of  the  executor  or  administrator  of  any  claimant  herein 
named,  payment  of  such  claim  shall  be  made  to  the  legal  representa- 
tive:    *     *     • 

"  Sec.  4.  That  no  part  of  the  amount  of  any  item  appropriated 
in  this  bill  in  excess  of  twenty  per  centum  thereof  shall  be  paid  or 
delivered  to  or  received  by  any  agent  or  agents,  attorney  or  attor- 
neys on  account  of  services  rendered  or  advances  made  in  connection 
with  said  claim.  It  shall  be  unlawful  for  any  agent  or  agents,  attor- 
ney or  attorneys  to  exact,  claim,  withhold,  or  receive  any  sum  which 
in  the  aggregate  exceeds  twenty  per  centum  of  the  amount  of  any 
item  appropriated  in  this  bill  on  account  of  services  rendered  oj- 
advances  made  in  connection  with  said  claim,  any  contract  to  the 
contrary  notwithstanding     *     *     *." 

Under  date  of  March  13,  1915,  the  assistant  clerk  of  the  Court  of 
Claims  certified  "  that  E.  S.  Duvall  appears  on  the  docket  of  the 
Court  of  Claims  as  attorney  of  record  in  the  case  of  Michael  Rubi, 
DonaldgviUe,  Louisiana,  v.  The  United  States  (Congressional  No. 
4107." 

The  fee  agreement  signed  by  Michael  Rubi  at  Mexico,  in  the  Re- 
public of  Mexico,  February  28, 1906,  and  now  filed  by  appellant  with 
the  papers  in  the  case,  reads: 

"I.  the  undersigned,  hereby  agree  and  promise  to  pay  to  Edward 
S.  Duvall,  jr.,  of  Washington,  D.  C,  as  compensation  for  legal  serv- 
ices to  be  performed  by  him  m  the  prosecution  of  my  claim  against 
the  United  States  for  church  property  seized  for  the  use  of  the  Gov- 
ernment by  its  armed  forces  during  the  Civil  War,  which  said  claim 
is  covered  in  case  No,  4107  pending  in  the  U.  S.  Court  of  Claims, 
an  amount  equal  to  one-fourth  of  whatever  sum  is  recovered  to  me 
through  his  services,  or  to  which  recovery  any  part  of  his  service 
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coDtribotes,  in  the  event  that  I  may  revoke  his  power  of  attorney  in 
the  case;  and  said  fee  shall  be  a  lien  cm  the  warrant  of  payment  from 
the  U.  S.  Government  until  his  services  receive  the  hwein-mentioned 
compensation." 

This  fee  agreement  is  for  the  prosecution  of  the  claim  before  the 
Court  of  Claims.  Appellant  does  not  have  a  power  of  attorney 
from  Michael  Rubi  or  his  legal  representative  to  prosecute  the  claim 
betfore  l^e  accounting  officers. 

There  has  been  no  claim  filed  in  the  accounting  offices  for  the 
amount  appropriated  by  Congress  by  Michael  Rubi  or  by  his  legal 
representatives.  The  last  information  shown  by  the  papers  of  the 
Coart  of  Claims  from  Michael  Bubi  himself  was  on  February  28, 
1906,  when  be  verified  a  petition  filed  in  the  suit  in  the  Court  of 
Claims  before  Charles  E.  Eberhardt,  vice  and  deputy  consul  gen- 
eral of  the  United  States  at  the  City  of  Mexico.  He  then  stated 
that  he  was  a  citizen  of  the  United  States,  residing  in  the  city  of 
Mexico.  It  ia  stated  in  a  letter  dated  November  30,  1915,  of  Supe- 
ricH-  R.  P.  D.  Eug^iio  Goni,  of  Habana,  Cuba,  that  Father  Michael 
Subi  died  in  the  City  of  Mexico  October  8,  1907,  and  that  there  was 
an  executor  of  his  estate,  but  the  name  ov  whereabouts  of  the  executor 
is  not  given.  Father  Goni  stated  that  the  executor  was  a  father  of 
the  same  congregation  (Congregatio  Missionis  Sancti  Vincentie  a 
Paulo). 

Appellant  has  submitted  to  this  office  the  following  statement: 

"(1)  Michael  Rubi,  a  Catholic  priest  and  the  claimant  named  in 
the  act,  is  an  American  citizen  who  lived  and  established  his  perma- 
nent residence  in  Mexico,  a  country  where  a  state  of  belligerency  has 
existed  for  a  number  of  years. 

"(2)  Since  the  passage  of  the  act  his  attorney  has  made  diligent 
but  unsuccessful  efforts  to  locate  claimant  and  to  establish  whether 
he  ia  living  or  dead,  all  known  or  probable  sources  of  information 
being  exhausted. 

'*(3)  Because  of  the  unusual  circumstences,  peculiar  to  this  case, 
the  Government  has  also  made  exhaustive  but  unsuccessful  efforts  to 
establish  whether  claimant  is  living  or  dead;  and  if  dead,  to  locate 
nest  of  kin,  if  any. 

"(4)  The  claimant  has  not  appeared  or  made  application  to  the 
accounting  officers  of  the  Government  for  a  settlement  of  his  claim, 
although  more  than  20  months  have  elapsed  since  the  money  for  pay- 
ment tnereof  was  appropriated  and  these  inquiries  were  started ;  or 
if  it  be  considered  that  sufficient  evidence  of  death  to  overcome  the 
presumption  that  he  is  living  has  been  obtained  through  the  fore- 
going efforts,  then  the  same  lapse  of  time  affects  next  ofkin,  and  no 
legiil  representative  has  made  claim. 

"(5)  A  reaeonchle  length  of  time  having  elapsed  in  the  circum- 
stances of  this  case,  and  the  attorney  having  signified  his  willingness 
to  accept  the  fee  fixed  by  the  act,  being  less  than  called  for  in  hia 
contract  with  claimant,  he  is  entitled  to  present  payment  by  the 
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dej>artiiient,  the  bnlanee  of  the  sum  to  be  held  in  the  Trensury  for 
claimant  or  his  legal  representatives,  if  he  is  dead." 

Appellant's  request  is  that  he  be  paid  the  fees,  amounting  to  $396 
(20  per  cent  of  $1,980),  without  regard  to  any  settlement  in  favor  of 
Michael  Rubi  or  his  legal  representiitives.  I  do  not  Imow  of  any 
autlioi'ity  or  precedent  for  so  doing.  The  act  of  appropriation  runs 
to  Michael  Kubi  and  not  to  the  attorney  or  agent  he  may  hare 
employed  to  prosecute  his  claim  before  the  Court  of  Claims.  The 
act  recognizes  attorneys  or  agents  only  to  the  extent  of  placing  a 
limitation  upon  the  amount  they  may  receive  as  fees  upon  payment 
of  the  amount  appropriated.  I  do  not  consider  the  statute  as  manda- 
tory that  attorneys  or  agents  shall  receive  any  fees,  but  only  permis- 
sory  that  they  may  receive  not  in  excess  of  20  per  cent  of  the  amount 
appropriated. 

This  office  held,  in  the  decision  of  March  20,  1915  (21  Comp.  Dec., 
643,  646),  that  while  there  was  no  particular  duty  upon  the  account- 
ing officers  to  protect  attorneys  or  agents  in  their  financial  relations 
with  their  clients,  yet  the  act  justified  so  proceeding  that  the  attorneys 
or  agents  will  be  protected  in  receiving  the  compensation  which  the 
statute  signifies  they  may  receive  and  not  he  deprived  of  such  protec- 
tion because  of  according  to  claimants  the  protection  provided  for 
them. 

The  Comptroller  said : 

"  The  clear  intention  of  section  4  is  that  the  claimants  shall  receive 
not  less  than  80  per  cent  of  the  claim  appropriated  for,  and  having 
regard  thereto  a  warrant  for  at  leist  80  per  cent  must  be  drawn  in 
favor  of  and  delivered  to  the  claimant ;  but  upon  the  filing  of  a  proper 
power  authorizing  the  attorney  to  receive  and  receipt  for  any  stated 
sum  not  in  excess  of  20  per  cent,  and  authorizing  the  drawing  of  a 
warrant  in  favor  of  the  attorney  for  such  sum.  such  power  may  be 
recognized  and  a  warrant  may  properly  be  drawn  in  favor  of  the 
attorney  and  delivered  upon  his  executing  a  receipt  therefor  in  which 
he  shall  acquit  the  Government  of  any  further  liability," 

Strictly  speaking,  appellant's  claim  is  not  one  against  the  United 
States  at  all,  but  against  Michael  Rubi,  with  whom  he  had  an  agree- 
ment for  the  payment  of  fees  for  his  services  before  the  Court  of 
Claims.  All  that  the  United  States  is  called  upon  to  do  is  to  aid 
him,  as  far  as  proper  and  possible,  in  securing  his  fees  within  the 
limitation  imposed  by  the  statute,  and  this  may  only  be  done,  I 
think,  upon  the  presentation  and  settlement  of  the  claim  of  the 
beneficiary  under  the  appropriation,  when  the  rights  of  all  parties 
can  be  fully  ascertained  and  determined. 

While  it  was  the  intention  of  Congress  to  permit  attorneys  and 
agents  to  have  not  in  excess  of  20  per  cent  of  the  amount  appro- 
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priated  for  their  services,  yet  I  do  not  consider  the  statute  mandatory 
that  they  shall  have  any  amount.  Section  4  is  more  a  statute  of 
limitation.  I  do  not  think  either,  that  the  statute  contemplates  any 
payment  to  attorneys  or  agents  apart  from  the  payment  at  the  same 
time  of  an  amount  not  less  than  80  per  cent  to  the  party  for  whom 
the  appropriation  is  made;  in  other  words,  independently  of  the 
settlement  of  the  claim  of  the  beneiiciary  under  the  statutes.  As 
stated  by  my  predecessor,  attorneys  or  agents  may  have  a  warrant 
drawn  in  their  favor  for  a  sum  not  in  excess  of  20  per  cent  of  the 
amount  appropriated  upon  their  Bling  a  proper  power  of  attorney 
from  the  claimant  under  the  appropiration  authorizing  them  to 
receive  and  receipt  for  such  sum,  as  well  as  authorizing  the  draw- 
ing of  such  warrant. 

This  is  the  rule  which  should,  I  think,  be  followed  in  the  account- 
ing offices.  The  payment  of  fees  to  attorneys  or  agents  independently 
of  the  settlement  of  the  claim  of  the  person  or  persons  for  whom 
and  for  whose  benefit  the  appropriation  is  made  might,  and  prob- 
ably would,  lead  to  confusion,  mistake,  and  controversy,  and  form  a 
precedent  which  would  be  unsafe,  confusing,  and  embarrassing 
hereafter.  I  know  of  no  instance  where  such  has  been  done,  and  1 
do  not  think  it  should  be  done  in  this  case.  When  Michael  Kuhi  or 
his  legal  representatives  have  presented  claims,  upon  the  settlement 
tiiereof  appellant  will  have  every  proper  consideration  and  protec- 
tion by  the  accounting  officers. 

The  action  of  the  auditor  will  be,  and  is,  affirmed    *    *    *. 


EXTKA  COHFEFSAnolT,  CCSTOKS  SEEVICE. 

Under  ezletlDg  law  and  regulations  where  a  customs  oBlcer  aupervisea  the 
lading  or  unlading  of  more  than  one  vessel  on  the  same  night  or  the  same 
Sunday  a  sum  equal  to  tlie  prescrltad  extra  compensation  should  be  collected 
from  ench  vessel  Imllvidually,  and  the  amount  of  such  collections  sliouUI  be 
paid  to  the  customs  olBcer  as  the  gross  amount  of  hia  extra  compensation 
so  earned. 

SaolilOB  hy  Comptroller  WarwieX,  December  21,  1916: 

The  Auditor  for  the  Treasury  Department  reports  his  decision  of 
Noveiftber  3,  1916,  for  approval,  disapproval,  or  modification,  as 
follows : 

"The  accounts  of  the  collector  of  ciistrms  for  District  No.  26 
(Duluth  &  Superior)  show  that  on  Sunday,  the  30th  of  July,  1918, 
Inspector  Mulligan  rendered  service  under  act  of  February  13,  1911 
(lading  or  unlading)  on  the  steamer  'North  Star'  from  7  a.  m.  to 
9.80  a.  m.,  for  which  the  Collector  paid  said  inspector  (in  addition 
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to  his  regular  compensatioo)  one  and  one-half  times  his  daily  pay, 
amounting  to  $5.25. 

"  The  said  inspector  served  similarly  on  the  steamer  '  lia  Salle ' 
from  10  a.  m.  to  6  p.  m.,  of  the  same  day,  and  was  paid  therefor  $6.25, 

"Amounts  equal  to  these  payments  were  collected  from  the  above- 
named  vessels  for  said  services. 

"  Thus  the  U.  S.  received  from  these  two  vessels  three  times  the 
amount  of  one  day's  pay  of  Inspector  Mulligan,  tho  the  service  was 
rendered  within  one  day, 

'*Also  the  inspector  received  as  additional  compensation  for  said 
Stmday  service  covering  two  farts  of  one  day  3  times  the  amount 
of  his  regular  daily  pay. 

"  The  Treasury  Decision  No,  31606  provides ; 

''*The  compensation  to  he  coUected  from  the  parties  in  interest 
and  paid  to  o-fficers  and  employees  of  the  customs  for  services  per- 
formed on  Sundays  and  holidays  in  connection  with  the  lading  or 
miladii^  of  vessels  or  other  conveyances  under  the  act  of  Feb.  13, 
1911,  wUl  be  one  and  a  half  full  day's  pay  for  a  day's  work  during 
regular  working  hours  or  any  part  thereof.^ 

"Attention  is  called  to  the  requirement  in  T.  D.  that  compensatitHi 
shall  be  collected  from  the  vessel  and  paid  to  the  of!icer  at  the  rate  of 
one  and  a  half  day's  pay  for  'A  day^a  work  or  any  part  thereof.* 
See  also  Comp.  Dec.  dated  Feb.  26,  1916,  vol.  22,  page  419. 

'*  In  the  case  above  cited  this  office,  as  a  new  construction  of  the  act 
of  Feb.  13,  1911,  and  the  above  T.  D.,  decides  that  the  collector 
properly  collected  from  each  of  the  two  vessels  referred  to  the  amount 
of  one  and  one-half  day's  pay  of  the  officer  supervising  the  lading 
and  unlading,  and  as  a  consequence  properly  paid  an  amount  equiu 
to  both  sucli  collections  to  such  officer,  although  the  entire  service 
was  rendered  in  one  day." 

It  is  understood  that  Mr.  Mulligan's  compensation  is  fixed  on  an 
ordinary  per  diem  basis  at  $3.50  per  day,  which  he  has  been  paid  by 
the  collector  in  this  case.  In  addition  thereto,  he  has  received  extra 
compensation  to  the  amount  of  $.5.25  from  each  of  two  vessels,  thereby 
making  his  total  compensation  for  this  day  $14. 

Section  2871,  Revised  Statutes,  as  amended  by  the  act  of  June  80, 
1906  (34  Stat.,  633),  provides  that,  upon  proper  application  therefor, 
a  special  license  to  lade  and  unlade  the  cargo  of  a  vessel,  at  night — 
that  is  to  say,  between  sunset  and  sunrise — shall  be  granted  by  the 
collector  of  customs,  with  the  concurrence  of  the  naval  officer  where 
there  is  one. 

This  act  further  provides  that: 

"The  collector,  under  such  general  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe,  shall  fix  a  uniform  and  reasonable  rate 
of  compensation  for  like  service,  to  be  paid  by  the  master,  owner,  or 
consignee  whenever  such  special  license  is  granted,  and  shall  collect 
and  distribute  the  same  among  the  inspectors  assigned  to  superintend 
the  lading  or  unlading  of  the  cargo."      * 
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This  same  authority  for  grantiitg  of  special  licenses  for  lading  or 
onlading  vessels  outside  of  regular  working  hours  is  incorporated 
in  section  1  of  the  act  of  February  13, 1911  (36  Stat,  899). 

Section  5  of  this  latter  act  provides  tiiat  the  Secretary  of  the  Treas- 
ury shall  fix  a  reasonable  7-at»  of  extra  ccnnpeiisation  for  night 
services  of  inspectors  in  oonuectitHk  -with  the  lading  or  unlading  of 
the  cargo  at  night,  provided  that  such  rate  of  compensatitai  diall 
not  exceed  double  the  rate  of  compensation  allowed  to  such  offic«'  or 
employee  for  like  services  r^idered  by  day.  The  said  extra  compen- 
sation is  to  be  paid  by  the  master,  owner,  agent,  or  consignee  of  such 
vessel  to  the  collector  of  customs  whatever  the  special  license  for 
lading  or  unlading  at  night  or  on  Sundays  or  holidays  E^aU  be 
granted. 

This  section  further  provides  that  the  collector  of  custc»ns — 

"  Shall  pay  the  same  to  the  several  customs  o£Scers  and  employees 
entitled  thereto  according  to  the  rates  fixed  therefor  by  the  Secretary 
of  the  Treasury." 

Under  authority  of  the  foregoing  enactments  the  Secretary  of  the 
Treasury  has  6zed  rates  of  extra  compensation  for  services  on 
Sundays  and  holidays  as  follows: 

Treasury  Decision  No.  31606,  May  20,  1911 : 

"  The  compensation  to  be  collected  from  the  parties  in  interest  and 
paid  to  officers  and  employees  of  the  customs  for  services  performed 
on  Sundays  and  holidays  in  connection  with  the  lading  or  unlading 
of  vessels  or  other  conveyances  under  the  act  of  February  13,  1911, 
wiU  be  one  and  one-balf  full  days'  pay  for  a  day's  work  during 
regular  working  hours  or  any  part  thereof.  The  compensation  for 
night  services  on  Sundays  or  holidays  will  be  the  same  as  that  pro- 
vided for  night  service  on  ordinary  days." 

Treasury  decision  No.  31684,  June  13, 1911 : 

"(1)  Those  receiving  a  per  diem  rate  of  compensation  wiU  be  paid 
one  and  one-half  days  pay  for  each  day's  work  or  part  thereof  per- 
formed by  them  during  regular  working  hours  in  addition  to  the 
regular  compensation  paid  them  by  the  Government." 

The  restriction  placed  upon  the  Secretary  in  fixing  extra  com- 
pensation to  be  paid  by  the  parties  in  interest  for  supervisory  service 
of  customs  employees  on  Sundays  is  that  such  rate  of  extra  compen- 
sation shall  not  exceed  double  the  regular  rate  paid  to  such  em- 
ployees by  the  Government.  The  rate  of  one  and  one-half  days' 
pay  for  each  day's  work  or  part  thereof,  as  above  fixed,  comes 
within  the  authority  conferred  upon  the  Secretary  in  this  respect. 
The  only  question  for  decision  is  therefore  whether,  under  the 
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abo\-e  regulations,  an  employee  may  be  paid  extra  compensation  at 
the  above  rate  by  each  of  two  vessels  upon  which  he  rendered  servicee 
on  the  same  Sunday. 

Neither  the  laws  nor  the  regulations  above  cited  expressly  pro- 
hibit the  payment  of  such  rate  of  extra  compensation  by  each  vessel. 
The  main  parjiose  of  the  foregoing  act  of  February  3,  1911,  as  aet 
forth  in  its  title,  is : 

"An  act  to  provide  for  the  lading  and  unlading  of  vessels  nt  night, 
the  preliminary  entry  of  such  vessels,  and  for  other  purposes." 

It  does  not  afTect  the  regular  salaries  of  the  employees,  but  author- 
izes the  Secretary  to  fix  a  reasonable  rate  of  extra  compensation  for 
supervisory  services  of  employees*  rendered  on  Sunday,  to  be  paid 
by  the  party  procuring  the  special  license  to  lade  or  unlade.  It  can 
be  of  no  concern  to  the  interested  party,  in  so  far  as.  payment  of 
extra  compensation  is  concerned,  whether  the  employee  assigned  to 
supervise  the  lading  or  unlading  of  the  cargo  of  his  vessel  has 
already  supervised  the  lading  or  unlading  of  another  cargo  on  the 
same  day.  The  extra  compensation  is  fixed  by  the  day  or  part 
thereof.  This  the  interested  party  agrees  to  pay  when  applying  for 
the  special  license. 

It  is  within  the  authority  of  the  Secretary  to  fix  a  differwt  rate 
where  more  than  one  vessel  is  laded  or  unladed  on  the  same  day, 
but  until  such  or  similar  action  is  taken  the  foregoing  regulations 
shown  in  Treasury  Decisions  will  be  construed  as  authorizing  pay- 
ment from  each  vessel  at  the  rate  specified.  They  appear  to  have 
been  so  construed  by  the  administrative  office  up  to  this  time. 

The  auditor's  decision  is  accordingly  approved. 


FAT,   KEHBESS   OF   KAEDIE   C0I17S   RESERTB. 

The  provlslOD  In  the  act  of  August  29,  1616,  that  retainer  pay  of  mcmb«ra  of 
the  Naval  Reserve  Is  in  addition  to  pay  for  active  service,  applies  to  the- 
transferred  members  of  tbe  Fleet  Murine  Corps  Remrve. 

Hospital  fund  at  the  late  of  20  cents  per  month  should  be  deducted  from  the 
retainer  pay  of  transferred  members  of  the  Fleet  SCarlne  Corps  Reserve. 

Hospital  fund  ot  the  rate  of  20  cents  per  month  should  be  deducted  from  the 
pay  of  enrolled  members  of  tho  Marine  Corps  Reserve  only  during  the 
time  they  are  on  active  duty  for  tralninK. 

Aottnfc  Comptrollei  Foree  t«  the  Secretary  of  the  Havy.  December  87,  19H: 

I  have  your  submission  of  November  17,  1916,  for  decision  of  cer- 
tain questions  relating  to  the  retainer  pay  of  transferred  members  of 
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the  Marine  Corps  Beeerre,  and  the  deduction  of  hospital  dues  from 
enrolled  and  transferred  members,  under  the  act  of  August  29,  191& 
(89  Stat.,  656,  587,  593). 

This  act  establishes  a  Marine  Corps  Reserve  to  be  a  constituent 
part  of  the  Marine  Corps,  under  the  same  provisions  as  those  pro- 
viding for  the  Naval  Reserve  force  in  said  act,  and  to  consists  of  not 
more  than  five  classes,  corresponding  as  near  as  may  be  to  the  Fleet 
Naval  Reserve,  the  Naval  Reserve,  the  Naval  Coast  Defense  Reserve^ 
the  Volunteer  Naval  Reserve,  and  the  Naval  Reserve  Flying  Corps^ 
respectively. 

The  ({UG.=tions  asked  are  as  follows: 

1,  Does  the  provision  that  retainer  pay  is  in  addition  to  pay  for 
active  service  apply  to  the  transferred  members  of  the  Fleet  Marine 
Corps  Reserve  as  well  as  to  the  enrolled  members? 

The  act  provides  with  respect  to  the  Fleet  Naval  Reserve  that  the 
Secretary  of  the  Navy  may,  in  his  disci-etion,  upon  application, 
transfer  to  the  Fleet  Naval  Reserve  any  enlisted  man  with  20  or 
more  years'  service,  and  any  enlisted  man  after  16  years'  service 
who,  at  the  expiration  of  a  term  of  enlistment,  is  entitled  to  an 
honorable  discharge;  and  that  they  shall  he  paid  a  retainer  at  the 
rate  of  one-half  and  one-third,  respectively,  of  the  base  pay  they 
were  receiving  at  the  close  of  their  last  service  plus  all  permanent 
additions,  and  a  10  per  cent  increase  for  extraordinary  heroism  or 
good-conduct  credits. 

Under  provisions  for  the  Naval  Reserve  force,  it  is  provided 
{p.  588)— 

"Retainer  pay  shall  be  in  addition  to  any  pay  to  which  a  member 
may  be  entitledoy  reason  of  active  service." 

It  is  also  provided  that — 

"All  members  of  the  Naval  Reserve  force  shall,  when  actively 
employed  as  set  forth  in  this  act.  be  entitled  to  the  same  pay.  allow- 
ances, gratuities,  and  other  emoluments  as  oiticers  and  enlisted  men 
of  the  naval  service  on  active  duty  of  corresponding  rank  or  rating 
and  of  the  same  length  of  service     *     *     *." 

The  context  of  the  provision  that  retainer  pay  shall  be  in  addition 
to  active-service  pay  is  broad  enough  to  include  transferred  mem- 
bers. The  provision  appears  as  a  paragiaph  immediately  after  a 
paragraph  concerning  enrolled  members,  and  further  on  there  are 
paragraphs  which  also  concern  enrolled  members,  but  I  do  not 
think  the  position  of  the  paragraph  requires  a  construction  which 
would  exclude  the  transferred  members.     A  similar  condition  exists 
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with  respect  to  other  paragraphs,  as  for  instance  that  which  proTides 
for  payment  of  the  retainer  pay  annually  or  at  shorter  intervals. 

The  tenor  of  the  legislation  indicates  an  intention  that  the  retainer 
pay  shall  be  received  in  addition  to  active-service  pay,  and  if  Cmi- 
gress  had  intended  an  exception  it  would  have  expresdy  so  stated. 
Snch  exception  not  appearing,  I  think  the  provision  applies  to  the 
transferred  members. 

2.  Should  hospital  fund  at  the  rate  of  20  cents  per  month  be  de- 
ducted from  the  active-duty  pay  of  enrolled  members  while  oa  active 
duty  for  training  only! 

Under  provisions  for  the  Naval  Reserve  force,  the  act  of  August 
29, 1918  {89  Stat.,  688),  provides: 

"  Enrolled  members  of  the  Naval  Keserve  force  shall  be  subject  to 
the  laws,  resulations,  and  orders  for  the  government  of  the  Regular 
Navy  only  during  such  time  as  they  may  oy  law  be  required  to  serve 
in  the  Navy,  in  accordance  with  their  obligations,  and  when  on  active 
■  service  at  their  own  request  as  herein  provided,  and  when  employed 
in  authorized  travel  to  and  from  such  active  service  in  the  Navy," 

The  enrolled  members  are  on  active  service  at  their  own  request 
when  in  training,  and  I  think  the  above  provision  then  subjects  ^em 
"to  the  laws,  regulations,  and  orders  for  the  government  of  the 
Regular  Navy,"  so  as  to  subject  the  pay  therefor  to  section  1614  of 
the  Revised  Statutes,  which  provides  that — 

"  The  Secretary  of  the  Navy  shall  deduct  from  the  pay  doe  each 
of  the  officers  and  enlisted  men  of  the  Marine  Corps  at  the  rate  of 
twenty  cents  per  month  for  every  officer  and  marine,  to  be  applied 
to  the  fund  for  Nnvy  hospitals." 

These  provisions  are  to  be  distinguished  from  those  considered  in 
the  decisions  of  this  office  {Aug.  25,  1914,  70  MS.  Comp.  Dec.,  808; 
Oct.  7,  1916,  79  MS.  Comp.  Dec,  75),  holding  that  there  should  be 
no  hospital-fund  deduction  from  the  pay  of  the  Naval  Militia  and 
the  National  Naval  Volunteers,  because  they  were  not  "  in  the  Navy  " 
while  receiving  such  pay,  within  the  meaning  of  section  4808  of  the 
Revised  Statutes,  which  provided  for  such  deduction  from  the  pay 
due  each  officer,  seaman,  and  marine  "  in  the  Navy." 

3.  Should  not  hospital  fund  at  the  rate  of  20  cents  per  month  be 
deducted  at  all  times  from  the  retainer  pay  of  the  transferred  mem- 
bers of  the  Fleet  Marine  Corps  Reserve!  If  not,  then  should  it  not 
be  deducted  while  on  active  duty  for  training  only? 

Under  provisions  for  the  Fleet  Naval  Reserve,  the  act  of  August 
29,  1916  {39  Stat.,  591),  provides: 

"Men  transferred  to  the  Fleet  Naval  Reserve  shall  be  governed 
by  the  laws  and  regulations  for  the  government  of  the  Navy,  and 
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shall  not  be  discharged  from  the  Xaval  Reserve  force  without  their 
consent,  except  by  sentence  of  a  court-martial." 

It  is  further  provided  that  upon  their  own  request  they  may  be 
retired  after  completing  30  years'  service. 

I  think  the  provision  that  the  transferred  men  are  to  be  governed 
"by  the  laws  aijd  regulations  for  the  government  of  the  Navy" 
subjects  the  retainer  pay  of  transferred  members  of  the  Marine  Corps 
Beserve  at  all  times  to  the  hospital-fund  deduction  provided  by  sec-  . 
tion  1614  of  the  Revised  Statutes. 


PAT,  OSOAHIZBD  HIUTU. 
An  officer  servli^  In  the  Organized  Ullitla  of  Hawaii,  under  a  commission  duly 
Issued  b7  tbe  governor  tbereof,  does  not  lose  his  rlgbt  to  pay  as  sncta  be- 
cause he  has  also  been  cominlssloDed  by  the  President  as  adjutant  general 
of  that  Territory, 
Comptroller  Warwick  to  the  Secretary  of  War,  Jauoary  3,  1917; 

By  your  indorsement  of  the  19th  ultimo  ray  decision  is  requested 
as  to  whether  the  adjutant  general  of  the  Territory  of  Hawaii  is 
entitled  to  pay  as  brigadier  general,  First  Brigade,  National  Ouard 
of  Hawaii,  under  the  provisions  of  tbe  act  of  June  S,  1916  (39 
Stat.,  209). 

Tbe  facts  in  the  case  are  not  very  definitely  stated,  but  from  the 
papers  submitted  it  is  gathered  that  the  officer  who  was  commissioned 
adjutant  general  of  Hawaii  under  appointment  of  tbe  President  is 
also  a  brigadier  general  in  command  of  the  First  Brigade,  National 
Guard  of  Hawaii,  under  appointment  of  the  governor  of  the  Terri- 
tory. The  doubts  in  the  case  probably  grow  out  of  the  wording  of 
tbe  commission  as  adjutant  general,  which  is  "to  be  adjutant  gen- 
eral with  the  rank  of  brigadier  general  of  the  National  Guard  of 
the  Territory  of  Hawaii." 

Section  58  of  the  act  of  June  3, 1916  (39  Stat.,  197 ) ,  provides  that : 

"The  National  Guard  shall  consist  of  the  regularly  enlisted  militia 
between  the  ages  of  eighteen  and  forty-five  years  organized,  armed, 
and  equipped  as  hereinafter  provided,  and  of  commissioned  officers 
between  the  ages  of  twenty-one  and  sixty-four  years." 

Section  62  of  said  act  provides  that  the  word  "  Territory  "  as  used 
in  the  act  and  in  all  laws  relating  to  the  land  militia  and  National 
Guard  shall  include  and  apply  to  Hawaii. 

Section  66  of  the  act  (39  Stat.,  199)  provides: 

"The  adjutants  general  of  the  States,  Territories,  and  the  District 
of  Columbia  and  the  officers  of  the  National  Guard  shall  make  such 
returns  and  reports  to  the  Secrptarv  of  War,  or  to  such  officers  as  he 
may  designate,  at  such  times  and  in  such  form  as  the  Secretary  of 
War  may  from  time  to  time  prescribe:  Provided,  That  the  adjutants 
general  of  tbe  Territories  and  of  the  District  of  Columbia  shall  be 
appointed  by  the  President  with  such  rank  and  qualifications  as  he 
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may  prescribe,  and  each  adjutant  general  for  a  TeiTitoiy  shall  be  a 
citizen  of  the  Territory  for  which  he  is  appointed." 

Section  109  of  the  act  (39  Stat.,  209)  provides: 

"Certain  commissioned  officers  on  the  active  iist  belonging  to 
organizations  of  the  National  Guard  of  each  State,  Territory,  and 
thi!  District  of  Cnlumbid  participating  in  the  apportionment  of  the 
annual  appropriation  for  the  support  of  the  National  Guard  shall 
receive  compensiition  for  their  services,  except  during  periods  of 
service  for  which  they  mny  become  lawfully  entitled  to  the  same 
pay  as  officers  of  corresponding  grades  of  the  Regular  Army,  as 
follows,  not  to  include  longevity  pay :  A  captain  $5U0  per  year  and 
the  same  pay  shall  be  paid  to  every  officer  of  higher  rank  than  that 
of  captain,  a  first  lieutenant  $240  per  yenr,  and  a  second  lieutenant 
$200  per  year.  Regulations  to  be  prescribed  by  the  Secretary  of 
War  shall  determine  the  amount  and  character  of  service  that  must 
be  rendered  by  officers  to  entitle  them  to  the  whole  or  specific  parts 
of  the  maximum  pay  hereinbefore  authorized;"    •    •    • 

Appropriation  to  carry  into  effect  the  above  provision  of  the  act 
of  June  3,  1916,  was  made  in  the  Army  appropriation  act  of  August 
29,1916  {89  Stat.,  624). 

I  know  of  DO  inhibition  against  the  adjutant  general  of  Hawaii's 
holding  a  commission  as  an  officer  of  the  National  Guard  of  the 
Territory  of  Hawaii.  There  would  appear  to  be  no  incompatability 
between  the  two  places,  especially  in  time  of  peace  when  the  National 
Guard  troops  are  not  in  the  Federal  service.  There  is  no  provision, 
so  far  as  I  am  aware,  for  payment  as  adjutant  general  from  Federal 
funds,  but  there  is  a  provision  for  paying  the  officers  of  the  National 
Guard  as  provided  for  and  directed  in  section  109  of  the  act  of  June 
3,  1916,  supra. 

Answering  the  question  submitted  specifically,  I  am  of  the  opinion 
that  if  the  adjutant  general  of  Hawaii  is  also  serving  as  brigadier 
general  of  the  First  IJrigade  of  the  National  Guard  of  Hawaii  under 
a  commission  regularly  issued  by  the  governor  of  the  Territory,  he 
may  be  paid  for  his  services  as  such  from  Federal  funds  appropriated 
for  the  National  Guard  as  provided  in  the  statute.  Such  is  also  the 
view  of  the  Judge  Advocate  General  of  the  Army  as  expressed  by 
him  in  an  opinion  dated  December  14,  1916,  rendered  to  The  Adju- 
tant General  of  the  Army. 


ASDJTJOHAL  COMPSHBATIOS,  OKOAHIZBD  ULIIIA. 

Civil  officers  or  employees  of  the  United  Stales  who.  as  members  of  the  Organ- 
ized Mllltia,  were  mustered  Into  the  Federal  military  service  after  Au^st 
29,  1916.  are  wlthfti  the  operation  of  section  B  of  tbe  net  of  May  10,  1916, 
as  amended  by  the  act  of  August  29,  lOlQ,  relative  to  aildltlonal  corapen- 
satlon,  the  saving  clause  In  salij  section  with  respect  to  the  Organized 
Mtlltia  not  being  applicable  In  such  cases,  since  the  pay  to  which  they 
become  entitled  after  such  muster  la  Is  that  of  officers  or  enlisted  men  of 
the  Army  and  not  of  the  Organized  Militia. 
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Oomptr oiler  Warwlek  to  Kkj.  lolui  StaCord,  Asriitaat  aiiBrt«nnait«r,  United 

Statee  Army,  Jannarr  3,  1917: 

I  have  your  letter  of  the  19th  ultimo,  submitting  a  voucher  for 
^53.33  in  favor  of  Charles  L.  Dulin,  clerk,  Quartermaster  Corps, 
United  States  Army.  New  Orleans,  La.,  being  for  pay  as  clerk  from 
September  12,  1916.  to  November  8,  1916,  at  the  rate  of  $1,600  per 
year,  and  requesting  decision  whether  same  is  properly  payable  under 
the  law. 

It  appears  that  Mr.  Dulin  has  held  a  commission  in  the  Miesiseippi 
National  Guard  for  the  past  six  or  seven  years,  and  that  on  Septem- 
ber 12,  1916,  he  was  mustered  into  the  Federal  service  as  captain 
ander  the  call  of  tlie  President  of  June  18,  1916.  It  appears  that  he 
remained  in  the  Federal  service  as  captain  until  November  8,  1916, 
when  he  was  mustered  out  with  his  organization.  He  resumed  his 
place  as  clerk.  Quartermaster  Corps,  on  November  9,  1916. 

Section  6  of  the  act  of  May  10, 1916  {89  Stat,  120),  as  amended  by 
the  act  of  August  39,  1916  (39  Stat.,  582),  provides: 

"That  unless  otherwise  specially  authorized  by  law,  no  money 
appropriated  by  this  or  any  other  act  shall  be  available  for  payment 
to  any  person  receiving  more  than  one  salary  when  the  combined 
amount  of  said  salaries  exceeds  the  sum  of  $2,000  per  annum,  but  this 
shal^not  apply  to  retired  officers  or  enlisted  men  of  the  Army,  Kavy, 
Marine  Corps,  or  Coast  Guard,  or  to  officers  and  enlisted  men  of  the 
Orgiinized  Militia  and  Navai  Militia  in  the  several  States,  Terri- 
tories, and  the  District  of  Columbia :  Provided.  That  no  such  re- 
tired officer,  officer,  or  enlisted  man  shall  be  denied  or  deprived  of 
any  of  hia  pay,  salary,  or  compensation  as  such,  or  of  any  other 
salary  or  compensation  for  services  heretofore  rendered,  by  reason 
of  any  decision  or  construction  of  said  section  six." 

Officers  and  employees  of  the  United  States  who  are  members  of 
the  National  Guard  and  are  mustered  into  the  military  service  of  . 
the  United  States  under  the  call  of  the  President  of  June  18,  1916, 
on  such  muster  in,  cease  to  be  members  of  the  Organized  Militia  or 
National  Guard  and  become  officers  and  enlisted  men  of  the  Army, 
and  as  such  become  subject  to  the  operation  of  the  above  act  of 
May  10,  1916,  as  amended  by  the  act  of  August  29,  1916,  ivhich  pro- 
hibits under  certain  conditions  the  payment  of  more  than  one  salary 
to  an  officer  or  employee  of  the  Government.  (See  23  Comp.  Dec, 
62  and  89;  79  MS.  Comp.  Dec,  253,  dated  Oct.  21,  1916.) 

The  provision  in  the  above  statute,  to  the  effect  that  the  inhibition 
against  payment  shall  not  apply  to  officers  or  enlisted  men  of  the 
Organized  Militia,  has  no  application  to  the  case  of  Jlr.  Dulin 
because  tlie  pay  received  by  him  for  his  military  service  is  not  pay 
as  an  officer  of  the  Organized  Militia  of  Mississippi,  but  pay  as  an 
officer  of  the  Army  of  the  United  States. 

Under  the  law  and  upon  the  facts  presented,  I  am  of  opinion  that 
payment  of  tlie  vmicher  presented  is  not  authori:^ed. 
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coicpirma  xoHnaT  tat,  xatai  mLnu. 

Under  tbe  act  of  February  IS,  1914.  officers  and  men  of  the  Naval  Mllltla  are 
entitled  only  to  the  ratp  of  pay  of  officers  or  enlisted  men  of  the  Regular 
Navy,  and,  accordingly,  In  compntlng  snch  pay  the  Slat  day  of  a  tnoiit}i  Is 
excluded  from  the  computation  purssant  to  the  act  of  Jane  80, 1906. 
DediloB  by  Cempttoller  Warwick,  Jainarr  4,  1817: 

Bichings  J.  Shand,  disbursing  officer,  Naval  Militia  of  Illinois, 
applied  November  20, 1916,  for  a  revision  of  so  much  of  the  action  of 
the  Auditor  for  the  Navy  Department  in  settlements  No.  7772-D. 
dated  March  21,  1916,  and  No.  7905-D,  dated  May  5,  191&,  as  dis- 
allowed therein  certain  items  in  his  disbursing  accounts  representing 
payments  for  the  31st  day  of  a  month  as  hereinafter  set  out  in  this 
decision. 

By  the  settlement  of  March  21,  1916,  tbe  auditor  disallowed  pay- 
ments amounting  to  $434.42  in  the  case  of  many  cheers  and  enlisted 
men  of  the  naval  militia  who  participated  on  cmisee  on  the  V.  S.  S. 
Isla  de  Luzon  for  the  days  of  July  31  and  August  31,  1915.  The 
first  cruise  was  from  July  17  to  31,  1915,  both  inclusive.  Appellant 
paid  the  officers  and  men  so  participating  for  15  days,  which  included 
pay  for  July  31.  The  auditor  in  his  settlement  determined  that  they 
were  not  entitled  to  be  paid  for  July  31  and  so  were  only  entitled  to 
pay  for  14  days 

The  second  cruise  was  from  August  22  to  September  5,  1915,  both 
inclusive.  Appellant  paid  the  officers  and  men  so  participating  for 
15  days,  which  included  pay  for  August  31.  The  auditor  in  his  said 
settlement  determined  that  they  were  not  entitled  to  be  paid  for 
August  81  and  so  were  only  entitled  to  pay  for  14  days. 

By  the  settlement  of  May  5, 1916,  the  auditor  disallowed  payments 
amounting  to  $265.34  in  the  case  of  many  officers  and  enlisted  men  of 
the  naval  militia  who  participated  in  cruises  on  the  U.  S.  S.  I»la  de 
Luzon  for  October  81,  1915.  There  were  cruises  on  October  10,  17, 
24,  and  31.  Appellant  paid  the  officers  and  men  so  participating  for 
4  days,  which  included  pay  for  October  31,  The  auditor  in  his  settle- 
ment determined  that  they  were  not  entitled  to  be  paid  for  October  31 
and  so  were  only  entitled  to  pay  for  three  days. 

Sections  11  and  12  of  the  act  oi  February  16, 1914  (38  Stat,  286), 
entitled  "An  act  to  promote  the  efficiency  of  the  Naval  Militia  and 
for  other  purposes,"  make  provision  for  the  payment  of  officers  and 
men  who  "  shall  engage  in  actual  service  or  instruction  afloat  or  on 
shore,"  and  for  those  who  participate  "  in  any  cruise,  maneuvers, 
field  instruction,  or  encampment  of  any  part  of  the  Regular  Navy, 
afloat  or  on  shore,"  such  participation  to  be  according  to  the  discre- 
tion of  the  Secretary  of  the  Navy.  They  are  to  be  paid  "  the  same 
pay  •  •  •  as  is  provided  by  law  for  the  officers  and  men  of  the 
Regular  Navy." 
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S&id  sections  are  analogous  in  terms  to  sections  14  and  15  of  the  act 
of  January  21, 1903  (82  Stat.,  777) ,  relating  to  the  land  militia  of  the 
several  States  and  Territories. 

In  construing  the  act  of  January  21,  1903,  relating  to  the  land 
militia,  it  has  been  held  that  officers  and  enlisted  men  on  duty  as  pro- 
vided in  sections  14  and  15  of  said  act  are  entitled  to  pay  for  the 
actual  number  of  days  they  are  engaged,  regardless  of  whether  one 
of  those  days  falls  on  the  31st  day  of  a  month.  (See  10  Comp.  Dec., 
392;  15  id.,  120.) 

In  the  decision  of  this  office  of  December  31,  1914  (71  MS.  Oomp. 
Dec.,  1364),  construing  section  12  of  the  act  of  February  Id,  1914, 
tuproy  it  was  held  that  the  pay  of  officers  and  men  of  the  Naval 
Militia  is  governed  by  the  provisiouB  of  the  act  of  June  30, 1906  (34 
Stat.,  763),  which  excludes  the  Slst  day  of  the  month  from  the  com- 
putation. It  may  be  stated  in  the  language  of  the  law  by  saying 
that  the  act  of  1906  unquestionably  applies  to  the  Kegular  Navy, 
and  the  militia  receives  the  same  pay  as  officers  and  men  in  the 
Regular  Navy.  They  certainly  can  receive  no  more  for  any  period 
of  service,  whether  it  includes  the  31st  day  of  a  month  or  any  other 
day  or  days. 

As  the  laws  relating  to  the  land  and  naval  militia  forces  are 
analogous — ^iu  fact,  so  far  as  the  question  here  under  consideration  is 
concerned,  identical — the  effect  of  the  decision  of  December  31,  1914, 
was  to  overrule  the  decisions  in  IQ  Comp.  Dec.,  392,  and  15  Comp. 
Dec.,  120. 

The  auditor  has  audited  the  account  under  the  principle  of  the  de- 
cision of  December  31,  1914,  and  in  so  doing  I  am  of  opinion  that 
he  is  correct.  The  decisions  in  10  Comp.  Dec,  392,  and  15  Comp. 
Dec,  120,  are  now  specifically  overruled,  as  is  also  the  decision  of 
October  13,  1916  (79  MS.  Comp.  Dec,  138),  and  hereafter  the  de- 
ciaion  of  December  31,  1914,  will  govern  in  the  settlement  and  audit 
of  accounts  arising  under  the  above  provisions  of  the  act  of  January 
21,  1903,  and  February  16,  1914 

It  is  proper  to  state  here  just  what  was  said  and  held  in  the  de- 
cision of  December  31,  1914,  which  was  as  follows: 

"  The  act  of  June  30, 1906  (3i  Stat,  763),  provides  in  specific  terms 
that  where  the  compensation  of  any  person  in  the  service  of  the 
United  States  is  on  an  annual  or  monthly  basis  that  for  the  purpose 
of  fixing  pay  due  all  months  in  the  year  shall  be  reckoned  as  contain- 
ing thirty  days,  and  that  'all  persons  entering  the  service  of  the 
United  States  during  a  thirty-one  day  month  and  serving  until  the 
end  thereof  phall  be  entitled  to  pny  for  that  month  from  the  date  of 
entry  until  the  thirtieth  day  of  said  month,  both  days  inclii-sive,' 
thus  excluding  the  thirty-first  of  any  calendar  month  from  the  com- 
putation. 

"As  the  compensation  of  officers  and  men  of  the  Kegular  Navy  is 
fixed  upon  an  annual  or  monthly  basis,  the  compensation  of  all  officers 
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and  men  of  the  N'aval  Militia  must  be  considered  as  fixed  npon  an 
annual  or  monthly  basis,  and  therefore  the  provisions  of  the  act  of 
June  30, 190G,  supra,  necessarily  apply.  The  act  fixing  the  pay  of  the 
Naval  Militia  contains  no  provision  justifying  any  other  construc- 
tion." 

This  decision  was  in  force  and  had  been  promulgated  when  ap- 
pellant made  the  payments  to  the  Naval  Militia  of  New  Jersey,  and 
he  should  have  been  familiar  with  it  and  followed  it.  Under  the 
circumstances  appearing  I  iind  no  ground  for  any  difference  with  the 
auditor  in  the  action  he  has  taken. 

The  action  of  the  auditor  is  affirmed     *     *     *. 


TBATEIINS   EXPEITBXS   AlTD   MILEAOB,   MATT. 

Where,  under  proper  orders,  n  naval  officer  proceeded  from  lilg  regular  station 
to  a  certain  point,  took  charge  of  a  motor  launch,  and  returned  thereon  to 
Guch  reitular  station,  eald  launch  not  lieinR  provided  with  Bleeping  quarters 
or  mess  arrangements,  he  is  not  entitled,  for  (he  return  Journey,  either 
to  reimbursement  of  actaal  expensea  Incurred  for  meals  and  lodging 
en  route,  or  to  uiilea^  allowance,  since  lie  wua  not  performing  rq>eat«d 
travel,  nnd  was  furnished  with  Govemmeut  transportation  within  the 
meaning  of  the  act  of  .Tune  30.  1914. 
Seoision  ftj  ConLptialler  Warwick,  Jannair  S,  1917: 

Thomas  Macklin,  chief  boiitswain,  United  States  Navy,  applied 
December  5,  1916,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Navy  Depaiiment  in  disallowing,  per  settlement  No.  41669,  Novem- 
ber 20,  1916,  his  claim  for  traveling  expenses  incurred  from  October 
6  to  10,  1916,  while  proceeding  from  navy  yard,  New  York,  to  An- 
napolis, Md,,  in  charge  of  two  motor  launches. 

The  auditor's  disallowance  is  as  follows: 

*'  Claimant  did  not  perform  repeated  travel  and  hence  is  not  en- 
titled to  expenses.  (Act  June  7,  1900,  38th  Ct.  Cls.,  534,  Comp., 
June  22,  1908.) 

"  As  claimant  traveled  on  a  Government  launch  his  case  comee 
within  the  provisions  of  the  Naval  Act  of  June  30,  1914,  denying 
mileage. 

"  There  appears,  therefore,  no  provision  of  law  allowing  reim- 
bursement." 

Under  date  of  October  4,  1916,  the  Superintendent  of  the  Naval 
Academy  issued  the  following  orders  to  appellant: 

"Subject:  Orders  to  temporary  duty, 

"Proceed  to  New  York  on  Thursday,  October  5,  1916,  and  upon 
your  arrival  there  report  to  the  commandant  of  the  navy  yard  at 
that  place  for  duty  in  chaijje  of  two  riO-foot  motor  sailing  launches, 
with  which  you  will  proceed  to  Annapolis.  Md.,  via  the  canal  route. 

"2,  This  is  in  addition  to  your  present  duties." 

These  orders  were  approved  by  the  Chief  of  the  Bureau  of  Navi- 
gation, Navy  Department,  October  14,  1916.  In  compliance  with 
these  orders  appellant  arrived  in  New  York  October  5,  1916,  left  the 
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navy  yard  in  charge  of  the  two  launches  at  9.45  a.  m.,  October  6, 1916, 
and  arrived  at  Annapolis  at  6.40  p.  m.,  October  10, 1916.  The  appel- 
lant has  been  paid  mileage  for  the  travel  from  Annapolis  to  New 
York. 

There  being  no  quarters  or  mees  arrangements  on  board  the 
launches,  it  was  necessary  for  the  launches  to  be  secured  at  a  wharf 
during  the  night,  and  for  appellant  to  lodge  and  secure  his  meals  at 
hotels  during  the  trip.  Part  of  the  expenses  claimed  is  for  the  trans* 
portation  of  baggage  from  the  launches  to  hotels.  The  total  expenses 
claimed  amount  to  $21.85.  It  is  noted  that  a  portion  of  the  expenses 
included  in  the  voucher  was  incurred  while  appellant  was  at  New 
York  prior  to  starting  on  the  return  trip. 

The  laws  relative  to  mileage  and  traveling  expenses  for  travel  per- 
formed by  naval  officers  are  as  follows ; 

"  That  in  lieu  of  traveling  expenses  and  all  allowances  whatsoever 
connected  therewith,  including  transportation  of  ba^age,  (^oers  of 
the  Navy  traveling  from  point  to  point  within  the  United  States 
under  orders  shall  hereafter  receive  mileage  at  the  rate  of  ei^t  cents 
per  mile,  distance  to  be  computed  by  the  shortest  usually  traveled 
route ;  but  in  cases  where  orders  are  given  for  travel  to  be  performed 
repeatedly  between  two  or  more  places  in  the  same  vicinity  the  Secre- 
tary of  the  Navy  may,  in  his  discretion,  direct  that  actual  and  neces- 
sary expenses  only  be  allowed.  Actual  expenses  only  shall  be  paid 
for  travel  under  orders  outside  the  limits  of  the  United  States  in 
North  America."     Act  of  June  1,  1900  {81  Stat.,  686). 

"That  hereafter  in  cases  where  orders  are  given  to  officers  of  the 
Navy  or  Marine  Corps  for  travel  to  be  performed  repeatedly  between 
two  or  more  places  in  such  vicinity  as  m  the  discretion  of  the  Secre- 
tary of  the  Navy  is  appropriate,  he  may  direct  that  actual  and  neces- 
sary expenses  only  be  allowed."    Act  of  July  1, 1902  (32  Stat.,  663). 

"  That  hereafter  no  mileage  shall  be  paid  to  any  officer  where  Gov- 
ernment transportation  is  furnished  such  officer."  Act  of  June  30, 
1914  (38  Stat.,  898). 

Under  these  laws  naval  officers  are  not  entitled  to  reimbursement 
for  actual  traveling  expenses  except  in  cases  of  travel  under  orders 
outside  of  the  United  States  in  North  America  and  repeated  travel 
between  two  points  in  the  same,  vicinity,  and  it  has  been  held  that 
before  travel  can  be  classed  as  repeated  there  must  be  more  than  one 
round  trip  made  between  the  two  points  {14  Comp.  Dec.,  897). 

Appellant  did  not  perform  repeated  travel  between  New  York  and 
Annapolis  and  is  therefore  not  entitled  to  reimbursement  for  the 
actual  expenses  incurred  by  him. 

It  now  remains  to  be  determined  whether  he  is  entitled  to  mileage 
■for  the  return  trip  from  New  York  to  Annapolis.  The  act  of  June  30, 
1914,  supra,  prevents  the  payment  of  mileage  to  an  officer  for  travel 
where  Government  transportation  is  furnished,  and  it  must  be  deter- 
mined whether  in  this  case  Government  transportation  was  furnished 
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within  the  meaning  of  that  law.  The  law  does  not  specify  any  par- 
ticular kind  of  transportatiwi  to  be  furnished  by  the  Government, 
but  specifically  states  that  no  mileage  shall  be  paid  where  Govern- 
ment tronsportation  is  furnished.  This  is  a  plain  prohibition  against 
the  payment  of  mileage  and  leave  no  discretion  whatever  in  this  office 
or  in  the  administrative  offices.  The  law  was  passed  after  the  decision 
in  20  Comp.  Dec,  741,  which  held  that  a  right  to  mileage  was  not 
lost  because  an  officer  traveled  on  a  Government  conveyance. 

The  launches  which  appellant  accompanied  from  New  York  to 
Annapolis  were  the  property  of  the  Government  and  appellant 
traveled  from  New  York  to  Annapolis  on  board  one  of  them  and  was 
consequently  furnished  Government  transportation  within  the  mean- 
ing of  the  above  law.  He  is  therefore  not  entitled  to  mileage  for 
said  travel.  The  action  of  the  auditor  is  affirmed  and  certificate  of 
no  difference  will  issue. 


DBTBHTIOIT  IN  SEKTICB,  KATT. 

An  enlieted  man  of  the  Navy  otherwise  entitled  to  tiie  addltlbnal  pay  antltor- 
Ized  in  section  1422,  Revised  Statntcs,  for  snch  enlisted  men  detained  [n 
service,  nnder  certain  conditions,  after  the  explratloD  of  their  terms  of 
enlistment,  does  not  lose  liiB  right  to  sucb  pay  by  reason  of  the  fact  that, 
upon  the  date  of  expiration  of  bia  term  of  ealistmeDt,  he  waa  under  treat- 
ment In  a  naval  hospital. 

DeeUloa  by  Comptroller  Warwlok,  XannuT  6,  1B17: 

James  Scarponi  applied  November  3,  1916,  for  revision  of  the 
action  of  the  Auditor  for  the  Navy  Department  in  disallowing,  per 
settlement  No.  140697,  October  20,  1916,  his  claim  for  one-fourth- 
additional  pay  for  the  period  he  was  detained  in  the  naval  service 
beyond  the  expiration  of  his  enlistment. 

The  auditor's  disallowance  is  as  follows: 

"Claimant  at  time  of  expiration  of  his  enlistment,  January  28, 
1916,  was  in  the  naval  hospital  at  Canacao,  P.  I.  He  has  there- 
fore not  detained  afioat  in  accordance  with  section  1422  of  the  Re- 
vised Statutes. 

"  It  further  appears  he  was  sent  home  for  discharge  as  soon  as  he 
was  released  from  the  hospital," 

Appellant  enlisted  in  the  Navy  at  San  Diego.  Cal.,  January  28, 
1912,  for  a  period  of  four  years  and  his  enlistment  expired  on  Janu- 
ary 27, 1916.  He  was  discharged  from  this  enlistment  at  San  Fran- 
cisco, Cal,,  May  23,  1916.  tinder  the  provisions  of  section  1422, 
Revised  Statutes,  he  claims  one-fourth  additional  pay  for  the  period 
he  was  detained  in  the  naval  service. 
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Section  1422,  Hevised  Statutes,  as  amended  by  the  act  of  March  3, 
1875  (18  Stat.,  48i),  provides: 

"That  it  shall  be  the  duty  of  the  commanding  oflScer  of  any  fleet, 
squadron,  or  vessel  acting  singly,  when  on  service,  to  send  to  an 
Atlantic  or  to  a  Pacific  port  of  the  United  States,  as  their  enlistment 
mav  have  occurred  on  either  the  Atlantic  or  Pacific  coast  of  the 
United  States,  in  some  public  or  other  vessel,  all  petty  officers  and 
persons  of  inferior  ratings  desiring  to  go  there  at  the  expiration  of 
their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless, 
in  his  opinion,  the  detention  of  such  persons  for  a  longer  period 
should  be  essential  to  the  public  interests,  in  which  case  he  may 
detiiin  them,  or  any  of  them,  until  the  vessel  to  which  they  belong 
shall  return  to  such  Atlantic  or  Pacific  port.  All  persons  enlisted 
without  the  limits  of  the  United  States  may  be  discharged,  on  the 
expiration  of  their  enlistment,  either  in  a  foreign  port  or  in  a  port 
of  the  United  States,  or  they  may  be  detained,  as  above  provided, 
beyond  the  term  of  their  enlistment;  and  that  ail  persons  sent  home, 
or  detained  by  a  commanding  officer,  according  to  the  provisions  of 
this  act,  shall  be  subject  in  all  respects  to  the  laws  and  regulations 
for  the  government  of  the  Navy  until  their  return  to  an  Atlantic  or 
Pacific  port  and  their  regiilar  discharge;  and  all  persons  so  detained 
by  such  officer,  or  reentering  to  serve  until  the  return  to  an  Atlantic 
or  Pacific  port  of  the  vessel  to  which  they  belong,  shall  in  no  case 
be  held  in  service  more  than  thirty  days  after  their  arrival  in  said 
port;  and  that  all  persons  who  shall  be  so  detained  beyond  their 
terras  of  enlistment  or  who  shall,  after  the  termination  of  their  enlist- 
ment, voluntarily  reenter  to  serve  until  the  return  to  an  Atlantic  or 
Pacific  port  of  the  vessel  to  which  they  belong,  and  their  regular 
discharge  therefrom,  shall  receive  for  the  time  during  which  they  are 
so  detained,  or  shall  so  serve  beyond  their  original  terms  of  enlist- 
ment, an  addition  of  one- fourth  of  their  former  pay :  Provided,  That  ■ 
the  shipping  articles  shall  hereafter  contain  the  substance  of  this 
section." 

It  appears  that  appellant  was  admitted  for  treatment  to  the  naval 
hospital,  Canacao,  P.  I,,  from  the  U.  S.  S.  Galveston  on  December  27, 
1915,  and  was  discharged  to  duty  to  the  receiving  ship  at  Cavite,  P.  I., 
January  31,  1916.  On  January  27,  1916,  the  date  his  enlistment  of 
January  28, 1912,  expired,  he  was  in  the  hospital,  and  because  of  this 
fact  the  auditor  has  disallowed  his  claim. 

Relative  to  his  detention  in  the  service,  the  commanding  officer 
of  the  United  States  receiving  ship  at  Cavite,  P.  I.,  states  as  follows: 

"Scarponi  was  not  transferred  to  the  United  States  via  the  U.  S. 
Army  transport  sailing  from  Manila,  P.  I.,  on  February  15,  1916, 
owing  to  the  fact  that  there  was  no  transportation  available  for 
Navy  use.  On  ilarch  15  he  was  not  transferred  to  the  United  States 
owing  to  the  fact  that  he  was  a  material  witness  in  the  general  court- 
martial  case  of  Paul  McGuire,  boatswain's  mate,  U.  S,  Navy,  Scar- 
poni was  transferred  to  the  receiving  ship  at  San  Francisco,  Cal., 
via  U.  S.  Army  transport  sailing  from  Manila,  P.  I.,  on  April  15, 
1916." 
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It  has  been  held  by  this  office  that  enlisted  men  retained  in  the 
service  after  the  expiration  of  their  enlistment  on  shore  duty  at  a 
foreign  station  are  not  entitled  to  the  one-fourth  additional  pay 
authorized  by  section  1422,  Kevised  Statutes  (decisions  of  Sept.  1, 
1905,  34  MS.  Comp.  Dec.,  761,  and  Sept.  1,  1915,  74  MS.  Comp. 
Dec.,  936).  Appellant,  however,  was  not  on  shore  duty  at  the  date 
of  the  expiration  of  his  enlistment  but  was  under  treatment  in  a 
naval  hospital,  presumably  because  there  was  not  proper  medical 
or  hospital  facilities  on  board  the  U.  S.  S.  Oalveai<m,  the  ship  oa 
which  he  was  serving  at  the  date  he  was  sent  to  the  hospital. 

Immediately  upon  his  recovery  he  was  transferred  to  duty  on 
board  another  vessel,  the  receiving  ship  at  Cavite.  He  was  not  de- 
tained in  the  Navy  at  his  own  request  but  because  there  was  not 
accommodation  for  his  return  to  the  United  States  on  the  first  trans- 
port sailing  after  the  date  of  the  expiration  of  his  enlistment 
(Feb.  16,  1916),  and  later  because  his  presence  was  required  as 
material  witness  before  a  naval  court-martial.  The  statement  of 
the  auditor  in  his  disallowance  that  appellant  "  was  sent  home  for 
discbarge  as  soon  as  he  was  released  from  the  hospital "  is  not  sub- 
stantiated by  the  evidence  in  the  case. 

■  From  the  above  facts  it  is  concluded  that  appellant  was  retained  in 
the  service  within  the  meaning  of  section  1422,  Revised  Statutes,  and 
is  consequently  entitled  to  receive  the  additional  pay  provided  by 
that  law  during  the  period  he  was  retained.    •    •    • 


TBATEimO  EXPENSES,   COITKCIL   Ot  NATIONAL   DEFENSE. 

Members  of  the  advisory  commission  of  the  Council  of  National  Defense  au- 
thorized hy  the  net  of  August  29,  1916,  are  olBcers  of  the  United  States 
within  the  oiennliig  of  the  net  of  April  6,  1914,  liniltlns  dally  e:qpeDses  ot 
subsistence  while  In  n  travel  stntus. 

>  the  chairman,  Connoll  of  National  Defense,  Jannaiy 

By  a  letter  of  the  3il  instant  from  Mr.  W.  S.  Gifford,  as  director 
and  disbursing  officer  for  the  Council  of  National  Defense,  my  atten- 
tion is  invited  to  the  recent  legislation  in  the  Army  appropriation  act 
of  August  29, 1916  (39  Stat..  649),  for  a  Council  of  Nntiomi]  Defense, 
and  decision  is  requested  upon  certain  questions  arising  in  connec- 
tion with  the  travel  of  members  of  its  advisory  commission. 

The  legislation  is  us  follows: 

"That  a  Council  of  National  Defense  is  hereby  established  for  the 
coonlination  of  industries  and  resources  for  the  national  security  and 
welfare,  to  consist  of  the  Secretary  of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Interior,  the  Secretaiy  of  Agriculture,  the 
Secretary  of  Commerce,  and  the  Secretary  of  Labor.      ,  -  r 


DECISIONS  OF  THE  COMPTBOLLEB.  373 

"That  the  Council  of  National  Defense  shall  nominate  to  the 
president  and  the  president  ^all  appoint  an  advisory  commission 
consisting  of  not  more  than  seven  persons,  each  of  whom  shall  have 
special  knowledge  of  some  industry,  public  utility,  or  the  develop- 
ment of  some  natural  resource,  or  be  otherwise  specially  qualified,  in 
the  opinion  of  the  council,  for  the  performance  of  the  duties  herein- 
after provided.  The  members  of  the  advisory  commission  shall  serve 
without  compensation,  but  shall  be  allowed  actual  expenses  of  travel 
and  subsistence  when  attending  meetings  of  the  conmiission  or  en- 
gaged in  investigations  pertaining  to  its  activities.  The  advisory 
commission  shall  hold  such  meetings  as  shall  be  called  by  the  councu 
or  be  provided  by  the  rules  and  regulations  adopted  by  the  council 
for  the  conduct  of  its  work. 

**  That  it  shall  be  the  duty  of  the  Council  of  National  Defense  to 
supervise  and  direct  investigations  and  make  recommendations  to  the 
President  and  the  heads  of  ^ecutive  departments  as  to  the  location 
of  railroads  with  reference  to  the  frontier  of  the  United  States,  so  as 
to  render  possible  expeditious  concentration  of  troops  and  supplies  to 
points  of  defense ;  the  coordination  of  military,  industrial,  and  com- 
mercial purposes  in  the  location  of  extensive  highways  and  branch 
lines  of  railroad;  the  utilization  of  waterways;  the  mobilization  of 
military  and  naval  resources  for  defense;  the  increase  of  domestic 
production  of  articles  and  materials  essential  to  the  support  of  armies 
and  of  the  people  during  the  interruption  of  foreign  commerce ;  the 
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development  oi  seagoing  transportation;  data  as  to  amounts,  loca- 
tion, method  and  means  of  production,  and  availability  of  military 
supplies;  the  giving  of  information  to  producers  and  manufacturers 
as  to  the  class  of  supplies  needed  by  the  military  and  other  services 
of  the  Government,  the  requirements  relating  thereto,  and  the  crea- 
tion of  relations  which  will  render  possible  in  time  of  need  the  imme- 
diate concentration  and  utilization  of  the  resources  of  the  Nation. 

"  That  the  Council  of  National  Defense  shall  adopt  rules  and  regu- 
lations for  the  conduct  of  its  work,  which  rules  and  regulations  EJiall 
be  subject  to  the  approval  of  the  President  and  shall  provide  for  the 
work  of  the  advisory  commission  to  the  end  that  the  special  knowl- 
edge of  such  commission  may  be  developed  by  suitable  investigation, 
research,  and  inquiry  and  made  available  in  conference  and  report 
for  the  use  of  the  council;  and  the  council  may  organize  subordinate 
bodies  for  its  assistance  in  special  investigations,  either  W  the  em- 
ployment of  experts  or  by  the  creation  of  committees  of  specially 
quiuified  persons  to  serve  without  compensation,  but  to  direct  the 
investigations  of  experts  So  employed. 

"  That  the  sum  of  $200,000,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  be  immediately  available  for  experimental  work 
and  investigations  undertaken  by  the  council,  by  the  advisory  com- 
mission, or  subordinate  bodies,  for  the  employment  of  a  director, 
expert  and  clerical  expenses  and  supplies,  and  for  the  necessary  ex- 
penses of  members  of  the  advisory  commission  or  subordinate  bodies 
foing  to  and  attending  meetings  of  the  commission  or  subordinate 
odics.  Keports  shall  be  submitted  by  all  subordinate  bodies  and  by 
the  advisory  commission  to  the  council,  and  from  time  to  time  the 
council  shall  report  to  the  Pi-esident  or  to  the  heads  of  executive 
departments  upon  special  inquiries  or  subjects  appropriate  thereto, 
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and  ail  ajinua]  report  to  the  Congress  shall  be  submitted  through  the 
President,  including  as  full  a  statement  of  the  activities  of  the  cotm* 
cil  and  the  agencies  subordinate  to  it  as  is  consistent  with  the  public 
interest,  including  an  itemized  account  of  the  expenditures  made  by 
the  council  or  authorized  by  it,  in  as  full  detail  as  the  public  interest 
will  permit:  Provided,  however.  That  when  deemed  proper  the 
President  may -authorize,  in  amounts  stipulated  by  him,  unvouchered 
expenditures  and  report  the  gross  sums  so  authorized  not  itemized." 

This  legislation  estiiblishes  a  Council  of  National  Defense,  com- 
posed of  the  heads  of  six  executive  departments,  and  provides  for  an 
advisory  commission  for  it  of  not  more  than  seven  members;  [«*- 
scribes  the  manner  in  which  said  members  shall  be  appointed  and 
the  conditions  of  their  eligibility  for  appointment;  makes  it  the 
duty  of  the  council  to  adopt  rules  and  regulations  for  the  work  of 
said  commission ;  indicates  the  scope  of  the  service  to  be  rendered  by 
it;  requires  its  members  to  serve  without  compensation;  entitles  them 
to  actual  expenses  of  travel  and  subsistence  when  attending  meetings 
of  the  commission  or  engaged  in  investigations  pertaining  to  itB 
activities;  appropriates  $200,000,  or  so  much  thereof  as  is  necessaiy, 
to  be  immediately  available,  for  the  purposes  enumerated,  included 
in'which  are  "experimental  work  and  investigations"  by  the  advis- 
ory commission  and  the  "  necessary  expenses  of  members  of  the  ad-  ' 
visory  commission  "  in  "  going  to  and  attending  meetings  of  the  com- 
mission"; requires  an  annual  report  to  Congress,  through  the  Presi- 
dent, which  shall  include  "an  itemized  account  of  the  expenditures 
made  by  the  council  or  authorized  by  it,  in  as  full  detail  as  the  public 
interest  will  permit " ;  and  provides  that  "  when  deemed  proper  the 
Prendent  may  authorize,  in  amounts  stipulated  by  him,  nnvouchered 
expenditures  and  report  the  gross  sum  so  authorized  not  itemized."* 

I  am  requested  to  decide- 
First.  Whether  the  limitation  in  the  act  of  April  6,  1914,  of  $5 
per  day  as  an  actual  subsistence  expense  of  travel  of  officers  and 
employees  of  the  United  States  is  applicable  to  the  subsistence 
expenses  of  travel  of  members  of  the  advisory  commission  to  the 
Council  of  National  Defense. 

Second.  If  not,  in  what  detail  the  travel  expenses  of  such  membM^ 
must  be  itemized. 

Third.  Whether  the  issuance  of  instructions  to  said  members  for 
travel  in  advance  of  the  travel  is  oecessary. 

You  are  advised  that — 

First.  Your  question  is  answered  in  the  affirmative.  The  position 
of  a  member  of  said  advisory  commission  is  expressly  created  by 
statute  and  is  an  oflioe  of  honor  or  trust,  to  which  no  compensation 
is  attached.  An  incumbent  of  said  office,  I  think,  is  clearly  as 
officer  of  the  United  States  within  the  meaning  of  the  term  "officei*" 
of  the  "  United  States  "  as  used  in  tlie  legislation  limiting  the  octual 
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travel  expense  of  the  subsistence  of  such  officers  in  the  act  of  April 
6, 1914  (38  Stat.,  318).  (See  Kinney  v.  United  States,  60  Fed.  Rep., 
883,  885 ;  White  v.  Levant,  78  Me.,  568 ;  Beekwith  v.  Farrmngton,  77 
Conn.,  318;  MoMe  Co.  v.  WiUiamt,  Judge,  180  Ala.,  657,  668.) 

Second.  Answer  not  required.  As  a  matter  of  general  informa- 
tion, however,  you  are  advised  that  a  reasonable  itemization  of  the 
travel  expenses  of  said  members  should  be  made.  The  subsistence 
expenses  should  be  itemized  as  to  days,  the  cost  of  meals  should  be 
shown,  and  receipted  bills  for  hotel  expenditures  therefor  should  be 
furnished. 

Third.  In  the  rules  and  regulations  required  by  the  legislation  to 
be  adopted  and  approved  it  is  assumed  that  provision  will  he  made 
for  the  work  of  the  advisory  commission,  including  the  performance 
of  travel  by  its  members.  As  to  the  ordering  of  travel  not  thug  pro- 
vided for  it  is  a^umed  that  the  council  will  confer  the  necessary 
authority  on  its  chairman  or  director  for  the  carrying  on  of  its 
executive  work,  including  travel  in  connection  therewith. 


tinder  tbe  provlsioiu  of  the  act  of  March  3,  1879,  amounts  depodted  In  the 
Treasury  by  national  banks  for  tbe  redemption  at  circulation,  as  required 
by  tbe  act  of  June  20, 1ST4,  are  to  be  appU«d,  in  part,  to  the  relmburBcment 
of  the  Treaanry  on  account  of  amounts  paid  out  under  annual  appropria- 
tions for  the  salaries  of  certain  ofDcera  and  employees  In  tbe  office  of  the 
Comptroller  of  tbe  Correttcy  emplc^ed  in  admlnlstcTliiK  Che  sold  act  of 
June  20,  1874. 

DeoliloB  by  ComptToIIer  Warwlok,  January  8,  1B17: 

Frank  W.  Hackett  applied  December  13,  1916,  for  a  revision  of 
the  action  of  the  Auditor  for  the  Treasury  Department  in  disallow- 
ing, by  settlement  No.  54219,  dated  December  9,  1916,  the  claims  of 
35  national  banks  for  refund  of  amounts  deposited  by  them  under 
the  provisions  of  section  3  of  the  act  of  June  20, 1874  ( 18  Stat.,  123) , 
and  used  to  pay  salaries  of  certain  employees  appointed  under  au- 
thority of  section  3  of  the  act  of  March  3, 1875  (18  Stat.,  399),  in  the 
office  of  the  Comptroller  of  the  Currency  during  the  period  from 
July  1,  1875,  to  the  present  time. 

Section  3  of  the  act  of  June  20,  1874,  is  as  follows; 

"  That  every  association  organized,  or  to  be  organized,  under  the 
provisions  of  the  said  act,  and  of  the  several  acts  amendatory 
thereof,  shall  at  all  times  keep  and  have  on  deposit  in  the  Treasury 
of  the  United  States,  in  lawful  money  of  the  United  States,  a  sum 
equal  to  five  per  centum  of  its  circulation,  to  be  held  and  used  for 
the  redemption  of  such  circulation;  which  sum  shall  be  counted  as  a 
part  of  it"?  lawful  reserve,  as  provided  in  section  two  of  this  act;  and 
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when  the  circulating  notes  of  any  sach  associations,  assorted  or  tin- 
aasorted,  shttU  be  present«d  for  redemption,  in  sums  of  one  thousand 
dollars,  or  any  multiple  thereof,  to  the  Treasurer  of  the  United 
States,  the  some  shall  be  redeemed  in  United  States  notes.  All  notes 
BO  redeemed  shall  be  charged  by  the  Treasurer  of  the  United  States 
to  the  respective  associations  issuing  the  same,  and  he  shall  notify 
them  severally,  on  the  first  day  of  each  month,  or  oftener,  at  his  dis- 
cretion, of  the  amount  of  such  redemptions;  and  whenever  such  re- 
demptions for  itny  association  shall  amount  to  the  sum  of  five  hun- 
dred dollars,  such  association  so  notified  shall  forthwith  deposit  with 
the  Treasurer  of  the  United  States  a  sum  in  United  Stat£s  notes  equal 
to  the  amount  of  its  circulating  notes  so  redeemed.  And  all  notes  of 
national  banks  worn,  defaced,  mutilated,  or  otherwise  unfit  for  circu- 
lation shall,  when  received  by  any  assistant  treasurer,  oc  at  any 
designated  depository  of  the  United  States,  be  forwarded  to  the 
Treasurer  of  the  United  States  for  redemption  as  provided  herein. 
And  when  such  redemptions  have  been  so  reimbursed,  the  circu- 
lating notes  so  redeemed  shall  be  forwarded  to  the  respective  associa- 
tions by  which  they  were  issued ;  but  if  any  of  such  notes  are  worn, 
mutilated,  defaced,  or  rendered  otherwise  unfit  for  use,  they  shall 
be  forwarded  to  the  Comptroller  of  the  Currency  and  destroyed  and 
replaced  as  now  provided  by  law:  Provided,  That  each  of  said  associ- 
ations ^all  reimburse  to  the  Treasury  the  charges  for  transporta- 
tion, and  the  costs  for  assorting  such  notes;  and  the  associations 
hereafter  organized  shall  also  severally  reimburse  to  the  Treasury 
tiie  cost  of  engraving  each  plates  as  shall  he  ordered  by  each  associa- 
tion, respectively;  and  the  amount  assessed  upon  each  association 
shall  be  in  proportion  to  the  circulation  redeemed,  and  be  chasged 
to  the  fund  oo  deposit  with  the  Treasurer:  And  provided  further. 
That  so  much  of  section  thirty-two  of  said  national-bank  act  requir- 
ing or  permitting  the  redemption  of  its  circulating  notes  elsewhere 
than  at  its  own  counter  except  as  provided  for  in  this  section,  is 
hereby  repealed." 

The  contention  made  in  these  cases  is  that  the  fund  deposited 
under  the  provisions  of  this  section  can  not  be  used  for  the  reim- 
bursement of  amounts  expended  for  the  salaries  of  any  persons  ex- 
cept such  as  may  be  employed  in  assorting  notes,  and  that  the  em- 
ployees in  the  office  of  the  Comptroller  of  the  Currency,  the  amount 
of  whose  salaries  has  been  reimbursed  from  said  fund,  have  not  been 
so  employed. 

If  the  above  quoted  section  were  the  only  legislation  on  the  sub- 
ject there  would  appear  to  be  good  ground  for  the  contention  that 
the  fund  is  not  available  to  reimburse  amounts  expended  for  salaries 
of  persons  not  actually  engaged  in  work  incident  to  the  assorting  of 
notes,  but  section  S  of  the  act  of  March  8, 1875,  contains  the  follow- 
ing provision: 

"That  to  carry  into  effect  the  provisions  of  section  three  of  the 
act  entitled  'An  act  fixing  the  amount  of  United  States  notes,  pro- 
viding for  a  redistribution  of  the  national-bank  currency,  and  for 
other  purposes'  approved  June  twentieth,   eighteen  hundred  and 
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Bev«ntT-foar,  the  Secretary  of  the  Treasury  is  authorized  to  appoint 
the  following  force,  to  be  employed  under  his  direction,  namely  i 

"In  the  office  of  the  Comptroller  of  the  Currency:  One  superin- 
tendent, nt  two  thousand  four  hundred  dollars;  one  teller  and  one 
principal  bookkeeper,  at  two  thousand  four  hundred  dollars  each; 
one  assistant  bookkeeper,  at  two  thousand  two  hundred  dollars;  one 
clerk  of  class  four;  four  clerks  of  class  one;  twenty  clerks,  at  nine 
hundred  dollars  each;  and  one  messenger;  for  which  the  sum  of 
thirty-four  thousand  eight  hundred  and  fortv  dollars  is  hereby  ap- 
propriated out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated. And  at  the  end  of  each  month  the  Secretary  of  the  Treas- 
ury shall  reimburse  the  Treasury  to  the  full  amount  paid  out  under 
the  provisions  of  this  section  by  transfer  of  said  amount  from  the 
deposit  of  the  national  banking  associations  with  the  Treasury  of 
the  United  States;  and  at  the  end  of  each  fiscal  year  he  shall  transfer 
from  said  deposit  to  the  Treasury  of  the  United  States  such  sum 
as  may  have  been  actually  expended  under  his  direction  for  station- 
ery, rent,  fuel,  light,  and  other  necessary  incidental  expenses  which 
have  been  incurred  in  carrying  into  effect  the  provisions  of  the  said 
section  of  the  above  named  act." 

A  similar  force  has  been  provided  for  by  a  reimbursable  appropria- 
tion made  each  year  since  1875. 

The  language  of  the  proviaioji  last  above  quoted  is  clear  and  un- 
mistakable. It  authorizes  the  appointment  of  a  ceiiain  force  to  be 
employed  under  the  direction  of  the  Secretary  of  the  Treusiiry,  and 
provides  that  the  Secretary  of  the  Treasury  "shall  reimburse  the 
Treasury  to  the  full  amount  paid  out  under  the  provisions  of  this 
section  by  transfer  of  said  amount  from  the  deposits  of  the  national 
banking  associations  with  the  Treasury  of  the  United  States." 

The  number  of  persons  to  be  employed  and  the  rates  of  compensa- 
tion to  be  paid  are  expressly  fixed  by  the  law,  and  the  only  stipula- 
tion with  reference  to  their  employment  is  that  they  be  employed 
under  the  direction  of  the  Secretary  of  the  Treasury  in  connection 
with  work  incident  to  carrying  into  effect  the  provisions  of  section 
8  of  the  act  of  1874,  supra.  That  it  was  the  intent  of  this  provision 
to  make  the  deposit  fund  bear  the  expense  of  the  salaries  of  these 
employees,  regardless  ot  the  fact  that  said  employees  might  not  be 
engaged  in  actually  assorting  notes,  there  would  appear  to  be  no  room 
for  reasonable  doubt.  But  any  doubt  that  might  arise  relative  to 
the  effect  of  the  provision  should  be  resolved  in  favor  of  the  uniform 
construction  that  has  been  placed  upon  it  for  more  than  40  years 
by  the  officers  charged  with  its  administration. 

Mr.  Hackett  argues  at  considerable  length  upon  the  proposition 
that  the  provision  in  the  act  of  1874,  relative  to  the  use  of  the  deposit 
fund  to  reimburse  the  Treasury  for  the  cost  of  assorting  notes,  was 
not  repealed  either  in  express  terms  or  by  implication  by  anything 
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contained  in  the  act  of  1875,  but  I  fail  to  see  wherein  the  question  of 
a  repeal  is  involved  in  any  way  in  this  case.  The  act  of  1874  author- 
ized the  use  of  the  fund  for  certain  purposes  and  the  act  of  1875 
authorized  its  use  for  additional  purposes.  There  is  no  conflict  in  the 
two  provisions.  Both  relate  to  the  redemption  of  national  bank  notes. 
The  first  one  provides  for  charging  the  banks  with  certain  expenses 
incident  to  the  redemption  of  the  notes  and  the  second  provides  for 
charging  said  banks  with  other  expenses  incident  to  such  work.  The 
second  provision  is  to  be  regarded  as  an  extension  of  the  first  or  as 
an  explanation  or  declaration  of  what  was  originally  intended  by 
the  first. 

Another  argument  advanced  by  Mr.  Hackett  is  that  the  circulation 
tax  imposed  under  the  provisions  of  the  act  of  June  3,  1864  (13 
Stat.,  Ill),  was  for  the  purpose  of  providing  funds  to  cover  these 
expenses  of  redemption  and  that  to  use  this  deposit  fund  for  that 
purpose  would  be  double  taxation.  The  requirement  of  the  act  of 
1875  relative  to  deposits  is  in  no  sense  a  taxing  provision.  Under  it 
the  banks  are  required  to  keep  on  deposit  with  the  Treasurer  a  sura 
equal  to  6  per  cent  of  their  circulation.  Provision  is  then  made  that 
this  money  may  be  used  to  reimburse  the  Treasury  for  certain  ex- 
penses incurred  in  connection  with  work  done  for  the  banks.  But 
even  if  this  could  be  regarded  as  a  tax,  and  assuming  that  the  ex- 
penses now  under  consideration  were  properly  payable  from  the 
proceeds  of  the  tax  imposed  under  the  act  of  June  3,  1864,  before 
the  act  of  1875  was  passed  it  must  be  conceded  that  the  same  power 
that  imposed  the  1864  tax  and  prescribed  the  objects  for  which  it  was 
assessed  could  have  imposed  another  tax  in  1875  for  the  express  piir- 
pose  of  providing  a  fund  from  which  to  pay  certain  of  the  expenses 
fc"  which  other  provision  theretofore  had  been  made. 

It  is  contended  also  that  the  provision  authorizing  the  use  of  the 
deposit  fund  to  reimburse  the  Treasury  to  the  amount  of  these 
salaries  was  enacted  under  a  mistaken  belief  that  the  force  authorized 
was  to  be  employed  only  in  assorting  notes,  and  that  because  of  such 
mistake  the  provision  with  reference  to  the  reimbursement  should 
be  held  inoperative.  The  fact  that  Congress  expressly  provided 
for  employees  of  different  grades,  such  as  superintendent,  teller,  prin- 
cipal bookkeeper,  assistant  bookkeeper,  clerks,  etc.,  and  at  salaries 
ranging  from  $2,400  per  annum  down,  negatives  the  suggestion  that 
it  was  the  understanding  of  Congress  that  each  member  of  the  force 
was  to  be  engaged  in  assorting  notes.  But  regardless  of  the  reasons 
or  motives  that  may  have  prompted  Congress  to  authorize  the  reim- 
bursement, and  regardless  of  the  answer  that  might  be  made  to  the 
question  whether  all  the  employees  are  engaged  in  assorting  notes, 
the  fact  remains  that  such  reimbursement  was  authorized,  and  the 
<]uestion  as  to  whether  the  provisions  of  the  law  are  just  and  e()ui- 
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table  to  the  banks  is  one  of  policy  for  the  consideration  of  Congress 
rather  than  the  accounting  officers  of  the  Treasury  Department. 

I  have  given  careful  consideration  to  all  the  facts  and  arguments 
submitted  in  this  case  but  fail  to  find  therein  sufficient  justification 
for  making  an  allowance  on  these  claims.  The  action  of  the  auditor 
is  affirmed.    •    •    • 


BEVISI0H8  BT  THE   COHTTBOLLEB— SITPFLEICEHTAI,  CLADtB. 

Tbe  actlou  of  an  auditor  on  a  partiLiilar  Item  Included  in  a  settlemeiit  by  him 
Is  subject  to  revision  by  the  coniptrolier  under  and  in  accordance  with  the 
conditions  of  tlie  act  of  July  31,  189* ;  and  such  an  Item  can  not  he  mode 
the  basis  of  a  new  or  surplemental  claim  for  settlement  by  the  auditor, 
notwithstanding  the  fact  that  the  action  of  the  auditor  with  respect  to 
that  Item  In  the  orlslnal  settlement  was  based  on  a  mlsappreheuirion  <tf 
the  facts. 

Comptroller  Warwick  tc  the  Becretary  of  the  Interior,  Jaaaary  8,  1917: 

I  received  your  letter  of  November  25, 1915,  requesting  decision  as 
to  the  payment  of  the  so-called  supplemental  claim  for  $6.85  sub- 
mitted by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 

The  material  facts  upon  which  this  claim  is  based  are  as  follows: 

In  the  settlement  of  this  company's  claim  for  transportation 
charges  on  a  shiiiment  of  coal,  the  Auditor  for  the  Interior  Depart- 
ment,  by  settlement  Xo.  42881,  dated  December  12,  1915,  deducted 
from  the  amount  found  due  the  sum  of  $6.85,  on  account  of  coal 
believed  to  have  been  lost  in  transit.  The  company  consented  to 
the  deduction  upon  the  presumption  that  the  coal  had  been  lost. 
Later  developments,  however,  showed  that  no  coal  had  been  lost,  the 
apparent  loss  being  accounted  for  by  the  discovery  of  an  error  in 
the  weight  of  the  empty  car. 

In  my  decision  of  August  19,  1916  (28  Comp.  Dec.,  138),  I  held 
that— 

"  Where  settlement  has  been  made  by  an  auditor  of  a  claim  for  any 
particular  service,  a  claim  for  an  additional  allowance  thereon  is  not 
a  new  claim,  but  is,  in  effect,  an  application  for  a  reconsideration  of 
the  original  settlement,  and  accordingly  is  subject  to  all  the  condi- 
tions affecting  such  a  reconsideration,  such  as  the  effect  thereon  of 
acceptance  of  payment  under  the  original  settlement  by  the  auditor." 

See  also  22  Comp.  Dec,  717. 

The  item  now  under  consideration  was  embraced  in  the  original 
claim  and  was  actually  considered  by  the  auditor  in  the  settlement  of 
said  claim.  Therefore,  it  could  have  been  considered  by  this  office 
upon  application  for  a  revision  of  the  auditor's  action  on  the  original 
claim,  as  provided  for  under  section  8  of  the  act  of  July  31,  1894  (28 
Stat.,  207),  and  can  not  be  made  the  basis  of  a  new  claim,  but  must 
be  subject  to  the  restrictions  of  the  account  or  claim  of  which  it  is.  a 
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part.  The  fact  that  payment  is  accepted  under  a  settlement  does  not 
change  the  status  of  an  account  or  any  item^  embraced  therein.  That 
is  to  say,  if  an  account  or  claim  is  settled  by  an  auditor,  and  thereby 
becomes  subject  to  revision  by  the  Comptroller  of  the  Treasury  under 
the  law,  no  item  properly  included  therein  can  be  considered  as  a 
new  account  or  a  supplemental  account  by  reason  of  the  fact,  that  the 
right  of  the  claimant  to  apply  for  a  revision  has  been  lost  by  accept- 
ance of  payment. 

The  specific  question  submitted  must  be  answered  in  the  negative. 

In  connection  with  this  matter  my  attention  has  been  invited  to 
four  other  cases  as  indicating  the  extent  to  which  the  rulings  above 
announced  will  work  an  injustice  to  claimants.  The  four  cases  are 
stated  by  the  Director  of  the  Reclamation  Service  in  his  letter  to 
you,  dat«d  November  22,  1916,  as  follows: 

M  •  •  •  First  In  auditor's  settlement  No.  48720,  July,  1916,  A.  T. 
&  S.  F.  claim  No.  16453,  U.  S.  R.  S.  No.  129,  file  B-2318,  there  was 
included  bill  of  lading  No.  81840  shown  as  covering  a  shipment  of 
26  bundles  of  empty  cement  sacks  consigned  to  the  Tola  Portland 
Cement  Co.,  lola,  Kans.  The  check  at  d^ination  indicated  a  short- 
age of  eight  bundles  of  fifty  sacks  each,  or  four  hundred  sacks,  hav- 
ing a  credit  value  of  $40,  and  in  settlement  of  charges  with  the  Santa 
Fe  Co.  on  bill  of  lading  81840  a  deduction  of  $40  was  made  for  loss. 
Subsequent  investigation  proved  that  on  the  same  date  the  project 
office  made  another  shipment  of  empty  cement  sacks  to  the  Ash  Grove 
Lime  &  Portland  Cement  Co.,  at  Chanute,  Kans.,  on  bill  of  lading 
81839,  and  that  the  check  at  destination  on  this  shipment  showed 
400  sacks  over,  the  error  being  due  to  the  transposition  of  the  num- 
ber of  bundles  in  the  two  bills  of  lading.  Each  shipment  had  in  fact 
been  carried  through  to  destination  and  delivered  intact  and  the 
service  had  received  credit  from  the  two  cement  companies  for  the 
return  of  a  total  number  of  bundles  and  had  in  addition  collected 
from  the  Santa  Fe  Co.  $40  for  an  apparent  shortage  of  eight  bundles. 

"Second.  Auditor's  settlement  So.  33730,  O.  S.  L.,  claim  No. 
F-1611,  U.  S.  R.  S.  B-lo596,  included  bill  of  lading  covering  ship- 
ment of  46,150  pounds  of  copper  wire  forwarded  from  Perth  Ambov, 
N.  J.,  to  Rupert,  Idaho,  on  bill  of  lading  No.  123899,  August  13, 
1913.  Owing  to  special  freight  contFacts  providing  for  reduced  rates 
which  the  Reclamation  Service  enjoyed  with  the  T.,  St.  L.  &  W.  Ry. 
and  its  western  connections  this  shipment  was  routed  in  care  of  that 
line  at  Toledo,  Ohio,  and  this  service  secured  from  the  T.,  St.  L.  A 
W.  Ry.  a  statement  of  the  divisions  of  the  rate  applying  east  and 
west  of  Toledo,  Ohio.  Settlement  was  arranged  with  the  delivering 
carrier,  the  O.  S.  L.  R.  R.  on  this  basis,  and  m  their  interline  settle- 
ment with  the  eastern  carriers  it  developed  that  the  commercial 
earnings  on  this  shipment  were  $14.90  more  than  had  been  collected 
for  that  portion  of  the  haul  east  of  Toledo.  In  the  application  of 
the  60  per  cent  of  class  rate  for  the  lines  west  of  Toledo,  the  fact 
was  overlooked  by  both  the  O.  S.  L.  R.  R.  and  this  ofiice  that  the 
commercial  commodity  rate  of  $1.48  per  hundredweight  allowed  ia 
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its  commercial  divisions  between  lines  a  greater  earning  to  the  Erie 
Sailroad  t)ian  on  the  shipment  moving  under  a  class  rate, 

"Third.  Auditors  settlement  Xo.  46^83,  July,  1916,  O.  S.  L.  No. 
F-7259.  U.  S.  R.  S.  No.  336,  file  6-23878,  included  bill  of  lading  No. 
IJrTSlS  covering  a  shipment  of  1,308  pounds  empty  cement  sacks  Being 
returned  to  the  mnnufacturera  at  Baiter.  The  freight  contracts  with 
the  O.  S.  L  K.  K.,  also  with  the  D.  &  R.  G.  R.  R.,  each  authorize  50 
per  cent  of  class  rate,  but  the  D,  &  R.  G.  contract  contains  a  provi- 
sion that  the  reduced  rate  shall  apply  only  on  shipments  to  the  pro- 
ject. These  cement  sacks  being  returned  from  the  project  were  pre- 
cluded from  the  application  of  contract  rate  for  that  portion  of  the 
haul  over  the  D.  &  R.  G.  from  Spanish  Fork  to  Ogden.  This  fact  was 
overlooked  in  settlement  of  the  account  and  only  brought  out  in  in- 
terline settlement  of  the  account.  The  O.  S.  L.  R.  R.  now  ask  to  be 
reimbursed  for  the  deduction  erroneously  accepted  by  them  for  the 
D.  &  R.  G.  earnings  amounting  to  15  cents  which  they  have  been 
obliged  to  allow  the  D.  &  R,  G.  in  settlement  between  lines. 

"E'ourth.  Auditor's  settlement  No.  4fi.'i08,  September,  1916,  A.  T. 
A  S.  F.  claim  No.  17993,  U.  S.  R.  S.  No.  330,  lite  B-25279,  covered 
settlement  on  shipment  of  8  carloads  of  cement  from  EI  Paso  to  Ele- 
phant Butte,  shipped  February  8,  March  10,  and  March  11,  respec- 
tively. On  arrival  of  these  shipments  at  destination  bills  of  lading 
■were  accomplished  and  surrendered  to  the  delivering  agent  to  cover 
transportation  charges  and  $1  demurrage  having  accrued  on  I.  C. 
car  No.  24584,  covered  by  bill  of  lading  No.  159063  at  the  time  of  its 
accomplishment  this  charge  was  properlv  approved  bv  the  receiving 
officer.  Bin  of  lading  No.  159073  covering  N.  Y.  C'car  No.  25144, 
shipped  March  10.  and  bill  of  lading  No.  159075  covering  A.  T.  & 
S.  F.  car  No.  3049.'>  shipped  March  11.  were  cncli  accompfished  and 
surrendered  promi>tly  on  receipt  of  shipment.  All  three  bills  of 
lading  were  in  due  course  pref^enled  by  the  auditor  of  the  A.  T.  & 
S.  F.  Ky.  Co.  for  payment  of  charges  and  after  administrative  exami- 
nation by  this  office  forwarded  to  the  Auditor  for  the  Interior  and 
settlement  authorized  by  him  on  basis  of  charges  as  claimed.  The 
nature  of  this  charge  was  such  that  it  did  not  sliow  on  the  waybills 
covering  movements  of  the  shipments  and  did  not  in  any  case  reach 
the  section  of  the  railroad  auditor's  office  where  Government  claims 
are  pi-epared  until  after  claim  supported  bv  the  bills  of  lading  men- 
tioned had  been  passed  for  settlement  by  this  office.  As  a  matter  of 
fact  none  of  these  cms  were  released  within  the  prescribed  free  time 
and  I,  C.  car  Xo,  24.')S4  was  dehived  longt'r  than  tlie  24  houi-s  penalty 
time  authorized  to  be  paid  on  bill  of  lading  No.  159063.  The  records 
of  the  railroad  and  of  our  engineer  at  Elephant  Butte  show  that  I.  C. 
car  No.  24584  had  not  been  released  until  after  five  penalty  days  had 
elapsed  instead  of  one.  On  N.  Y.  C.  car  No.  95144  two  penalty  days 
had  elapsed,  and  on  A.  T.  &  S.  F.  car  Xo.  30495  two  penalty  days 
also,  making  an  actual  total  car  service  of  $9  instead  of  $1.  The 
difference,  amounting  to  $8,  we  are  now  requested  by  the  A.  T,  & 
S.  F.  Co.  to  approve  for  payment."    •     *     • 

None  of  these  cases  can  be  regarded  as  presenting  a  new  claim  or 
supplemental  claim,  but  can  only  be  considered  as  connected  with  the 
settlement  of  which  the  items  are  a  part,  and  subject  to  revision  ac 
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cordingly.  In  one  of  them  (33730)  no  revision  can  now  be  obtained 
becnuse  more  than  one  year  has  elapsed  since  the  date  of  the  auditor's 
settlement  (Jan.  23,  1914),  In  the  three  other  cases  the  action  of 
the  auditor  is  now  subject  to  revision  by  this  office  under  the  provi- 
sions of  section  8  of  the  act  of  July  31,  1894.  In  the  case  submitted 
by  you  the  settlement  No.  42881  is  revised  upon  your  application  of 
November  25,  1916. 

It  has  been  the  uniform  construction  of  this  act  that  a  revision  by 
this  office,  on  application  within  the  year,  embraces  the  consideration 
of  any  question  affecting  the  finding  of  the  auditor,  even  including 
new  evidence  and  legislation  (4  Comp.  Dec.,  303). 

In  the  cases  presented  involving  deductions  for  alleged  shortage 
of  coal  and  cement  sacks,  the  acceptance  of  payment  by  the  claimants 
does  not  preclude  them  from  obtaining  a  revision  by  this  office,  it 
having  been  held  for  years  that  where  an  auditor  has  made  a  deduc- 
tion from  an  amount  determined  to  be  due  on  other  separate  and  dis- 
tinct iteras  in  an  account  an  acceptance  of  payment  of  the  balance 
does  not  preclude  the  claimant  from  obtaining  revision  as  to  said 
deduction,  the  deduction  not  being  considered  as  an  item  included 
in  the  account  upon  which  payment  is  accepted  (48  MS.  Comp.  Dec.^ 
1707,  March  26,  1909;  16  Comp.  Dec.,  434). 

An  item  of  demurrage,  where  no  allowance  therefor  has  been  made 
on  the  particular  car  involved,  being  an  item  wholly  disallowed,  is 
likewise  not  an  item  included  in  the  payment  of  other  items  embraced 
in  the  claim. 

The  act  of  1894  provides  that  a'revision  by  the  Comptroller  may 
be  obtained  by  the  claimant,  by  the  head  of  the  department  to  which 
the  account  pertains,  or  by  the  Comptroller. 

It  has  been  the  practice  of  this  office  generally  to  limit  the  revisions 
on  the  Comptroller's  own  motion  to  revision  in  the  interest  of  the 
Government ;  although  it  is  possible  that  the  Comptroller  has  revised, 
on  his  own  motion,  soipe  settlements  in  order  to  give  claimants  what 
they  were  clearly  entitled  to,  and  this  regardless  of  the  fact  that 
payment  had  been  accepted.  It  may  be  inferred  that  a  revision  to 
be  obtained  by  the  head  of  a  department  or  by  the  Comptroller  was 
intended  to  guard  the  Government's,  interests,  and  that  a  claimant's 
right  to  obtain  revision  gives  him  the  full  opportunity  to  secure  his 
rights  if  the  auditor  fails  to  give  him  all  to  which  he  considers 
himself  entitled. 

It  has  been  held,  however,  that  even  though  claimant  has  accepted 
part  payment  on  an  item,  the  right  of  the  head  of  the  proper  execu- 
tive department  to  obtain  a  revision  of  the  auditor's  settlement  by 
the  Comptroller  is  not  taken  away  or  affected  by  the  action  of  the 
claimant  (9  Comp.  Dec.,  671). 
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Ordinarily,  the  right  to  a  revision  by  this  office,  when  applied  for 
within  the  year,  coupled  with  the  right  to  revise  on  the  application 
of  the  head  of  a  department  when  the  case  justifies  the  latter  in 
asking  a  revision  notwithstanding  claimant  has  claimed  and  accepted 
the  allowance  of  a  smaller  amount  than  is  found  on  later  informa- 
tion to  be  due,  will  care  for  all  meritorious  cases  presented  and 
prosecuted  within  a  reasonable  time. 

I  do  not  believe  that  the  law  could  be  construed  to  justify  the 
auditor,  after  a  year  from  the  date  of  his  settlement,  in  reopening 
it  for  the  purpose  of  allowing  an  additional  amount  on  an  item  on 
which  payment  is  accepted  (7  C!omp.  Dec,  537).  But  when  it 
appears  from  the  account  presented  that  less  than  is  apparently  due 
has  been  claimed,  it  would  be  well  if  the  auditor  questioned  the 
amount  instead  of  allowing  it  as  claimed,  and  so  make  a  correct 
allowance  for  the  service.  Such  is,  I  believe,  the  present  policy  in 
the  auditing  offices,  and  it  should  tend  to  prevent  undue  hardship 
not  caused  by  negligence. 

I  see  no  reason  or  authority  for  a  departure  from  the  construction 
of  the  law  heretofore  adopted. 


Since  the  rifcht  of  aa  officer  of  the  United  States  to  the  compensation  of  Ms 
office  ts  Incident  to  the  i^al  title  to  the  ofBce  and  not  to  the  performance  of 
the  duties  thereof,  where  the  marshal  for  the  district  of  the  Canal  Zone, 
who  was  appointed  to  serve  for  a  specific  term  and  nntil  his  successor 
shall  have  been  appointed  and  qualified,  comes  to  the  United  States  on 
refnilar  leave  of  absence  and  thereafter   tenders  his  resignation   to  be 
effective  upon  the  appointment  and  qua  lift  t'ation  of  his  successor,  the  resig- 
nation heliiE  accepted  accorJinp;  to  Its  tenor,  and  altliough  not  returning  to 
the  Canal  Zone,  iir«8  not  abandon  Ws  office,  he  la  entitled  to  the  com- 
pensation of  his  oflice  until  the  appointment  and  qunllflcatlon  of  his  suc- 
cessor. 
Comptroller  Warwick  to  the  Oovemoi  of  the  Panama  Canal,  Tanvarr  10,  1817; 
I  have  the  letter  dated  the  29th  ultimo  of  the  chief  of  the  Wash- 
ington office,  as  follows: 

"  By  direction  of  the  governor  of  the  Panama  Canal  I  have  the 
honor  to  remiest  your  decision  as  to  whether  pavment  may  be  made, 
onder  the  facts  hereinafter  stated,  to  Wm.  It.  May  of  salary  as 
marshal  for  the  District  of  the  Canal  ^one  up  to  the  time  when  his 
successor  as  marshal  is  appointed  and  qualifies. 

"  By  letter  of  September  18,  1916,  tne  governor  of  the  Panama 
Canal  approved  Mr.  May's  request  for  leave  of  absence  as  follows: 

" '  Your  request  of  the  16th  instant,  to  he  permitted  to  enter  on 
your  regular  leave  of  absence,  effective  September  27,  1916,  is  ap- 
proved.' -,  , 
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"  On  December  1,  1916,  Mr.  May  tendered  his  redg^tion  to  the 
Attorney  Gener&l  of  the  United  States,  which  resignation  is  in  part 
as  follows: 

" '  I  hereby  tender  my  resignation  from  the  position  of  marshal  for 
the  District  of  the  Canal  Zone,  effective  upon  the  appointment  and 
4]ualification  of  my  successor. 

" '  My  resignation  is  due  to  the  fact  that  I  have  not  been  very  well 
recently.  I  came  to  the  United  States  on  leave  of  absence  with  the 
approval  of  ihe  governor  of  the  Panama  Canal,  and  do  not  deem 
it  advisable  to  return  to  the  Isthmus.  The  office  is  in  charge  of  the 
deputy  marshal,  who  will  continue  to  conduct  it  until  the  arrival  of 
my  successor.' 

"  So  far  as  this  office  is  informed  Mr.  May  has  not  returned  to  th« 
Isthmus.  His  successor  as  marshal  has  not  been  appointed  and 
{(ualified. 

"  Section  8  of  the  Panama  Canal  act  of  August  24, 1912  (37  Stat, 
565),  provides: 

" '  That  there  shall  be  in  the  Canal  Zone  one  district  court  with  two 
■divisions,  one  including  Balboa  and  the  other  including  Cristobal; 
and  one  district  judge  of  the  said  district,  *  *  *.  There  diall  be 
a  district  attorney  and  a  marshal  for  said  district,  *  *  •  It  shall 
be  the  duty  of  the  marshal  to  execute  all  process  of  the  court,  preserve 
■order  therein,  and  do  all  things  incident  to  the  office  of  marshal.  The 
district  judge,  the  district  attorney,  and  the  marshal  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  for  terms  of  four  years  each,  and  until  their  successors  are 
appointed  anS  qualified,  and  during  their  terms  of  office  shall  reside 
within  the  Canal  2k>ne,  and  shall  hold  no  other  office  nor  serve  on 
any  official  board  or  commission  nor  receive  any  emoluments  except 
their  salaries.  •  *  *  The  district  attorney  and  the  marshal  shall 
be  paid  each  a  salary  of  five  thousand  dollars  per  annum.' 

"  Mr,  May  was  appointed  by  the  President  as  marshal  for  the  dis- 
trict of  the  Canal  Zone  and  confirmed  as  such  by  the  Senate 
March  23,  1914. 

"In  decision  of  June  23.  1914  {69  MS.  Comp,  Dec.,  1704),  ad- 
dressed to  the  goiernor  of  the  Panama  Canal,  the  tiien  Comptroller 
of  the  Treasury  held  that  the  marshal  appointed  by  the  President 
under  the  provisions  of  the  Panama  Canal  act  of  August  24,  1912,  is 
an  officer  and  entitled  to  liis  pay  so  long  as  he  holds  his  commission 
or  appointment.  It  was  also  held  that  the  act  providing  for  his  ap- 
pointment fixes  no  limit  on  the  period  he  may  be  absent  from  his 
duties  with  pay,  as  is  done  in  the  case  of  the  district  judge. 

"Your  decision  as  to  the  authority  to  pay  the  marshal  up  to  the 
time  his  successor  is  appointed  and  qualifies  is  requested  because  of 
the  provision  in  section  8  of  the  act  of  August  24, 1912,  above  quoted, 
which  requires  him  during  his  term  of  office  to  'reside  within  the 
Canal  Zone.' " 

Mr.  May  is  marshal  of  the  District  of  the  Canal  2k)ne,  appointed 
And  commissioned  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  United  States  Senate.  He  was  appointed  for  a  term  of 
four  years  and  until  his  successor  is  appointed  and  qualified,  as  pro- 
vided in  the  act  of  August  24,  1912  (37  Stat.,  565).  The  law  directs 
that  during  his  term  of  office  he  shall  reside  witliin  the  Canal  Zone. 
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This  direction,  however,  has  never  been  UDderstood  to  mean  that 
the  marshal  may  not  have  a  leave  of  absence  outside  the  Canal  Zone. 
In  fact,  this  office  held  in  the  decision  of  June  23, 1914  (69  MS.  Comp. 
Dec.,  1704),  that  the  act  providing  for  the  appointment  of  the  mar- 
shal placed  no  limit  upcm  the  period  that  he  may  be  absent  from  his 
duties  with  pay,  as  is  the  case  with  that  of  the  district  judge  of  the 
Canal  Zone,  who  the  law  directs  shall,  during  his  term  of  office, 
reside  within  the  Canal  Zone,  and  at  the  same  time  provides  that  he 
shall  be  entitled  to  sis  weeks'  leave  of  absence  each  year  with  pay. 

Mr.  May's  resignation  was  tendered  by  him  to  be  "effective  upon 
the  appointment  and  qualification  of  my  successor."  By  telephone 
inquiry  at  the  Department  of  Justice  it  is  learned  that  Mr.  May's 
resignation  was  accepted  December  13,  1916,  to  take  effect  upon  the 
appointment  and  qualification  of  his  successor.  A  successor  has  not 
been  appointed  and  qualified.  So  far  as  known,  Mr.  May  has  not 
returned  to  the  Canal  Zone.  In  his  letter  of  resignation  he  stated 
that  he  deemed  it  inadvisable  to  return  to  the  Isthmus,  presumably 
on  account  of  the  state  of  his  health. 

Mr.  May  came  to  the  United  States  on  what  was  termed  in  the 
letter  granting  it  his  regular  leave  of  absence,  which  presumably  was 
for  two  months,  and  if  so  the  leave  expired  a  few  days  before  De- 
cember 1,  1916,  the  day  he  tendered  his  resignation. 

Mr.  May  is  at  present  in  the  United  States,  his  temporary  address 
being  at  No.  910  Van  Buren  Street,  Wilmington,  Del,,  but  there  is 
nothing  to  indicate  that  he  has  formally  abandoned  his  residence  in 
the  Canal  Zone.  The  rule  is  well  established  and  sanctioned  that 
the  right  of  an  officer  to  the  compensation  of  his  office  is  incident  to 
the  legal  title  to  the  office  and  not  to  the  performance  of  its  duties. 
(See  4  Comp.  Dec.,  600,  and  cases  cited;  United  States  v.  Artdreiog, 
240  U.  S.,  90.) 

Mr.  May's  resignation  was  tendered  upon  the  condition  that  it 
was  to  be  effective  upon  the  appoinbnent  and  qualification  of  his 
successor.  A  successor  has  not  been  appointed  and  qualified.  Until 
<me  has  been  appointed  and  qualified,  it  would  appear  that  Mr.  May 
continues  to  hold  the  office  of  marshal,  unless  in  the  meantime  he 
does  something  which  amounts  conclusively  to  an  abandonment  or 
vacation  of  the  office.  So  long  as  he  holds  the  office  he  is  entitled  to 
the  compensation  belonging  to  it,  but  in  view  of  the  fact  that  there 
has  been  up  to  this  time  no  termination  of  his  tenure  of  it,  it  is  sug- 
gested that  he  be  paid  his  salary  as  it  accrues  from  month  to  month, 
and  when  his  tenure  terminates,  either  by  the  appointment  and 
qualification  of  his  successor  or  his  abandonment  or  vacation  of  the 
office,  he  may  be  paid  the  salary  due  him  to  such  date.  It  is  sufficient 
to  say  that  up  to  this  time  I  do  not  think  that  there  has  been  an 
abandonment  either  of  bis  residence  within  the  Canal  Zone,  if  that 
be  a  fact  that  would  affect  the  right  to  pay,  or  the  office  of  marshal. 
6110'— ¥01.  23—1? 26 


886  DECISIONS  OF   THE  COHPIBOLLEB. 

CBAtrFFEIFBa'  UCEHSBS. 

Cnder  existing  law  and  appropriations  an  employee  of  the  Federal  Government 
wfco  pays  a  fee  to  a  State  for  a  chaufTeur'a  license  to  operate  a  Govemmeni- 
owned  motor  vehicle  on  public  business  Is  not  entitled  to  reimbursement 
therefor  from  public  funds.  Quaere,  whether  the  Federal  Government, 
while  denying  the  right  of  a  State  to  exact  from  It  a  motor  vehicle  license 
fee,  should  at  the  same  time  accept  such  a  license  and  plpce  the  tag  evi- 
dencing It  upon  such  motor  vehicle. 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  Tannarj  10,  1917: 

I  have  your  letter  of  December  29,  1916,  requesting  to  be  advised 
whether  payment  may  be  made,  and  under  what  appropriation,  to 
the  State  of  Maryland  of  fees  for  chauffeurs'  licenses,  the  State  motor 
vehicle  commissioaer  having  advised  you  that,  under  the  State  law, 
the  licenses  for  motor  vehicles  can  be  furnished  without  charge,  but 
that  payment  of  the  usual  fee  of  $3  for  a  chauffeur's  license  would  be 
required. 

This  office  has  repeatedly  negatived  that  there  is  authority  to  use 
appropriations  to  make  payment  to  States  of  license  fees  in  connec- 
tion with  Government  motor  vehicles.  (See  15  Comp.  Dec.,  2S1; 
66  MS.  Comp.  Dec.,  247,  July  22, 1913 ;  50  id.y  700.) 

This  conclusion  is  generally  based  on  the  ground  that  the  license 
fee  is  equivalent  to  a  tax  and  may  not  be  exacted  of  the  Government. 

This  was  the  conclusion  reached  in  the  decision  of  the  former 
Comptroller  of  July  22,  1913,  above  cited,  to  the  Secretary  of  Agri- 
culture; and  the  further  question  of  the  chauffeur's  license,  which  you 
now  also  present,  was  there  considered  and  disposed  of  as  follows: 

"  There  is  reason  why  the  States  should  be  free  to  require  that 
operation  of  motor  vehicles  be  licensed.  It  is  found  in  the  right  to 
protect  persons  and  property  on  the  public  highways  from  thnger 
arising  from  the  handling  of  powerful  machines  by  incompetent 
persons. 

"  But  an  employee  of  the  Government  has  upon  his  own  shoulders 
the  duty  of  presenting  himself  as  competent  in  every  way  for  the 
duties  of  his  employment.  If  a  personal  license  is  necessary  to  ren- 
der him  competent  to  discharge  the  duties  of  his  employment,  the 
right  to  require  which  I  do  not  attempt  to  decide,  he  should  fit  him- 
self for  the  discharge  of  those  duties  at  his  own  expense," 

I  think  it  is  the  right  of  the  Government  to  determine  for  itself 
the  qualifications  of  those  of  its  employees  in  the  capacities  such  as 
here  referred  to,  and  that  there  is  grave  doubt  of  the  right  of  the 
State  to  exact  a  license  fee  of  the  Government  employee  acting  in 
such  capacity. 

But  be  this  as  it  may,  I  agree  with  tiie  general  conclusion  that 
the  appropriations  may  not  be  used  to  pay  State  fees  for  chauffeurs.* 
licenses. 
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There  may  be  serious  doubt  as  to  whether  the  Government  should 
deny  the  right  of  a  State  to  exact  a  motor  vehicle  license  fee  to  be 
paid  by  the  Government,  and  yet  at  the  same  time.accept  such  a 
license  and  place  the  tag  evidencing  it  upon  the  motor  vehicle.  It 
might  be  proper,  when  the  Government  denied  the  right  of  a  State 
to  levy  a  t^x  or  license  fee  on  the  operation  of  a  Government  vehicle 
through  a  State,  to  have  the  Federal  character  of  the  vehicle  indicated 
in  a  way  to  identify  it  as  the  property  of  the  Government  and  guar- 
antee its  travel  unmolested. 

This,  however,  is  not  a  question  upon  which  this  office  can  render 
D  decision  or  express  an  opinion.  Neither  can  it  render  a  decision 
or  express  an  opinion  upon  the  question  whether  any  particular 
person  operating  any  vehicle  in  a  State  should  have  the  chauffeur's 
license  required  by  the  laws  of  the  State.  These  questions  are  proper 
ones  for  settlement  by  the  opinions  of  law  officers  of  the  Government 
or  otherwise.     (See  28  Opin.  Att.  Gen.,  604.) 

,  Until  provided  by  appropriations  by  Congress  or  legislation  upon 
the  subject,  this  office  is  of  the  opinion  that  any  license  fees  that  nwy 
be  paid  by  chauffeurs  can  not  be  reimbursed  from  appropriations 
heretofore  made. 


comrTTirci  wosns  nr  official  cableoeaxs. 

Until  the  Postm^er  General  shall  have  prescribed  a  different  method,  words 
In  official  messages  transmitted  partly  by  telegraph  and  parti;  by  cable 
shonid  be  counted  in  accordance  with  the  method  regularly  employed  with 
respect  to  commercial  measages  so  transmitted. 
Comptroller  Warwick  to  tHe  Secretarr  of  the  navy,  January  10,  1917: 
I  have  your  letter  of  the  22d  ultimo,  as  follows : 
"  1,  The  West  India  &  Panama  Telegraph  Co.  has  submitted  a  bill 
for  $5,48  to  cover  transmission  of  a  cable  message  on  4  August,  1916, 
from  San  Juan,  P.  R.,  to  Washington,  D.  C.    The  charge  of  $5.43  is 
arrived  at  as  follows :  49  words  at  10  cents,  to  cover  the  cable  charge, 
and  53  words  at  1  cent  for  land-line  tolls.     In  connection  with  uie 

?uestion  of  payment,  the  Director  Naval  Communications  makes  ttie 
oUowing  statement : 

u  I  *  f  »  fpjjg  number  of  words  are  charged  for  as  49  cable  count 
from  San  Jn^n  to  Florida,  the  routing  and  rate  between  these  points 
being  free  from  San  Juan  to  Santiago,  10  cents  per  word  from  San- 
tiago to  Key  West,  from  Key  West  to  Washington  the  Postmaster 
Greneral's  rate  of  20  and  1,  However,  for  this  part  of  the  service  the 
check  is  raised  four  words,  presumably  on  a  different  baas  of  connt- 
inff,  i.  e.,  that  commonly  called  Government  domestic  count. 

"'This  office  is  of  the  opinion  that  the  message  should  take  cable 
count  tiiroughout  the  transmission,  inasmuch  as  the  point  of  the 
origiii,  San  Juan,  is  a  cable  point  and  the  message  a  cablegram,  and 
that  tiiravfore  the  number  of  chargeable  words  from  Key  West  to 
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Washington  should  be  at  cable  count  at  the  rat«s  fixed  by  the  Post- 
master General  in  his  annual  circular.' 

"  2.  In  the  audit  of  telegraph  and  cable  messages  it  is  noted  that 
two  separate  and  distinct  methods  of  counting  the  number  of  \rords 
in  the  same  class  of  messages  are  at  present  being  countenanced 
in  the  Navy  Department,  viz,  land-line  tolls  on  radiograms  and 
cablegrams. 

"3.  Cable  messages  transmitted  to  foreign  countries  via  Western 
Union  Telegraph  Co.  or  Postal  Telegraph  A  Cable  Co.  to  the  point 
where  the  cable  begins,  thence  to  destination,  or  vice  versa,  are 
counted  twice,  once  By  telegraph  count  for  land-line  tolls  and  again 
by  cable  count  for  cable  charges.  Charges  are  figured  for  the  land 
portion  at  Government  rates  established  by  the  Postmaster  General, 
at  domestic  count.  The  cable  charges  are  obtained  by  multiplying 
the  number  of  words,  cable  count,  by  the  company's  cable  rate.  The 
two  sums  obtained  by  the  two  different  methods  of  counting  are 
added  and  constitute  the  charge  paid  by  the  Government  for  the 
service. 

"  4.  Badio  messages  are  connted  once,  and  the  same  number  of 
words  are  paid  for  from  point  of  origin  to  destination.  If  the  mes- 
sage were  a  radiogram,  i.  e.,  a  message  from  a  ship  to  shore,  or  vice 
versa,  the  Western  Union  Telegraph  Co.  or  Postal  Telegraph  & 
Cable  Co.'fl  charge  for  land-line  tolls  would  be  based  on  the  number 
of  words,  cable  count.  The  method  of  counting  the  number  of 
words  in  radiograms  is  provided  for  in  the  proceedings  of  the  Lon- 
don RadJotelegraphic  Convention,  which  follows  the  rule  set  forth 
in  the  International  Telegraph  Convention.  The  United  States  is  a 
signatory  party  to  the  former  but  not  to  the  latter  convention, 

"  5.  While  the  telegraph  and  cable  companies  of  the  TJnited  States 
are  not  bound  by  the  International  Telegraph  Convention,  except 
that  part  which  applies  to  radiograms,  it  is  common  practice  for 
these  companies  to  conform  to  tnat  convention  in  the  matter  of 
counting  of  words  for  cablegrams.  The  so-called  cable  count  is 
based  on  the  International  Telegraph  regulations.  In  charging  for 
a  commercial  message,  the  cablegram  takes  this  count  for  the  puipose 
of  charges  from  point  of  origin  to  destination,  even  though  tne  mes- 
sage originates  in  the  interior  of  the  United  States. 

"  6,  Tne  Postmaster  General,  in  his  annual  order  fixing  the  Gov- 
ernment rate  in  accordance  with  the  act  of  1866,  does  not  fix  any 
specific  method  of  counting  words,  but  merely  states  that  all  words 
shall  be  counted  '  exclusive  of  place  from  and  date.'  In  the  case  of 
o  Government  domestic  message,  it  follows  that  the  number  of 
chargeable  words  is  arrived  at  according  to  the  method  of  counting 
a  commercial  domestic  message,  except  that  in  addition  the  words 
in  address  and  signature  are  also  counted  instead  of  simply  the  text. 
In  the  absence  of  a  specific  method  of  counting,  it  would  seem  that 
a  Government  cablegram  should  take  the  same  method  of  count  as 
is  used  for  a  commercial  cablegram,  and  as  stated  above,  a  com- 
mercial cablegram  is  charged  for  at  cable  count  from  point  of  origin 
to  destination  and  not  on  domestic  basis  for  the  telegraph  portion  of 
the  transmission  and  cable  count  for  the  cable  transmission. 

"7.  A.  decision  is  requested  as  to  the  proper  count  to  be  applied, 
in  computing  the  land  line  tolls  on  the  message  referred  to." 


Coo^^lc 


DECISIONS  OF  TBB  COMPTBOLLBS.  389 

Th«  melhod  of  counting  the  words  in  a  message  necessarily  affects 
the  amount  to  be  paid  tor  its  transmission.  Therefore  the  provision 
of  section  5266,  Revised  Statutes,  authorizing  the  Postmaster  General 
to  fix  the  rates  to  be  charged  on  Government  telegrams  also  author- 
izes him  to  prescribe  the  method  of  counting  the  words  in  such  tele- 
grams. But  in  the  absoice  of  any  regulation  or  ruling  by  thie  Post- 
master General  on  the  matter,  the  count  on  Government  messages 
should  be  in  accordance  with  the  established  practice  with  reference 
to  commercial  messages. 

I  infer  from  your  submission  that  the  telegraph  companies  of  the 
United  States  in  transmitting  other  than  Government  messages  apply 
the  domestic  count  to  messages  transmitted  over  land  lines  only'and 
the  cable  count  to  messages  transmitted  partly  by  cable  and  partly 
by  telegraph.  If  such  be  the  case,  the  same  practice  sdiould  obtain 
with  respect  to  Government  messages  until  such  time  as  the  Post- 
master General  shall  prescribe  a  different  count. 

You  are  advised,  therefore,  that  if  it  is  the  custom  of  telegraph 
companies  to  apply  the  cable  count  on  commercial  cablegrams  from 
place  of  orij^  to  place  of  destination,  the  same  count  should  be 
applied  to  Government  cablegrams.  The  question  submitted  is 
answered  accordingly. 


The  National  TtrIdIiik  School  for  Boys,  lorated  In  the  District  of  Columbia.  Is 
a  Qovernment  eBtablishment  at  the  seat  of  Government  within  the  meaning 
of  the  act  of  June  17,  1910,  relative  to  the  purchase  of  mlscellaneoua 
anpptlea  for  such  establishments,  and,  accordingly,  cornea  within  the 
operation  of  said  art. 

Seelaton  by  Oemptroller  Warwick,  Taanuy  10,  191T; 

Samuel  W.  Curriden,  treasurer  of  the  National  Training  School 
for  Boys,  applied  December  14,  1916,  for  a  revision  of  the  action  of 
the  Auditor  for  the  State  and  Otiier  Departments  in  disallowing,  by 
settlement  No.  7601,  dated  November  10,  1916,  credit  for  the  sum  of 
$5.91,  being  the  difference  between  the  amount  paid  for  lumber  and 
nails,  as  per  vouchers  Nob.  9,  12,  and  224,  quarter  ending  March  31, 
1916,  and  the  contract  price  of  said  articles  as  set  forth  in  the  sched- 
ule compiled  by  the  General  Supply  Cranmittee. 

Mr.  Curriden  contends  that  the  National  Training  School  for 
Boys  is  not- a  Government  establishment  within  the  meaning  of  the 
provisions  of  section  4  of  the  act  of  June  17,  1910  (36  Stat.,  531), 
and  therefore  that  the  provisions  of  said  section,  relative  to  the  pur- 
chase of  miscellaneous  supplies,  have  no  application  to  the  purchases 
now  under  consideration. 
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This  institutioiL  was  established  by  authority  of  Congress  to  per- 
form a  governmental  function,  and  is  maintained  and  supported  by 
appropriations  from  funds  of  the  United  States.  The  fact  that  the 
board  of  trustees  appointed  by  the  President  to  govern  and  manage 
the  school  is  constituted  a  corporation  for  certain  purposes  does  not 
make  the  institution  any  the  less  a  Government  establishment.  It 
has  been  held  to  be  a  department,  bureau,  or  office  of  the  Government 
within  the  meaning  of  Treasury  Department  Circular  No.  64,  of 
1907  (63  MS.  Comp.  Dec.,  113,  Jan.  6,  1914;  75  Id,,  588,  Nov.  12, 
1915),  and  "a  branch  of  the  public  service  of  the  United  States 
within  the  District  of  Columbia  "  (21  Comp.  Dec.,  236,  238). 

I  can  find  no  authority  or  justification  for  holding  that  it  is  not  a 
Government  establishment  within  the  meaning  of  the  act  of  1910; 
and,  as  it  is  not  a  held  service  but  an  establishment  located  in  Wash- 
ington, it  comes  within  the  scope  and  effect  of  said  act  and  is  bound 
by  the  contracts  made  by  the  Secretary  of  the  Treasury  under  the 
provisions  thereof,  regardless  of  whether  it  has  given  the  Secretary 
estimates  of  its  needs  (20  Comp.  Dec.,  578). 

As  these  purchases  were  made  in  direct  contravention  of  the  pro- 
visions of  the  statute,  the  auditor  would  have  been  justified  in  dis- 
allowing credit  for  the  entire  amounts  paid  (21  Comp.  Dec,  730). 
He  has  deen  fit,  however,  to  allow  credit  for  the  amount  that  it  would 
have  cost  the  Government  if  the  purchases  had  been  made  through 
the  General  Supply  Committee,  and  the  interests  of  the  Government 
do  not  require  that  this  allowance  be  disturbed. 


tOKOBVITT  PAT,  atTAKTEKHASTiia  GLEBES,  X4BCTX  COBPB. 

An  officer  warrnnted  as  a  quartermnstcr  clerk  In  the  Miirlne  Corps  under  the 
act  of  August  29,  lOld,  1b  not  entitled  to  credit,  in  computing  hU  loiigevitj 
pay,  for  prior  service  rendered  by  liiiu  as  a  civilian  clerk  la  the  Quarter- 
master's Department,  Marine  Corps. 

Comptroller  Warwick  to  the  Seeretarf  of  the  ViXf,  Janiuiry  11,  1817: 

I  have  your  letter  of  December  9,  1916,  requesting  decision  as  to 
whether  John  W.  Mueller,  quartermaster  clerk.  United  States  Ma- 
rine Corps,  appointed  under  the  act  of  August  29,  1916  (39  Stat, 
611),  is  entitled  to  credit  in  computing  his  pay  for  prior  service  as 
clerk  in  the  Quartermaster's  Department,  United  States  Marine 
Corps. 
The  said  act  provides: 

"That  the  warrant  grades  of  Marine  gunner  and  quartermaster 
clerk  ore  hereby  established,  and  the  appointment  ns  herein  pre- 
scribed of  twenty  Marine  gunners  and  twenty  qimrtermnster  clerks 
is  hereby  authorized.  Officers  in  those  grades  shall  have  the  rank 
and  receive  the  payi  allowances  and  privileges  of  retirement  of  war- 
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rant  officers  in  tiie  Navy.  They  shall  be  appointed  from  the  non- 
commissioned officers  of  the  Marine  Corps  and  clerks  to  quarter- 
toasters  now  serving  as  such  and  who  have  performed  field  service." 

Mr.  Mueller's  prior  service  in  the  Quartermaster's  Department  ol 
the  Marine  Corps  as  stated  by  the  chief  clerk  of  the  department  is 
as  follows: 

"John  W.  Mueller  was  appointed  February  8,  1905,  as  clerk  at 
$1,400  per  annum  in  the  office  of  the  brigade  quartermaster.  United 
States  Marine  Corps,  Manila,  P.  I.,  and  entered  upon  duty  February 
10,  1905.  July  10,  1907,  he  was  granted  six  months'  leave  with  per- 
mission to  visit  the  United  States;  arrived  in  the  United  States  No- 
vember 23, 1907;  sailed  for  Manila  from  San  Francisco  February  20, 
1908.  January  18,  1909,  placed  in  the  classified  service  in  pursuance 
of  Executive  order  of  October  9,  1908,  and  upon  authority  of  the 
United  States  Civil  Service  Commission.  March  27,  1909,  trans- 
ferred to  the  position  of  clerk  at  $1,400  per  annum  under  the  quarter- 
master's department,  United  States  Marine  Corps  (detailed  for  duty 
in  the  office  of  the  depot  quartermaster.  United  States  Marine  Corps, 
San  Francisco,  Cal.),  and  entered  upon  duty  May  18,  1909.  August 
29, 1916,  appointed  quartermaster  clerk.  United  States  Marine  Corps, 
in  accordance  with  the  provisions  of  the  naval  act." 

Accompanying  the  submission  is  a  letter  from  Mr.  Mueller  in  which 
he  states: 

"  •  *  *  I  would  invite  attention  to  the  fact  that  I  served  con- 
tinuously as  a  field  clerk  in  the  qiiartermaster's  department  of  the 
Marine  Corps  for  11  years  6  montns  and  19  days,  ashore  and  afloat, 
in  the  United  States  and  in  foreign  countries,  including  four  years  in 
the  Philippine  Islands,  and  as  a  member  of  two  expeditions  on  the 
west  coast  of  Mexico,  under  a  status  provided  for  in  the  previous 
naval  appropriation  acta  for  four  clerks  '*  •  •  for  duty  where> 
their  services  are  required.'  It  is  submitted  that  these  services  were 
of  a  military  character.  They  were  performed  in  some  instances  in 
connection  with  the  fleet;  they  involved  my  retention  on  board  naval 
vessels  for  a  long  period  and  were  of  a  hazardous  nature,  when  I  was 
subjected  to  every  incident  of  the  regular  service  and  exposed  to  all 
the  dangers  of  field  duty — sickness,  injury,  and  death.  From  this  it 
may  be  seen  that  my  status  and  the  services  expected  and  required 
of  me  were,  in  every  sense,  military,  my  stations  and  movements 
being  tinder  the  control  of  the  Commandant  of  the  corps,  and  in 
many  instances  but  a  few  hours  was  given  me  to  accompany  mobile 
forces  on  expeditions.  In  the  performance  of  these  military  duties 
a  uniform  was  prescribed  for  me  by  the  Major  General  Commandant 
under  date  of  May  9,  1914,  such  uniform  being  substantially  that 
prescribed  for  warrant  officers. 

"  I  submit,  in  view  of  the  above  statement  of  facts,  having  in  mind 
that  the  Congress  provided  in  the  act  of  August  29, 1916,  that  quar- 
termaster clerks  'snail  be  appointed  from  noncommissioned  officers' 
and  clerks  to  quartermasters  now  serving  as  such  and  who  have  per- 
formed field  service,'  that  this  proviso  was  made  in  recognition  of 
the  military  field  service  of  field  clerks,  and  that  inasmncn  ns  'field 
Berrice'  was  in  the  act  of  August  29, 1916,  made  a  prerequisite  to  ap- 
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pointnient  as  a  c|uartenQa6ter  clerk,  such  service,  m  Tiew  of  its 
character  as  outlined  above,  should  properly  be  counted  for  pay 
purposes." 

ITie  act  of  August  29,  1916,  contains  no  provision  authorizing  the 
counting  of  the  service  of  clerks  to  quartermasters  then, serving  ns 
such  who  had  performed  field  service  and  who  were  made  eligible 
for  appointment  to  the  office  of  quartermaster  clerk  created  by  that 
act.  If  such  service  is  to  be  counted  it  must  be  by  authority  of  the 
act  of  March  3,  1883  (22  Stat.,  473>,  which  provides: 

"And  all  officers  of  the  Navy  shall  be  credited  with  the  actual  time 
they  may  have  served  as  officers  or  enlisted  men  in  the  regular  or 
volunteer  Army  or  Navy,  or  both,  and  shall  receive  all  the  benefits 
of  such  actual  service  in  all  respects  in  the  same  manner  as  if  nl! 
of  said  service  had  been  continuous  and  in  the  regular  Navy  in  the 
lowest  grade  having  graduated  pay  held  by  such  officer  since  last 
entering  the  service. ' 

Service  in  the  Marine  Corps  is  service  in  the  Army  or  Navy 
{Unit^  States  v.  Dunn,  120  U.  S.,  249). 

The  authority  for  the  appointment  of  clerks  in  the  quartermaster's 
department  of  the  Marine  Corps  has  been  given  in  the  annual  appro- 
priation acts.  Mr.  Mueller  was  first  appointed  by  authority  of  the 
provision  in  the  act  of  April  27, 1904  (88  Stat,  847),  as  follows: 

"  Marine  Corps  *  *  *  Pay  of  civil  force :  *  *  •  two 
clerks,  additional,  for  duty  in  the  Philippines — one  in  pay  and  one 
in  quartermaster's  department — at  one  thousand  four  hundred  dollars 
each." 

He  was  subsequently  transferred  to  one  of  the  positions  created 
-  by  the  act  of  May  13, 1908  (85  Stat.,  156),  as  follows: 

"  Marine  Corps  •  ♦  *  Pay  of  ^vil  force :  •  *  •  in  the 
quartermaster's  department,  for  duty  where  their  services  are  re- 
quired, two  clerks  at  me  thousand  four  hundred  dollars  each." 

The  appropriation  was  annually  thereafter  so  made  until  the  pas- 
sage of  the  act  of  August  29,  1916,  supra,  except  as  to  the  number 
authorized  to  be  appointed.  This  was  increased  to  three  by  the  act 
of  August  22,  1912  (37  Stat.,  357),  and  further  increased  to  four  by 
the  act  of  March  4, 1913  (87  Stat,  909). 

In  SchreineTy  Admx.,  v.  United  States  (43  Ct  CI,  480),  the  ques- 
tion involved  was  whether  service  as  a  clerk  and  messenger  in  the 
quartermaster's  and  subsistence  departments  of  the  Army  was  "actual 
time  of  service  in  the  Army"  within  the  meaning  of  the  act  of 
February  24,  1881  (21  Stat,  346),  providing  that  "the  actual  time 
of  service  in  the  Army  or  Navy,  or  both,  shall  be  allowed  all  officers 
in  computing  their  pay." 

The  court  in  holding  that  it  was  not,  after  quoting  the  provision 
in  the  act  of  March  3, 1883,  svpra,  said : 
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"  In  coOEtruing  the  above  stktute  the  Supreme  Court  in  the  case  of 
the  United  States  v.  Hendee  (124  U.  S-,  309),  decided  that  service  as 
a  paymaster's  clerk  should  be  taken  into  consideration  in  computing- 
longevity  pay  of  officers  of  the  Navy,  for  the  reasons  that  such  posi- 
tion is  one  of  importance ;  that  an  appointment  to  such  office  must  be 
approved  by  the  commander  of  the  ship ;  that  the  one  holding  it  must 
take  an  oath  to  serve  until  he  is  regularly  discharged ;  that  he  mast 
submit  to  Navy  discipline;  that  he  has  a  fixed  rank;  that  he  must 
wear  a  uniform ;  that  he  is  borne  upon  the  pay  roll  and  is  paid 
accordingly;  and  that  he  is  subject  to  trial  by  court-martial,  etc., 

"  Section  1190  of  the  Revised  Statutes  provides  for  the  appoint- 
ment of  paymaster's  clerks  from  noncommissioned  officers  or  privates 
of  the  Army,  and  if  such  can  not  be  procured  then  citizens  may  be 
employed,  at  a  salaryof  $1,200  a  year,  by  and  with  the  approbation 
of  the  Secretary  of  War.  And  the  act  of  May  26,  1900  (31  Stat, 
.  206),  provides  for  the  pay  of  Army  paymasters  (clerks)  on  a  lon- 
gevity basis.  The  pay  status  of  such  officers,  therefore,  is  the  same 
as  Ke^lar  Army  or  Navy  officials  in  either  branch  of  the  military 
establishment.  But  we  have  failed  to  find  any  statute  or  decision 
of  any  court  which  places  a  civil-sarvice  clerk  in  the  Quartermaster's 
or  Subsistence  Department  on  a  parity  with  paymaster's  clerk  in 
the  Army  and  Navy.  It  can  not  be  justly  claimed  that  every  one 
who  has  employment  under  the  Government  in  immediate  connec- 
tion with  the  Army  belongs  to  or  is  serving  in  the  Army,  Such  per- 
sons are  mere  ciTiIians,  and  are  iu  no  sense  a  part  of  tne  Army  any 
more  than  any  other  class  of  clerks  in  the  classified  service  of  the 
Government" 

I  do  not  understand  that  Mr.  Mueller's  status  as  "  field  clerk  "  in 
the  quartermaster's  department  of  the  Marine  Corps  is  materially 
different  from  that  of  a  clerk  in  the  Quartermaster's  Department  of 
the  Army. 

In  submitting  the  question  herein  the  Secretary  of  the  Navy  states: 

"  In  the  opinion  of  this  department  the  service  for  which  the  above- 
named  man  reauests  credit  m  computing  his  pay  was,  as  stated  by 
himself,  that  oi  a  '  civilian  clerk '  in  the  quartermaster's  department 
of  the  Marine  Corps." 

As  further  evidence  that  civilian  clerks  in  the  quartwmaster's  de- 
partment of  the  Marine  Corps,  including  "  field  clerks,"  have  never 
been  considered  by  the  department  as  being  "in  the  Navy,"  it  is 
understood  that  no  deduction  has  been  made  from  their  pay  to  be 
applied  to  the  fund  for  Navy  hospitals  under  section  480S  of  the 
Revised  Statutes. 

I  am  of  opinion  that  the  status  of  Mr.  Mueller  while  serving  as 
clerk  in  the  quartermaster's  department  of  the  Marine  Corps  at 
large  was  that  of  a  civilian  and  not  an  ofiicer  or  enlisted  man  in 
the  Navy  within  the  meaning  of  the  act  of  March  3,  1883,  and  that 
he  is  therefore  not  entitled  to  count  such  service  in  computing  his 
pay  under  his  present  appointment 

Ton  are  advised  accordingly. 


^dbvGoO^^lc 


394  DE0ISI0N8  OF   THE  COMPTBOIXEB. 

EZFTnrDIIIQ   COSTS   TAXED   X>  imiTBD   STATU   OOUEIS. 

Where  costs  are  taxed  la  a  Ualted  States  court  and  are  duly  covered  Into  the 
l^neral  fund  of  the  TreBBury  but  the  court  thereafter  sustains  a  motion 
to  reduce  the  amount  of  such  costs,  the  amount  of  such  reduction  may  not 
lawfully  be  refunded  under  the  appropriation  provided  in  section  3689, 
Revised  Statutes,  since  in  such  a  case  there  were  no  "  legal  and  Just 
charges"  against  sach  costs  at  the  time  when  they  were  covered  into  the 
Treasury. 


You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  December  22,  1916,  to  the  effect  that  Vhen  a  United 
^States  court,  upon  a  motion  to  retas  costs  previously  taxed,  collected, 
deposited  by  the  clerk  of  the  court,  and  covered  into  the  general  fund 
<ii  the  Treasury,  sustains  the  motion  and  reduces  the  amount  of  the 
costs  thus  previously  taxed,  collected,  etc.,  the  amount  of  the  reduc- 
tion may  be  refunded  under  authority  of  the  appropriation  made 
under  section  3689,  Revised  Statutes,  "to  refund  moneys  received 
ond  covered  into  the  Treasiury  before  the  payment  of  legal  and  just 
charges  against  the  same." 

The  action  of  the  clerk  of  the  court  in  depositing  the  full  amount 
of  the  costs  taxed  and  collected  in  such  a  case  is  not  erroneous  but  is 
required  by  law.  At  the  time  such  moneys  are  deposited  and  covered 
into  the  Treasury  there  are  no  "legal  and  just  charges  against  the 
same."  Therefore  the  appropriation  in  question  is  not  available  to 
make  refunds  in  such  cases.    Your  decision  is  disapproved. 

The  question  as  to  whether  the  action  of  the  court  in  relaxing  and 
reducing  costs  after  same  have  been  collected  and  covered  into  the 
Treasury  can  operate  to  create  a  claim  against  the  United  States  is 
not  before  me  and  no  opinion  is  expressed  thereon. 


COlCPtTTATION  OF  HOUSAT  TAT  OF  FIECEWOBEBB. 

■Wlwre,  In  an  executive  order,  four  hours  Is  fiied  as  a  full  days  work  for  cer- 
tain days,  an  employee  working  on  a  piecework  basis  should  be  paid  for 
such  a  four-hour  day  on  the  basis  of  his  average  earnings  for  a  regular,  or 
eight-hour,  workday. 
ComptToller  Warwlok  to  the  Secretary  of  the  Havy,  Tanisiy  IS,  1917; 

I  have  your  letter  of  the  4th  instant  requesting  my  decision  of  a 
question  presented  by  yon,  as  follows; 

"Your  decision  is  respectfully  requested  as  to  whether  a  mechanic 
"workine  on  a  piecework  rate  Saturday  mornings  from  June  15  to 
Septemoer  15  should  receive  the  same  rate  of  pay  for  said  Saturday 
afternoons  when  he  is  excused  under  the  provisions  of  the  Executive 
order  of  June  9,  1914,  constituting  four  hours  as  a  day's  work  on 
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Saturdays  during  the  period  specified,  or  should  he  be  paid  on  a 
regular  day-rate  basis  and  allowed  one-half  of  said  day  rate  for  the 
Saturday  afternoons  so  excused  (" 

The  Executive  order  of  June  9, 1914,  reads: 

"It  is  hereby  ordered  that  from  June  15  to  September  15  of  each 
year,  until  further  notice,  four  hours,  exclusive  of  time  for  luncheon, 
shall  constitute  a  day's  work  on  Saturdays  for  all  clerks  and  other 
employees  of  the  Federal  Government  wherever  employed;  and  all 
Executive  or  other  orders  in  conflict  herewith,  except  the  Executive 
order  of  April  i,  1908,  relating  to  certain  naval  stations,  are  hereby 
revoked, 

"Provided,  however,  That  this  order  shall  not  apply  to  any  bureau 
cr  office  of  the  Government,  or  to  any  of  the  clerks  or  other  employees 
thereof,  that  may  for  special  public  reasons  be  excepted  therefrom 
by  the  head  of  the  department  naving  supervisitm  or  control  of  such 
bureau  or  office,  or  where  the  same  would  be  inconsistent  with  the 
provisions  of  existing  law." 

tinder  said  order  four  hours  constitute  a  day's  work  on  Saturdays 
within  the  period  specified  in  the  order.  Saturdays  are  full  work- 
days the  same  as  the  other  secular  days  of  the  week,  and  an  employee 
who  is  employed  continuously  by  the  year,  month,  week,  day,  or 
piece  for  an  indefinite  period  is  entitled  to  a  full  day's  compensation 
tor  four  hours'  work.  An  employee  working  on  a  piecework  rat« 
who  works  but  four  hours  on  Saturdays,  under  the  Executive  order 
of  June  9, 1914j  should  be  paid  the  same  as  if  he  had  worked  the  full 
eight  hours  on  Saturdays;  that  is  to  say,  according  to  his  average 
earnings. 


TBANSPOBTATIon,   LAITD-OKAKT   DEDITCTIOHS, 

The  restrlctiOD  contalneO  la  tLe  annual  Army  appropriation  acts  as  to  tlie  rttti 
payable  for  the  trnnspiirtotimi  ot  putiUc  property  over  Innd-grant  railroads 
subject  to  soch  regulations  as  Congress  may  Impose  as  to  cliurges  for 
Oovernment  transportntlon,  Is  applicable  to  the  transportation  of  all  Gov- 
ernment property,  regardless  of  the  appropriation  chargeable  therewith. 
D«eltl«a  \>T  Comptroller  Warwlek,  Jaavary  IT,  1817: 

The  Northern  Pacific  Railway  Co.  applied  January  8,  1917,  for  a 
revision  of  the  action  of  the  Auditor  for  the  Post  Office  Department 
in  disallowing,  by  settlement  No.  1994,  December  6,  1916,  $448.09  of 
its  claim  for  $1,237.28  for  the  transportation,  per  bill  6901,  bill  of 
lading  4160,  July  20,  1916,  from  Washington,  T>.  C,  to  Seattle, 
Wash.,  of  one  car  {33,440  pounds)  of  postal  cards. 

The  company  claimed  first-class  rat«  without  land-grant  deduc- 
tion.   The  auditor  allowed  rate  claimed  with  knd-grant  deduction. 
In  the  case  of  a  similar  shipment  this  office,  in  a  decision  of  Octo- 
ber 2, 1912  (19  Comp.  Dec,  208),  held  that  whpre  the  (5overnment  is 
the  only  shipper  of  an  article  the  rate  charged  therefor  sho^uld  be  a 
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reasonable  rate  In  view  of  rates  applicable  on  analogous  shipments. 
See  nlso  decision  of  November  13, 1914  (71  MS.  Comp.  Dec.,  596),  in 
the  case  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  and  of 
May  28,  1915  {73  MS.  Comp.  Dec,  995),  in  the  case  of  the  Chicago, 
Kock  Island  &  Pacific  Railway  Co. 

In  the  case  of  the  United  States  v.  Alabama  tfi  Vieksburg  Rail- 
way Co.  et  al.  (No.  7968  and  8372),  decided  June  29,  1916,  the 
Interstate  Commerce  Commissioo  held,  quoting  the  syllabus,  that: 

"First-class  rating  provided  in  eoathern  classification  on  postal 
cards,  envelopes,  and  newspaper  wrappers,  stamped,  when  shiifped 
for  the  account  of  the  Government  on  Government  bills  of  lading  in 
cars  protected  hy  Government  locks  and  seals,  minimum  weight 
30,000  pounds,  found  just  and  reasonable,  and  prescribed  bs  a  reason- 
able maximum  rating  in  official  and  western  classification  terri- 
tories," 

The  company  contends  that  the  first-class  rate  authorized  by  the 
Interstate  Commerce  Commission  is  not  subject  to  land-grant  de- 
duction. 

The  land-grant  deduction  from  an  established  or  reasonable  rate 
for  Government  transportation  is  a  matter  required  by  law  and  fol- 
lows as  a  necessary  consequence  after  the  tariff  or  reasonable  rate 
is  esUbliahed.  See  decision  August  21,  1918  (20  Comp.  Dec.,  120) ; 
October  7,  1918  (20  Comp.  Dec.,  206).. 

The  jurisdiction  of  the  Interstate  Commerce  Commission  does  not 
extend  to  the  determination  of  net  rates  for  transportation  over  land- 
grant  railroads  but  merely  to  the  determination  of  a  proper  gross 
rate  for  Uie  shipment.  See  decision  of  October  7,  191S  (20  Comp. 
Dec.,  206). 

In  the  case  of  the  United  States  v.  Union  Pacific  RaUroad  Co.  the 
Interstate  Commerce  Commissdon^held  that  no  duties  are  delegated  to 
tiie  Interstate  Commerce  Commission  under,  and  the  commission  can 
not  assume  to  interpret  or  determine  the  purpose  or  scope  of,  the 
so-called  public  highways  act  or  statutes  under  which  rifj^ts  and 
privileges  may  be  reserved  to  the  United  States  in  return  for  sub- 
sidies in  lands  or  bonds  or  loan  of  credit  (28  I.  C,  518,  524). 

It  is,  therefore,  clearly  required  that  proper  land-grant  deduction 
be  made  from  the  rate  determined  to  be  a  reasonable  one  for  the 
transportation  service  rendered  the  Government.  If  the  first-clasB 
rating  prescribed  by  the  Interstate  Commerce  Commission  as  a  rea- 
sonable maximum  rating  on  a  minimum  carload  of  30,000  pounds  is 
to  be  allowed  as  a  reasonable  rate  it  must  be  subject  to  the  proper 
land- grant  deduction. 

The  company  further  contends  that  the  land-grant  deduction  over 
its  lines  is  not  required  except  in  connection  with  the  transportation 
of  the  Army. 
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.  The  said  road  was  aided  in  its  construction  by  grants  of  land 
under  condition  that  said  road  "  shall  be  a  post  route  and  a  military 
road,  subject  to  the  use  of  the  United  States,  for  postal,  military, 
naval,  and  all  other  Government  service,  and  also  subject  to  such 
regulations  as  Congress  may  impose  restricting  the  charges  for  such 
Oovemment  transportation."    See  acts  of  July  2,  1804  (13  Stat., 

A  restriction  as  to  the  ba&is  of  payment  for  Government  trans- 
poilation  over  roads  subject  to  the  aforesaid  condition  was  made  in 
the  Army  appropriation  act  of  February  24,  1891  (26  Stat.,  776), 
and  continued  since  that  time,  the  basis  of  payment  being  fixed  at 
.">0  per  cent  of  tariff  rates  by  the  act  of  July  16,  1892  (27  Stat.,  180), 
thus  making  the  same  basis  of  payment  as  applied  to  the  other  land- 
£rant  roads  for  which  payment  for  Government  transportation  is 
made  under  appropriations  by  Congress  in  accordance  with  the 
decisions  of  the  Supreme  Court. 

In  a  decision  of  this  office  of  May  12,  1904  (29  MS.  Comp.  Dec., 
555),  the  then  Comptroller,  in  construing  a  similar  case,  said: 

"  Soon  after  the  passage  of  the  first  acts  above  cited  (February  24, 
1891,  26  Stat,  776),  restricting  the  charges  for  Government  trans- 
portation over  the  class  of  roads  indicated,  the  question  whether  the 
restriction  applied  to  the  charges  for  the  transportation  of  Govern- 
ment property  pavable  from  other  appropriations  than  '  Transporta- 
tion of  the  Army  was  duly  considered  by  both  the  First  and  Second 
Comptrollers.  The  question  was  admitted  to  be  not  free  from  doubt, 
but  both  of  said  officials  held  that  the  restriction  was  applicable  to 
the  transportation  of  all  Government  property  regardless  of  the 
appropriation  chargeable  therewith.  See  decision  of  First  Comp- 
troller, dated  June  1,  1893  (MS.  Dec.,  First  Comp.,  v.  13,  p.  296) : 
and  decisions  of  Second  Comptroller,  March  14,  1893  (MS.  Dec., 
Second  Comp.,  v.  61j  p.  184)  and  October  26, 1893  {id.  v.  62,  p.  170) . 

"  Since  the  rendition  of  the  decisions  referred  to,  it  has  been  the 
practice  of  the  accounting  officers  to  consider  the  re5tricti<»is  referred 
to  as  applicable  to  the  transportation  of  all  Government  property, 
and  the  railroads  have  acquiesced  therein.  The  practice  nas  been 
affirmed  by  this  office.  See  decisions  of  June  24, 1897  (8  Comp.  Dec., 
724) ;  April  16,  1898  (MS.  Dec.,  vol.  6,  p.  640),  and  April  26,  1898 
(id.,  p.  688). 

"  It  is  well  established  that  the  contemponuieous,  long-continued 
and  uniform  practice  of  the  accounting  officers  should  not  be  dis- 
turbed unless  clearly  wrong.  The  acquiescence  of  the  different  rail- 
roads affected  by  the  decisions  of  the  accounting  officers  for  a  long 
term  of  years  is  an  indication  that  the  said  decisions  are  not  so 
manifestly  wrong  that  they  should  now  be  reversed  upon  the  appli- 
cation of  one  among  a  number  of  roads  similarly  affed«d." 

The  aforesaid  decision  was  affirmed  Mardi  28, 1905  (32  MS.  Comp. 
Dec,  1079). 

The  construction  then  in  force  for  a  number  of  years  has  been 
eontinaed  to  the  present  time  and  the  restriction  as  to  payment  has 
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been  continuously  applied  to  the  transportation  of  all  GovemmeDt 
pi'operty  over  said  roads. 
The  action  of  the  auditor  is  affirmed.    •    •    • 


AccouiTTiiro  ovncEES,  xtidsitce  ih  contract  cases. 

Where  a  contract  provides  that  a  certain  administrative  officer  of  the  Oovem- 
ment  sliall  have  the  right  to  determlDe,  with  respect  to  liquidated  damages, 
the  cause  and  duration  of  delays,  en  auditor  of  the  TreaeuTy,  In  the  eettle- 
meot  of  the  account  Involving  anch  contract,  haa  the  right  to  require  front 
such  administrative  officer  a  clear  and  definite  statement  of  the  cause  and 
dnratloQ  of  any  particular  delay,  bat  not  of  Qie  facts  npon  whicb  sudk 
statement  Is  based. 

Beolilon  b7  Comptroller  Warwlok,  Janvur  17,  191T: 

The  Secretary  of  the  Navy  applied  January  12, 1917,  for  a  reviuon 
of  the  action  of  the  Auditor  for  the  Navy  Department  in  disallowing^ 
by  settlement  No.  8503-D,  dated  December  4,  1916,  credit  for  an 
item  of  $13.55  in  the  accounts  of  Assistant  Paymaster  H.  W.  Husk, 
jr.,  for  the  third  quarter,  191S. 

The  item  in  question  represents  a  payment  made  to  Kemp  Ma- 
chinery Co.  of  an  amount  previously  withheld  pending  final  settle- 
ment of  the  question  of  liquidated  damages  under  contract  No.  10- 
N. P.O.,  Charleston. 

The  only  other  explanation  of  the  payment  shown  on  the  voucher 
is  as  follows : 


SUthm. 

'•ar 

D*». 

RefUDd. 

&MM 

UM.m 

021.77 

W,77,1S 

•U.M 

"Delay  due  to  Government. 

"S,  McGowAs, 
"Paymaster  General,  V.S.ff. 

«  Settled  for  $13.55." 

The  auditor  disalloired  the  item  for  reasons  stated  as  follows: 

"Public  bill  No.  63  (Engineering,  1916),  in  favor  of  the  Kemp 
MachinerY  Co.  for  refund  of  a  part  o£  amount  deducted  for  delay  in 
delivery,  Pub.  bill  No,  57,  contract  No.  10,  Navy  pay  office,  Charleston, 
S.  C.  On  said  public  bill  a  deduction  of  $20.73  was  made  as  a  special 
reservation  pending  consideration  and  final  settlement  by  the  Bureau 
of  Supplies  and  Accounts  of  the  question  of  liquidated  damages  for 
delayed  delivery.  The  bill  is  for  a  refund  of  a  part  ($18.55)  of  said 
deduction,  the  bureau  having  found  the  delay  due  to  the  Govern- 
ment' and  in  settlement  of  second  quarter,  1916,  suspension  was  made 
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*  for  all  the  facts  by  which  the  bureau  reached  the  conclusion  that  a 
part  should  be  refunded.'  The  actual  delay  apparent  from  data  on 
the  public  bill  was  51  days,  and  evidently  the  bureau  found  that  part 
of  the  delay  was  due  to  the  Government  and  not  chargeable  to  the 
contractor  as  shown  by  refunding  part,  only,  of  the  amount  deducted. 
The  ccmtract  provides  that  the  party  of  the  second  part  (in  this  case 
the  purchasing  pay  officer  of  the  Navy  pay  office,  Charleston,  S.  C.) 
should  determine  whether  delays  are  due  to  excusable  causes  as  speci- 
fied in  the  contract.  It  follows,  therefore,  that  the  finding  or  the 
bureau  that  the  delay  was  excusable  (because  due  to  the  Government) 
was  based  on  some  statement  of  fact  or  facts  of  the  actual  circum- 
stances and  cause  of  delay  as  embodied  in  a  report  received  from  the 
purchasing  pay  officer  at  Charleston,  S.  C,  and  to  secure  the  fact? 
contained  in  said  report  was  the  purpose  for  which  the  su^ension 
was  made.  The  paymaster,  through  the  Paymaster  General,  asked 
that,  in  view  of  the  fact  that  '  the  Chief  of  the  Bureau  of  Sup- 
plies and  Accounts  under  express  authority  conferred  in  the  Inst  pro- 
vision of  article  8  of  the  contract,  did  determine  that  the  amounts 
covered  by  this  public  bill  represented  delay  due  to  reasons  stated  in 
the  contract  for  which  liquidated  damages  may  be  waived,  and 
authorized  payment  accordmgly,'  the  suspension  be  removed.  His 
contention,  seemingly,  is  that  the  findings  of  the  bureau  in  such  cases 
is  conclusive,  and  binding  on  the  accounting  officer  and  should  be  ac- 
cepted without  question  or  inquiry  into  the  facts  on  which  the  con- 
clusion is  based.  The  auditor  holds  that  the  finding  of  the  party 
of  the  second  part  as  to  whether  delays  are  due  to  causes  specified  in 
the  contract  tor  which  liquidated  damages  may  be  waived,  is  con- 
clusive and  final  if  made  within  the  scope  of  the  powers  conferred  by 
the  terms  of  the  contract  and  made  fairly  and  sufficiently  in  accord 
with  what  the  facts  reasonably  warrant;  but  claims  the  right  to  de- 
termine whether  the  finding  is  within  the  scope  and  terms  of  the 
contract,  fairly  made  and  sufficiently  in  accord  with  what  the  facts 
reasonably  warrant.  Since,  in  this  case,  no  facts  are  furnished  to 
support  tne  finding  that  '  delay  was  due  to  the  Government,'  the  bill 
is  disallowed,  Dec.  i,  1916,  because  not  supported  by  sufficient  evi- 
dence to  establish  the  liability  of  the  Government." 

It  is  not  only  the  right  but  the  duty  of  the  auditor  to  suspend 
items  for  such  additional  evidence  or  explanation  as  may  be  necessary 
to  enable  him  to  make  a  proper  audit,  and  when  the  disbursing  officer 
refuses  to  furnish  such  evidence  or  explanation  or  fails  to  furnish 
same  within  a  reasonable  time,  it  is  the  auditor's  duty  to  disallow 
credit  for  the  item  in  the  settlement  of  the  disbursing  officer's  account. 

The  auditor  is  and  of  necessity  must  be  the  judge  in  the  first  in- 
stance of  the  sufficiency  of  the  evidence  upon  which  he  will  allow 
credit  for  any  particular  item  in  a  disbursing  officer's  account.  But 
in  the  interest  of  good  administration  and  to  avoid  unnecessary  ap- 
peals, he  is  to  be  guided  in  such  matters  by  the  rulings  of  the  comp- 
troller in  like  or  similar  cases. 

The  voucher  now  under  consideration  was  not  accompanied  by  suffi- 
cient evidence  to  enable  the  auditor  to  audit  it  properly.  The  words 
appearing  on  the  voucher  over  the  signature  of  the  Paymaster  Gen- 
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eral,  to  wit,  "  delay  due  to  Government,"  are  not  sufficient  to  show 
clearly  and  unequivocally  that  the  Paymaster  General,  on  behalf  of 
the  United  States,  haa  determined  as  a  fact  that  the  United  States 
was  responsible  for  a  portion  of  the  delay  for  which  liquidated 
damages  had  been  previously  withheld.  There  is  nothing  on  this 
voucher  from  which  the  auditor  could  ascertain  definitely  the  extent 
of  the  period  of  delay,  if  any,  for  which  the  United  States  was 
responsible. 

From  this  lack  of  evidence,  as  well  as  from  the  correspondence  ac- 
companying this  submission,  it  would  appear  to  be  the  contention  of 
the  Paymaster  General  that  his  finding  as  to  the  amount  of  liquidated 
damages  accruing  under  this  contract  is  final  and  conclusive  and  not 
subject  to  review  by  the  accounting  officers  of  the  Treasury.  Such 
a  contention  is  not  supported  by  the  terms  of  the  contract  or  by  any 
law  or  principle  of  Government  accounting. 

The  provision  of  the  contract  witii  reference  to  liquidated  damages 
is  as  follows: 

"  8.  It  is  further  covenanted  and  agreed,  as  aforesaid,  that  time  is 
an  essential  element  of  this  contract,  and  that,"  if  the  said  party  of 
the  first  part  shall  fail  to  make  delivery  of  any  or  all  of  the  articles 
or  materials  or  to  perform  any  or  all  of  the  services  herein  contracted 
for,  in  conformity  with  the  conditions  and  requirements  of  the  con- 
tract, and  within  the  time  or  times  prescribed,  the  said  party  of  the 
second  part  will  be  damaged  thereby;  and  the  amount  of  said  dam- 
ages is  hereby  fixed  and  agreed  to  in  advance,  as  liquidated  damages 
and  not  as  penalty,  and  the  said  party  of  the  second  part  shall  make 
deductions  from  the  contract  price  accordingly,  as  follows,  viz: 

"  For  each  day's  delay,  Sundays  and  holidays  excepted,  until  sat- 
isfactory delivery  or  performance  shall  have  been  made,  or  until  such 
time  as  the  party  of  tne  second  part  may  procure  the  same  as  herein- 
after provided,  at  the  rate  of  one-twentieth  of  1  per  cent  of  the  con- 
tract price,  the  deductions,  however,  not  to  exceed  in  any  case  10 
f>er  cent  of  the  stipulated  value  of  the  articles  or  materials  not  so  de- 
ivered.  or  of  the  services  not  so  performed;  rejection  of  deliveries 
or  performance  not  to  be  considered  as  waiving  deductions :  Pro- 
vided,  That  no  liquidated  damages  shall  be  deducted  for  such  period, 
after  the  expiration  of  the  time  or  times  prescribed  for  delivery  or 
performance,  as,  in  the  judgment  of  the  party  of  the  se<»nd  part, 
shall  equal  the  time  that,  either  in  the  beginning  or  in  the  prosecu- 
tion of  the  deliveries  or  services  contracted  for,  shall  have  been  lost 
on  account  of  any  cause  for  which  the  United  States  is  responsible, 
<>r  on  account  of  strikes,  riots,  fire,  or  other  disaster,  delays  in  transit 
or  delivery  on  the  part  of  transportation  companies,  or  any  other 
circumstances  beyond  the  control  of  the  conractor,  but  such  cir- 
•cumstances  shall  not  be  deemed  to  include  delays  on  the  part  of 
subcontractors  in  furnishing  materials  when  such  delays  arise  from 
causes  other  than  those  herein  specified:  And  provided  further.  Thai 
the  question  whether  delays  are  due  to  causes  herein  specified  shall 
be  determined  by  said  party  of  the  second  part.** 
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Under  this  provision  the  finding  of  the  Paymaster  General,  act- 
ing on  behalf  of  the  United  States,  is  final  and  conclusive  only  as  to 
the  causes  of  delay  and  as  to  the  extent  of  the  period  after  the  expira- 
tion of  the  time  prescribed  for  delivery  or  performance  that  shall  be 
deemed  equal  to  the  delay  resulting  from  such  causes.  When  the 
findings  of  the  Paymaster  General  on  these  two  points  are  fully 
and  definitely  stated  on  the  voucher,  the  auditor  can  and  should 
accept  such  findings  as  forming  a  proper  basis  for  an  audit. 

The  auditor  is  clearly  wrong  in  his  contention  that  he  is  entitled 
to  a  statement  of  the  facts  upon  which  the  Paymaster  General  bases 
his  findings.  He  is  entitled  to  a  definite  and  clear  statement  as  to 
the  causes  of  the  delay;  that  is  to  say,  as  to  whether  said  cause  was 
a  strike,  or  a  fire,  or  a  riot,  or  a  delay  on  the  part  of  the  transporta- 
tion company,  or  as  to  whether  the  delay  was  one  for  which  the 
United  States  was  responsible,  etc.  He  is  entitled  also  to  an  exact 
statement  as  to  the  period  of  time  that  has  been  found  to  be  equal 
to  the  delay  resulting  from  each  of  the  various  causes. 

In  view  of  the  fact  that  more  than  a  year  has  elapsed  since  this 
payment  was  made,  that  the  notation  on  the  voucher  evidently  was 
intended  to  show  that  findings  had  been  made  in  accordance  with 
the  terms  of  the  contract,  and  that  it  appears  to  have  been  the  prac- 
tice in  the  auditor's  office,  until  quite  recently,  to  allow  such  items 
without  question,  the  item  will  now  be  allowed  upon  revision.  But 
in  submitting  vouchers  for  payments  hereafter  made,  evidence 
should  be  required  and  furnished  in  accordance  with  the  views 
herein  expressed. 


The  act  of  March  3.  1885,  liavlng  been  repealed  by  the  act  of  August  11,  1916, 
employees  of  the  Department  of  Agriculture  who,  na  members  of  the  Or- 
gaDtzed  Mllltla,  were  mustered  Into  the  military  service  of  the  United 
States  pursuant  to  the  call  of  the  President  of  Juue  18, 1916,  may,  by  virtue 
of  the  act  of  August  29, 1916,  amentllng  section  6  of  the  act  of  May  10,  1916, 
be  paid  salary  as  such  employees  that  accrued  prior  to  the  date  of  passage 
of  the  act  of  August  29,  1916,  during  periods  of  leave  lawfully  due  and 
granted  to  them,  In  all  cases  where  audi  salary  was  dented  them  eotely  by 
reason  of  said  act  of  May  10,  1916. 


I  have  your  letter  of  the  11th  instant  in  which  you  ask  whether, 

under  the  circumstances  hereinafter  stated,  you  are  authorized  to  pay 

a  salary  voucher  submitted  to  you  for  payment  in  the  sum  of  $177.78, 

computed  at  the  rate  of  $2,000  per  annum,  and  covering  the  period 

6110°— VOL.  23—17 26  ,^  , 
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from  June  26,  1916,  to  July  27,  1916,  inclusive,  in  the  case  of  Mr. 
Edward  B.  Mitchell,  asEistaot  chief  of  the  Office  of  Information, 
Department  of  Agriculture. 

The  voucher  is  approved  for  payment  by  the  proper  administrative 
authority,  Mr.  Mitchell  being  regarded  by  such  authority  as  having 
been  absent  on  annual  leave  during  the  period  involved. 

From  the  papers  accompanying  your  submission  it  appears  that  on 
June  26,  1916,  Mr.  Mitchell  enlisted  at  New  York  City,  N.  Y.,  as  a 
private  in  Company  K,  Seventh  Begiment,  New  York  National 
Guard,  for  service  under  the  Federal  Government,  pursuant  to  the 
call  of  the  President  of  June  18,  1916,  and  it  has  been  ascertained 
from  the  War  Department  that  the  entire  regiment  mentioned  was 
mustered  into  the  Federal  service  on  June  27,  1916.  It  further  ap- 
pears that  Mr.  Mitchell  served  as  a  member  of  that  regiment  during 
the  entire  period  covered  by  the  voucher  in  question. 

In  a  decision  of  this  office  of  July  3,  1916  (23  Comp.  Dec.,  2),  it 
was  held  that  by  reason  of  the  act  of  March  8,  1885  {23  Stat.,  356), 
employees  of  the  Department  of  Agriculture  called  into  the  military 
service  of  the  United  States  as  members  of  the  National  Guard  might 
not  lawfully  be  paid  any  compensation  as  employees  of  that  depart- 
ment for  any  period  subsequent  to  their  arrival  at  the  rendezvous  of 
their  company  or  other  unit.  The  act  cited  was  repealed,  however, 
as  of  June  18,^1916,  by  the  act  of  August  11, 1916  (39  Stat.,  492),  and 
accordingly  an  employee  of  the  Department  of  Agriculture  serving 
in  the  National  Guard  in  the  Federal  service  has  the  same  right  to 
pay  or  compensation  attached  to  his  civil  office  or  employment  as  has 
an  employee  of  any  other  department,  as  to  which  no  such  law  as  the 
act  of  March  S,  1885,  had  ever  been  passed. 

The  act  of  May  10, 1916  (S9  Stat,  120),  prohibiting  under  certain 
conditions  the  payment  of  more  than  one  salary  to  officers  or  em- 
ployees of  the  Government,  was  amended  by  the  act  of  A\igiist  29, 
1916  (39  Stat.,  582),  and  by  reason  of  such  amendment  it  was  held 
by  this  office  in  a  decision  of  October  6,  1916  (23  Comp.  Dec.,  236), 
that  civil  officers  or  employees  of  the  United  States  who  ns  membei-s 
of  the  Organized  Militia  were  mustered  into  the  military  service  of 
the  United  States  pursuant  to  the  call  of  the  President  of  June  IS, 
1916,  may  be  paid  salary  as  such  officers  or  employees  that  accrued 
prior  to  the  date  of  passage  of  the  act  of  August  29,  1916,  above 
mentioned,  during  periods  of  ieave  lawfully  due  and  granted  to  them. 

In  the  present  ease  it  appears  that  the  claimiint  was  not  a  member 
of  the  National  Guard  on  the  date  of  the  order  of  the  President  l-hII- 
ing  out  the  milith)  in  the  nntWinal  defense.  Under  the  circumstances 
of  his  case,  however,  this  fiict  is  imninterinl,  and  since  the  material 
facts  of  the  ruse  bring  it  within  the  rule  announced  in  the  decision 
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or  October  6,  1916,  above  mentioned,  yon  tire  ndvised  that  you  are 
authorized  to  pay  the  voucher  as  presented  if  correct  in  all  other 
respects. 


ADDXTIOKAL  COH?EHSATIOH,   TASAMA   CAHAL. 

By  reasoQ  o(  the  provisions  of  section  1765,  Revl9«l  Statutes,  an  ofBcer  of  the 
Public  Health  Service,  receiving  a  statutory  salary,  but  detailed  to  duty 
with  tbe  PHiMma  Canat,  may  not,  In  the  absence  of  a  specific  appropria- 
tion, lan-fulty  receive  nddltlonnl  compensation  from  the  Panama  Canal 
for  services  rendered  it  while  so  detailed. 

Ttie  compensation  received  by  an  ofllcer  or  employee  of  the  United  States  is 
not  to  be  reg,'irtle<l  as  one  salary  only,  and  hence  not  wlthtn  tbe  operntlon 
of  the  adiUrlonal  coaipensntlon  act  of  May  10.  1918.  where  the  compen^ntlon 
of  the  ofiice  or  employment  is  made  up.  In  part,  of  one  or  mora  atatntory 
aataries,  lis  where  an  oflleer  of  the  Public  Health  Service  holds  a  posttlon 
with  the  Panama  Canal,  the  compensation  of  which  position  Is  made  up, 
in  part,  of  his  statutory  salary  as  an  officer  of  the  Public  Health  Service. 

Beclsioit  by  AoUas  Comptroller  Toree,  January  1&,  1917: 

The  Auditor  for  the  War  Depattment  fonrarded,  the  ISth  instant, 
for  npproTal,  disapproval,  or  modification  his  decision,  dated  the 
13th  instant,  making  an  original  construction  of  a  statute,  as  fol- 
lows: 

"  In  connection  with  the  audit  of  the  Panama  Canal  accounts  a 

Question  has  arisen  in  respect  to  certain  provisions  of  the  Panama 
ianal  act  of  August  24,  1912  (87  Stat,  560),  which  is  of  some  im- 
portance, and  accordingly  there  is  submitted  the  following  construc- 
tion of  the  law  for  your  approval,  disapproval,  or  modification,  as 
required  by  section  8  of  the  so-called  Dockery  Act  (July  81, 1894,  28 
Stat.,  208). 

"  The  fourth  section  of  the  Panama  Canal  act  (act  of  Aug.  24, 1912, 
87  Stat.,  661)  is  as  follows: 

" '  That  when,  in  the  judgment  of  the  President,  the  construction  of 
the  Panama  Canal  shall  be  sufficiently  advanced  toward  completion 
to  render  the  further  services  of  the  Isthmian  Canal  Commission  un- 
necessary, the  President  is  authorized  by  Executive  order  to  dis- 
continue the  Isthmian  Canal  Commission,  which,  together  with  the 
present  organization,  shall  then  cease  to  exist;  and  the  President 
IS  authorized  thereafter  to  complete,  govern,  and  operate  the  Panama 
Canal  and  govern  the  Canal  Zone,  or  cause  them  to  be  completed, 
governed,  and  operated,  through  a  governor  of  the  Panama  Canal 
and  aich  other  persons  as  he  may  deem  competent  to  discharge  the 
various  duties  connected  with  the  completion,  care,  maintenance, 
sanitation,  operation,  government,  and  jirotection  of  the  canal  and 
Canal  Zone,  If  any  of  the  persons  appointed  or  employed  as  afort- 
said  shall  be  persons  in  the  military  or  naval  service  of  the  United 
States  the  amount  of  the  official  salary  paid  to  any  such  person  shall 
be  deducted  from  the  an^ount  of  salary  or  compensation  provided  by 
or  which  shi  II  be  fixed  under  the  terms  of  this  act.  The  governor  of 
the  Panama  Canal  shall  be  appointed  by  the  President,  by  and  with 
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the  advice  and  consent  of  the  Senate,  commissioned  for  a  term  of 
four  years  and  until  his  successor  shall  be  appointed  and  qualified. 
He  shall  receive  a  salary  of  ten  thousand  dollars  a  year.  All  other 
persons  necessary  for  the  completion,  care,  management,  maintenance, 
sanitation,  government,  operation,  and  protection  of  the  Panama 
Canal  and  Canal  Zone  shall  be  appointed  oy  the  President,  or  by  his 
authority,  removable  at  his  pleasure,  and  the  compensation  of  such 
persons  shall  be  fixed  bv  the  President,  or  by  his  authority,  until  such 
time  as  Congress  may  By  law  regulate  the  same,  but  salaries  or  com- 
pensation fixed  hereunder  by  the  President  sliail  in  no  instance  ex- 


ceed by  more  than  twenty-five  per  centum  the  salary  or  compensation 
paid  for  the  same  or  similar  services  to  persons  employed  by  the 
Government  in  continental  United  States.    That  upon  the  completion 


of  the  Panama  Canal  the  President  shall  cause  tne  same  to  be  offi- 
cially and  formally  opened  for  use  and  operation. 

" '  Before  the  completion  of  the  canal  the  Commission  of  Arts 
may  make  report  to  the  President  of  their  recommendations  regard- 
ing the  artistic  character  of  the  structures  of  the  canal,  such  report 
to  oe  transmitted  to  Congress.' 

"  Brieflv  summarized,  this  section,  in  connection  with  the  other  sec- 
tions of  the  act,  gives  to  the  President  plenary  power  over  the  gov- 
ernment, construction,  maintenance,  and  operation  of  the  Panama 
Canal,  its  officers  and  employees,  subject  only  to  the  will  of  Congress 
as  expressed  in  definite  and  appropriate  legislation.  Under  its  au- 
thority the  officers  and  employees  of  the  Panama  Canal  and  the 
Canal  Zone  since  April  1,  1914,  have  been  appointed  or  employed. 
The  compensation  to  be  paid  the  respective  omcers  or  employees  for 
services  rendered  is  required  by  the  act  to  be  '  fixed  by  the  President 
or  by  his  authority,'  except  the  salary  of  the  governor  and  certain 
other  officers  named  in  the  law. 

"  Although  section  4  authorizes  the  fixing  of  the  rates  of  compensa- 
tion for  the  officers  and  employees,  other  than  the  governor  and  the 
other  officers  named  in  the  law,  certain  restrictions  are  emlxidied  in 
the  law.  For  example,  the  salary  or  compensation  paid  shall  not  ex- 
ceed by  more  than  25  per  centum  the  salary  or  compensation  paid  for 
the  same  or  similar  services  to  persons  employed  by  the  Government 
in  continental  United  States.  Moreover,  it  is  specifically  provided 
that— 

" '  If  any  of  the  persons  appointed  or  employed  as  aforesaid  shall 
be  persons  in  the  military  or  naval  service  of  the  United  States, 
the  amount  of  the  official  salary  paid  to  any  such  person  shall  be 
deducted  from  the  amount  of  salary  or  compensation  provided  by 
or  which  shall  be  fixed  by  the  terms  of  this  art.' 

"  It  was  the  intent  of  Congress,  as  I  interpret  the  provisions  of 
rhe  law,  that  the  President  and  those  acting  under  him  sliould  have 
n  free  hand  in  selecting  the  officers  and  employees  of  the  Panama 
Canal  and  Canal  Zone,  and  that  where  a  particular  position  required 
peculiar  fitness,  any  person,  whether  already  in  the  (.overnment 
service  or  not,  might  be  selected  therefor  and  assigned  or  trans- 
ferred for  duty  with  the  Panama  Canal  at  such  a  rate  of  salary  or 
compensation  as  might  be  fixed  within  the  limitntions  and  restric- 
tions of  the  Panama  Canal  act.  If  any.  person  so  selected  and 
assigned  be  in  the  military  or  naval  service  of  tlie  United  States, 
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the  nmoiint  of  officinl  salary  paid  to  him  (that  is,  the  pay  of  rank 
received  by  him  from  the  Army  or  Navy,  as  the  case  may  be)  is  to 
be  deducted  from  the  salary  or  compensation  fixed  by  the  canal 
authorities  for  the  particular  position  with  the  Panama  Canal  for 
which  selected  and  to  which  assigned.  In  other  words,  his  entire 
compensation  for  the  one  position  is  made  up  of  two  parts,  one  the 
pav  of  rank  payable  ont  or  the  Army  or  Navy  appropriation  avail- 
able in  his  case,  and  the  other,  which  is  equivalent  to  the  difference 
between  the  pay  of  rank  and  the  total  compensation  fixed  under 
the  act  of  August  24,  1912,  supra,  for  the  position  in  the  canal 
service,  payable  out  of  the  canal  appropriation.  A  familiar  local 
illustration  of  this  method  is  found  in  the  case  of  the  Engineer  Com- 
missioner of  the  District  of  Columbia.  This  commissioner  receives 
but  one  salary  and  as  commissioner  holds  but  one  oSice,  although 
attached  to,  and  retaining  his  status  as  an  officer  in,  the  military 
branch  of  the  Government.  The  fact  that  his  salary  of  $5,(X>0  is 
made  up  io  part  of  his  pay  of  rank  and  in  part  from  the  appropria- 
tion made  in  the  Distnct  of  Columbia  appropriation  act  does  not 
mean  that  he  is  in  receipt  of  two  salaries,  or  that  within  the  scope 
of  the  law  he  is  holding  two  offices  and  receiving  a  salary  for  each 
of  them. 

"The  reason  for  this  method  of  compensating  a  person  in  the 
Army  or  Navy  when  temporarily  occupying  a  position  which  calls 
for  ft  greater  compensation  than  the  pay  of  rank  is  apparent.  When 
one  enters  the  Army  or  Navy  a  peculiar  status  thereafter  applies 
to  him.  Of  his  own  motion  and  without  the  consent  of  the  Govern- 
ment ha  may  not  destroy  the  relations  which  by  such  entry  imme- 
diately arose  between  him  and  the  United  States.  From  that  moment 
and  so  lon^  as  he  remains  subject  to  military  control  he  is  charged 
with  certain  duties  and  responsibilities  of  which  he  can  not  be 
relieved  and  acquires  certain  rights  which  can  not  be  set  aside  either 
by  himself  or  the  United  States.  It  is  but  fair,  then,  that  while 
occupying  this  status  he  should  be  compensated  from  the  funds 
appropriated  by  Congress  for  the  maintenance  of  the  military  sys- 
tem, including  m  this  term  the  Army  and  Navy  of  the  United  .States. 
To  compensate  for  any  work  cast  upon  him  additional  to  thnt 
required  of  him  in  the  discharge  of  his  duties  as  a  part  of  the 
Army  or  Navy,  it  is  equally  just  that  the  appropriation  out  of  which 
provision  is  made  for  such  additional  work  should  bear  the  expense 
thereof. 

"  It  is  noted,  however,  that  the  Panama  Canal  act  of  1912  makes  no 
provision  for  the  deduction  of  the  official  salary  of  any  person  ap- 
pointed or  employed  by  the  Panama  Canal  from  the  salary  or  com- 
pensation provided  by  or  fixed  under  the  terms  of  said  act  for  the 
particular  position  to  which  appointed  or  in  which  employed,  except 
in  the  cases  of  persons '  in  the  military  or  naval  service.' 

"  It  seems  conclusive,  therefore,  that  the  Panama  Canal  may  not  set 
off  against  the  salary  or  compensation  fixed  by  it  or  by  the  law  for  a 
particular  position  within  its  jurisdiction  the  official  salary  of  any 
person  belonging  to  any  branch  of  the  Government  service,  other 
tlian  the  ntilitary  or  naval,  appointed  or  employed  by  it,  and  pay  to 
such  person  the  difference  between  such  *  official  salary '  and  tiie  total 
amount  fixed  as  the  proper  compensation  for  such  position. 
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"  The  statutory  rule  of  deduction,  as  above  outlined,  waa  formerly 
more  extensive  than  under  the  existing  law  of  1912.  By  the  terms  of 
the  act  of  June  28, 1902  (section  7),  32  Stat,  483,  it  was  provided— 

" '  *  *  *  In  addition  to  the  members  of  the  said  Isthmian  Canal 
Commission,  the  President  is  hereby  authorized  througli  said  com- 
mission to  employ  in  said  service  any  of  the  engineers  of  the  United 
States  Army  at  his  discretion,  and  likewise  to  employ  any  engineers 
in  civil  life  at  his  discretion,  and  any  other  persons  necessary  for  the 
proper  and  expeditious  prosecution  of.  said  work.  The  compiensa- 
tion  of  all  such  engineers  and  other  persons  employed  under  this  act 
shall  be  fixed  by  said  commission  subject  to  the  approval  of  the 
President.  The  official  salary  of  any  officer  appointed  or  employed 
within  this  act  shall  be  deducted  from  the  amount  of  salary  or  com- 
pensation provided  by  or  which  shall  be  fixed  under  the  terms  of  this 
act.     *•■*'. 

"The  interpretation  placed  on  this  statute  just  quoted  by  the  ad- 
ministrative and  accounting  officers  of  the  Government  recognized 
the  right  of  the  President,  uirough  the  Isthmian  Canal  Commission, 
to  employ  in  the  work  of  constincttng  the  canal,  including  all  the 
incidents  thereto,  persons  belonf^ing  to  any  branch  of  the  public 
service  and  to  give  such  persons  an  additional  compensation  over  and 
above  the  '  official  salary '  received  in  such  branch  deemed  to  be  com- 
mensurate with  the  position  held  by  him  in  the  caoal  service — the 
entire  amount,  composed  of  the  'official  salary'  and  the  additional 
compensation— being  the  salary  or  compensation  attached  to  the  posi- 
tion held  under  the  Isthmian  Canal  Commission. 

"Under  tlie  act  of  June  28,  1902,  it  is  understood  that  many  per- 
sons from  different  branches  of  the  public  service,  both  military  and 
civilj  were  appointed  or  employed  by  the  then  Isthmian  Canal  Com- 
mission, and  paid  compensation  from  the  canal  appropriations  addi- 
tional to  that  received  as  '  official  salary '  in  the  particular  brandi 
from  which  detailed  for  service  with  the  canal. 

"The  quoted  provisions  of  the  act  of  June  28,  1902,  supra,  were 
superseded  by  those  of  the  fourth  section  of  the  act  of  August  24, 
1912,  and  on  the  permanent  organization  of  the  Panama  Canal  as 
authorized  in  the  last  named  act,  effectitve  April  1, 1914,  the  old  prac- 
tice under  the  act  of  1902  could  no  longer  be  followed  legally,  but  the 
terms  of  the  later  act,  with  the  limitation  as  to  '  persons  in  the  mili- 
tary or  naval  service  of  the  United  States,'  b«came  immediately 
operative  and  are,  as  yet,  the  only  statutory  rules  for  the  guidance 
of  all  interested  parties. 

"  From  the  foregoing  it  seems  to  be  clear  that  under  existing  law 
the  Panama  Canal,  except  as  to  the  salary  of  the  governor,  and  cer- 
tain other  specified  officers,  may  fix  the  salaries  or  compensation  of 
any  person  appointed  by  it  and  that  the  canal  appropriations  are 
chargeable  with  the  full  amount  of  any  salary  or  compensation  so 
fixed,  except  that  as  to  a  person  'in  the  military  or  naval  service  of 
the  United  States,'  appointed  or  employed  in  the  canal  service,  the 
Panama  Canal  is  authorized  to  deduct  from  the  total  salary  or  com- 
pensation fixed  by  it  for  the  services  of  such  person  the  basic  pay,  or 
'official  salary,'  to  use  the  language  of  the  act,  and  pay  to  him  the 
difference  only  out  of  the  canal  appropriation. 
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"  In  the  case  of  aDj  other  officer  or  emplo;j'ee  detailed  for  service 
with  and  appointed  by  the  Panama  Canal  it  is  not  authorized  to 
make  any  such  deduction. 

"In  my  judgment,  in  such  a  case  where  the  officer  or  employee  is 
lawfully  detailed  to  the  Panama  Canal  (and  under  the  broad  terms 
of  the  canal  act  the  authority  of  the  President  to  detail  any  person 
in  the  Govemlnent  service  for  duty  with  the  Panama  Canal  can  not 
be  questioned),  the  provisions  of  section  17G5,  Revised  Statutes,  apply 
and  if  such  person  elects  to  remain  attached  to  the  particular  branch 
of  the  public  service  from  which  he  may  be  detailed  rather  tlian  be 
transferred  to  the  canal  force,  he  can  noit,  in  the  absence  of  a  specific 
appropriation  for  the  purpose,  receive  additional  salary  or  com- 
pensation for  the  services  rendered  by  him  to  the  canal,  even  though 
the  salary  fixed  by  the  canal  for  the  particular  position  held  by  bim 
be  greater  than  the  official  salary  received  in  the  branch  of  the  Gov- 
ernment from  which  detailed. 

"That  this  would  work  an  injustice  in  many  cases  is  not  denied, 
particularly  when  it  is  remembered  that  persons  in  the  military  or 
naval  service  appointed  or  employed  in  the  canal  service  are  given 
a  greater  advantage.  The  fault,  however,  does  not  lie  with  the 
executive  branch  of  the  Government — the  law  itself  is  responsible  for 
the  discrimination. 

"A  case  strikingly  illustrative  of  the  inequalities  and  even  inequi- 
ties of  the  law,  if  this  construction  thereot  be  sustained,  is  that  of 
Dr.  Marshall  C.  Guthrie,  since  April  1,  1914,  the  Chief  Quarantine 
Officer  of  the  Panama  Canal.  By  Executive  qrder  of  January  27, 
1914,  the  President  provided  for  the  pennanent  operation  of  the 
oanal,  under  the  authority  given  him  by  the  act  of  August  24,  1912. 
In  section  3  of  this  order  it  was  made  effective  from  and  after  April 
1, 1914.    Section  2  of  the  order  recites — 

" '  The  organization  provided  for  in  section  1  shall  be,  in  general, 
in  accordance  with  the  outline  chart  accompanying  the  memorandum 
of  Jan.  27,  1914,  entitled  "  Memorandum  to  accompany  Executive 
order  of  Jan.  27,  1914,  providing  for  a  permanent  organization  for 
the  Panama  Canal,"  and  officers  from  certain  departments  shall  be 
detailed  in  accordance  with  that  memorandum.' 

"The  memorandum  accompanying  the  order  was  likewise  signed 
by  the  President,  and  one  paragraph  thereof  directs  that — 

" '  Officers  shall  be  detailed  for  certain  duties  from  the  several 
departments  as  follows: 

•  •  •  "*A8  chief  officer  of  the  quarantine  division  an  officer 
of  the  United  States  Bureau  of  the  Public  Health,     •     ♦     *.' 

"  In  Circular  No.  661,  dated  April  1, 1914  (7  Canal  Record,  305), 
it  is  announced — 

" '  Dr.  Marshall  C.  Guthrie,  passed  assistant  surgeon,  United 
States  Bureau  of  Public  Health,  is  appointed  chief  quarantine 
officer.' 

"  The  salary  or  compensation  for  the  position  of  chief  quarantine 
officer  appears  to  have  been  fixed  at  $375  per  month,  or  $4,500  per 
year.  'At  the  time  Dr.  Guthrie  was  in  receipt  of  $220  per  month, 
or  $2,640  per  annum,  as  a  passed  assistant  surgeon  in  the  Public 
Health  Service.  The  'official  salary'  has  always  been  paid  by  the 
Public  Health  Service,  and  the  difference  between  it  and  the  $375 
per  month  has  been  paid  by  the  Panama  Canal.    This  difference  at 
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the  date  of  appointment  amounted  to  $155  per  month.  On  Angust 
^,  1915,  the  'official  salary'  was  increased  to  $240  per  month  and 
since  that  time  the  Panama  Canal  has  paid  the  difference  of  $185 
to  make  up  the  $375  originally  fixed  as  the  salary  or  compensation 
lor  the  position  of  chief  quarantine  officer. 

"  If  I  understand  the  law  aright  the  Panama  Canal  had  full 
authority  to  fix  the  compensation  to  be  paid  a  chief  quarantine  officer, 
but  did  not  have  the  power  to  apply  the  official  salary  or  pay  of 
rank  of  Dr.  Guthrie  to  the  partial  payment  of  the  compensation 
attached  to  the  position.  The  canal  appropriation  ia  either  respon- 
sible for  the  entire  $375  por  month  or  the  physician's  detail  made 
in  accordance  with  the  order  of  the  President  carries  with  it  no 
rieht  to  additional  compensation  over  and  above  the  basic  or  official 
salary  paid  to  him  by  the  Public  Health  Service. 

'*As  already  stated,  I  am  of  the  opinion  that  ttie  provisions  of 
section  1765,  Revised  Statutes,  apply  in  cases  similar  to  this,  and  in 
this  particular  instance  I  am  the  more  persuaded  that  they  do  apply 
because  the  <}uarantine  service  is  committed,  insofar  as  the  National 
Government  is  concerned  (at  least  as  to  the  diseases  of  man)  to  the 
Public  Health  Service  and  is  administered  by  different  grades  of 
officers  and  men  of  that  service. 

"It  is  probably  true  that  the  service  rendered  by  Dr.  Gnthrie 
could  have  been  required  of  him  by  the  Public  Health  Service  with 
his  formal  detail  to  the  Panama  Canal,  but  whether  this  be  true  or 
not  it  is  unquestionable  that  Public  Health  Service  officers  and  men 
of  various  grades  have  acted  and  are  acting  both  in  the  continental 
United  States  and  elsewhere  as  quarantine  officers  with  duties  ap- 
proximating or  similar  to  those  performed  by  Dr.  Guthrie.  That 
it  was  for  a  more  convenient  administration. to  separate  him  by  de- 
tail from  the  Public  Health  Service  and  lend  him  to  the  Panama 
Canal,  did  not  give  the  canal  authorities  the  right  to  read  into  the 
act  of  August  ^,  1912,  a  substantial  benefit  denied  by  the  terms  of 
the  act  to  any  except  to  those  in  the  military  or  naval  service  of  the 
United  States.  Had  he  resigned  from  the  Public  Health  Service 
and  accepted  the  position  of  chief  quarantine  officer  to  the  Panama 
Canal  (assuming  that  Executive  order  of  Jan.  27,  1914,  and  its  ac- 
companying memorandum  had  been  so  modified  as  to  permit  the 
filling  of  the  position  by  one  not  belonging  to  the  Public  Health 
Service),  there  could  be  no  question  of  his  right  to  receive  the  full 
$875  per  month,  but  under  the  law  and  the  facts  as  they  now  appear 
.  I  am  constrained  to  hold  that  in  the  practice  of  the  Panama  Canal, 
as  well  as  of  this  office,  the  law  of  1912  has  been  erroneously  con- 
strued and  that  the  practice  should  have  been  in  accordance  with 
that  indicated  in  the  foregoing  interpretation  thereof." 

Without  approving  or  disapproving  the  views  expressed  as  to 
status  of  Army  and  Navy  officers  in  the  Panama  Canal  service  or 
other  civil  establishments  or  the  reaains  for  the  laws  providing  for 
additional  compensation  in  such  status,  and  without  reference  to  the 
qu^ion  as  to  the  right  to  detail  any  Government  officer  to  dn^  with 
tiie  Panama  Canal,  the  conclusion  of  the  auditor  is  approved. 

It  is  to  be  observed  also  that  Dr.  Guthrie  holds  in  the  Public 
Health  Service  an  office  wi(^  salary  fixed  by  law,  which  salary  can 
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not  be  increased  or  diminished  by  Execaitive  action.  {United  States 
V.  Andrews,  240  U.  S.,  90.)  The  payment  to  him  of  anything  in 
Addition,  without  express  authority  of  law,  would  be  the  payment 
of  another  salary,  for  there  can  not  be  one  statutory  salary  within 
and  a  part  of  a  single  salary  of  a  larger  amount  in  the  light  of  sec- 
tion 6  of  the  act  of  May  10,  1916  (39  Stat,  120),  as  amended  by  the 
act  of  August  29,  1916  (39  Stat.,  582),  which  prohibits  the  payment 
of  more  than  one  salary,  without  specific  authority  of  law,  if  the 
aggregate  salaries  exceed  $2,000  per  anniun.  The  latter  act  is  a 
limitation  on  the  use  of  appropriations  and  would  [Hrevent  payment, 
while  section  1766,  BAvised  Statutes,  prevents  Uie  sccruing  of  any 
right  to  pay  in  addition  to  statutory  salary. 


Where,  pnrsnant  to  auttiorttj  of  an  act  ot  Congress  and  nnder  an  approprlntlou 
made  therein,  the  Secretary  of  the  Treasury  purchases  a  Site  and  erects 
[hereon  a  certain  pnbllc  building,  the  whole  transaction  Is  to  be  regarded 
as  completed,  and  the  authorltr  of  the  Secretary  to  pnrchsse  land  In  that 
partlcntar    case    exhausted;    and,    accordingly,    the    Secretary    may    not 
thereafter  lawfully  purchase,  from  the  balance  remaining  of  Uie  approprla- 
tlon  for  the  building  and  ^te,  additional  land  for  the  purpose  of  enlarging 
the  site. 
Aetl&g  Oomptroller  Poree  to  the  Seoretary  of  the  Treasury,  Jaauary  M,  1817: 
I  have  your  letter  of  the  13th  instant  in  which  you  ask  whether  ad- 
ditiiHtal  land  may  lawfully  be  purchased  as  an  addition  to  the 
groiuds  of  the  post-office  building  at  Stamford,  Conn.,  from  the  bal- 
ance remaining  of  the  appropriation  for  the  building  and  site.    With 
respect  to  the  proposed  purchase  you  state : 

"The  act  of  Congress,  approved  June  25,  1910  (36  Stat.,  684)> 
authorized  the  acquisition  oi  a  site  and  the  construction  of  a  post- 
office  building  at  Stamford,  Connecticut.  The  usual  data  regarding 
space  required  by  the  branches  of  the  public  service  at  Stamford  at 
that  time  had  been  collected  and  the  size  of  the  sit«  acquired  was^ 
calculated  on  that  basis,  including  the  usual  40-foot  fire  limit.  By 
the  time  the  buUding  was  actually  planned  and  constructed,  however, 
the  requirements  had  so  increased  that  a  considerably  larger  building 
was  necessary.  Accordingly,  the  building  as  constructed  extends  to 
witiiin  28  feet  of  the  rear  lot  line  and  is  somewhat  nearer  the  side 
lot  line.  A  report  just  received  from  the  custodian  of  said  build- 
ing shows  that  the  space  at  the  rear  is  inadequate  for  properly  oper- 
ating the  postal  vehicles  and  those  having  business  with  the  post 
office.  He  recommends  that  the  department  acquire  a  further  strip 
of  land  30  feet  wide  at  the  back  of  the  Government  lot. 

"  The  city  of  Stamford  donated  this  site,  and  a  sufficient  amount 
from  the  balance  remaining  of  the  appropriation  could  be  spared  to 
acquire  the  land  which  is  necessitated  by  the  growth  of  public  bun- 
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ness  before  the  planning  and  construction  of  the  building.  Of  courae, 
this  inadequacy  will  be  more  and  more  detrimental  to  uie  public  in* 
terest  as  the  postal  business  continues  to  increase. 

"  The  department  would  be  glad  to  receive  your  opinion  whether,  in 
view  of  the  foregoing  facts,  it  has  authority  to  pay  for  the  desired 
additional  land  from  said  balance. 

"  For  your  information  in  this  connection,  attention  is  invited  to 
the  decision  of  the  Comptroller  dat«d  January  15,  1909,  regarding 
the  enlargement  of  the  Federal  building  site  as  first  acquired  at 
Athens,  Ohio.  Under  this  decision  a  35-foot  lot  was  added  to  the 
Athens  site.  At  the  time  the  original  site  was  acquired  the  plans 
for  the  Athens  building  had  not  been  prepared. 

"  Recently  a  contract  was  made  for  the  similar  enlargement  of  the 
new  Federal  building  site  at  Akron,  Ohio,  when  the  plans  (still  in 
preparation)  showed  the  site  as  originally  acquired  to  be  inadequate. 

"  Of  course,  the  Stamford  site  might  also  have  been  enlarged  be- 
fore the  plans  were  approved  if  the  department  could  have  been 
certain  that  there  would  then  remain  a  sufficient  balance  of  the  limit 
of  cost  to  pay  for  the  construction  of  the  building." 

In  addition  to  the  facts  stated  in  your  submission  it  has  been  ascer- 
tained that  the  building  is  now  occupied  and  is  being  used  in  the 
regular  discharge  of  the  postal  business  at  Stamford. 

Authority  to  acquire  a  site  for  a  post  office  at  Stamford,  Conn., 
was  conferred  upon  the  Secretary  of  the  Treasury  in  the  act  of 
Juno  25,  1910  (36  Stat,  681),  cited  in  your  submission  and  being  in 
the  following  terms: 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  acquire,  by  purchase,  condemnation,  or  other- 
wise, a  site  and  to  contract  for  the  erection  and  completion  thereon 
of  a  suitable  building  •  *  •  within  its  respective  limit  of  cost, 
including  site,  herein  fixed : 

"  Unit«d  States  post  office  at  Stamford,  Connecticut,  one  hundred 
and  fifty  thousand  dollars." 

It  has  long  been  held  by  the  accounting  officers  of  the  Treasury 
and  by  the  Attorney  General  that  where  the  Secretary  of  the  Treas- 
ury has  exercised  the  authority  conferred  upon  him  by  law  to 
acquire  a  site  in  any  particular  case  he  exhausts  such  authority 
whenever  he  acquires  the  site,  and  in  this  connection  it  is,  of  course, 
immaterial  in  what  way  he  acquires  the  site,  whether  by  purchase, 
donation,  or  otherwise.  (See  10  Opin.  Att.  Gen.,  3S;  19  id.,  800; 
48  MS.  Comp.  Dec.,  244,  Jan.  15,  1909.) 

In  the  decision  of  this  office  of  January  15,  1909,  just  cited,  and 
referred  to  in  your  submission,  It  was  held,  however,  that  if,  at  the 
time  when  the  site  there  involved  was  acquired,  the  size  and  dimen- 
sions of  the  building  had  not  been  determined  nor  the  plans  ap- 
proved, the  purchase  of  a  site  might  thereafter  be  made  which 
would  be  proper  for  the  building  to  be  erected  when  taken  in  con- 
— tion  with  the  land  already  acquired. 
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It  would  appear,  however,  that  the  facts  in  the  present  caae  are 
such  as  to  exclude  it  from  the  operation  of  the  rule  stated  in  that 
decision. 

Ill  the  decision  cited  the  question  as  to  the  addition  to  the  site  arose 
before  the  building  had  been  constructed  and  before  it  was  known, 
as  in  the  present  case,  that  there  would  be  a  balance  remaining  in  the 
appropriation  for  the  building  and  site  after  the  building  should  have 
been  erected ;  while  in  the  present  case  not  only  has  the  site  been  ac- 
quired absolutely  but  the  building  has  been  erected  and  occupied. 
Thus  the  facts  alone,  in  the  case  now  under,  consideration  strongly 
support  the  presumption  that  the  authority  of  the  Secretary  with 
respect  to  the  acquiring  of  a  site  has  been  completely  exercised. 
Furthermore,  the  addition  sought  to  be  made  to  the  site  is  not  physi- 
cally necessary  to  the  construction  and  occupancy  of  the  building 
but,  it  appears,  is  rendered  desirable  because  of  the  increase  in  the 
volume  of  business.  In  this  regard  the  case  is  no  different  in  prin- 
ciple from  a  case  where,  after  the  building  has  been  occupied  for  sev- 
eral years,  the  volume  of  business  has  so  increased  as  to  make  an  ad- 
dition to  the  site  or  to  the  building  itself  desirable  or  even  necessary. 
It  is  plain  that  in  the  cases  instanced  the  original  appropriation  for 
the  building  and  site  would  not  lawfully  be  available  either  for  the 
purchase  of  additional  land,  or  for  the  erection  of  an  addition  to  the 
building  after  such  building  had  been  completed. 

In  this  connection  section  3736,  Revised  Statutes,  is  also  for  coi)- 
aderation. 

For  the  reasons  before  stated,  you  are  advised  that  in  the  present 
-case,  where  as  before  shown  the  site  has  been  purchased  and  the 
building  erected  and  occupied — the  whole  transaction,  ao  to  speak, 
having  been  closed— it  must  be  held  that  the  authority  of  the  Sec- 
retary to  acquire  a  site  for  the  building  has  already  been  exhausted, 
and  that  under  existing  law  the  proposed  purchase  of  land  may  not 
lawfully  be  made  from  the  appropriation  in  question. 

While  it  appears  from  your  submissioo  that  enlarging  the  site  in 
this  case  would  be  in  the  public  interest,  for  the  reasons  indicated 
the  purchase  of  additional  land  for  this  purpose  should  be  made 
only  under  authority  of  Congress. 


ntXVATB  PAOPSKTT  LOST  TS  THE  IGXITABT  8IRVI0I. 
Since,  under  tbe  act  of  March  S,  1885,  the  Qovemment  la  not  an  absolute 
Insurer  of  tlie  private  property  of  officers  and  enlisted  men  of  tbe  Arinj 
against  all  accidents  or  losses,  however  Incurred,  an  Army  officer  Is  not 
entitled  to  reimbursement,  under  said  act,  tor  his  private  property  de- 
stroyed by  fire  while  la  his  residence,  which  was  not  owned,  rented,  or 
cared  tor  by  the  Govermneut,  the  loss  In  such  a  case  not  being  Incident  to 
the  military  service  within  the  meaning  of  that  act  (X^qIc 
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DcelalOB  by  Aatimf  Cowptroller  fforee,  January  M,  1617;    ' 

Hugo  D.  Schultz,  captain,  Thirty-seventh  Infantry,  now  on  duty 
at  Fort  Sam  Houston,  Tex.,  applied  December  9,  1916,  for  a  reviaioA 
of  the  action  ">£  the  Auditor  for  the  War  Department  in  settlement 
"  No.  540889,  dated  October  27,  1916,  wherein  his  claim  for  the  value 
of  articles  of  wearing  apparel,  books,  etc.,  his  private  property,  lost 
by  fire  on  May  2, 1916,  was  disallowed  &S  fellows: 

"  It  appears  that  officer's  permanent  station  was  Fort  Douglas, 
Utah.  Hig  temporary  station  was  Camp  Fort  Bliss,  Tex.  No  quar- 
ters were  assigned,  but  be  was  given  permission  to  live  at  the  El  Paso 
Country  Club,  and  hia  personal  property  was  in  the  clubhouse,  which 
was  destroyed  by  fire.  As  his  property  was  not  in  charge  of  tho 
Government  or  in  quarters  provided  by  the  Govemm«it,  and  as  the 
loss  was  not  due  to  an  exigency  or  necessity  of  the  military  serviceT 
he  is  not  entitled  to  reimbursement  under  the  act  of  March  S,  188^ 
(23  Stat,  350)." 

The  statements  of  Capt.  Schultz  in  his  appeal  are  as  follows: 

"  1.  I  had  been  at  the  temporary  station,  Camp  Fort  Bliss  or  vicin- 
ity, for  over  three  years  and  needed  my  uniforms  and  equipment. 

"2.  The  Government  did  not  assign  me  quarters.  For  this  reason 
I  was  compelled  to  rent  quarters  for  mv  family.  The  nearest  suit- 
able place  was  the  country  club,  which  had  at  one  time  been  leased, 
in  part,  for  officers  at  Fort  Bliss.  I  had  no  other  place  to  keep  my 
property. 

"  3.  'the  club  was  considered  as  under  the  protection  of  the  post. 

"4.  My  loss  was  due  to  the  fact  that  the  Government  did  not 
provide  me  with  quarters  and  for  this  reason  I  consider  that  I  am 
entitled  to  reimbursement." 

So  much  of  C.  A.  E.  No.  25  of  May  10,  1915,  amending  paragraph 
736  A.  B.  of  1913  as  is  applicable  to  the  claims  of  this  class  is  as 
follows: 

♦  "  726.  Compensation  may  be  made  under  the  provisions  of  the  act 
of  Congress  approved  March  3,  1885,  *  *  *^  for  private  prop- 
erty of  officers  or  enlisted  men  lost  or  destroyed  in  the  military  serv- 
ice under  any  of  the  following  circumstances: 

"1.  Without  fault  or  negligence  on  the  part  of  the  claimant,  and 
on  account  of  some  exigency  or  necessity  of  the  military  service. 

"  3.  Where  it  appears  that  the  loss  br  destruction  of  the  private 
property  of  the  claimant  was  in  consequence  of  his  having  given  his 
attention  to  the  saving  of  the  property  belonging  to  the  United   . 
States  which  was  in  danger  at  the  same  time  and  under  similar  cir- 
cumstances. 

"  4.  *  *  *  Compensation  will  not  be  made  for  losses  sustained 
in  time  of  war  or  hostilities  w  ith  Indians.  *  "  *.  Each  claim  for 
compensation  will  be  forwarded,  through  military  channels,  to  the 
Auditor  for  the  War  Department  and  will,  if  possible,  be  accom- 
panied by  the  proceeding  of  a  board  of  officers  showing  fully  the 
circumstances  of  the  less.    All  personal  property  for  toe  loes  or 


DECISIONS  OF   THE  COMPTROLLEB.  413 

destruction  of  which  pavment  is  claimed  must  be  enumerated  and 
described  in  the  proceedings  of  the  board  of  officers,  but  the  board 
will  recommend  payment  fiir  only  such  articles  as  in  the  opinion  of 
the  board  were  reasonable,  useful,  necessary,  and  proper  for  the 
r-Jaimant  to  have  in  the  public  service  in  the  line  of  duty.  As  in  most 
cases  the  property  for  wliich  compensntion  is  claimed  has  been  more 
or  less  worn,  the  board  will  determine  the  value  of  each  particular 
article  and  lecommend  the  amounts  to  which  claimant  may  be 
entitled." 

The  following  facta  were  ascertained  and  reported  May  15,  1916, 
by  the  board  of  officers  of  Twentieth  Infantry  appointed  to  investi- 
gate the  claim  of  Hugo  D.  Schultz,  then  first  lieutenant.  Twentieth 
Infantry : 

"  1.  That  Lieut.  Schultz  lost  all  his  property  in  the  burning  of  the 
El  Paso  Country  Club  on  the  night  of  May  2, 1916. 

"  2.  That  Lieut,  Schultz  was  on  duty  commanding  his  company  in 
■camp  at  Hart's  Mill,  in  the  outskirts  of  El  Paso,  this  duty  requiring 
him  to  sleep  in  camp. 

"  3.  That  Lieut.  Schultz  had  specific  authority  from  a  former  regi- 
mental commander  to  live  at  the  Country  Cluh,  there  being  no  quar- 
ters available  in  camp  or  on  the  post. 

"4.  That  other  officers  living  at  the  Country  Club  and  present  at 
the  fire  saved  a  major  part  of  their  property.  The  board  considers 
that  Lieut.  Schultz,  due  to  an  exigency  of  the  service,  had  no  oppor- 
tunity to  save  any  part  of  his  property;  that  he  therefore  has  a  just 
claim  to  compensation  for  the  following  articles,  which  are,  in  the 
opmion  of  the  board,  reasonable,  useful,  necessary,  and  proper 
for  the  claimant  to  have  in  the  public  service  in  the  line  of 
duty:    •    ♦    '." 

The  board  stated  $836.12  as  the  value  of  the  articles  and  as  the 
amount  to  which  claimant  is  entitled.  The  claimant  stated  that  at 
the  time  of  the  fire  he  was  on  duty  at  Hart's  Mill,  near  the  city  of 
El  Paso,  Tex.,  about  8  miles  from  Fort  Bliss  and  about  7J  miles  from 
the  El  Paso  Country  Chib. 

Under  date  of  September  12,  1916,  additional  statements  wer*3 
made  by  claimant  as  follows: 

"  1.  It  is  not  believed  that  any  portion  of  the  building  of  the  El 
Paso  Country  Club  was  leased  by  the  United  States  on  May  2, 1016. 

"2.  Quarters  were  not  assigned  to  me  at  the  club.  I  paid  rent 
monthly. 

"  3.  I  had  permission  to  live  at  the  club,  as  there  were  no  Govern- 
ment quarters  available  for  me. 

"4.  I  was  informed  that  quarters  had,  prior  to  1916,  been  assigned 
to  officers  at  the  club  on  account  of  the  scarcity  of  quarters  at  FArt 
Bliss." 

A  statement  dated  September  25, 1916,  and  signed  by  the  Assistant 
Secretary  of  War,  is  as  follows; 

"Under  the  provisions  of  the  act  of  March  3,  188.).  it  is  hereby 
certified  that  it  was  reasonable,  useful,  necessjiry,  and  proper  for 
First   Lieut.   H.   D.    Schultz,   Twentieth   Infantry    (now   captain. 


?U8 
ai: 
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Thirty- seventh  Infantry),  to  have  the  following  articles  while  in 
quarters,  engaged  in  the  public  service,  in  the  line  of  duty,  and  that 
the  fair  and  reasonable  value  of  the  same — considering  what  suitable 
articles  should  have  been  obtained  for  and  the  length  of  time  in 
service — should  not  exceed  the  amount  of  the  sums  set  opposite  the 
respective  items: 

A  statement  dated  September  25, 1916,  and  signed  by  the  Assistant 
Secretary  of  War,  is  as  follows: 

"  Under  the  provisions  of  the  act  of  March  S,  1885,  it  is  hereby 
certified  that  it  was  reasonable,  useful,  necessary,  and  proper  for 
First  Lieut.  H.  D.  Schultz,  Twentieth  Infantry  (now  captain, 
Thirty -seventh  Infantry),  to  have  the  following  articles  while  in 
uarters  engaged  in  the  public  service  in  the  line  of  duty,  and  that  the 
:air  and  reasonable  value  of  the  same,  considering  what  suitable 
articles  should  have  been  obtained  for  and  the  length  of  time  in 
service,  should  not  exceed  the  amount  of  the  sums  set  opposite  the 
respective  items: 

*  m  *  •  .  •  •  * 

1  pair  blue  doeskin  trousers »15. 00 

1  suit  Tor  social  F.  D 50. 00 

1  vest  for  social  F.  D 5. 00 

1  blue  cape 30. 00 

4  wlilte  (luck  uiilfomiB 15. 00 

25.00 
3. 00 

1  white  cap 4. 00 

1  Auto  strap  razor 4.00 

1  O.  D.  shirt 2.  ST 

1  pair  black  riding  boots IB.  00 

1  pair  tan  riding  boots 12.  00 

1  pnlr  shoes  for  F.  D 5,00 

1  pair  white  shoes 8.  OO 

-  4.0O 

4.00 
6.00 
4.00 
18  collars 1. 50 

2  neckties ____ ,  7-5 

2  pairs  gloves,  nniform,  mounted L ZOO 

4  pairs  gloves,  white,  BerllD 2.  IKI 

12  hBDdkerchlefs 3.  00 

6  suits  underwear 4.  50 

S.O0 
25.00 

5  suits  pajamas 7.  50 

1  set  gold  links  aad  sluds 5.  00 

1  pair  puttees 5. 00 

8  khaki  uulforms 12. 00 

8  pairs  socks 2. 00 

Trunks 20.  00 

"  "  aoo 

6.00 
6,00 
4.00 
34.00 

"Attention  is  invited  to  the  findings  of  fact  by  the  hoard  of  officers 
that  investigated  the  claim  and  to  the  claimant's  statement  in  the 
twenty- fourth  indorsement  hereon — to  the  effect  that  the  articles 
were  lost  in  the  fire  which  destroyed  the  El  Paso  (Texas)  Country 
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Club  on  the  aight  of  Mav  2, 1916;  that  the  claimant  had  been  given 
permission  to  live  there,  but  at  the  time  of  the  fire  was  on  duty  with 
bis  company  in  camp  several  miles  distant;  that  quarters  bad  not 
been  assigned  to  him  at  the  club,  but  that  he  paid  rent.  The  records 
of  the  Quartermaster  General's  OiEce  show  that  for  the  period  within 
which  the  loss  occurred  this  officer  was  paid  for  allowance  of  heat 
and  light,  but  not  for  commutation  of  quarters." 

The  value  of  the  items  aa  above  stated  amounts  to  $352.62,  being 
$183,50  less  than  the  amount  approved  by  the  board.  One  of  the 
principal  items  of  difference  was  the  watch  which  the  board  valued 
at  $125,  being  $100  more  than  the  value  stated  in  above  list. 

The  only  law  applicable  to  the  claim  is  the  act  of  March  3,  1885 
(23  Stat.,  350).  The  terms  of  that  law  make  it  the  province  of  the 
apcounting  officers  of  the  Treasury  "  to  examine  into,  ascertain,  and 
determine  the  value  of  the  private  property "  belonging  to  this 
officer  (if  any)  lost  or  destroyed  in  the  military  service  under  the 
circumstances  described  in  the  law;  and  the  liability  of  the  Gov- 
ernment is  limited  to  such  articles  of  personal  property  as  the  Sec- 
retary of  War,  in  his  discretion,  shall  decide  to  be  reasonable, 
useful,  necessary,  and  proper  for  the  officer  "  while  in  quarters,  en- 
gaged in  the  public  service,  in  the  line  of  duty."  The  law  does 
not  make  the  United  States  the  insurer  against  all  accidents  and  con- 
tingencies of  the  reasonable,,  useful,  and  necessary  property  of 
officers  and  soldiers.  In  3  Comp.  Dec,  63T  (quoted  with  approval 
in  20  Comp.  Dec,  243,  and  also  in  22  Comp.  Dec,  229) ,  referring  to 
said  act  of  March  3, 1885,  it  is  «aid : 

"  Stating  the  proposition  in  other  words,  it  does  not  make  the 
United  States  the  absolute  insurer,  against  all  accidents  and  con- 
tingencies, of  the  reasonable,  useful,  and  necessary  property  of  of- 
ficers and  soldiers.  To  entitle  a  person  to  reimbursement  under  this 
clause  the  loss  or  destruction  must  be  without  fault  or  negligence, 
directly  or  indirectly,  near  or  remote,  of  the  owner,  and  must  have 
been  caused  by,  or  resulted  from,  some  exigency  or  necessity  of  the 
militatr  service.  It  must  reasonably  be  attributable  to  the  fact  that 
it  was  held  in  the  military  service,  whereby  the  owner  was  deprived, 
in  some  degree,  of  the  control  over  it  which  he  would  have  in  civil 
life,  and  where  it  would  be  subjected  to  dangers  not  ordinarily  inci- 
dent to  its  use  in  civil  life.  Under  all  conditions  of  a  use  of  such 
personal  property  as  ia  covered  by  the  law  it  is  subject  to  deteriora- 
tion and  loss ;  but  in  the  military  service  the  dangers  are  greater  and 
peculiar  because  of  the  environments  of  that  service.  It  was  to  pro- 
vide against  personal  loss  resulting  from  these  special  and  peculiar 
dangers  that  this  law  was  enacted.  Any  other  view  of  the  law  would 
make  the  United  States  the  insurer  of  all  personal  propt^iiy  ncros- 
sarily  used  in  its  service  by  officers  and  soldiers.  Tins  can  not  hiiv© 
been  the  intent  of  Congress.  If  it  be  held  that  absence  of  fiuilt  or 
negligence  is  the  only  condition  precedent  to  reimbursement,  an  of- 
ficer would  be  entitled  to  payment  for  a  horse  dying  from  old  nge, 
or  a  uniform,  side  arms,  or  household  furniture  worn  out  in  use." 


r..,z.d.vCo(>t^lc 
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The  facts  presented  indicate  that  this  officer  was  on  duty  with 
troops  at  a  place  and  under  circumstances  that  did  not  entitle  him 
to  quarters  in  kind  nor  commutation  therefor.  The  articles  of  his 
personal  property  when  destroyed  by  fire  were  not  in  a  Government 
storehouse  nor  in  any  quarters  owned,  rented,  and  cared  for  by  the 
Government,  but  were  in  rooms  which  this  officer  selected  and  hired 
for  his  own  pleasure  and  convenience.  He  was  in  the  military 
service,  but  it  can  not  be  said  that  his  property  was  "  destroyed  in 
the  military  service  "  within  the  meaning  of  the  law  of  1885,  which 
was  intended  to  compensate  officers  and  enlisted  men  for  the  destruc- 
tion of  their  property  through  the  casualties  usually  attending  a 
military  life,  and  peculiar  thereto,  and  was  not  intended  to  make 
the  Govenuneot  liable  for  such  risks  as  are  common  to  persons  jn 
civil  life. 

The  action  of  the  auditor  in  disallowing  the  claim  is  approved 


nxansa  toh  ezboutitb  DBrABnuKTs. 

A  printed  text  placed  on  tape  to  be  used  by  ao  executive  department  Is  "print- 
ing for  the  use  of  an  executlre  department"  witbin  the  meaning  of  tlie 
act  o(  January  12. 1895,  and.  accordingly,  should  be  done  only  at  or  through 
the  Government  Printing  Office. 

Xecliion  by  Acting  Comptroller  Force,  Janttary  26,  1917: 

George  Johannes  applied  January  11,  1917,  for  revision  of  the  ac- 
tion of  the  Auditor  for  the  State  and  Other  Departments  in  settle- 
ment No.  8103,  dated  November  22,  1916,  in  disallowing  an  item  of 
$19.50  on  voucher  No.  352786  in  favor  of  J.  P.  Nawrath  &  Co., 
tteing  excess  cost  over  the  schedule  price  of  10  spools  of  tape,  at 
$1,30  per  spool.  This  amount  was  charged  by  the  company  for 
printing  repeatedly,  short  distances  ap.nrt,  the  words  "National 
Bureau  of  Standards"  on  the  tape.  This  printing  is  explained  to 
have  been  done  "  by  means  of  a  rotary  stencil  running  over  the  tape 
in  its  last  process  of  manufacture,  just  before  it  is  bound  on  the 
spools." 

In  his  letter  of  December  22,  1916,  the  chief  clerk  of  the  Govern- 
ment Printing  Office  ^ates: 

"  Referring  to  yours  of  December  20,  inclosing  sample  of  tape  used 
by  the  Bureau  of  Standards,  on  which  hag  been  printed  the  words 
*  National  Bureau  of  Standards,'  in  which  you  request  advice  as  to 
whether  the  Government  Printing  Office  is  prepared  to  furnish  this 
tape  on  requisitions  from  your  department,  you  are  advised  that  the 
(jovernment  Printing  Office  is  not  equipped  to  do  this  kind  of 
printing," 
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The  ftiiditor  disallowed  the  item  for  reasons  aa  follows; 

"  352789.  J.  P.  Nswroth  &  Co.,  10  spools  tape,  $8.25  each,  S82.50. 
The  schedule  price  is  $1.30  per  spool.  The  advance  is  due  to  the 
charge  for  printing  on  the  tape.  The  impression  upon  the  tape  was 
a  text  prescribed  by  the  Bureau  of  Standards.  Printing,  therefore, 
was  departmental  as  distinguished  from  stock-form  ^ork.  Section 
87  of  the  act  of  Januaiy  12,  1895  (28  Stat.,  622),  requires  that  all 
printing  for  the  executive  departments  shall  be  done  at  the  Gov- 
ernment Printing  Office  except  in  cases  otherwise  provided  by  law. 
It  has  been  held  by  the  Comptroller  (9  Comp.  Dec.,  6fi6)  that  this 
language  does  not  carry  a  requirement  that  the  printing  be  neces- 
sarily done  at  the  Government  Printing  Office  plant.  If  that  estab- 
lishment is  not  equipped  for  special  kinds  of  printing,  the  Public 
Printer  should  net  as  the  agent  for  the  Government  in  procuring  the 
printing  elsewhere,  with  charge  of  the  cost  to  the  appropriation 
public  printing  and  binding,  the  allotment  for  the  particular  depart- 
ment ordering  the  work.  Thus  it  is  not  material  that  the  Gov- 
ernment Printing  Office  was  not  equipped  for  the  printing  on  the 
tape  in  question.  The  charge  must  be  disallowed  as  in  contraven- 
tion of  section  87  above  cited,  $19.50." 

The  printing  matter  on  the  tape  is  for  the  official  use  of  the 
Bureaii  of  Standards  aod  was  printed  thereon  under  its  orders 
according  to  a  prescribed  text  The  plain  tape  undoubtedly  may 
be  procured  and  used  by  the  general  public,  but  with  the  printed 
matter  it  is  limited  to  the  exclusive  use  of  the  Government.  It  is 
not,  so  far  as  the  Bureau  of  Standard's  needs  are  concerned,  a 
completed  article  until  the  printed  matter  is  added  to  it.  The 
Bureau  of  Standards  is  a  bureau  or  office  of  the  Department  of 
Commerce.  It  is  obvious  that  this  printing  was  for  the  use  of  an 
executive  department  of  the  Government,  and  it  therefore  should 
have  been  done  at  or  through  the  Government  Printing  Office  and 
become  a  charge  against  the  appropriation  "  Public  printing  and  bind- 
ing." The  payment  of  this  item  from  the  appropriation  involved 
was  not  authorized,  and  the  auditor's  disallowance  must  therefore 
be  affirmed. 

COKPEHBATIOV  FOE  riESOIIAL  IRJTTHIEB,  flECBWQBEEHS. 

Peynients  authorized  under  the  injured-employees'  compensation  act  of  May 
30.  1908,  should  be  made,  !□  the  case  of  a  pieceworker,  on  the  basis  of 
hia  average  dnily  earnings  wblle  on  duty. 

AotlDE  CoinptrDller  Toree  to  the  Secretary  of  the  latertoT,  Jaanstr  M,  1917; 
I  have  your  letter  of  the  22d  instant,  in  which  you  ask  whether,, 
under  circumstances  hereinafter  stated,  payment  of  a  so-called  daily 
bonus  may  lawfully  be  made  under  the  act  of  May  30, 1908  (35  Stat., 
556),  to  an  injured  employee  of  the  B«cIfUDati<«i  Service  during  the 
period  of  his  disability. 
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Witli  respect  to  the  facts  in  this  case  the  Director  of  the  Reclama- 
tion SerTJce,  in  a  letter  addressed  to  you  on  the  22d  instant,  states 
Jis  foilowBt 

"  Inclosed  herewith  is  voucher  in  favor  of  B.  Allesondo  in  the 
Slim  of  $276.92,  covering  claim  for  compensation  under  the  act  of 
May  80,  1008  (35  Stat.,  556) ,  for  47i  days  from  one-half  of  August 
21  to  October  15,  1916,  on  account  of  art  injury  received  on  August 
21,  1916,  and  for  which  compensation  was  authorized  by  the  Secre- 
tary of  Labor  on  November  16,  191C.  The  original  authorization  of 
payment  is  on  file  in  the  office  of  the  Auditor  for  the  Interior  De- 
partment. 

"  Mr.  Allesondo  vras  employed  as  a  laborer  on  riprapping  work 
in  connection  with  the  Yakima  storage  project,  '\VaBhingtoii,  nt  a 
salary  of  $2  per  day,  and  under  the  terras  of  his  contract  is  entitled 
to  a  bonus'  payment  of  3  cents  per  square  foot  for  all  riprap  laid 
in  excess  of  5  square  feet  per  hour.  In  addition  to  the  daily  wage  of 
$2  per  day  at  the  time  oi  the  injury,  this  employee  had  for  10  days 
prior  thereto  earned  bonuses  vaiying  from  $2.42  to  $7.42  per  day,  as 
follows : 

"  The  rate  of  pay  appearing  on  the  voucher  herewith  is  $5.83  per 
day,  and  was  arrived  at  by  taking  the  average  earnings,  including 
bonuses,  during  the  10-day  period  preceding  the  injury. 

"The  Comptroller  of  the  Treasury's  decision  of  August  11,  1916, 
regarding  the  rate  of  pay  during  the  injury  period  in  all  coses  of 
injury  under  the  act  of  May  30, 1908,  stated  that: 

" '  I  think  it  is  clear  that  the  statute  fixes  the  rate  of  pay  during 
the  year  following  the  injury  and  while  the  employee  is  unable  to 
resume  work  at  the  same  pay  the  employee  was  receiving  at  the  time 
of  the  injury,  and  that  no  increase  or  decrease  in  such  rate  of  pay  is 
authorized  to  be  made  during  the  injury  period.' 

"  It  can  not  be  definitely  determined  with  any  degree  of  certainty 
or  accuracy  that  the  rate  shown  on  the  inclosed  voucher  is  what  this 
employee  would  have  earned  had  he  not  been  injured,  and  it  is  re- 
sptitfully  requested  that  the  matter  be  referred  to  the  Comptroller 
of  the  Treasury  for  decision  whether  the  amount  to  be  paid  should 
be  based  on  the  $2  rate  or  the  $5.83  per  day  rate,  the  latter  being 
based  on  the  average  daily  rate,  including  bonuses  earned  for^S 
days  prior  to  the  date  of  the  injury," 

From  other  papers  accompanying  your  submission  it  appears  that 
a  claim  for  compensation  under  the  act  of  May  30,  1908,  above  men- 
tioned, has  been  duly  established  in  the  manner  provided  in  that  act; 
and  the  only  question  in  the  case  for  consideration  by  this  office  is 
as  to  the  amount  of  daily  compensation  to  be  allowed  during  the 
period  of  disability — that  is,  whether  such  daily  compensation  shall 
be  at  a  flat  rate  of  $2  or  at  a  rat«  computed  in  part  oa  the  daily 
"  bonus  "  in  question. 

A  bonus  may  be  defined  as  something  given  in  addition  to  what  is 
ftrictly  due  to  the  recipient,  and  whether  that  term  is  the  proper  one 
to  be  applied  to  the  additional  daily  compraisation  that  might  be 
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paid  under  the  contract  of  emplo3rment  in  the  present  case  is  for 
consideration. 

The  contract  of  employment  signed  by  the  injured  employee  in 
this  case  contains  the  following  provision : 

"  •  *  *  It  is  agreed  that  a  minimum  wage  of  26  cents  per  hour 
will  be  paid,  for  which  a  minimum  output  of  5  square  feet  of  riprap 
per  hour  shall  be  laid.  For  each  additional  square  foot  of  riprap 
laid  in  excess  of  5  square  feet  per  hour  payment  will  be  made  at  the 
rate  of  3  cents  per  square  foot.     •     •     *  " 

From  the  excerpt  above  quoted  from  the  contract  of  employment 
it  will  be  seen  that  the  employee  bound  himself  to  lay  5  square  feet 
of  riprap  per  hour,  for  which  he  was  to  receive  an  hourly  wage  of 
25  cents,  or  5  cents  per  square  foot  of  riprap  so  laid.  This  rate  of 
compensation  for  the  regular  eight-hour  day  fixed  in  the  contract  of 
employment  would  give  him  a  daily  wage  of  $2,  the  minimum  wage 
referred  to  in  your  submission.  From  the  terms  of  the  contract,  how- 
ever, it  is  not  to  be  assumed  that  the  employee  was  to  receive  this 
Bo-called  minimum  daily  wage  of  $2  merely  for  working  eight  hours, 
without  regard  to  the  amount  of  riprap  laid  by  him.  On  the  con- 
trary, as  before  stated,  the  employee  bound  himself  to  lay  at  least 
5  square  feet  of  riprap  per  hour,  or  40  square  feet  per  eight-hour 
day.  Failure  to  do  this  would  constitute  a  breach  of  contract  on 
his  part,  and  the  Government  would  doubtless  regard  it  as  sufficient 
cause  for  his  discharge.  It  follows,  therefore,  that  the  daily  com- 
pensation of  this  employee,  while  computed  in  a  rather  unusual  man- 
ner, was,  as  a  matter  of  fact,  predicated  on  a  piecework  basis,  under 
which  the  employee  was  to  receive  5  cents  per  square  foot  for  the 
first  5  square  feet  of  riprap  laid  per  hour  and  8  cents  per  foot  for 
each  additional  square  foot  of  riprap  so  laid,  the  Government  requir- 
ing that  the  employee  lay  at  least  40  square  feet  of  riprap  per  day. 
It  follows,  therefore,  that  every  part  of  his  compensation  represented 
a  consideration  that  was  strictly  due  to  him  for  services  rendered; 
that,  accordingly,  no  element  of  bonus  at  gratuity  entered  thereinto, 
a  bonus  being  something  given  as  an  act  of  grace  and  not  as  a  con- 
tract requirement;  and  that  the  employee  should  be  regarded  for 
purposes  of  this  decision  as  a  pieceworker. 

With  respect  to  piecework  employees  it  has  been  held  by  this 
office  that  such  an  employee  who,  under  an  Executive  order,  works 
for  four  hours  on  Saturdays  in  the  summer  season  should  be  paid  for 
the  full  eight  hours  on  such  Saturdays  on  the  basis  of  his  average 
daUy  earnings  (23  Comp.  Dec,  394.) 

The  rule  announced  in  the  decision  just  stated  is  applicable  to  the 
present  case,  since,  ashereinbeforcshown,the  employee  was  actually 
Muployed  on  a  piecework  basis.  Accordingly,  during  the  period  of 
disability  the  employee  is  entitled  to  daily  compensation  computed 


430  ISCISIOHS  OF  THI  COHPTBOLLBB. 

on  the  bftsis  of  his  average  daUy  gaminfft  while  on  duty.  How  the 
average  daily  earnings  shall  be  computed,  and  the  period  of  time  to 
be  considered  in  connection  therewith  constitute,  primarily,  a  mat- 
ter for  administrative  determination  in  the  light  of  all  attending 
circumstances,  and  such  administrative  determination  will  not  gen- 
erally be  questioned  by  the  accounting  officers. 

Accordingly,'  if  the  computation  of  the  average  daily  earnings  in 
the  present  case  (assuming  that  th^  are  predicated  on  a  regular 
eight-hour  day),  meets  with  the  proper  administrative  approval, 
yoQ  are  advised  that  the  voucher  submitted  may  lawfully  be  paid,  if 
correct  in  all  other  respects. 


StnBSISTEVCE  BZPEVSBB  OP  HATAl  0TVICEB8. 

Dnder  extsMng  law  naval  olBcen  on  sea  duty  are  not  entitled  to  rdmbvne- 
lueot  of  actual  expenaea  of  sub^stence  iocurred  while  on  shore  engased 
la  superintending  the  aalvaglnt!  of  a  naval  vessel. 

Coraptrelltr  Warwiek  t»  the  Seeretary  of  the  Havr,  Jaanur  SB,  1S17; 

By  letter  of  the  24th  instant  you  ask  whether  payment  may  be 
made  of  the  "actual  and  necessary  expenses"  of  the  commander  in 
chief  of  the  Pacific  Fleet  and  certain  of  his  staff  officers  incurred 
ivhile  they  are  compelled  to  remain  ashore  by  the  performance  of 
duty  in  connection  with  salvage  operations  on  the  U.  S.  S.  Milwaukee, 
and,  if  bo,  the  appropriation  from  which  they  may  be  paid. 

The  Milwaukee  is  a  reserve  vessel  of  the  Pacific  Fleet  and  it  ap- 
pears that  it  is  now  aground  off  Eureka,  Cal.,  approximately  200 
yards  from  shore;  and  that  the  commander  in  chief  of  that  fleet  is 
in  personal  charge  of  the  salvage  operations. 

You  submit  a  copy  of  a  telegram  from  said  commander  in  chief, 
dated  the  20th  instant,  reading  as  follows: 

~  In  order  handle  Milwaukee  situation  hcs  been  and  still  is  neces- 
luiry  for  commander  in  chief  with  several  members  of  staff  to  re- 
main on  shore.  On  account  of  weather  conditionsj  heavy  sea  run- 
ning in  harbor  entrance  and  distance  from  flag^ip  impossible  to 
operate  from  flagship.  Request  confirmation  of  my  assumption  that 
actual  and  necessary  expenses  these  officers  while  on  this  duty  can 
be  paid  under  appropriation  pay  miscellaneous.  If  not  so  payable 
request  department  authorize  payment  under  appropriation  con- 
tingent Navy," 

You  further  state  that — 

"  This  ffltuation  with  which  the  commuider  in  chief  of  the  Pacific 
Fleet  is  at  present  confronted  is  a  very  serious  one,  and  this  depart- 
ment is  anxious  that  every  possible  facility  and  assistance  be  ex- 
tended to  that  officer  and  tne  members  of  his  staff  white  engaged  in 
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the  salvage  work,  on  the  U.  S.  S.  MHwauhet,  and  is  very  desirous 
that  the  actual  and  necessary  expenses  of  the  officers  in  question  be 
paid." 

It  is  inferred  that  the  "actual  and  necessary  expenses"  in  ques- 
tion are  the  subsistence  expenses  of  these  officers  incurred  while 
absent  frcHu  their  vessels,  as  indicated,  although  I  do  not  under- 
fitand  how  the  allowance  of  such  expenses  from  public  funds  will 
facilitate  the  work. 

It  is  not  understood  that  while  on  this  salvage  duty  they  have 
been  formally  detached  from  the  sea  duty  which  they  were  perform- 
ing or  that  the  nature  of  this  duty  is  such  as  in  fact  to  detach  them 
therefrom  or  other  than  a  part  of  or  an  incident  to  their  perform- 
ance of  their  sea  duty. 

As  the  compensation  of  the  offices  held  by  these  officers  is  fixed  by 
statute  it  can  neither  be  diminished  nor  added  to  by  administrative 
action.     {United  States  v.  AndTews,  240  U.  S.,  90.) 

As  fixed  by  statute  it  is  confined  to  the  pay  attached  to  their 
offices  by  statute  and  the  allowances  attached  to  their  offices  by 
statute.  (McDonald  v.  United  States,  128  IT.  S.,  471,  473;  United 
States  V.  McDonald,  23  Ct.  Cls.,  104 ;  20  Comp.  Dec.,  741 ;  Katzer  v. 
United  States,  No.  33169,  Ct.  Cls.,  Jan.  8, 1917.) '  Not  only  is  the  pay- 
ment to  them  of  any  allowance,  or  anything  in  the  nature  of  addi- 
tional compensation,  other  than  as  expressly  afiixed  to  their  offices 
by  statute,  in  itself  an  illegal  act,  but  it  is  in  addition  an  expressly 
prohibited  act.     (Sees.  1558  and  1765,  Bevised  Statutes.) 

No  statutory  authority  exists  for  the  payment  to  these  officers  by 
virtue  of  their  sea-service  status  in  itself  of  the  expense  of  their 
subsistence  while  on  shipboard,  and  the  payment  of  it  to  them  or  for 
them  had  they  in  fact  remained  on  their  vessels  while  engaged  in 
this  salvage  work  would  have  been  the  payment  of  an  allowance  or 
additional  compensation  to  which  they  were  not  entitled,  and  would 
have  been  illegal  and  expresgly  prohibited.  That  expense  ia  a  per- 
sonal as  distinguished  from  an  official  expense,  and  is  one  which  in 
the  absence  of  express  legislative  provision  they  individually  must 
bear.  As  they  derive  no  right  to  be  subsisted  at  the  expense  of  the 
Government  while  upon  such  duty  by  virtue  of  their  sen-service 
status  alone,  in  order  that  such  a  right  may  exist  there  miist  be 
found  B  statute  which  expressly  confers  it  for  a  situation  such  as  is 
presented. 

The  only  statutes  the  language  of  which  is  sufficiently  doubtful 
in  this  respect  to  merit  consideration  are  those  making  certain  of 
the  current  appropriations  for  the  Navy  and  are  those  appropriating 
for  "Provisions,  Navy,"  "Pay,  miscellaneous,*'  and  "Contingent, 
Navy." 
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The  current  appropriation  for  "  Provisions,  Navy,"  conttuns  this 
item: 

"  *  •  •  subsistence  of  oiGcers  and  men  unavoidably  detained 
or  absent  from  vessels  to  which  attached  under  orders  (during  which 
subsistence  rations  to  be  stopped  on  board  ship  and  no  credit  for 
commutation  therefor  to  be  given)."  (Act  of  Aug.  29, 1916;  89  Stat., 
603.) 

This  expressly  authorizes  payment  for  the  subsistence  of  "  officers  " 
while  "unavoidably  detained  or  absent  from  vessels  to  which  at- 
tached under  orders,"  but  it  equjilly  requires  that  for  the  period  for 
which  the  subsistence  is  paid  subsistence  rations  on  board  ship  be 
stopped  and  that  no  commutation  therefor  be  given,  thus  indicating 
tliat  its  intent  was  to  authorize  the  payment  of  subsistence  of  only 
such  officers  of  a  ship  so  absent  as  would  have  been  entitled  to  a 
ration  or  commutation  thereof  at  the  expense  of  the  Government  had 
they  not  been  thus  absent  from  their  vessels.  An  officer  clearly 
could  not  be  "  stopped  "  from  receiving  a  ration  which  he  otherwise 
could  not  and  did  not  receive.  As  the  commander  in  chief  of  the 
Pacific  Fleet  and  officers  of  his  staff  would  not  have  been  entitled 
to  a  subsistence  ration  or  commutation  therefor  had  they  in  fact 
continued  on  shipboard  the  above  provision  has  no  application  to 
them. 

The  appropriation  "Pay,  miscellaneous,"  enumerates,  among  its 
items — 

"•  •  *  actual  expenses  of  officers  while  on  shore  patrol  duty; 
"  "  *  relief  of  vessels  in  distress;  recovery  of  valuables  &om 
shipwrecks;     •     •     •     (Act  of  Aug.  29,  1916;  39  Stat.,  557.) 

It  does  not  appear  that  the  duty  of  the  commander  in  chief  of  the 
Pacific  Fleet  and  bis  staff  officers  of  conducting  these  salvage  opera- 
tions was  that  of  "shore  patrol  duty."  The  item,  therefore,  for 
"  actual  expenses  of  officers  while  on  short  patrol  duty  "  has  no  appli- 
cation to  them. 

The  other  it^ns — **  relief  of  vessels  in  distress  "  and  "  recovery  of 
valuables  fmn  shipwrecks" — are  general  provisions  for  necessary 
expenditures  by  the  Government  for  such  purposes.  The  expense 
of  the  subsistence  of  these  officers  was  not  a  necessary  expenditure 
by  the  Government  for  the  accomplishment  of  either  of  said  pur- 
poses. It  was  an  individual  or  perscmal  expense  of  the  officers 
themselves  and  one  which  they  each  had  to  bear  whether  in  fact 
on  duty  on  shipboard  or  off  unless  Congress  expressly  relieved  them 
of  it  Neither  of  such  itsms  constitutes  an  express  authorizatiMi 
for  the  payment  of  the  otherwise  illegal  and  expressly  prohibited 
exp«ise  of  their  snbfdstence. 


^dbvGoo^^lc 
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The  appropriation  "Contingent,  Navy,"  is  aa  follows; 

"  For  all  emergencies  and  extraordinary  expenses,  exclusive  of 
uerEonal  services  in  the  Navy  Department,  or  any  of  its  subordinate 
bureaus  or  offices  at  Washington,  District  of  dolumbia,  arising  at 
home  or  abroad,  but  impossible  to  be  anticipated  or  classified,  to  be 
expended  on  the  approval  and  authority  of  the  Secretary  of  the 
Navy,  and  for  such  purposes  as  he  may  deem  proper,  $46,000."  (Act 
of  Aug.  29,  1916,. 39  Stat,  558.) 

It  is  not  seen  that  the  payment  of  the  expense  of  the  subsistence 
of  these  <^cers  while  on  salvage  duty  in  connection  with  one  of  the 
vessels  of  the  fleet  to  which  they  are  attached  constitutes  an  emer- 
gency or  extraordinary  expense  impossible  to  be  anticipated  or 
clussiBed  within  the  meaning  of  this  statute.  Salvage  duty  by 
naval  officers  in  connection  with  naval  vessels  would  not  appear  to 
be  such  a  rare  one  but  that  it  might  be  anticipated  that  they  would 
be  called  upon  to  perform  it,  and,  if  it  might  have  been  so  antici- 
pated, the  facts  that  they  would  have  to  subsist  while  in  its  per- 
formance and  that  there  would  be  an  expense  for  their  subsistence 
could  not  <m1y  have  been  anticipated  but  would  have  been  self-evi- 
dent. The  mere  duty  itself  does  not  occasion  the  necessity  for  their 
subsistence  nor  for  the  Government  to  bear  the  expense  of  it.  They 
have  equally  to  be  subsisted  whether  on  that  duty  or  other  duty 
and  it  is  equally  as  incumbent  upon  them  to  perform  the  duty 
whether  provision  is  made  for  their  subsistence  or  whether  it  is 
not.  The  duty  in  itself  neither  occasions  the  occurrence  of  the 
expense  nor  constitutes  it  a  necessary  or  an  emergency  or  an 
extraordinary  expense  of  the  Government. 

It  furthermore  has  been  held  that  the  expenses  for  which  this 
appropriation  may  be  expended  are  confined  to  expenditures  in 
themselves  legal,  but  which,  due  to  the  impossibility  of  anticipating 
them  or  dassifying  them,  no  other  appropriation  for  their  payment 
has  been  made.  (U  Comp.  Dec.,  76;  12  id.,  607;  18  id.,  216,  218;  30 
MS.  Comp.  Dec.,  17,  July  7, 1904 ;  id.,  2S4,  July  18, 1904 ;  40  id.,  1341, 
Mar.  18, 190T;  63  id.,  1081,  Dec.  9, 1912, 16  Op.  Atty.  Gen.,  412,  413. 
See  also  as  to  such  emergency  expenditures  40  MS.  Comp.  Dec.,  1341, 
Mar.  18, 1907;  35  id.,  679,  Nov.  18,  1901?  38  id.,  880,  Sept.  10, 1906.) 
Aside  from  this  appropriation  the  proposed  expenditure  for  sub- 
sistence would  not  in  itself  be  legal,  but  would,  on  the  other  hand, 
as  heretofore  shown,  be  illegal  and  expressly  prohibited. 

It  is  concluded  that  said  appropriation  is  not  properly  expendable 
for  the  subsistence  in  question.  The  decision  of  June  28,  1911  (57 
MS.  Comp.  Dec.,  1558),  in  so  far  as  in  conflict  with  this,  is  super- 
seded.  (See  in  this  connection  express  authorization  for  "hire  of 
quarters  for  officers  on  sea  duty  "  when  their  ship  quartets  unin- 
habitable, act  of  Aug.  29, 1916,  89  Stat,  575.) 
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YoQ  are  advised  that  I  am  unable,  after  a  careful  examination 
of  the  statutes,  to  find  aoy  authorization  for  the  payment  of  tJie 
siibsistesoe  expenses  in  question.  (See  10  Comp.  Dec.,  ^1;  6  id.y 
22t;  67  MS.  Comp.  Dec.,  1534,  Dec  30,  1918.) 


00VTBACT8,  BBLKA8SS. 

Since  on*  of  tbe  <ri>Jecta  of  a  releoae  by  a  contnctor  of  oil  fartber  claims  tbat 
might  accrue  to  blm  under  the  contract  la  to  relieve  the  OoTemment  tram 
claims  KTOwing  out  of  passible  unknowu  mistakes,  when  such  a  release  Is 
voluntartlf  given  by  n  contractor  it  may  not  thereafter  lawfully  be  aet 
aside  because  of  a  mistake  of  fact  relatioK  to  tbe  subject  matter  of  tbe 
contract  nnknorni  to  tbe  parties  at  the  time  when  ttie  release  was  ^ven. 

Beelilon  by  Coaiptroller  Wanrlak,  7aauar7  M,  1817. 

The  Standard  Oil  Co.  applied  November  17,  1916,  for  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing, 
October  27, 1916,  its  claim  <No.  532051)  for  $132.98  for  oil  furnished 
to  the  Panama  Canal  under  W.  O.  No.  67022  upon  contract  of 
December  7,  1916. 

The  claimant  contends  a  mistake  was  made  in  computing  the 
number  of  barrels  of  oil  delivered  on  the  order,  in  that  a  run  ticket 
showing  144.63  barrels  delivered  was  added  to  the  temperature 
deduction  inst«ad  of  being  included  in  the  net  barrels  delivered. 

The  order  was  for  60,000  barrels  of  fuel  oil,  at  92  cents,  and  the 
liccomplished  invoice,  which  was  attached  to  the  paying  voucher, 
bhowed  that  there  were  received  60,500.16  gross  barrels,  temperature 
deduction  928.81  barrels;  net  oil  received,  59,667.85  barrels.  The 
paying  voucher  billed  60,000  barrels,  which  was  596.16  barrels  less 
than  the  gross  barrels  received.  This  was  adjusted  on  the  voucher 
by  only  deducting  for  temperature  deduction,  the  difference  between 
928.31  barrels  and  596.16  barrels,  or  332.15  barrels.  There  was  also 
deducted  from  the  voucher  $51.89  for  delay  in  delivery  and  $1,371.15 
amount  paid  on  the  Isthmus  through  tolls.  This  made  the  net 
amount  of  the  voucher,  as  stated,  $50,105.88. 

The  payee's  certificate  to  fhe  voucher  had  at  first  interlineations  in 
ink  which  excepted  to  the  correctness  of  the  deductiou  of  $.51.89 
that  the  deductions  noted  were  protested,  and  th&t  the  sum  of  $50,- 
165.38  would  be  accepted  only  on  account  and  in  part  payment  of 
full  amount  due.  But  all  these  interlineatiuns  were  crossed  out  in 
ink,  and  the  certificate  simply  reads  that  the  bill  is  corr^  and  just, 
and  payment  has  not  been  received. 

Article  4  of  the  contract  stipulated  tor  retention  of  10  per  cent 
of  the  contract  price  until  all  the  artiiJes  ordered  were  delivered 
and  accepted  "  and  the  contractor  exeCutOi  a  reieafie,  if  required,  nt 
all  claims  under  or  by  virtue  of  said  order." 
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A  release  was  nttached  to  the  voucher  and  executed.  It  recitnd 
that  it  was  made  in  pursuance  of  the  contract  in  ooosideration  of  a 
sum  retained  from  previous  payments  on  account  of  an  order  under 
said  contract,  and  also  of  the  promises  c<Hitaine<i  in  the  contract,  and 
tJmt— 

''  the  receipt  of  the  above  sum  is  hereb;  acknowledged  as  full  and 
final  payment  for  all  material  furnished  under  said  order,  and  the 
United  States  is  hereby  released  from  any  and  all  claims  on  account 
of  or  by  virtue  of  said  order." 

A  check  in  payment  of  the  voucher  vm  sent  claimant,  and  in 
acknowledging  its  receipt  the  attention  of  the  Panama  Canal  was 
called  to  the  fact  that  there  was  a  mistake  and  short  payment. 
Claimant  states  that  the  release  was  executed — 

"  in  order  that  we  might  accept  your  check  for  $50,465.38  without  the 
delay  which  would  have  followed  had  we  at  the  time  taken  exception 
to  this  voucher." 

It  can  hardly  be  questioned  that  the  purpose  of  a  release  is  to 
settle  all  claims  between  parties,  except  such  as  may  be  expressly  - 
reserved  therefrom,  and  to  put  it  out  of  the  power  of  all  parties  to 
thereafter  raise  further  questions,  fraud  or  duress  not  being  present. 
If  it  were  otherwise,  a  release  would  be  no  more  than  a  mere  reoeipt, 
which  may  be  explained  or  disputed. 

The  terms  of  the  release  in  the  present  case  make  it  a  receipt  in 
**  full  and  final  payment,"  end  a  release  "  from  any  and  all  claims 
on  account  of  or  by  virtue  of  the  said  order." 

This  latter  phrase  was  in  substantially  similar  langiuge  to  the 
contract  requirements  for  the  release  considered  in  United  States  v. 
Cromp,  206  U.  S.,  118,  the  court  saying; 

"  That  which  was  to  be  released  was  '  all  claims  of  any  kind  or 
description  under  or  by  virtue  of  said  contract.'  •  •  *  Now  it 
having  been  provided  in  advance  that  the  contract  should  be  closed 
by  the  execution  of  a  release  of  this  scope  it  can  not  be  that  the  com- 
pany, when  it  signed  the  release,  undet^ood  that  some  other  or  lesser 
release  was  contemplated.  It  must  have  understood  that  it  wss  the 
release  required  by  the  contract — a  release  intended  to  be  of  j.U 
claims  of  any  kind  or  description  under  or  by  virtue  of  the  contract, 
and  that  the  form  of  words  which  the  Secretary  had  approved  was 
used  to  express  that  purpose." 

The  present  release  was  thus  in  a  form  which  was  conclusive 
upon  all  matters  arising  under  or  by  virtue  of  the  contract  and 
purchase  order,  and  conclusive  upon  the  deductions. 

It  was  for  the  Panama  Canal  to  determine  whether  the  release 
should  be  required.  This  was  the  only  power  given  by  the  contract 
and  the  extent  of  the  discretion  it  conferred.  The  exercise  of  it 
completely  exhausted  it  and  nothing  is  implied  therein  to  retain  a 
control  over  the  release  itself;  on  the  contrary,  the  rights  of  the 
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Goyemment  accrued  upon  giying  of  the  release  and  thereafter  it 
was  not  in  the  power  or  discretion  of  the  administrative  or  account- 
ing ofiicerg  to  disregard  the  legal  effect  of  conclusiveness  and  waive 
the  release  or  modify  its  terms. 

The  contract  stipulated  for  a  release  "  if  required."  The  Panama 
Canal  in  reporting  upon  the  reasons  for  requiring  the  release,  re- 
fers to  the  respective  deductions  and  states  that — 

"  Because  of  these  deductions  it  was  believed  that  the  interests  of 
the  Government  were  best  protected  by  a  requiring  of  the  contiactor 
the  execution  of  a  release  in  accordance  with  the  terms  of  the  con- 
tract. In  all  cases  where  the  assistant  auditor  is  preparing  a  voucher 
for  final  paym^int  to  contractors  for  material  furnished  to  tlie  Pan- 
ama Canal  he  lias  been  instructed  to  ascertain  from  the  general 
purchasing  officer  whether  a  release  is  to  be  required  from  the  con- 
tractor and  attached  to  said  voucher  for  execution.  In  all  casra  the 
question  as  to  whether  a  release  shall  be  i-equired  is  the  subject  of 
a  special  investigation  and  decision  is  reached  according  to  thd 
fac^  known  at  the  time.  In  those  cases  where  no  deductions  have 
been  made  and  no  controversies  have  arisen  with  the  contractors  a 
"  release  is  not  ordinarily  required  to  be  executed  by  them  ns  a  con- 
dition of  their  receiving  payment  in  full.  Where  controversies  have 
arisen,  however,  where  deductions  have  been  made  as  liquidnteJ 
damages,  or  for  other  reasons,  as  in  this  case,  it  has  been  thought  to 
the  best  interests  of  the  Government  to  require  a  release." 

In  considering  a  similar  Panama  Canal  contract  provision  for  a 
release  "if  required"  this  office  said  (Dec.  23,  1909,  51  MS.  Comp. 
Dec.,  1381, 1382) : 

"After  it  was  given  and  payment  made  under  it  no  officer  of  the 
GoTemment  would  have  the  right  to  waive  its  provisions  and  direct  a 
further  payment  to  be  made  under  the  terms  of  the  contract."  ■ 

The  release  went  to  the  matter  as  a  whole  and  not  to  one  item  any 
more  or  less  than  to  another.  The  probability  of  unknown  mistakes 
on  either  side,  in  computing  the  amount  to  he  paid,  would  be  one  of 
the  very  reasons  for  including  it  in  the  legal  effect  of  the  release, 
rather  than  of  excluding  it  therefrom,  otherwise  nothing  would  be 
settled  and  its  substantial  legal  effect  would  be  gone — that  the  verity 
of  the  facts  was  to  be  taken  as  then  stated  and  that  the  parties  had 
agreed  on  all  that  was  to  be  paid  and  to  forever  put  it  out  of  power 
to  compel  the  payment  of  anything  more. 

Apparently  there  was  no  outstanding  difference  known  to  the 
Panama  Caual  at  the  time,  and  as  a  safeguard  against  unknown 
claims  the  requiring  the  release  was  clearly  a  closing  of  the  whole 
matter. 

It  is  to  be  noted  also  that  the  voucher  with  its  attached  papers 
showed  the  items  of  deduction.  The  claimant  had  the  run  tickets 
in  which  it  is  believed  a  mistake  in  deductions  is  involved  and  was 
in  possession  of  the  facts  as  to  the  deductions.    Such  mistakes  as 
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there  may  have  been  therein  were  open  to  ascertainment  by  it  before 
execution  of  the  voucher  and  release,  and  the  facts  show  it  con- 
sidered protesting  on  some  ground  or  other  the  amount  to  be  paid, 
but  finfllly  waited  until  after  the  check  in  payment  was  received. 
The  release  having  been  given  and  payment  made,  a  change  in  legal 
status  resulted  which  put  it  out  of  the  power  to  do  afterwards  what 
might  have  been  done  before. 

When  a  contractor  voluntarily  enters  into  a  contract  containing 
a  release  clause  like  that  in  the  present  case  he  is  presumed  to  know 
the  legal  effect  of  the  release  when  it  is  required  and  given,  and  that 
officers  of  the  Government  have  no  power  to  set  aside  the  release  for 
the  purpose  of  making  an  additional  payment. 

The  auditor  disallowed  the  claim  because  of  the  release,  and  that 
action  is  affirmed. 


PAT  OF  KBTIKEO  KAVAL  OFFICISB  OH  ACTITB  BTTTT. 

The  provision  Id  the  navBl  appro prlnti on  act  of  August  29,  1916,  relative  to  pay 
of  retired  naval  officera  detailed  on  netlve  duty  Is  applicable  to  all  retired 
naval  officers  bo  detailed,  whether  of  the  line  or  otherwise,  and  without 
regard  to  whether  or  not  any  such  othcer.  liad  he  remained  on  the  active 
list  for  a  period  equal  to  that  of  his  active  duty  since  retirement,  could 
In  (act  have  attained  to  a  higher  grade  by  promotion  "  In  due  course," 

The  provision  In  the  naval  appropriation  act  of  August  20,  1916,  relative  to 
pay  of  chief  carpenters,  etc.,  on  the  active  Hat  with  cre<lltable  records  has 
no  application  to  a  retired  chief  carpenter  with  the  rank  of  enalga  with  a 
creditable  record  detailed  on  active  dtity  where  such  chief  carpenter  was 
retired  prior  to  the  passage  of  that  act,  unless  he  has  been  on  active  duty 
Blnce  retirement  for  a  sufficient  period  to  have  continued  him  constructively 
on  the  active  list  from  the  date  of  his  retirement  to  the  date  of  passage 
of  satd  act 


You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  December  18,  1916,  to  the  effect  that  certain  legis- 
lation in  the  naval  act  of  August  29,  1916  (39  Stat.,  581,  678),  has 
no  application  to  any  retired  chief  carpenter  of  the  Navy  who  had 
been  retired  prior  to  its  date  with  the  rank  of  ensign,  on  or  after  its 
date  had  been  on  active  duty,  and  whose  status  on  that  date  had  he 
remained  continuously  on  the  active  list  for  the  total  of  the  time 
be  has  been  on  active  duty  since  retirement  would  have  been  that 
of  a  chief  carpenter  "  with  a  creditable  record  "  and  "  after  six  years 
from  date  of  commission."  ' 

One  provision  of  the  legislation  of  August  29, 1916,  thus  construed 
is  the  following: 

"  That  hereafter  any  retired  c^cer  of  the  naval  service  who  ^all 
be  detailed  on  active  duty  shall,  while  so  serving,  receive  the  active- 
duty  pay  and  allowances  of  the  grade,  not  above  that  of  lieutenant 
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comroander  in  the  N'ary  or  of  major  in  the  Marine  Corps,  that  he 
Tvould  have  attained  in  due  course  of  promotion  if  he  had  remained 
on  the  active  list  for  a  period  beyond  the  date  of  his  retirement 
equal  to  the  total  amount  of  time  during  which  he  has  been  detailed 
on  active  duty  since  his  retirement:  Provided,  That  nothing  herein 
shall  be  construed  to  reduce  the  pay  of  any  retired  officer  on  active 
duty  whose  retired  pay  exceeds  Wie  active-duty  pay  and  allowances 
for  the  grade  of  lieutenant  commander."     (39  SLat,  581.) 

A  chief  carpenter  is  a  chief  warrant  officer  as  distinguished  from 
a  line  officer,  and  is  not  one  of  the  officers  who  could  *'  in  due  course 
of  promotion  "  attain  to  the  grade  of  lieutenant  commander.  There 
is  no  grade  above  that  of  a  chief  carpenter  to  which  a  chief  car- 
penter can  "  in  due  course  of  promoti<m "  attain.  When  a  car- 
penter has  been  promoted  to  chief  carpenter,  he  has  attained  the 
maximum  grade  for  the  purpose  of  promotion  "in  due  couvse." 

Action  on  the  auditor's  decision  involves,  therefore,  the  determina- 
tion whether  this  legislation  applies — 

First.  To  any  officer  other  than  an  officer  of  the  line. 

Second.  If  so,  whethw  to  an  officer  who,  had  he  remained  con- 
tinuously on  the  active  list  for  the  time  he  has  been  on  active  duty 
since  retirement,  could  not  have  attained  by  promotion  "  in  due 
course  "  to  a  higher  grade. 

This  legislation  applies  by  its  terms  to  "any  retired  officer  of  the 
naval  service,"  whose  status  thereafter  is  that  of  "  detailed  to  active 
duty."  It  could  not  include  all  retired  officers  so  detailed  and  at 
the  same  time  be  confined  to  line  officers — the  only  officers  who  "  in 
due  course  of  promotion**  could  attain  to  the  grade  of  lieutenant 
commander,  the  grade  the  active-duty  pay  and  allowances  attached 
to  which  it  fixes  as  the  maximum  for  any  retired  officer  on  active 
duty  thereafter.  In  order  for  the  act  to  operate  universally  as  to 
naval  officers  on  the  retired  list  thereafter  on  active  duty,  as  it  appar- 
ently was  intended  to  operate,  it  must  be  held  that  officers  other  than 
the  line  are  equally  entitled  with  those  of  the  line  to  the  pay  and 
allowances  which  it  provides  for,  and  that  those  pay  and  allow- 
ances are  the  pay  and  allowances  attached  to  the  grade  which  any 
such  officer  would  have  attained  to  "  in  due  course  of  promotion " 
had  he  remained  on  the  active  list  for  the  total  of  the  time  he  has 
been  on  active  duty  since  retirement,  not  to  exceed  as  a  maximum 
those  attached  to  the  grade  of  lieutenant  commander  for  active 
luty.     (See  T9  MS.  Ccmp.  Dec.,  1013,  Dec.  28, 1916.) 

The  legislation  embraces  "  any  retired  officer  of  the  naval  service'* 
on  active  duty  thereafter,  and  apparently  was  intended  to  apply 
without  exception  to  all  officers  on  active  duty  thereafter,  and  it  is 
not  seen  that  there  would  be  any  reason  for  or  justice  in  discrimi- 
nating for  tite  purpose  of  the  payment  to  them  of  the  pay  and  allow-, 
anees  of  their  cousixiictive  active-list  grades  between  those  officers' 
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wbo,  had  they  not  been  retired,  coold  have  been  promoted  to  ft 
hig^r  grade  "  in  due  course  "  and  those  who  eonld  not. 

It  is  therefore  concluded  that  the  grade  that  the  officer  "  would 
have  attained  in  due  course  of  promotion  "  within  the  intent  of  the 
statute  is-  the  corresponding  ^ade  that  he  would  have  held  on  the 
active  list  had  he  in  fact  remained  on  it  for  a  similar  period,  whether 
that  grade  be  in  fact  the  grade  held  by  him  at  time  of  retirement 
or  one  that  he  would  have  subsequently  been  promoted  to.  (See  79 
MS.  Comp.  I>ec.,  1013,  supra.) 

The  auditor's  decision  to  the  effect  that  this  legislation  has  no 
application  to  the  retired  chief  carpenters  in  question  is  disapproved. 

The  remainder  of  the  legislation  in  the  act  of  August  29,  1916, 
construed  hy  you  as  not  applicable  to  such  retired  chief  carpenters,  is 
aa  follows: 

"  Hereafter  chief  boatswains,  chief  gunners,  chief  machinists, 
chief  carpenters,  chief  sailmakers,  chief  pharmacists,  and  chief  pay 
clerks,  on  the  active  list  with  crediteble  records,  shall,  after  six  years 
from  date  of  commission,  receive  the  pay  and  allowances  that  are 
now  or  may  hereafter  be  allowed  a  lieutenant  (junior  grade),  United 
States  Navy:     *     •     *."     (Act  of  Aug.  29,  1916,  39   Stat,  578.) 

"  Hereafter  all  commissioned  officers  of  the  active  list  of  the  Navy 
shall  receive  the  same  pay  and  allowances  according  to  rank  and 
length  of  service:  Provided,  That  this  provision  shall  not  be  con- 
strued to  reduce  the  pay  and  allowances  of  commissioned  warrant 
officers  as  herein  authorized."     (Act  of  Aug.  29,  1916,  39  Stat.,  581.) 

This  legislation  became  effective  on  and  after  its  date.  It  therefore 
has  no  application  to  the  pay  and  allowances  of  any  chief  carpenters 
on  the  active  list  for  any  period  prior  to  ite  date.  It  does  apply  to 
those  chief  carpenters  on  the  active  list  on  and  after  its  date  who  pos- 
sess "  creditable  records  "  and  whose  status  is  that  of  "  after  six  years 
from  date  of  commission,"  and  it  entitles  them  to  and  attaches  to 
their  grade  the  corresponding  pay  and  allowances  of  a  lieutenant 
(junior  grade). 

In  order  for  said  legislation  to  be  applicable  to  retired  chief  car- 
penters with  the  rank  of  ensign  on  active  duty  on  or  after  August  29, 
1916,  and  to  entitle  them  to  the  pay  and  allowances  of  a  lieutenant 
(junior  grade),  it  would  be  necessary,  first,  that  said  officers  must  have 
had  sufficient  active  duty  dace  retirement  to  have  continued  them  con- 
structively on  the  active  list  under  the  first  legislation  quoted  to 
August  28,  1916,  and,  second,  that  they,  on  or  after  August  29,  1916, 
possess  the  two  requisites  of  "creditable  records,"  and  of  "after  six 
years  from  date  of  commission."  The  auditor's  decision,  in  so  far  as 
it  is  to  the  effect  that  it  would  not  be  applicable  to  such  cases,  is  dis- 
spproved. 

On  the  other  band,  any  retired  chief  carpenters  with  the  rank  of 
ensign,  on  active  duty  on  or  after  August  29, 1916,  whose  active-duty 
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service  since  retirement,  is  insufficient'  to  have  continued  them  coi^ 
structively  on  the  active  list  under  the  first-quoted  legislation  to 
August  28, 1916,  or  who,  having  such  constructive  active-duty  service, 
did  not,  on  or  after  August  29,  1916,  possess  the  two  requisites  of 
"  creditable  records  "  and  of  "  after  six  years  from  date  of  commis- 
sion" in  said  constructive  active-duty  grade,  would  not  come  within 
the  terms  of  the  last-quoted  legislation  and  would  not  become  entitled 
thereunder  to  the  pay  and  allowances  of  a  lieutenant  (junior  grade). 
The  auditor's  decision,  in  so  far  as  it  is  to  the  effect  that  said  I^isla- 
tion  would  not  be  applicable  to  such  cases,  is  approved. 


DETAILED  EUPLOTIES,  BAIAUES  ABB  TKAVEUHa  EXPENSES. 
Section  5  of  the  legislative,  esecuttvc,  and  judicial  npproprlatlpn  act  of  May  UK 
1916,  prohibits  the  piiyment  of  any  salnry  appropriated  therein  to  an;  per- 
son In  the  classified  service  at  Washington,  D.  C,  for  any  period  during 
which  such  person  was  detailed  on  duty  outside  of  the  District  of  Colum- 
bia not  pertaining  directly  to  the  service  at  the  seat  of  government  of  the 
department  or  other  Government  establishment  from  which  such  detail  U 
made. 
Section  5  of  the  legislative,  executive,  and  Judicial  appropriation  act  of  May  10, 
1916,  does  not  render  Illegal,  In  all  respects,  the  detail  of  a  person  In  the 
classified  sa-vlce  at  the  seat  of  government  to  duty  outside  the  District  of 
Columbia  ander  the  proscribed  couditlonB  stated  Uiereln,  but  only  lu  so  far 
as  expending  appropriations  under  that  act  Is  coDcerued. 
Deeitlon  by  Camptroller  Wuwiok,  F«bnrary  1,  1917: 

The  Auditor  for  the  Interior  Department  submitted,  January  22, 
1917,  for  approval,  disapproval,  or  modification,  as  an  original  con- 
struction of  statutes  hereinafter  quoted,  his  decision,  as  follows : 

"  The  Commissioner  of  the  General  Land  OfBce  has  approved  and 
transmitted  to  this  office  for  settlement  the  claim  of  John  W.  Keener 
for  llj  days'  per  diem  in  lieu  of  subsistence  and  traveling  expenses 
incurred  by  virtue  of  the  following  letter  detailing  him  to  tempo- 
rary duty  in  the  land  office  at  Las  Cruces,  N.  Mex. : 

" '  By  authority  of  the  Secretary  of  the  Interior,  you  are  hereby 
detailed  to  temporary  duty  in  the  field  and  directed  to  proceed  to 
the  land  office  at  Las  Cruces,  N.  Mex.,  to  assist  the  register  and 
receiver  in  the  sale  of  the  Ojo  Caliente  Reservation  fixed  for  Novem- 
ber 22,  1916,  on  the  completion  of  which  you  will  return  to  your 
official  duties  in  this  office,  unless  otherwise  ordered. 

" '  While  engaged  on  this  detail  you  will  be  allowed,  in  addition 
to  your  salary  as  chief  of  division  at  $2,000  per  annum  in  the  Gen- 
eral Land  Office,  your  actual  and  necessary  transportation  expenses, 
including  sleeping-car  fare  and  $4  per  diem  in  lieu  of  subsistence, 
payable  from  the  appropriation  for  contingent  expenses  of  land 
offices,  1917.' 

"At  the  time  Mr.  Keener  received  this  detail  he  held  the  office  of 
chief  of  division  in  the  General  Land  Office,  his  salary  being  paid 
from  an  appropriation  made  by  the  legislative,  esecutive,  and  ]udi- 
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cial  appropriation  act  approved  May  10,  1916  (89  Stat,  120).  Sec- 
tion 5  of  this  act  provides : 

" '  Sec,  5.  That  in  expending  appropriations  made  in  this  act  per- 
sons in  the  classified  service  at  Washington,  District  of  Columbia, 
shall  not  be  detailed  for  service  outside  of  the  District  of  Columbia 
escept  for  or  in  connection  with  work  pertaining  directly  to  the 
service  at  the  seat  of  government  of  the  department  or  other  Gov- 
ernment establishment  from  wliich  the  detail  is  made:  Provided^ 
That  nothing  in  this  section  shall  be  deemed  to  apply  to  the  inves- 
tigation of  any  matter  or  the  preparation,  prosecution,  or  defense  of 
any  suit  by  the  Department  of  Justice.' 

"  This  provision  ia  clear  and  needs  no  interpretation,  but  being  a 
new  statute  the  question  of  its  applicaticm  to  this  case  is  referrea  to 
you. 

"The  detail  of  Mr.  Keener  'to  assist  the  register  and  receiver  in 
the  sale  of  the  Ojo  Caliente  Reservation  *  was  not  a  detail '  for  or  in 
connection  with  work  pertaining  directly  to  the  service  at  the  seat 
of  government'  of  the  General  Land  Office.  Mr.  Keener'a  salary 
from  November  19  to  29,  1916',  inclusive,  was  paid  from  the  appro- 
priation '  Salaries,  General  Land  Office,  1917,'-  by  the  chief  disours- 
ing  clerk  of  the  Interior  Department,  whose  accounts  for  this  period 
are  also  now  in  this  office.    I  have  decided  to  disallow  this  payment. 

"llie  claim  for  per  diem  and  expenses  has  been  approved  by  the 
commissioner  for  payment  from  the  appropriation  made  in  the 
sundry  civil  act  of  July  1,  1916,  for  contingent  expenses  of  land 
offices.  (39  Stat.,  299.)  The  provision  in  this  appropriation  for  '  per 
diem,  in  lieu  of  subsistence,  of  clerks  detailed  to  examine  the  books 
and  management  of  district  land  offices  and  to  assist  in  the  operation 
of  said  olEoes  *  *  *,  and  for  actual  necessary  traveling  expenses 
of  said  clerks,  including  necessary  sleeping  car  fares  "  "  *,' 
should  be  construed  as  in  pan  materia  with  section  5  of  (he  legis- 
lative act  of  May  10,  1916,  and  as  restricted  thereby  to  authorized 
details  of  employees  whose  salaries  are  not  paid  from  any  appropria- 
tion made  in  the  legislative  act.  So  construed  the  detail  of  Mr. 
Keener  was  illegal. 

"  I  have  decided,  therefore,  also  to  disallow  his  claim  for  per  diem 
and  expenses,  but  pending  your  approval,  disapproval,  or  modifica- 
tion of  the  construction  of  these  acts  as  made  in  this  decision,  Snal 
action  on  both  claims  is  suspended." 

An  auditor,  in  submitting  to  the  comptroller  a  construction  of  a 
statute,  should  state  such  construction  in  clear  and  definite  terms.  In 
the  present  case  the  auditor  has  not  done  so;  in  fact  his  construction 
of  one  of  the  statutes  is  merely  implied,  and  to  be  inferred  from  the 
action  which  he  proposes  to  take  in  a  particular  claim  now  before 
him  for  settlement.  Accordingly,  in  view  of  the  broad  application 
throughout  the  Government  service  of  section  5  of  the  act  of  May  10, 
1916,  and  of  the  great  likelihood  of  there  arising,  under  any  of  the 
other  executive  departments,  the  same  bgal  question  involved  in  the 
<x>nfitructiDn  of  the  act  of  July  1,  1916,  it  is  well  to  state  specifically 
the  construction,  as  I  understand  the  auditor's  submissioQ,  placed  by 
him  upon  those  statutes,  as  follows: 
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(1)  Section  S  of  the  tegisUtire,  executive,  and  }udi(nEl  appropria- 
tion act  of  Ma;  10,  1916  (39  Stat.,  120),  prohibits  the  payment  of 
nny  salary  appropriated  therein  to  any  person  in  tlie  classiGed 
service  at  Washington,  D.  C,  for  any  period  during  which  sut^ 
pei-son  was  detailed  on  duty  outside  of  the  District  of  Columbia  not 
pertaining  directly  to  the  service  at  the  seat  of  government  of  the 
department  or  other  Government  establishment  from  which  such 
detail  is  made. 

(8)  The  appropriation  for  contingent  expenses  of  district  land 
offices  contained  in  the  sundry  civil  appropriation  act  of  July  I,  I&IS 
(S9  Stat.,  299),  is  not  available  for  per  diem  allowance  in  lieu  of 
subsistence  and  traveling  expenses  of  persons  in  the  classified  service 
at  Washington,  D.  C,  with  salaries  payable  from  the  legislative, 
executive,  and  judicial  appropriation  act  of  May  10,  1916,  when 
detailed  to  duty  outside  of  the  District  of  Columbia  not  pertaining 
to  the  service  at  the  seat  of  govemm^it  of  the  department  (»*  other 
Government  establishment  under  which  such  person  is  regularly 
employed. 

With  respect  to  the  first  construction  stated  above,  it  is  to  be 
observed  that  section  5  of  the  act  of  May  10,  1916,  does  not  afe- 
ci^cally,  or  in  entirely  apt  words,  prohibit  the  use  of  any  money 
therein  appropriated  in  the  payment  of  salaries  of  persons  detailed 
in  the  manner  specified  in  said  section.  Such  construction  appears 
to  be  the  only  reasonable  one,  however,  to  be  given  to  said  section, 
and  the  language  thereof,  while  rather  inartificial,  should  be  regarded 
as  sufficient  to  accomplish  the  object  sought.  Accordingly,  as  I 
understand  and  have  specifically  stated  the  auditor's  implied  con- 
struction of  this  statute,  such  construction  is  approved. 

Of  course,  the  question  as  to  whether  or  not  the  detailed  employee 
was  performing  duty  not  pertaining  to  the  service  at  the  seat  of 
government  of  the  department  or  other  Government  establishment 
under  which  he  is  regularly  employed  is  one  of  fact  to  be  determined 
in  each  particular  case,  and  no  decision  is  rendered  upon  that 
question. 

The  auditor's  construction  of  the  act  of  July  1,  1916,  above  men- 
tioned, remains  for  consideration. 

In  this  regard  the  auditor  apparently  takes  the  position  that  the 
act  of  May  10, 1916,  absoluteh/  prohibits,  under  the  conditions  therein 
specified,  the  detail  of  employees  in  the  classified  service  employed  at 
the  seat  of  government  and  paid  under  appropriations  made  in  that 
act,  and  that  therefore  their  detail  being  unlawful  and  hence  unau- 
thorized, the  particular  appropriation  construed  by  him  for  per 
diem  in  lieu  of  subsistence  and  for  traveling  expenses,  althou^  not 
made  in  said  act,  is  not  available  for  use  in  the  case  of  any  such 
detailed  employees. 
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It  wouM  appear,  however,  that  the  poedtiou  of  the  auditor  can  not 
be  sustained.  Section  5  of  the  act  of  Ma;  10, 1916,  does  not  prohibit 
absolutely  the  detailing  of  permit  in  the  classified  service  at  the  seat 
of  government  to  duty  outside  of  the  District  of  Columbia,  under 
the  conditions  therein  stated,  but  is  a  limitation  on  the  use  of  appro- 
printions,  and  only  prohibits  such  details  in  so  far  as  "expending 
appropriation  made  in  this  act"  is  concerned  (which  prohibition 
Congress  doubtless  believed  would  be  sufficiently  efficacious  to  accom- 
plish the  result  desired). 

Of  course,  where  the  appropriation  sought  to  be  charged  with  the 
per  diam  allowance  or  traveling  expenses  of  a  person  in  the  classified 
service  at  the  seat  of  government  detailed  under  the  conditions  speci- 
fied in  the  act  of  May  10,  1916,  is  also  made  in  that  act,  payment  of 
such  per  diem  allowances  and  expenses  is  unauthorized.  However, 
since  for  the  reasons  above  indicated,  such  details  do  not  take  the 
general  illegal  character  attributed  to  them  by  the  auditor,  in  any 
case  where  the  appropriation  sought  to  be  charged  with  such  expenses 
of  a  detailed  person  is  not  made  under  the  act  of  May  10, 1916,  and 
the  expenses  are  otherwise  proper,  such  appropriation  may  lawfully 
be  charged  with  proper  per  diem  allowances  and  traveling  expenses 
of  such  detailed  persons. 

Accordingly,  the  auditor's  construction  of  the  act  of  July  1,  1916, 
is  disapproved. 

The  question  as  to  whether  a  person  detailed  under  such  condi- 
tions as  preclude  the  payment  of  his  regular  salary  during  the  period 
of  such  detail  from  an  appropriation  made  in  the  act  of  May  10, 1916, 
may  not  lawfully  be  paid  such  regular  salary  during  the  period  of  hia 
detail  from  an  appropriation  not  made  in  said  act  and  for  a  service 
or  establishment  that  has  benefited  by  such  detail,  is  not  involved  in 
this  submission  and  no  opinion  is  ezpreesed  relative  thereto. 

Neither  is  any  opinion  expressed  as  to  the  correctoess  of  the  action 
proposed  to  be  taken  by  the  auditor  in  the  specific  claim  involved  in 
his  submission. 

TES  VOX  nr  iixrr  of  svb«stsv«b  whilb  oir  ibatx. 

An  emploree  who.  la  Uie  evealag  of  tbe  laat  Hay  tt  a  pmlod  of  leave  started, 
wlthont  tbe  aathorlty  or  approval  of  hia  superior  ofScer,  t*  a  place  trtMra 
tie  iDtended  to  perform  certalo  offldal  duty.  Is  not  entitled  to  a  per  diem 
allowance  In  Ilea  of  anbelstence  for  said  day,  stnce  without  such  authorjtr 
or  approval  he  vaa  not  authorized  to  change  a  day  of  leave  to  one  of  duty, 

llMlilM  kr  OvMttn^lar  TanrUk,  Frttmarr  S,  19tf : 

LeBoy  A.  Palmer,  mineral  examiner  of  the  General  Laod  Office, 
requested  January  22,  1917,  a  revinon  of  tiie  aduu  of  the  Auditor 
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for  the  Interior  Department  in  disallowing  his  claim  for  per  diem 
in  lieu  of  subsistence  for  one-half  day,  April  18,  1916,  as  shown  by 
certificate  of  settlement  No.  46070,  dated  July  29, 1916. 

The  facts  are. as  follows: 

Mr.  Palmer  was  granted  leave  with  pay  for  four  days  while  in 
the  field  at  Xeedles,  Cal.,  said  leave  ending  on  April  13,  1916.  At 
5  o'clock  p.  m.  on  that  day  he  returned  to  duty;  that  is,  boarded 
a  train  at  Needles  and  traveled  to  GoSs,  Cal.,  where  he  interviewed 
certain  parties  on  official  business  until  10  o'clock  p.  m.  Because 
of  this  service  he  requests  $1.50,  which  is  one-half  of  the  per  diem 
in  lieu  of  subsistence. 

The  Commissioner  of  the  General  Land  Office,  on  July  6,  1916, 
made  a  report  on  said  claim  as  follows: 

"  Referring  to  your  letter  of  May  17,  the  supplemental  April 
voucher  of  Mineral  Examiner  LeEoy  A.  Palmer  for  per  diem  in  lien 
of  subsistence  for  one-hnlf  dav  on  April  13, 191C,  amounting  to  $1.50, 
is  returned  herewith,  Mr,  Palmer  is  charged  with  the  entire  day 
of  April  13  with  annual  leave,  and  I  think  that  no  per  diem  should 
be  paid  for  that  day.  The  allowance  of  fractional  per  diems  under 
Circular  No,  400  deals  only  with  traveling  to  and  from  headquarters. 
There  is  no  regulation  authorizing  the  payment  of  per  diem  for  a 
part  of  a  day  when  the  employee  is  on  annual  leave  the  entire  day." 

Relative  to  per  diem  allowances  for  fractional  parts  of  days,  it  was 
held  in  a  decision  of  this  office  August  24,  1916  (23  Comp.  Dec.,  145)^ 
that: 

"When  a  per  diem  allowance  in  lieu  of  subsistence  is  granted  with- 
out rjiialification  by  the  head  of  a  department,  the  employee  traveling 
is  entitled  to  the  per  diem  for  any  day  or  fraction  of  a  day  he  is 
absent  from  his  designated  post  of  duty,  (21  Comp.  Dec,  101.)  A 
rate  of  per  diem  less  than  $4  may  be  fixed  by  the  head  of  a  depart- 
ment for  a  day  on  which  an  employee  is  not  absent  the  entire  twenty- 
four  hours,  but  in  the  absence  of  action  fixing  a  lower  rate  for  such 
a  day 'there  is  no  authority  in  the  accounting  officers  to  allow  a  frac- 
tional part  of  a  per  diem  allowance  when  the  employee  is  absent  for 
a  fractional  part  of  a  day — say  for  a  period  including  one  meal.  Per 
diem  allowances  in  lieu  of  subsistence  are  granted  pursuant  to  law, 
and  one  purpose  of  a  per  diem  in  place  of  actual  expenses  is  to  elimi- 
nate all  c<Hisideration  of  actual  expenses,  and  it  is  immaterial  when 
or  where  an  employee  gets  a  meal  or  whether  he  eats  at  all  or  whether 
he  incurs  any  expense  for  meals.'*     (See  also  23  Comp.  Dec,,  316,) 

This  office  has  not  inquired  as  to  what  regulations  were  in  force 
applicable  to  this  appellant  while  in  a  travel  status  at  that  time,  for 
it  seems  that  on  April  13,  1916,  Mr.  Palmer  was  in  a  leave  status 
and  therefore  not  entitled  to  per  diem.  He  could  not  change  a  day 
of  leave  to  a  day  of  duty  without  authority  or  approval  of  his  su- 
perior officer. 

The  action  of  the  auditor  is  affirmed. 


^dbvGoo^^lc 
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BFBOZJX  SBIOSn  AOCOmiTB. 

A  special  deposit  accotint  Is  prlmarllj  (or  the  purpose  of  acconntJnK  lor  moneTS 
which  can  not  be  taken  np  In  a  regolar  acconot  bectiase  of  uses  which  motit 
first  he  made  of  them  and  which  caa  not  be  so  used  after  tbey  are  placed 
in  B  r^ular  account. 
When  services  rendered  or  purchases  made  In  connection  with  a  special  de- 
posit are  such  as  are  regularly  rendered  and  made  under  appropriations, 
the  appropriation  should  be  so  used  and  relmhursemeot  be  made  to  the 
appropriation  from  the  special  deposit  moneys. 
OomptroUar  Warwlak  to  the  Becretary  of  War,  rebmary  3,  1917: 

By  yoor  reference  of  December  29, 1916, 1  have  the  inquiry  of  the 
Engineer  Department  as  to  what  payments  may  be  made  under 
special  deposit  accounts- 
It  appears  that  in  letter  of  November  24, 1916,  the  Auditor  for  the 
War  Department  called  the  attention  of  the  Engineer  Department  to 
the  fact  that  its  officers  frequently  disburse  and  account  for  personal 
services  and  miscellaneous  purchases  in  their  special  deposit  ac- 
counts; that  such  miscellaneous  disbursements  should  be  accounted 
for  in  the  regular  account,  to  which  funds  have  been  transferred  from 
the  special  deposit  account;  and  that  no  disbursements  other  than 
transfers  and  refundments  should  be  accounted  for  in  the  special 
deposit  account. 

A  special  deposit  account  is  primarily  for  the  purpose  of  account- 
ing for  moneys  which  can  not  be  taken  np  in  the  regular  account 
because  of  uses  which  must  be  first  made  of  them,  and  which  could 
not  be  BO  used  if  they  were  placed  in  the  regular  account. 

Moneys  in  a  regular  account  are  appropriated  moneys  and  are 
limited  to  the  uses  for  which  appropriated. 

If  the  services  rendered  and  the  purchases  made,  in  connection 
with  a  special  deposit,  are  such  as  are  regularly  rendered  and  made 
under  appropriations,  the  appropriations  should  be  so  used  and  re- 
imbursement be  made  from  the  special  deposit  moneys.  This  is  par- 
ticularly desirable  in  the  matter  of  services  so  as  to  avoid  having  a 
divided  account,  part  under  the  appropriation  and  part  under  the 
special  deposit. 

I'he  special  deposit  moneys  are  not  limited,  however,  to  simply  i-e- 
fundments  and  transfers. 

In  21  Comp.  Dec,  874,  with  respect  to  certain  special  deposits  on 
the  Panama  Canal,  it  was  B£sumed  that  no  disbursements  other  than 
transfers  and  refundments  would  occur,  but  subsequently  (May  -20, 
1915)  the  statement  therein  "  that  all  moneys  carried  in  the  special 
deposit  account  be  transferred  to  the  regular  account  before  being 
disbursed  either  to  the  Panama  Bailroad  Co.  or  to  other  individuals 
and  companies  to  whom  the  moneys  should  be  paid  "  was  modified 


^d  by  Google 


436  DBOIBIONS  OP  THE  COICPTBOLLEB. 

and  held  to  be  subject  to  the  limitations  above  stated  as  to  the  avail- 
ability of  moneys  in  the  regular  account,  and  that  payments  were 
authorized  to  be  made  from  the  Bpecinl  deposit  account  wh«%  the 
regular  account  moneys  were  not  available. 

No  fixed  itemization  can  be  made  of  the  payments  which  are 
authorized  from  special  deposits. 

The  views  expressed  indicate  the  rule  which  diould  be  followed. 


TKAHSPOaTAnOH— VBDirCTIOIf  VOK  LOST  rROPEETT. 

Wbere  It  is  nlleged  by  an  ageut  of  the  Oovernmeiit  that  property  abipp*d  on  • 
GotrernmeDt  bitl  of  ledtng  waa  not  recelred  at  destination,  bat  no  notation 
of  the  shortage  was  rande  on  the  original  bill  of  lading  or  the  tramiporta- 
tloD  company  notified  id  some  other  manner  within  the  prescribed  Hiue  of 
the  shortnge.  the  transportation  company  can  net  be  held  responsible  for 
the  value  of  the  articles  alleged  not  to  have  been  dellTCred,  and  no  deduc- 
tion on  account  of  same  la  autborlaed. 

DMlaloB  ij  OomptroUei  Wanrtok,  Tabraatr  8,  1S17; 

The  Los  Angeles  &  Salt  Lake  Bailroad  Co.  applied  January  9, 
1917,  for  a  revision  of  the  action  of  the  Auditor  for  the  Interior 
Department  in  disallowing,  by  settlement  51486,  September  33, 1916, 
$1.90  on  account  of  the  loss  in  transit  of  certain  snpplies,  per  bill  of 
lading  6568,  April  3,  1916,  from  Bock  Island,  III.,  to  Lund,  Utah. 
The  disallowance  was  made  by  the  auditor  because  of  the  report  of  a 
shortage  of  said  supplies  by  the  Indian  Office. 

The  company  in  ite  application  for  revision  contends  that  a  clear 
receipt  was  given  for  all  the  goods  shown  on  said  bill  of  lading. 

It  appears  from  the  records  of  the  Indian  Office  that  the  notation 
of  the  Mortage  of  this  property  was  placed  On  the  duplicate  biU  of 
lading,  from  whidi  the  oflke  assumed  that  the  notation  was  made 
oQ  the  original  bill  of  lading,  and  that  no  formal  notice  of  tlie  ^unt* 
age  Was  sent  to  the  railroad  company  until  August  SO,  1916. 

The  shortaj^  of  any  supplies  should  be  noted  on  the  original  bill 
of  lading  in  the  space  provided  therefor.  Because  of  the  failure  ta 
make  the  notation  in  this  case,  with  no  other  notice  within  the  pre- 
scribed time  to  the  company  of  the  shortage  of  t^e  supplies,  then 
is  DO  basis  for  holding  the  company  respoasible,  as  due  notice  of 
all  shortages  ^ould  be  givMi.  The  amount,  $1.90,  deducted  <m  Ac- 
count of  the  Urns  of  this  property,  will  tiieref<H!«  be  certified  for 
allowftnceb 
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Where  the  pei-Gonal  property  of  an  employee  of  the  Goyernnient  Is  damaged 
while  being  uae^i  b;  hjm  Id  the  discharge  of  his  ofliclaJ  dntles,  and  it  appears 
that  h£  wiis  not  required  U>  furnish  said  property  either  uoder  his  con- 
tract of  employment  or  under  a  contract  of  hire,  the  expense  incurred  in 
repairing  the  damaged  proper^  Is  not  a  proper  charge  against  the  Qovern- 
ment,  and  reinibursemeat  of  the  employee  for  anch  expmse  Is  not  au- 
tliorlzed. 
Ouaptrollar  Warwlak  tft  A.  Zaypene,  dlibnriliifr  olark,  SepartaeBt  ef  AgrU 
oKltue,  7«braaT7  $,  1917; 
I  have  your  letter  of  the  1st  iuataut,  reading  as  follows: 
"There  is  trnnsmitted  herewith  bureau  voucher  No,  2888,  which 
has  been  submitted  to  me  for  payment. 

"  The  voucher  is  in  favor  of  A.  H.  Howell,  aaristant  biolomst,  for 
$8.75,  and  covers  reimbursement  for  expenses  incurred  bv  him  for 
repairs  to  his  own  gun,  which  was  broken  while  being  usea  in  official 
work. 

"Attached  to  the  voucher  is  a  letter  from  the  Chief  of  the  Biological 
Survey,  as  follows: 

"  'Tnere  is  forwarded  herewith  a  reimbursement  account  of  Mr. 
A.  H.  Howell  for  repairs  to  a  gun  owned  by  him  and  broken  while 
being  used  in  official  work.  Mr.  Howell  claims  reimbursement  for 
this  expense  under  the  following  provision  of  the  act  approved 
March  4, 1918,  Public,  No.  4S0  JST  Stat,  843) : '  Hereafter  the  Secre- 
tary of  Agriculture  is  authorized  to  reimburse  owners  of  horses, 
vehicles,  or  other  equipment  lost,  damaged,  or  destroyed  while  being 
used  for  necessary  fire  fighting,  trail,  or  official  business,  such  re- 
imbursement to  be  made  £om  any  available  funds  in  the  appropria- 
tion to  which  the  hire  of  such  equipment  is  properly  chargeable.' 
Tber*  is  B<Hne  doubt  regarding  the  legality  of  such  a  payment,  owing 
to  the  fact  that  there  was  no  contract  entered  into  between  tha 
United  States  and  the  owner  of  the  gun  providing  that  in  considera- 
tion of  the  use  of  the  gun  it  should  be  kept  in  repair  while  being 
used  officially.' 

"  I  am  in  doubt  whether  I  am  authorized  to  pay  the  account  in  view 
of  the  fact  that  although  the  gun  was  being  used  (nq  official  business, 
no  contract  of  hire  had  beui  entered  into,  and  therefore  have  to  re- 
quert  your  decision  whether  I  may  lawfully  pay  the  same." 

The  voucher  submitted  and  herewith  returned  covers  two  items, 
totaling  $8.75,  and  is  explained  by  Mr.  Howell  as  follows: 
leie. 

Nov.  18.  Repairing  shotKUQ  stock , ,.     , ,  fg,  00 

This  gun  Is  the  property  of  A.  H.  HoweU,  used  exctusively  for 
official  fl^  work.  Tbe  atock  was  hroken  as  a  ranilt  of  billlDg 
on  It  wblle  eolleetliw  spadmeas  ol  maromala  for  ttM  d^MUtment 
Oct  20,  1B1& 

Dec  24.  Repairing  auxiliary  ihotann  barrel ,  re 

Tbla  barrel  is  also  the  property  of  A.  H.  Howell ;  It  was  brekeo 
Oot.  28,  1916,  while  trrlag  to  extract  a  sheU  Id  tha  DaM;  Uie  >•• 
PBlff  WMT*  paid  for  after  retunlaf  to  WaAlngton. 
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With  respect  to  reimbursement  of  Mr.  Howell  for  the  expenses  in 
question  under  the  act  of  March  4,  1913,  quoted  in  your  submission, 
it  has  been  held  by  this  office  (21  Comp.  Dec.,  46)  that  the  owners 
entitled  to  reimbursement  under  that  act  are  those  only  from  whom 
the  horses,  vehicles,  or  other  equipment  was  hired,  the  reimbursement 
to  be  paid  from  the  appropriation  that  was  available  for  the  hire  of 
such  property. 

In  the  present  case  it  is  stated  speciBcally  that  the  gun  was  not 
hired  to  the  Qovernmeut  by  Mr.  Howell  under  any  contract,  either 
express  i>i  implied ;  and,  without  discussing  other  conditions  neces- 
sarily incident  to  lawful  reimbursement  under  the  act  cit«d,  for  the 
reason  already  stated  reimbursement  of  Mr.  Howell  for  the  expenses 
in  question  is  not  authorized  under  that  act. 

Whether  the  claimant  is  otherwise  entitled  to  reimbursement  of 
such  expenses,  assuming  that  they  were  not  occadoned  hy  his  own 
negligence,  remains  for  consideration. 

From  your  submission  it  appears  that  Mr.  Howell  was  using  the 
gun  in  question — his  own  property — as  a  part  of  his  equipment  in 
discharging  his  official  duties.  It  is  not  shown  that  the  gun  was  an 
absolutely  necessary  part  of  such  equipment ;  and,  even  if  it  were,  it 
does  not  appear  that  he  was  required  to  furnish  it  under  his  con- 
tract of  employment,  or  that  he  furnished  it  under  a  contract  of  hire. 
In  furnishing  his  own  gun  under  the  circumstances  stated,  therefore, 
be  acted  as  a  volunteer,  and,  as  such,  he  is  not  entitled  to  reimburse- 
ment for  damages  to  the  gun  so  voluntarily  furnished.  (21  Comp. 
Dec.,  153.) 

You  are  advised,  therefore,  that  payment  of  the  voucher  submitted 
and  herewith  returned  is  not  authorized. 


XEATB  WITHOirr  PAT. 

Tbe  appointment  of  a  person  to  a  position  In  the  Government  servlt^  held  hj  an 
employee  wbo  Is  absent  on  leave  without  pay  aatomatlcall;  separHtes  tbe 
absent  employee  from  the  service,  and  he  con  reenter  the  service  only  by 
reinstatement  in  accordance  with  the  laws  and  regulations  pertalolng  to 
the  civil  service. 

Oomptreller  Warwick  to  tlie  tecretarr  of  State,  Tebroary  «,  1917: 

I  have  your  letter  of  the  26th  ultimo  as  follows: 

"This  department  finds  it  necessary  occasionally,  for  good  and 
sufficient  reasons,  to  grant  a  statutory  employee  leave  of  absence 
without  pay  for  a  certain  period,  this  usually  occurring  in  cases  of  a 
long  spell  of  illness  where  the  employee  is  unable  to  render  service 
and  has  exhausted  all  regular  and  sick  leave.  In  such  instances  it 
has  befin  held  by  the  department  that  it  is  authorized  to  call  upon  the 
Civil  Service  Cranmission  for  a  certification  of  a  temporary  employee 
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to  511  the  place,  and  draw  the  compensation  provided  for  the  class 
during  the  leave  without  pay  of  the  regular  employee. 

"  Ab  there  appears  to  be  some  difference  of  opinion  upon  the  propo- 
sition, your  decision  is  respectfully  requested  as  to  whether  tne  de- 
partment is  authorized  to  follow  the  practice  stated  above." 

In  reply  you  are  advised  that  an  office  or  position  can  not  be  held 
by  two  persons  at  the  same  time.  The  appointment  of  a  person  to  a 
position  held  by'an  employee  abaant  on  leave  without  pay  would 
automatically  separate  the  absent  employee  from  the  service  and  he 
could  reenter  the  service  only  by  reinstatement  in  accordance  with 
the  laws  and  regulations  pertaining  to  the  civil  service  (6  MS.  Comp. 
Dec.,  763,  May  10,1898). 

The  usual  practice  in  the  executive  departments  in  dealing  with 
situations  such  as  is  referred  to  in  your  lettlr  is  to  accept  the  resig- 
nation of  the  absent  employee  and  to  make  the  appointment  to  AW 
the  vacancy  thus  created  conditional  and  subject  to  revocation  upon 
the  return  of  the  absent  employee  within  a  year  from  the  date  of  the 
acceptance  of  hie  rengoation. 


IKStn.AHCB  or  BASeAOB. 

An  employee  of  the  Ooveniinent  Is  not  entitled  to  relmbarseinent  for  an  amonnt 
paid  b;  him  as  Insurance  on  baggage  containing  valaable  papers  wblch 
are  tbe  prop^ly  of  a  bareau  of  the  Qovemment  of  tbe  District  of  Oolumbla, 
wliere  tbe  ai^roprlatlon  does  not  spedflcally  provide  for  tbe  paymeDt  of 
Insurance. 

Vefllilan  by  Comptroller  Wanrlok,  Vebraaiy  7,  1917; 

L.  C.  Wilson,  disbursing  officer.  District  of  Columbia,  applied 
January  23,  1917,  for  a  revisitm  of  the  action  of  the  Auditor  for  the 
State  and  Other  Departments  in  disallowing,  by  settlement  No.  8231, 
dated  January  18,  1917,  credit  for  an  item  of  20  cents,  being  a  part 
of  the  amount  paid  to  Roger  W.  Polk  on  voucher  86098,  as  reimburse- 
ment for  expenses  incurred  May  23,  1916,  in  connection  with  a  trip 
from  Providence,  E.  I.,  to  Washington,  D.  C,  as  an  assistant  engi- 
neer to  the  Public  Utilities  Commission  of  the  District  of  Columbia. 

The  item  in  question  represents  tlie  amount  paid  as  insurance  on 
a  trunk  said  to  contain  valuable  papers  belonging  to  the  Public 
Utilities  Commission.  The  auditor  disallowed  credit  for  said  item 
for  the  reason  that "  the  comptroller  has  repeatedly  held  that  appro- 
priations are  not  available  for  the  payment  of  insurance  without 
specific  provision." 

It  appears  that  this  trunlrwas  transported  as  Mr.  Polk's  authorized 
allowance  of  personal  baggage  and  that  it  would  have  been  trans- 
ported in  the  same  manner  without  the  payment  of  the  20-cent  fee  in 
question.    The  payment  of  this  fee  did  not  secure  any  additional 
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or  better  service  in  the  care  or  handling  of  the  baggage,  but  was 
intended  merely  to  provide  for  a  greater  indenmity  in  case  of  loas. 
It  was  not,  therefore,  a  necessary  expense  of  travel,  and  as  the  appro- 
priation to  which  the  payment  was  charged  does  not  provide  spe- 
cifically for  the  payment  of  insurance,  the  action  of  the  auditor  in 
disallowing  credit  for  the  item  must  be  affirmed  (23  Comp.  Dec, 


BTKSBT  CAB  FABES. 

aoTernment  employees  who  are  paid  a  per  dfem  In  Ilea  of  sntntstence  art  not 
entitled  to  reimbursement  for  expeDses  on  ccconnt  of  street  car  fares  be- 
tween the  point  Id  the  cit;  where  tbef  are  worlclnc  aD<l  the  point  where  they 
are  lodging.  , 

SMliUa  by  Oainptroller  Warwick,  V«btwur7  ?>  1*17: 

Ward  Bamum,  electrical  engineer,  Interstate  Commerce  Commis- 
uon,  requested  January  27,  1917,  a  revision  of  the  action  of  the 
Auditor  for  the  State  and  Other  Departments  in  disallowing,  by 
certificate  No.  12391,  dated  January  6,  1917,  his  claim  for  reim- 
bursement of  $5.30  paid  for  street  car  fare  during  the  month  of 
October,  1916,  while  on  temporary  duty  at  Richmond,  Va. 

The  claim  which  was  disallowed  by  the  auditor  is  for  street  car 
fare,  20  cents  a  day  for  each  working  day  in  October,  1916,  and  10 
cents  for  one  Sunday.  Claimant  stated  that  it  was  necessary  to  make 
two  round  trips  per  day  between  his  hotel  and  the  Southern  Railway 
shops  in  Richmond,  where  he  was  at  work,  in  order  to  get  something 
to  eat  at  noon.  His  claim  was  disallowed  by  the  auditor  for  the  fol- 
loiwing  reastms: 

"  You  are  informed  that  your  claim  in  the  sum  of  $6.30  for  car  fares 
paid  by  you  during  October,  1916,  in  proceeding  between  your  hotel 
at  Richmond,  Va.,  and  the  Southern  Railway  shops,  two  round  trips, 
20  cents  a  day  except  on  October  29,  when  a  single  round  trip  was 

Performed,  has  been  settled  per  M.  S.  and  C.  certificate  12391  of  tbJs 
ate  and  disallowed. 

"The  record  shows  that  vou  were  assigned  to  daily  duty  at  the 
Southern  Railway  shops  at  Richmond  for  the  entire  period  in  ques- 
tion. You  have  been  paid  a  per  diem  in  Ueu  of  subsistence  covering 
the  entire  tenn  for  which  the  street  car  transportation  is  claimed. 
Your  case  under  these  conditions  becomes  analogous  to  that  decided 
by  the  comptroller  in  22  Comp.  Dec.,  656,  wherein  he  held  that  cer- 
tain employees  detailed  from  a  point  outside  the  District  of  Colum- 
bia for  service  in  the  Treasury  who  were  entitled  to  their  subsistence 
expenses  during  the  period  of  such  detail  (just  as  you  were  entitled 
to  your  subsistence  expenses  at  Richmond)  could  not  be  reimbursed 
the  amounts  paid  as  car  fares  in  proceeding  from  their  residuioe  to 
the  Treasury  for  their  daily  work.  I  am  aware  of  do  feature  of  your 
claim  which  materially  distinguishes  your  situation  frcaa  that  with 
which  the  comptroller  dealt  in  the  decision  cited.    The  distance  be- 

,      .;     ,C  ■Otitic 
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tween  your  hotel  and  the  Southern  car  shops,  stated  aa  one  and  one- 
half  miles,  is  not  sreater  than  the  distance  between  many  residences 
and  points  of  work  in  the  cities,  nor  is  it  established  that  jj^ou  were 
necessarily  located  at  even  so  great  a  distance  from  your  point  of  as- 
signed duty." 

The  regulations  of  the  Interstate  Commerce  Commission  govern- 
ing reimbursement  for  expenditures  for  street  car  fares  provide : 

"  Effective  July  1, 1915,  the  Interstate  Commerce  Commisaon  pre- 
scribed the  following  rule  with  respect  to  allowances  for  street  car 
fares: 

"'7.  Street  car  and  jitney  bus  fares  between  stations  and  hotels 
oc  residences  upon  arrival  at  or  departure  from  oflScial  headquarters 
or  other  places  in  connectitm  with  travel  on  Qovemment  business;  be- 
tween places  at  which  investigations  or  inspections  are.  to  be  con- 
ducted, and  between  stations  and  such  places  of  investigation  or  in- 
spection.' 

"  Effective  Novcoaber  1,  1915,  the  commission  adopted  the  foUow- 
ing;  supplemental  rule,  which  is  still  in  force: 

" '  In  addition  to  the  street  car  and  jitney  bus  fares  referred  to 
in  pnragraph  7  of  the  Regulations  Governing  Travel  of  Employees 
OD  Official  Business,  effective  July  1,  1915,  employees  of  the  com- 
mission will  be  allowed  their  actual  disbursements  for  street  car, 
omnibus,  ferry,  or  jitney  bus  fares  in  going  from  place  to  place  in 
the  performance  of  their  official  duty,  when  necessary  or  proper  to 
facilitate  such  performance  and  properly  authorized  or  approved  by 
the  official  or  other  employee  under  whose  direction  such  official 
duties  are  being  performed.  This  does  not  extend  to  such  fares  in- 
curred by  employees  in  going  from  and  to  their  abodes  to  and  from 
their  places  of  work  at  their  official  headquarters,  or  incurred  in 
any  manner  for  personal  reasons.' " 

The  question  as  it  is  presented  by  the  auditor's  action  is  one  in- 
volving the  necessity  for  the  expense  so  far  as  the  Government  is 
concerned.  The  regulations  quoted  do  not  specifically  allow  such 
street  car  fare,  and  if  the  expense  was  unnecessary  no  right  would 
accrue  by  reason  of  a  regulaticHi.  It  is  to  be  noticed,  however,  that 
the  last  sentence  of  the  regulation  prohibits  allowance  when  the 
expense  is  incurred  in  any  manner  for  personal  reasons. 

Mr.  Bamum  was  paid  a  per  diem  in  lieu  of  subsistence  of  $S  a 
day  for  the  31  days  in  October.  The  presumption  in  such  a  case  is 
that  when  a  person  selects  a  place  to  live  so  far  from  the  place  he  is 
ordered  to  work  as  to  require,  in  his  opinion,  the  use  of  a  train,  street 
car,  or  other  conveyance,  he  has  done  so  for  his  personal  convenience 
or  to  make  his  expense  for  subsistence  less  than  the  amount  allowed 
as  commutation. 

In  such  circumstances  the  expense  for  car  fare  is  not  a  necessary 
expense,  as  the  Government,  in  paying  ti»  per  diean,  has  allowed  the 
employee  to  select  his  place  of  living  and  requires  only  that  he  he 
St  his  place  of  irork  during  regular  working  hours. 
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The  rule  in  reference  to  employees  receiving  a  per  diem  in  lieu 
of  subsistence  is  well  stated  in  the  circular  issued  October  15,  1915, 
by  the  Attorney  General  and  addressed  to  officials  and  employees  of 
the  Department  of  Justice.    Th&t  circular  in  full  reads  as  follows: 

"  From  and  after  this  date,  reimbursement  will  not  be  made  cover- 
ing the  expense  of  transportation,  such  as  car  fare  or  other  tike  fares 
between  the  hotel  or  other  place  of  domicile  and  the  office  or  point 
where  official  duty  is  usually  executed,  either  at  headquarters  or 
away  from  headquarters. 

"  No  exception  may  be  made  to  the  above  rule  in  so  far  as  it  in- 
volves officials  or  employees  receiving  a  per  diem  in  lieu  of  sub- 
Eistence.  If,  however,  actual  expenses  are  chargeable  and  the  allow- 
ance of  transportation  charges,  as  indicated  in  the  foregoing  para- 
graph, is  essential  and  necessary  by  reason  of  peculiar  conditions 
with  respect  to  the  locality  in  which  hotel  or  other  accommodations 
can  be  secured,  and  the  facts  are  certified  by  the  administrative 
official  in  charge  of  the  work,  the  allowance  thereof  may  be  made." 

The  expense  in  the  present  case  was  not  an  expense  necessarily  in- 
curred on  behalf  of  the  United  States  and  no  reimbursement  can  be 
made  from  public  funds.  The  action  of  the  auditor  in  disallowing 
the  claim  is  affirmed. 


HOLDIKQ  TWO  POSITIONS— DOUBLI  COKPBVSATIOV. 

The  appointment  of  an  assistant  engineer  employed  under  tbe  £ds'"^<^  Corps 
of  the  Army  Id  Crater  Lake  National  Park.  Oreg.,  as  supervisor  of  the 
park,  under  the  Jurisdiction  of  the  luterlor  Department,  Is  not  authorized, 
for  the  reason  that  they  are  two  separate  and  distinct  positions  under 
ditTerent  departments,  and  further  because  of  tlie  provision  contained  In 
section  6  of  the  act  of  May  10,  1916. 
Comptroller  WKrwiek  to  Secretur  ot  tli«  biterlot,  lebmarr  S,  1817: 

I  have  your  letter  of  the  6th  instant,  in  which  you  ask,  in  effect, 
whether,  in  view  of  the  provisions  of  section  6  of  the  act  of  May 
10,  1916  (39  Stat,  120),  Mr.  George  E.  Goodwin,  an  assistant  en- 
gineer employed  under  the  Engineer  Corps  of  the  Army  in  road- 
construction  work  in  Crater  Lake  National  Park.,  Oreg.,  may,  while 
still  holding  that  position,  be  appointed  and  hold  the  position  of* 
supervisor  of  that  park  under  your  jurisdiction. 

The  facts  with  respect  to  the  proposed  appointment  are  sufficiently 
stated  in  the  opinion  of  the  Judge  Advocate  General  of  the  Army 
accompanying  your  submission,  as  follows : 

"  2.  It  appears  that  Mr.  Goodwin  is  in  charge  of  road  construction 
and  improvement  in  the  Crater  Lake  14'ational  Park  under  the  direc- 
tion of  the  Chief  of  Engineers  of  the  War  Department  at  an  annual 
salary  of  $2,700,  payable  from  the  lump  sum  appropriation  for  the 
park  road  construction.  In  a  recent  letter  to  this  department,  the 
Secretory  of  the  Interior  states  that  the  position  of  supervisor  of  liie. 
Crater  Lake  National  Park  which  is  under  the  Interior  Department 
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has  become  vacant  and  he  suggests,  for  the  consideration  of  this 
department,  that  Mr.  Qoodwin  be  appointed  supervisor  and  that  he 
perfonn  the  duties  of  park  executive  as  well  as  those  of  the  local 
superint«ndent  of  the  improvement  work  under  the  jurisdiction  of  _ 
the  War  Department,  his  salary  to  be  paid  by  the  two  departments 
in  such  proportion  as  may  be  mutually  agreed  upon.  The  Interior 
Department  regards  Mr.  Goodwin  as  well  qualified  for  the  duties  of 
superintendent  and  the  Secretary  expresses  the  view  that  the  per- 
formance of  the  duties  of  supervisor  would  not  in  any  way  interfere 
with  his  supervision  and  control  of  road  construction  and  improve- 
mentjfind  further  states  that — 

"'The  arrangements  I  have  suggested  I  believe  would  effect 
economies  in  several  directitms  and  I  know  that  they  would  be  in  the 
interest  of  better  administration  of  the  park.' 

"  3.  The  Chief  of  Kngineers  recommends  that  the  employment  of 
Mr.  Goodwin  as  proposed  by  the  Secretary  of  the  Interior  be  author- 
ized and  that  his  compensation  be  fixed  at  $3,300  per  annimi  under 
this  cooperative  plan,  $1,800  to  he  paid  by  the  Engineer  Department 
and  $1,500  by  the  Department  of  the  Interior." 

It  will  be  seen  from  the  foregoing  that,  if  the  appointment  be 
made  as  proposed,  the  combined  salary  of  the  position  will  be  paid 
partly  by  the  War  Department  and  partly  by  the  Department  of  the 
Interior,  and  that  such  combined  salary  will  be  in  excess  of  $2,000 
per  annum. 

Section  6  of  the  act  of  May  10, 1916,  provides,  with  certain  excep- 
titais  not  here  material,  that  no  money  appropriated  by  that  or  any 
other  act  siiall  be  available  for  payment  to  any  person  receiving  more 
than  one  salary  when  the  combined  amount  of  said  salaries  exceeds 
the  sum  of  $2,000  per  annum ;  but,  in  the  present  case,  it  is  proposed 
to  escape  the  prohibition  of  this  statute  by  holding  that  the  appoint- 
ment in  question  will  be  to  but  one,  distinct  position. 

It  appears,  however,  that  Mr.  Goodwin,  if  appointed  as  proposed, 
will  still  discharge  the  duties  of  an  assistant  engineer  under  the 
War  Department,  to  which  department  he  will  continue  to  be  respon- 
sible for  the  faithful  performance  thereof,  and  that  he  will  also 
discharge  the  duties  of  supervisor  of  the  park  under  the  Depart- 
ment of  the  Interior.  Furthermore,  while  the  position  to  be  created 
is  declared  to  be  single,  while  combining  the  duties  of  both  former 
positions,  yet  it  appears  that  it  will  be  known  as  at  present — that  is, 
as  supervisor  of  the  park. 

It  is  evident  that  the  appropriations  made  under  the  War  De- 
partment would  not  he  available  for  the  payment  of  any  part  of 
the  salary  of  a  position  tmder  the  Department  of  the  Interior,  and 
it  is  equally  evident  that  appropriations  made  under  the  department 
last  mentioned  would  not  be  available  for  any  part  of  the  salary  of 
8  position  mider  the  War  Department.  It  would  appear,  therefore, 
that  in  order  to  make  the  proposed  merger  of  offices  or  positions 

".Otitic 
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legal  it  would  h&ve  to  be  held  that  the  same  position  existed  at  one 
and  the  same  time  under  under  two  separate  and  distinct  executive 
departments,  each  having  eaclugive  jurisdiction  over  the  incumbent, 
.  the  impossibility  of  which  holding  being  self-evident.  Also,  it  is 
axiomatic  that  a  man  can  not  serve  two  masters  with  respect  to  the 
same  position. 

It  would  appear  from  the  foregoing  that,  aa  a  matter  of  fact,  and 
ahom  of  all  legal  refinementB,  the  appointee  of  the  proposed  posi- 
tion would,  after  such  appointment,  still  continue  to  hold  the  poa- 
tion.  of  assistant  engineer  under  the  War  Department,  and  the  sepa- 
rate and  distinct  position  of  supervisor  of  the  park  under  the  De- 
partment of  the  Interior,  each  position  having  its  own  duties  and 
carrying  its  own  salary,  the  fact  that  each  salary  is  provided  under 
a  lump-stim  appropriation  being  immaterial. 

As  before  stated,  the  combined  salaries  of  these  two  positions 
would,  as  proposed  in  your  submis^on,  exceed  the  amount  of  $2,000 
per  annum,  and  you  are  advised,  therefore,  that,  if  Mr.  Goodwin  is 
appointed  to  the  position  of  supervisor  of  the  park  as  proposed, 
section  6  of  the  act  of  May  10,  1916,  will  preclude  the  payment  to 
him  of  more  than  one  of  the  two  salaries  indicated. 


FAT,  EVLtaTED  KBIT  OV  NATIOITAL  OITUD. 
A  retired  etUlsted  man  of  the  Army  who  enlisted  as  a  membv  of  the  National 
Guard  after  the  date  of  his  retirement  In  the  Se^lar  Army,  and  wbo  la 
Bubsequently  mustered  Into  tlie  service  of  the  United  States  with  the 
orgnnlzQtlOD  of  which  he  Is  a  member,  U  entitled  to  the  active  dutj  pay  of 
a  Bddler  of  the  rating  held  by  him,  together  with  the  additional  pay  nu- 
thorlxed  for  condnuous  service  to  which  he  was  entitled  at  the  date  of  hfs 
retlremeot.  He  Is  not  entitled  to  receive  the  retired  par,  whldi  remains 
In  abcyaoce  during  hl£  continuance  on  the  active  list  ia  the  Army  of  the 
United  States. 
Comptroller  Warwick  to  tie  Seorctary  of  War,  f  ebrvary  9,  1917; 

I  have  your  letter  of  January  10,  1917,  inclosing  papers  relating 
to  the  pay  status  of  William  K.  Tyree,  a  retired  soldier  of  the  United 
States  Anny,  who  enlisted  in  the  N^ational  Guard  of  Washington, 
and  imder  the  President's  call  of  June  IS,  1916,  was  mustered  into  the 
service  of  the  United  States  as  first  sergeant.  Troop  B,  Cavalry, 
National  Guard  of  Washington,  and  requesting  my  decision  of  the 
following  questions: 

(o)  In  what  enlistment  period  is  First  Sergeant  Tyree  serving 
for  the  purpose  of  computing  his  pay  as  an  enlisted  man  of  the 
National  Guard  after  the  date  of  his  muster  into  the  service  of  the 
United  States* 

(&)  Does  he  forfeit  his  right  to  retired  pay  as  an  enlisted  man  of 
the  Regular  Army  during  the  period  he  is  serving  as  an  enlisted  man 
of  the  National  Guard  in  the  service  of  &e  United  States! 
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The  act  of  June  3, 1918  (39  Stat,  1«6),  provides: 

"  That  the  Army  of  the  United  States  shall  consist  of  the  Regular 
Atmy,  •  •  *  the  National  Guard  while  in  the  service  of  the 
United  States  *  *  *.  The  Regular  Army  of  the  United  States, 
including  the  existing  organizations,  ^all  consist  of  *  *  *  , 
and  the  following  as  now  authorized  by  law:  The  officers  and  en- 
listed men  on  the  retired  list;    *    •    *. 

The  military  records  show  that  William  R.  Tyree,  in  the  year 
1914,  while  serving  in  the  Philippine  Islands  as  first  sergeant,  Bat- 
t^ry  A,  Second  Field  Artillery,  in  his  eighth  enlistment  period,  was 
retired  as  first  sergeant,  United  States  Army.  The  date  of  his  re- 
tirement was  November  21, 1914,  and  his  monthly  pay  on  the  retired 
list  was  $67.50.  He  enlisted  in  the  National  Gu^rd  of  Washington 
January  10,  1916,  and  was  mustered  into  the  service  of  the  United 
States  as  first  sergeant.  Troop  B,  Cavalry,  National  Guard,  Wash- 
ington, June  28,  1916,  since  which  date  he  has  been  paid  at  the  rate 
of  $45  per  month,  being  the  pay  of  a  first  sergeant  of  Cavalry  as  of 
the  first  enlistment  period. 

The  act  of  May  11, 1908  (35  Stat,  109),  provides; 

"That  hereafter  the  monthly  pay  of  enlisted  men  of  the  Army 
during  their  first  enlistment  snail  be  as  follows,  namely,  *  *  • 
first  sergeants,  $45;  *  •  •.  That  hereafter  any  soldier  hon- 
orably discharged  at  the  termination  of  an  enlistment  period  who  re- 
enlists  within  three  months  thereafter  shall  be  entitled  to  continuous 
service  pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act  and  shall  be  as  follows, 
namely:  For  those  whose  initial  pay  as  provided  herein  is  $36  or 
more,  an  increase  of  $4  monthly  pay  for  and  during  the  second 
enlistment,  and  a  further  increase  of  $4  for  and  during  each  sub- 
sequent enlistment  up  to  and  including  the  seventh,  after  which 
the  pay  shall  remain  as  in  the  seventh  enlistment.  •  •  •  ;  />f^. 
vided.  That  hereafter  any  soldier  honorably  discharged  at  the  ter- 
mination of  his  first  or  any  succeeding  enlistment  period  who  re- 
enlists  after  the  expiration  of  three  months  shall  be  regarded  as  in 
his  second  enlistment;  •  •  •  the  former  service  entitling  an 
enlisted  man  to  reenlisted  pay  under  existing  laws  shall  be  counted 
as  one  enlistment  period.  *  •  *  That  nothing  herein  contained 
shall  be  construed  so  as  to  reduce  the  pay  or  allowaoces  now  au- 
thorized by  law  for  any  officer  or  enlisted  man  of  the  Army;  tind  all 
laws  or  parts  of  laws  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed." 

In  23  Comp.  Dec,  152,  quoting  from  the  syllabi,  it  is  said : 

"  Enlisted  men  of  the  Organized  Militia  mustered  into  the  serviee 
of  the  United  States  pursuant  to  the  act  of  January  21,  1908,  as 
amended  by  the  act  of  May  27,  1908,  are  not  entitled  to  credit,  for 
pnrpoaes  of  continuous-service  pay,  for  prior  service  rendered  in  1^ 
Begolar  Army  or  the  Marine  Corps,  except  for  <»e  enlisttiieiit  pwiod, 
as  provided  in  the  act  of  May  11, 190&" 
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Said  decision  dues  not  cover  the  cl&im  in  case  of  a  soldier  on  tiie 
retired  list  of  the  Begulary  Army  at  the  time  of  his  muster  into 
the  active  service  of  the  United  States  with  the  Organized  Militia. 
If  it  were  applicable  his  rate  of  pay  in  such  active  service  as  first 
sergeant  of  Cavalry  would  be  that  prescribed  for  the  second  en- 
listment period,  namely,  $19  per  month.  From  November  17,  Dill, 
the  date  of  his  last  enlistment  in  the  Kegular  Army,  until  this  day, 
William  E.  Tyree  has  been  continuously  in  the  Army  of  the  United 
States  as  a  soldier.  He  was  on  the  active  list  of  the  Regular  Army 
up  to  November  21, 1914,  and  on  the  retired  list  of  the  Regular  Army 
ever  since  latter  date.  From  and  after  June  28,  1916,  he  also  has 
been  a  soldier  on  the  active  list  in  the  National  Guard  of  the  Army 
of  the  United  States.  Before  his  retirement  he  had  by  continuous 
service  obtained  the  maximum  of  pay  for  an  enlisted  man  of  his 
grade,  being  the  pay  prescribed  by  law  for  tlie  seventh  enlistment 
period.  He  has  not  been  discharged  fTom  the  Army  of  the  United 
States  since  the  enlistment  of  November  17,  1911.  On  November  21, 
1914,  he  was  released  from  the  contract  entered  into  under  said 
enlistment  and  transferred  from  the  active  to  the  retired  list  with 
three-fourths  of  the  pay  of  the  seventh  enlistment  period.  On  June 
28, 1916,  as  a  member  of  the  National  Guard  he  was  called  into  active 
service  and  accepted  as  being  physically  and  mentally  able  to  per- 
form the  duties  required  of  a  soldier  in  active  service.  And  while 
in  said  active  service  he  is  on  the  same  footing  as  to  pay  and 
allowances  as  an  enlisted  man  of  the  same  grade  in  active  service 
in  the  Regular  Army.    (See  23  Comp,  Dec,  153  and  154.) 

This  case  differs  from  that  of  a  soldier  who  having  had  five  or  more 
years  of  continuous  service  in  the  Regular  Army  was  discharged 
therefrom  and  more  than  three  months  thereafter  was  mustered  into 
the  military  service  of  the  United  States  as  an  enlisted  man  in  the 
National  Guard.  It  bears  some  resemblance  to  that  of  the  cases  of 
officers  of  the  Regular  Army  who,  during  the  Civil  War,  accepted 
commissions  in  the  volimteer  force  and  on  muster  out  reverted  to 
their  positions  as  officers  in  the  Regular  Army.  It  has  always  been 
held  that  such  officers  during  their  service  in  the  volunteer  force  were 
entitled  to  the  commutation  for  the  additional  rations  acquired  by 
length  of  service  in  the  Regular  Army.  I  am  not  aware  of  any  law 
that  deprives  this  soldier  of  the  additional  pay  he  earned  by  con- 
tinuous service.  The  action  of  the  military  authorities  in  accepting 
him  for  active  service  as  a  soldier  could  not  change  his  pay  status  as 
a  soldier  entitled  to  the  maximum  pay  of  his  grade.  No  parallel 
case  is  cited  in  my  decision  of  August  28, 1916  (23  Comp.  Dec.,  152), 
and  said  decision  is  not  disturbed. 

Answering  question  (a),  I  decide  that  said  William  R.  Tyree, 
while  serving  as  an  enlisted  man  of  the  National  Guard  after  the  date 
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of  his  muster  into. the  service  of  the  United  States,  is  under  existing 
laws  entitled  to  pay  as  of  the  seventh  enlistment  period,  which  in 
case  of  a  first  sergeant  of  Cavalry  is  $69  per  month. 

Section  6,  act  of  May  10,  1916  (39  Stat.,  120) ,  was,  by  the  act  of 
August  29, 1916  (89  Stat.,  582),  amended  so  as  to  read  as  follows: 

"  Sec.  6.  That  unless  otherwise  specially  authorized  by  law,  no 
money  appropriated  by  this  or  any  other  act  shall  be  available  for 
payment  to  any  pei-son  receiving  more  than  one  salary  when  the 
combined  amount  of  said  salaries  exceeds  the  sum  of  $2,000  per 
annum,  but  this  shall  not  apply  to  retired  officers  or  enlisted  men  of 
the  Army,  Navy,  Marine  Corps,  or  Coast  Guard,  or  to  officers  and 
enlisted  men  of  the  Organized  Militia  and  Naval  Militia  in  the 
several  States,  Territories,  and  the  District  of  Columbia:  Provided, 
That  no  such  retired  officer,  officer,  or  enlisted  man  shall  be  denied  or 
deprived  of  any  of  his  pay,  salary,  or  compensation  as  such  or  of  any 
other  salary  or  compensation  for  services  heretofore  rendered  by 
reason  of  any  decision  or  construction  of  said  section  six." 

It  will  be  observed  that  the  following  clause  which  appears  in 
section  6,  act  of  May  10,  1916,  does  not  appear  in  the  act  of 
August  29,  1916: 

"  whenever  they  may  be  appointed  or  elected  to  public  office  or 
whenever  the  President  shall  appoint  them  to  office  by  and  with  the 
advice  and  consent  of  the  Senate." 

It  has  been  decided  (see  22  Comp.  Dec,  640  and  662,  and  23  Comp. 
Dec.,  62  and  89,  as  modified  by  23  Comp.  Dec.,  236) ,  that  oivU  officers 
or  employees  of  the  United  States  who  are  members  of  the  National 
Guard  and  are  mustered  into  the  military  service  of  the  United  States 
may  continue  to  receive  after  such  muster  in  their  regular  salaries 
as  such  civil  officers  or  employees  until  the  expiration  of  such  annual 
leave  from  their  civil  employment  as  may  be  granted  them  under 
existing  law. 

A  retired  enlisted  man  serving  either  as  an  officer  or  an  enlisted  ' 
man  in  the  National  Guard  after  muster  into  the  service  o£  the  United 
States  is  not  entitled  to  any  compensation  other  than  the  pay  and 
allowances  of  his  grade  in  the  National  Guard.  The  pay  which  an 
enlisted  man  on  the  retired  list  receives  is  given,  not  for  present  serv- 
ices, but  for  services  rendered  before  retirement,  and  is  in  the  nature 
of  a  pension  which  is  not  payable  to  a  soldier  on  the  active  list.  The 
pay  of  this  soldier  on  the  retired  list  is  in  abeyance  during  his  con- 
tinuance on  the  active  list  in  the  Army  of  the  United  States  (see  16 
Comp.  Dec,  87;  and  39  Ct.  CI.,  178).  On  muster-out  he  reverts  to  his 
place  on  the  retired  list. 

The  answer  to  question  (&)  is:  This  soldier  forfeits  his  right  to 
retired  pay  as  an  enlisted  man  of  the  Begular  Army  during  the 
p<!riod  he  is  serving  as  an  enlisted  man  of  the  Natioiud  Guard  in  tlie 
service  of  the  United  States.  ,  -  r 


DBOIBIOITB  OF  THB  OOHPCBOLXEB. 


An  auditor  Is  authorised  to  submit  to  the  comptroller  his  constractlon  of  ■ 
statute  upoD  wblcb  he  bases  his  right  to  receive  aod  hla  Jurladlctlon  to 
settle  certain  acconnta  which  are  being  submitted  to  anotber  audltw  lor 
settlement.    This  authority  extends  to  collections  as  well  as  to  payments. 
The  comptroller,  under  the  Joint  authority  coutnined  In  setrtlon  23C,  Revised 
Statutes,  and  the  act  of  July  31,  1894,  has  Jurisdiction  to  require  an  ac- 
counting for  flnea  collected  by  collectors  of  customs  under  the  act  of  July  16, 
1892,  as  amended,  and  to  decide  tlie  manner  In  which  sucb  accounting  sliall 
be  made. 
Pines  collected  by  collectors  of  customs  under  the  act  of  July  Ifl,  1892,  ai 
amended,  should  be  accounted  for  la  accounts  rendered  to  the  Department 
of  Commerce  and  settled  by  the  Auditor  for  the  State  and  Other  Depart- 
ments. 
Deoltian  by  Oonrtroller  Warwick,  Vebraary  IS,  1B17: 

The  Auditor  for  the  State  and  Other  Departments  submits  his  de- 
cision of  January  27, 1&17,  for  approval,  dlBapproval,  or  modification, 
&8  follows: 

"  During  September,  1916,  the  collector  of  customs  at  Eagle  Pass, 
Te\.,  collected  $50,  a  fine  imposed  under  the  provision  of  section  1 
of  the  act  of  July  16, 1892  {27  Stat.,  197),  as  amended  March  3,  1893 
?27  Stat.,  689),  by  the  creation  of  the  Department  of  Commerce  and 
Labor  and  the  transfer  thereto  from  the  Treasury  of  the  Bureau  of 
Statistics;  by  the  act  of  August  23,  1912  {37  Stat.,  407),  consolidat- 
ing in  the  Departjnent  of  Commerce  and  Labor  the  Bureau  of  Manu- 
factures and  the  Bureau  of  Statistics  into  the  Bureau  of  Foreign 
and  Domestic  Commerce,  and  by  act  of  March  4^  1913  {37  Stat.,  73ti), 
creatin^the  Department  of  Labor  and  changing  the  name  of  the 
former  Department  of  Commerce  and  Labor  to  Department  of  Com- 
merce. The  collection  of  $50  was  taken  up  by  the  collector  in  his 
account  rendered  to  the  Secretary  of  the  Treasury.  It  was  described 
as  a  customs  fine. 

"  The  original  provi^on  in  the  act  of  July  16, 1892,  ae  subeeqaently 
amended,  now  reads :  '  Hereafter  collectors  of  customs  shall  render 
to  the  Bureau  of  Foreign  and  Domestic  Commerce,  in  such  manner 
and  form  and  at  such  periods  as  the  Secretary  or  Commerce  may 
prescribe,'  etc.  The  amendments  require  in  other  places  in  the  sec- 
titHL  the  substitution  of  Secretary  of  Commerce  for  Secretary  of  the 
Treasury,  as,  for  instance, '  in  the  form  prescribed  by  the  Secretary 
of  Commerce.'  The  procedure  of  collectors  upon  violation  of  the 
section  is  prescribed  in  article  1041-1044  of  the  customs  regulations, 
191S. 

"  I  decide  that  collecCiona  of  fines  imposed  under  section  1  of  the 
act  of  July  16,  1892,  as  amended,  should  be  accounted  for  by  col- 
lectors of  customs  in  an  account  under  the  Department  of  Commerce 
and  be  settled  by  this  office ;  that  is  to  say,  that  the  collections  should 
be  included  in  the  accounts  now  rendered  by  collectors  of  transac- 
tions nnder  the  jurisdiction  of  the  Department  of  Commerce  for 
settlement  by  the  Auditor  for  tbe  State  and  Other  Departments." 
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The  above  cited  act  of  July  16,  1892,  as  amended  by  the  act  of 
March  S,  1898  (27  Stat,  689),  provides  that  collectors  of  customs 
shall  render  to  the  Bureau  of  Statistics,  in  such  manner  and  form 
and  atsuch  periods  as  the  Secretary  of  the  Treasury  may  prescribe, 
returns  of  exports  to  foreign  countries  leaving  the  United  Statea 
by  rail.  Any  person  who  shall  deliver  to  any  railroad  or  transpor- 
tation company  or  other  common  carrier  commodities  for  export,  is 
also  required  to  deliver  to  the  collector  of  customs  at  the  frontier 
port  through  which  the  goods  pass  a  manifest,  in  such  form  as  the 
Secretary  of  the  Treasury  may  prescribe,  exhibiting  the  kinds,  quan- 
tities, and  values  of  the  several  articles  delivered  for  exportation. 

This  act  further  provides: 

"  The  agent  or  employee  of  any  railway  or  transportation  company 
who  shall  transport  such  commodities  into  a  foreign  country,  before 
the  delivery  to  the  collector  of  customs  of  the  manifest  as  above  re- 
quii'ed,  shall  be  liable  to  a  penalty  of  $50  for  each  offense." 

Under  the  later  acts  cited  these  returns  are  required  to  be  made 
to  tlie  Bureau  of  Foreign  and  Domestic  Commerce  under  direction 
of  the  Secretary  of  Commerce  instead  of  the '  Secretary  of  the 
Treasury. 

It  is  noted  that  the  item  which  is  made  the  subject  of  this  sub- 
mission is  not  contained  in  an  account  now  before  the  Auditor  for 
the  State  and  Other  Departments,  but  has  been  disposed  of  in  a  set- 
tlement by  the  Auditor  for  the  Treasury  Department.  As  a  general 
rule  the  Comptroller  can  not  entertain  an  auditor's  construction  un- 
less it  is  based  on  an  item  or  items  involved  in  an  account  pending 
before  him  for  settlement,  in  which  case  sach  item  or  items  "  ^all  be 
suspended  and  payment  thereof  withheld  until  the  Comptroller  of 
the  Treasury  shall  approve,  disapprove,  or  modify  such  decision 
and  certify  his  action  thereon  to  the  auditor,"  in  accordance  with 
section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208). 

While  the  procedure  outlined  in  this  section  specifically  mentions 
"payments"  there  is  no  apparent  reason  why  it  is  not  applicable 
to  collections  appearing  in  sudi  accounts.  For  apparent  reasons, 
bowever,  an  exception  to  the  general  rule  should  be  made  in  cases  of 
the  character  involved  in  this  submission ;  that  is,  where  an  auditor 
deems  he  has  jurisdiction  over  an  item  which  has  been  settled  by  or 
submitted  to  another  auditor  for  settlement.  In  such  cases  an  audi- 
tor who  deems  he  has  jurisdiction  over  an  item  which  has  not  been 
submitted  to  him  for  settlement  is  within  his  righte  and  properly 
performs  his  duty  in  submitting  a  construction  of  the  statute  upon 
which  he  bases  bis  right  to  receive  such  accounts  and  bis  jmisdiction 
to  settle  them. 

eilO'— VOL.  28—17 29 
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The  Comptroller  under  the  general  authority  contained  in  section 
236,  Revised  Statutes,  and  section  5  of  the  act  of  July  31,  1894  (28 
Stat.,  206),  as  well  as  that  referred  to  above  in  section  8  of  the  same 
act,  has  ample  jurisdiction  to  entertain  the  auditor's  construction. 

The  manner  of  the  collection  of  the  fines  imposed  under  the  act  of 
July  16,  1692,  as  amended,  and  the  conditions  under  which  they  are 
collected  are  administrative  matters  over  which  the  comptroller  has 
no  control,  but  when  such  fines  are  paid  to  a  collector  of  customs  the 
comptroller  has  jurisdiction  under  the  laws  above  cited  to  require  an 
accounting  therefor  and  to  decide  the  manner  in  which  such  account- 
ing shall  be  made. 

As  to  the  particular  fine  involved  in  the  auditor's  submission,  the 
collector  of  customs  reports  that  the  sum  was  assessed  under  article 
1041,  Customs  Regulations,  1915,  under  circumstances  as  follows: 

"  Relative  to  the  nature  of  the  offense,  will  advise  this  office 
received  information  that  representatives  of  the  Mexican  de  facto 
Government  were  purchasing  supplies  of  all  kinds  in  Del  Bio,  Tex., 
and  shipping  same  to  Dryden  and  transporting  it  from  that  place 
by  regular  freight  wagons  to  Mexico  by  Shatter's  Crossing,  a  point 
on  the  Rio  Grande  Approximately  80  miles  from  the  nearest  port 
of  entry.  No  export  manifests  or  shippers'  declaration  were  ever 
filed  and  no  requests  for  permjt  to  export  at  place  other  than  port  of 
entry  had  been  filed  at  any  port  in  this  district.  An  officer  was 
detailed  to  investigate  the  matter,  and  upon  his  arrival  at  Shafter 
he  found  a  wagon  train  loaded  with  merchandise  of  all  classes  en 
route  to  the  river  for  exportation  to  Mexico.  In  view  of  the  fact 
that  in  all  probability  the  neutrality  laws  had  or  would  be  violated 
if  this  practice  was  allowed  to  be  continued,  this  office  thought  it 
advisable  to  assess  the  heaviest  penalty  for  the  offense,  and  all 
parties  connected  were  advised  that  in  the  future  no  exportations 
would  be  permitted  at  places  other  than  ports  of  entry,  except  on 
request  through  nearest  port  of  "entry,  and  that  same  must  be  ex- 
ported under  the  supervision  of  a  customs  officer  at  the  expense  of  the 
exporter." 

Article  1041,  Customs  Begulations,  1915,  provides: 

"  The  agent  or  other  employee  of  any  railway  or  transportation 
company  who  shall  transport  any  merchandise  into  a  foreign  country 
before  the  delivery  of  a  declaration  as  required  by  law,  except  as  pro- 
vided for  in  article  1040,  shall  be  liable  to  a  penalty  of  $30  for  each 
offense.'* 

Article  1040  referred  to  provides  that  if  such  declaration  or  mani- 
fest is  not  furnished  to  the  collector,  he  may  permit  the  exportation 
of  the  goods  upon  the  execution  of  a  bond  in  the  sum  of  $50  by  the 
transportation  company  to  furnish  within  15  days  the  shipper's 
declaration  or  manifest  required  by  law. 

These  articles  appear  in  the  Customs  Regulations,  1915,  under  the 
heading  "  Returns  to  Department  of  Commerce." 
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Article  1059,  which  aleo  appears  under  the  same  heading,  provides  r 

"Collectors  of  cu&toms  shall  report  without  delay  to  the  nearest 
I'nited  Stales  district  attornev  ana  to  the  Secretary  of  Commerce  all 
violations  of  the  provisions  ol  the  statistical  laws." 

From  the  foregoing  it  seems  clear  that  such  fines  as  the  one  in  ques- 
tion and  similar  ones  collected  under  the  act  of  July  16,  1892.  as 
amended,  are  not  collected  for  violations  or  evasions  of  the  customi^ 
laws  relating  to  duties  on  imports,  but  on  account  of  violations  of 
the  provisions  requiring  the  filing  of  manifest  or  declaration  of  ex- 
ports for  use  in  the  Department  of  Commerce  in  computing  statis- 
tics. Such  being  the  case,  it  is  evident  that  the  collection  of  such  fines 
should  be  reported  to  the  Secretary  of  Commerce. 

The  auditor's  decision,  holding  that  collection  of  fines  imposed  un- 
der the  act  of  July  16,  1892,  as  amended,  should  be  accounted  for  by 
collectors  of  customs  in  accounts  rendered  to  the  Department  of  Com- 
merce and  settled  by  the  Auditor  for  the  State  and  Other  Depart- 
ments, is  accordingly  approved. 


8TBEBT  CAB  FABBS. 

Etnptoyees  of  the  Qovemnient  engaged  In  Inspection  <1ut7  are  entitled  to  re- 
Imbnrsenient  for  expenaea  Incurred  for  street  car  fare  In  going  from  pince 
to  plftce  in  the  city  where  stationed  in  the  performonce  of  their  official 
duties,  bnt  are  not  entitled  to  reimbursement  for  snch  expenses  Incurred 
In  going  from  place  of  residence  to  place  of  wori. 

Deolilon  by  Comptroller  WKTWlok,  Etbmary  IS,  1917: 

H.  G.  Richey,  superintendent  of  construction,  post  office  and 
courthouse,  New  Orleans,  La.,  requested  February  fi,  1917,  a  revision 
of  the  action  of  the  Auditor  for  the  Treasury  Department  in  dis- 
allowing, by  Certificate  Ko.  54894,  dated  January  31,  1917,  his 
claim  for  reimbursement  of  forty  cents  paid  for  street  car  fare  dur- 
ing the  month  of  October,  1916,  at  New  Orleans,  his  official  station 
or  headquarters. 

Said  claim  was  for  four  round  trips  from  Mr.  Eichey's  office, 
United  States  customhouse  building,  Kew  Orleans,  to  the  marine 
hospital  in  said  city,  which  is  some  sixty-five  squares  distant. 

The  appellant  states  that  each  trip  was  made  on  official  business 
in  connection  with  his  worit  at  that  station.    Furthermore,  he  says : 

"  I  consider  my  office  my  headquarters  and  any  expense  incurred 
in  traveling  from  there  on  ofiicial  business  I  consider  should  be  paid 
by  the  Government.  If  the  boundary  of  the  city  of  New  Orleans 
was  to  be  taken  as  my  headquarters,  then  I  would  not  be  justified  in 
paying  car  fare  to  depots  or  on  trains  within  that'boundary.    •    •    •" 
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In  disallowing  snid  claim  the  auditor  said : 

■  "  The  rule  apparently  governing  the  Supervising  Architect's  Office 
prior  to  the  approval  of  this  claim,  as  well  as  this  office,  has  been 
Comptroller's  Decisions  Vol.  X,  453,  part  of  the  syllabus  of  which  is 
as  follows: 

" '  Officers  or  employees  whose  place  of  duty  is  fixed  by  law  or  by 
assignment  of  their  superior  officers  •  •  •  are  not  entitled  to  re- 
imbursement of  street  car  tickets  or  transportation  procured  while 
traveling  *  *  *  on  official  business  or  otherwise,  unless  such  ex- 
penses are  incurred  in  the  transportation  of  Government  property 
or  official  communications  requiring  their  personal  attendance.' 

The  appropriation,  "  General  expenses  of  public  buildings,  1917," 
(39  Stat.,  271),  from  which  it  is  proposed  to  pay  this  expense,  is 
general  in  terms  and  includes  all  expenses  of  inspection  in  connec- 
tion with  the  work  on  public  buildings,  contingencies  of  every  kind 
and  description,  a&d  incidental  expenses  not  enumerated,  etc. 

Notwithstanding  the  broad  terms  of  said  appropriation  there  are 
no  departmental  regulations  governing  expenses  of  this  kind.  How- 
ever, a  similar  question  was  presented  to  this  office  whether  customs 
inspectors  should  be  reimbursed  for  car  fare  necessary  in  the  per- 
formance of  their  official  duties  at  the  post  where  stationed,  and  in  a 
decision  of  August  12, 1915  (74  MS.  Comp.  Dec.,  631),  it  was  held: 

"Any  allowance  or  reimbursement  made  to  an  officer  or  employee 
for  expenses  incurred  in  going  between  bis  residence  and  his  work 
■  would  be  in  the  nature  of  an  additional  compensation  and,  as  such, 
prohibited  by  law,  but  expenses  incurred  in  going  from  place  to  place 
in  the  performance  of  his  official  duties  and  to  facilitate  such  per- 
formance are,  when  properly  authorized,  expenses  incident  to  the 
work  as  distinguished  from  personal,  or  what  are  usually  termed 
'travel,'  expenses. 

"The  decisions  of  this  office  relative  to  travel  expenses  have  no 
application  to  the  case  here  presented  because  if  the  car  fare  of 
these  inspectors  is  to  be  paid  by  the  Government  it  is  to  be  paid  not 
ns  a  traveling  expense  or  a  personal  expense  but  as  a  necessary  ex- 
pense incident  to  the  work  on  which  they  may  be  engaged. 

"  If  in  the  administration  of  the  customs  service  you  deem  it  neces- 
sary to  purchase  car  tickets  for  the  use  of  inspectors  in  the  perform- 
ance of  their  official  duties,  or  to  reimburse  them  for  amounts  ex- 
pended for  car  fare  where  the  purchase  of  tickets  is  impracticable, 
the  appropriation  in  question  is  available  for  that  purpose  (20  Comp. 
Dec,  64G;  74  MS.  Comp.  Dec,  102,  July  14,  1915).  But  it  is  not 
necessary,  nor  do  I  think  it  would  be  advisable,  for  you  to  arbitrarily 
limit  the  radius  of  an  inspector's  station  so  that  he  would  be  beyond 
the  limits  of  his  station  and  in  a  travel  status  when  performing  his 
daily  or  regular  duties  at  the  port." 

The  holding  in  that  case  would  apply  equally  to  this.  A  certifi- 
cate of  differences,  allowing  the  claim,  will  issue. 
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DISAIXOWASCES  BT  AUDITOIS. 

Au  niHlltor  te  withtiiit  autliorlty  to  make  a  dlsal)on-ance  In  ttie  sett?einent  of  a 
tllsbuT^lnft  ofllcer's  nccouDt  of  Itnns  that  were  not  paid  by  the  dtabiiriilng 
utUcer,  and  for  which  do  credit  1b  claimed  by  Bald  oRlcer  tn  his  accuunta. 

Decision  by  Comptroller  Warwick,  Febraary  12,  1917: 

Ut'orge  G.  ]^o.\,  disbursing  clerk,  Department  of  Labor,  applied 
January  30,  1917,  for  revision  of  the  action  of  the  Auditor  for  tlie 
Stiite  and  Otiier  Deport  men  ts  in  settlement  No.  6094,  dated  Novem- 
ber 10,  191C,  of  Mr.  Box's  acoonnt  for  the  quarter  ended  June  yo, 
1916,  wln'rein  the  auditor  disallowed  credit  for  three  items  on 
vouchers  and  in  amounts  as  follows: 

VowhiT  flG404,  El  Pnso  Spemlonieter  Service  Station S5.55 

Voucher  COim,  R.  Cnrter  Bnllantyne .'5 

Voucher  03132,  W.  H.'WnEuer • 2.25 

The  items  disallowed  will  be  considered  in  their  order. 

(1)  It  appears  that  in  response  to  advertisement  for  bids  for  cer- 
tain specific  repairs  to  an  automobile  owned  and  operated  by  the 
Inmiigration  Service  at  its  station  at  El  Paso,  Tex.,  the  EI  Paso 

Speedometer  Service  Station  submitted  a  proposal  as  follows: 

"  The  undersigned  agrees  to  furnish  the  following  articles  and 
labor  at  the  prices  stated  in  connection  with  the  overhauling  of  your 
Ford  automobile: 

One  right  front  fender J2.  .W 

One  rmliator,  1915  motlel 18.00 

1. 50 

. 1.00 

Two  side  curtains,   front 4. 00 

Two  side  curtains,  back 4.00 

Celluloid   in   back  curtoln 1.50 

Labor  of  flrat-clasa  mechanic  In  overhnulltig  entire  machine 15.00 

AddlCloDtil  pnrts  found  necessary  and  grease  and  oil  will  be  furnished  at  the 
usual  prices. 

Two  other  firms  also  submitted  proposals  for  the  specific  repairs 
and  for  overhauling  the  entire  machine,  their  respective  bids  as  to 
such  overhauling  being  $30  and  $35. 

The  contract  for  the  repair  parts  and  overhauling  was  awarded 
to  the  El  Paso  Speedometer  Service  Station,  and  after  making  the 
specific  repairs  and  additional  ones  determined  upon  aft«f  the  car 
had  been  taken  apart  and  examined,  that  company  submitted  charges 
for  additional  items  as  follows: 

\ts  per  hour J3.  75 

B  per  hour 1.80 
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The  ltdditional  charges  above  set  forth  were  paid  by  the  adminis- 
trative office,  and  the  auditor  disallowed  credit  &erefor  on  the 
ground  that  the  labor  involved  was  included  in  the  $15  bid  for  over- 
hauling the  entire  machine,  and  that,  therefore,  the  additional 
charges  were  without  consideration  and  therefore  unauthorized. 

With  respect  to  the  transaction  here  in  question,  the  supervising 
inspector  of  the  Mexican  border  district.  El  Paso,  Tex.,  in  a  letter 
dated  January  10,  1917,  stated  as  follows: 

"  •  •  *  The  matter  of  securing  a  remittance  was  taken  up  with 
the  company  named,  and,  after  thorough  discussion  and  full  expla- 
nation of  the  situation,  the  manager  of  said  company  declined  to 
make  refund.  As  a  further  reason  for  the  allowance  of  the  amount 
in  question,  it  is  felt  proper  to  state  that,  in  addition  to  the  informa- 
tion already  furnished  regarding  the  disputed  portion  of  the  account, 
further  investigation  disclosed  that  after  the  machine  bad  been  torn 
down,  incident  to  overhauling,  the  company  discovered  that  sev- 
eral parts  of  the  machine  were  in  such  condition  as  to  make  advis- 
able the  replacing  of  same  with  new  parts,  but  before  removing 
such  parts  the  manager  of  the  company  took  the  matter  up  with 
Inspector  McKee,  who  was  looking  after  the  repairs,  and  it  was 
explained  that  the  old  parts  could  m  left  as  they  were  without  addi- 
tional expense,  but  to  remove  and  replace  the  same  would  entail 
additional  expense,  both  for  labor  and  new  parts.  Inspector  McKee 
undoubtedly  discussed  the  matter  with  the  writer,  though  he  has  no 
recollection  thereof  at  this  time.  In  any  event,  the  company  was 
instructed  to  replace  the  additional  parts  with  the  understanding 
that  the  charge  for  the  extra  labor  would  be  allowed.  Obviously, 
the  company  could  have  kept  within  its  proposals  by  refraining  to 
call  attention  to  the  advisability  of  replacing  the  additional  worn 
parts  and  thus  escaped  its  obligation  to  perform  the  labor  neces- 
sarily incident  to  their  replacement.  Had  the  company  done  this  it 
would  simply  have  been  a  (juestion  of  time  when  it  would  have  been 
necessary  to  take  the  machme  down  again  and  incur  the  expense  of 
labor  incident  thereto,  and  those  involved  in  replacement  of  the 
additional  worn  parts.    •    •    * " 

It  is  to  be  noted  that  the  proposal  which  was  accepted  in  this  case 
provided  for  the  furnishing  of  certain  "articles  and  labor  in  con- 
nection with  the  overhauling"  of  the  automobile;  that  the  only  labor 
specified  therein  was  that  included  under  the  head  of  "  labor  of  first- 
class  mechanic  in  overhauling  entire  machine,"  although  it  was,  of 
course,  known,  and  doubtless  understood,  that  labor,  not  only  of  a 
mechanic,  but  in  all  probability  also  of  a  laborer,  would  be  needed 
in  installing  the  parts  specified  in  the  proposal  and  any  additional 
ones  found  necessary. 

It  would  appear,  therefore,  that  both  parties  to  this  contract  used 
the  term  "overhauling"  in  the  sense  of  necessary  labor  incident  to 
examining  the  machine  and  installing  whatever  parts  might  be 
needed  to  put  it  in  proper  running  order,  not  only  the  parts  specified 
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in  the  proposal,  but  also  any  additional  onea  that  might  be  found 
necessary.  This  view  is  strengthened  by  the  fact  that  while  the 
proposal  makes  provision  for  additional  ■parts,  if  found  necessary, 
■which,  it  was  stated,  were  to  be  furnished  at  the  usual  price,  there 
is  no  provision  in  the  proposal  relative  to  charging  for  any  ad- 
ditional labor  or  the  charge  to  be  made  therefor  that  might  be  in- 
volved in  installing  additional  part& 

The  explanation  of  the  supervising  inspector  above  quoted  does 
not  strengthen  the  case  from  the  standpoint  of  the  contractor,  and 
his  statement  to  the  effect  that  the  contractor  "  could  have  kept 
within  its  proposals  by  refraining  to  call  attention  to  the  advisability 
of  replacing  the  additional  worn  parts,  and  thus  escaped  its  ob- 
ligation to  perform  the  labor  necessarily  incident  to  their  replace- 
ment," is  in  the  nature  of  an  argument  for  making  the  additional 
payment  to  the  contractor  merely  for  doing  what  it  was  lawfully 
bound  to  do  under  its  contract. 

For  the  reasons  above  indicated  the  action  of  the  auditor  with 
respect  to  this  it«m  is  affirmed. 

(2)  This  item  relates  to  the  purch^e  from  a  commercial  concern 
of  gummed;  printed  labels  for  the  use  of  the  Department  of  Labor, 
separate  charges  being  made  in  the  voucher  for  the  labels  and  for 
the  printing  thereof. 

In  disallowing  credit  for  the  item  here  involved  the  auditor 
stated  as  follows: 

"  66931,  R.  C.  Baliantyne.  Printing  labels.  Section  87  of  act  of 
Jan.  12, 1895  (28  Stat.,  622),  requires  that  all  printing  for  the  execu- 
tive departments  shall  be  done  at  the  Government  Printing  Office. 
There  is  no  question  that  the  impression  of  the  text  on  the  labels  was 
printing  ana  that  it  was,  moreover,  the  printing  of  a  legend  pre- 
scribed by  the  department,  thus  printing  for  a  department.  This 
requirement  of  section  87  can  not  be  nullified  by  a  provision  of  the 
general  supply  contract  for  departmental  printing  by  commercial 
concerns ;  nor  is  it  material  that  the  Government  Printing  Office  is 
not  equipped  to  do  the  specific  kind  of  printing  involvea.  Other 
kinds  of  printing  for  which  the  Government  Printing  Office  is  not 
equipped  and  which  are  not  done  at  the  Government  Printing  Office 
are  nevertheless  performed  under  the  direction  of  the  Public  Printer 
with  charge  against  the  appropriation  for  public  printing  and  bind- 
ing. The  Comptroller  in  9  Comptroller's  Decisions,  666,  points  out 
the  purpose  of  Congress  that  the  Public  Printer  shall  act  as  agent  of 
the  Government  in  procuring  such  departmental  printing  as  must 
be  done  elsewliere  than  at  his  establishment  and  the  constructive 
inclusion  of  such  printing  within  the  requirement  of  section  87." 

It  has  been  ascertained  that  the  legend  or  text  printed  on  the  labels 
by  the  commercial  company  at  the  direction  of  the  Department  of 
Labor  consisted  of  certain  letters  used  as  symbols;  and  while  the 
plain  labels  might  be  purchased  and  used  by  the  general  public,  the 
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use  of  the  labels  mth  the  legend,  in  question  printed  Uiereon  vas 
limited  exclusively  to  the  Department  of  Labor.  It  is  evident,  there- 
fore, that  the  printing  here  involved  was  printing  for  an  executive 
department  within  the  meaning  of  the  act  of  January  12,  1895  (28 
Stat,  622),  and  the  fact  that  the  contract  for  furnishing  these  labels 
was  awarded  by  the  Greneral  Supply  Committee  can  not  operate  to 
render  legal  au  otherwise  illegal  purchase.  In  this  connection  see 
18  Comptroller's  Decisions,  6i2,  645.  Accordingly,  for  reasons  feiUy 
stated  in  the  decision  of  tiis  office  of  January  26,  1917  (23  Comp. 
Dec.,  416),  the  action  of  the  auditor  with  respect  to  this  item  is 
affirmed. 

(3)  This  item  involves  an  expense  incurred  by  W.  H.  Wagner, 
an  examiner  employed  under  the  Bureau  of  Naturalization,  for  the 
cost  of  a  section  on  a  Pullman  car  from  Washington,  D.  C,  to 
Chicago,  III,,  on  December  28",  1916,  while  in  a  travel  status. 

From  Mr.  Wagner's  statement  Gled  In  the  case  it  appears  that  his 
wife  accompanied  him  on  the  journey  in  question;  that  he  procured 
an  entire  section,  and  that  he  occupied  the  lower  berth  jointly  with 
his  wife — the  upper  berth  being  used  for  the  storage  of  clothing 
and  baggage,  and,  when  closed,  "  for  more  room  and  convenience  in 
the  use  of  the  lower." 

He  procured  the  lower  berth  on  a  transportation  request  and  paid 
cash  for  the  upper  berth.  The  prices  of  the  berths  were  $4.50  and  - 
$8.60,  respectively.    Neither  was  charged  in  his  expense  voucher. 

The  administrative  office  held  that  only  one-half  of  the  total 
expense  of  $8.10  was  properly  chargeable  to  the  Government,  and 
as  the  liability  to  the  railroad  inctirred  on  the  transportation  re- 
quest was  $4.50,  Mr.  Wagner  was  required  to  pay  over  to  the  dis- 
burring  clerk  the  difference  between  $4.05  and  $4.50,  or  46  cents. 

On  the  theory  that  only  one-half  of  the  cost  of  the  lower  berth 
was  chargeable  as  an  official  expense,  the  auditor  disallowed  $2.25 
on  this  item  in  the  settlement  of  the  disbursing  clerk's  account,  not- 
withstanding that  no  charge  whatever  had  been  made  by  Mr. 
Wagner,  or  paid  by  the  disbursing  clerk  to  him,  and  that  15  cents 
had  been  paid  in  by  this  traveler. 

It  is  clear  that  the  disallowance  can  not  stand,  irrespective  of  the 
merit  of  the  contention  that  only  one-half  of  the  cost  of  the  lower 
berth  is  chargeable  to  the  Government.  Clearly  the  auditor  can 
not  properly  disallow,  in  the  disbursing  clerk's  account,  an  item  that 
was  not  paid  by  the  disbursing  clerk,  and  for  which  no  credit  has 
been  claimed  by  him.    The  item  is  accordingly  allowed  on  revisdon. 

If  the  use  of  a  transportation  request  by  this  traveler  had  involved 
the  Government  in  expense  which  he  should  bear,  any  action  looking 
to  recovery  from  him  would  be  a  matter  entirely  outside  of  this  settle- 
ment of  the  disbursing  officer's  accounts.    In  this  connection  it  is 
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proper  to  say  that  the  matter  was  correctly  adjusted  by  the  adminis- 
trative office.  Two  tierths  were  used  jointly  by  the  traveler  and  his 
wife,  the  expense  was  divided  equally  between  them,  in  accordance 
with  decisions  of  this  office,  the  accommodations  were  not  unreason- 
able and  did  not  entail  any  expense  to  the  Government  in  excess  of 
what  would  have  been  incurred  if  Mr.  Wagner  had  traveled  alone. 


An  enlisted  man  of  Ute  Ooaat  Guard  is  "  In  line  of' duty  "  wltbln  tbe  meaning  of 
section  8  of  the  act  nf  Hay  4,  1882,  wbile  taking  recreation  at  a  time  when 
DO  other  duties  are  required  of  him,  provided  his  action  In  taking  such 
recreation  Is  sanctioned  or  approved  by  proper  authorities,  and  is  not  In 
violation  of  any  order,  rule,  or  regulation  of  the  service. 

The  widow  of  an  enlisted  man  In  the  Coast  Guard  who  was  drowned  white  en- 
gaged In  taking  recrentloii  in  n  sninll  bout  Is  entitled  to  the  tM>nt>flta 
provided  for  by  the  act  of  May  4,  18£i,  tor  an  enlisted  roan  who  dies  In 
line  of  duty  leaving  a  widow. 

DeolBlon  br  Comptroller  Warwiek,  February  13,  1917:  • 

Ellen  ^.  Strom  applied  January  11, 1917,  for  revision  of  the  action 
of  the  Auditor  for  the  Treasury  Department  in  disallowing,  by 
settlement  No.  54137,  dated  December  5, 1916,  her  claim  as  widow  of 
Alfred  O.  Strom,  late  gunner,  Coast  Guard  cutter  Acushnet,  for 
$1,191,  being  the  amount  alleged  to  be  due  her  under  the  provisions 
of  section  8  of  the  act  of  May  4,  1882  (22  Stat.,  57),  as  amended  by 
the  act  of  March  26, 1908  (35  Stat,  46),  and  made  applicable  to  men 
of  the  Coast  Guard  by  section  3  of  the  act  of  January  28,  1915  (38 
Stat.,  802). 

The  laws  just  cited  provide  that  if  any  officer,  warrant  officer,  or 
enlisted  man  of  the  Coast  Guard  shall 

"  die  by  reason  of  perilous  service  or  any  wound  or  injury  received 
or  disease  contracted  in  the  Coast  Guard  Service  in  line  of  duty 
leaving  a  widow,  *  •  •  such  widow  •  •  •  shall  be  entitled  to 
receive,  •  •  •  during  a  period  of  two  years,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe,  the  same 
amount  •  •  •  tiie  husband  •  *  *  would  be  entitled  to  receive 
as  pay  if  he  were  alive  and  continued  in  the  service." 

The  auditor  disallowed  this  claim  upon  the  ground  that  the  cause 
of  this  man's  death  was  other  than  "  by  reason  of  perilous  service  or 
any  wound  or  injury  received  or  disease  contracted  in  the  Coast 
Guard  Service  in  line  of  duty," 
The  material  facts  in  the  case  appear  to  he  as  follows : 
On  the  afternoon  of  July  24,  1915,  Gunner  Strom  left  the  vessel 
on  which  he  was  serving  alone  in  his  skiff  to  go  fishing.    After  leav- 
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ing  the  ship  he  was  seen  in  a  catboat,  with  his  skiff  towing  astern, 
standing  out  into  the  Sound  toward  Marthas  Vineyard.  When  near 
Nobska,  about  2  o'clock  in  the  afternoon,  he  left  the  catboat  and 
started  rowing  toward  shore,  saying  he  was  going  fishing.  He  did 
not  return  that  night,  and  on  the  afternoon  of  July  25, 1915,  his  body 
was  found  on  the  shore  near  the  Nobska  Light.  His  oars  and  white 
uniform  cap  had  washed  ashore  near  his  body.  His  skiff  was  found 
later  and  was  in  good  condition.  The  commanding  ofGcer  expressed 
the  belief  that  either  of  two  things  had  happened — (1)  that  he  cap- 
sized in  deep  water,  swam  ashore  on  the  oars,  and  was  so  injured  in 
contact  with  the  rocks  that  he  drowned  on  the  beach;  or  (3)  that  he 
tried  to  land  in  his  skiS  after  dark,  found  himself  among  bowlders 
in  a  moderate  swell  which  was  running  during  the  afternoon  and 
evening,  and  was  injured,  and  drowned  in  attempting  to  reach  the 
shore.  , 

It  is  understood  that  at  the  time  of  this  man's  death  he  was  not 
on  leave  or  furlough  in  the  usual  acceptation  of  those  terms,  but 
that  he  was  temporarily  absent  from  the  vessel  for  a  few  hours' 
recreation  ot  a  time  when  his  regular  duties  would  not  require  him 
to  remain  aboard.  His  action  in  leaving  the  vessel  in  his  skiff  to  go 
fishing  was  not  in  violation  of  any  order,  rule,  or  regulation  of  the 
service,  but  was  in  accordance  with  the  recognized  custom  of  per- 
mitting the  men,  for  the  good  of  the  service,  to  indulge  occasionally 
in  such  pastimes. 

Since  the  act  of  1882  was  passed  there  has  been  no  decision,  so 
far  as  can  be  found,  by  which  any  Comptroller  of  the  Treasury  has 
held  that  a  death  happening  under  conditions  similar  to  the  one  in 
this  case  was  or  was  not  in  the  line  of  duty.  There  have  been  deci- 
sions with  reference  to  disability  pay  under  section  7  of  said  act  dis- 
cussing whether  a  disease  resulting  in  a  disability  was  contracted  in 
the  line  of  duty  (7  Comp.  Dec,  567;  id.,  770). 

My  attention  has  been  called  to  section  4  of  the  net  of  March  3, 
1865  (13  Stat.,  488),  providing  for  bounty  for  soldiers  discharged 
for  wounds  received  in  line  of  duty,  and  to  the  joint  resolution  of 
April  12, 1866  (14  Stat.,  352),  in  which  it  was  directed  that  the  true 
intent  and  meaning  of  the  words  "in  line  of  duty"  in  said  act  of 
1865  was  that  the  benefit  should  be  extended  when  the  discharge  was 
by  reason  of  a  wound  received  while  actually  in  the  service  under 
military  orders,  not  at  the  time  on  furlough  or  leave  of  absence,  nor 
engaged  in  any  unlawful  or  unauthorized  act  or  pursuit 

This  legislative  interpretation  of  the  phrase  "  in  line  of  duty,"  as 
used  in  the  act  of  1865,  is  not  conclu^ve  as  to  the  meaning  of  said 
phrase  when  used  in  any  other  law. 

The  phrase  "  in  line  of  duty  "  has  appeared  in  various  laws  of  the 
United  States  since  1799,  and  in  1856  it  was  made  the  subject  of  « 
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Trell-considered  and  comprehensire  opinion  by  Caleb  Gushing,  Attor- 
ney General  of  the  United  States  (7  Op.  Att.  Gen.,  149).  In  the 
course  of  this  opinion  it  is  said  (p.  1S6) : 

"  *  •  •  An  officer  or  soldier  who  is  neither  under  orrest  nor 
in  confinement,  nor  on  furlough,  nor  absent  without  leave,  may  yet 
die  in  a  thousand  ways,  which  will  be  neither  of  disease  contracted, 
nor  of  casualties  by  drowning  or  otherwise,  nor  of  wounds  received, 
while  in  the  line  of  duty ;  as,  for  example,  in  a  chance  quarrel  or  in 
dangerous  amusements.     *     •     *" 

In  the  same  opinion,  on  page  156,  the  following  language  ap- 
pears: 

**  *  *  *  It  is  impossible  to  say  that  the  phrase  oaauaUies  or 
injuries  received  '  in  the  line  of  duty '  comprehends  ail  the  possible 
misadventures  of  mere  private  life,  which  may  happen  to  an  officer 
in  his  personal  affairs,  and  wholly  disconnected  irom  his  public 
duty,  though  he  be  not  on  furlough.  Suppose,  for  instance,  that 
an  officer  is  proprietor  of  a  stock  farm,  or  of  a  dwelling  or  store- 
houses on  rent,  or  is  interested  in  a  manufactory,  as  he  has  a  perfect 
right  to  be,  and  to  which  private  property,  without  neglect  of  any 
"  piDilic  diit^,  he  gives  occasional  attention;  and  suppose  that  in  the 
care  of  this  property  he  is  killed  by  the  kick  of  a  vicious  horse  of 
his  stock,  or  by  fall  from  the  scaffolding  of  one  of  his  tenements 
in  the  course  ot  reparation,  can  it  be  pretended  that  such  a  casualty 
or  injury  occurs '  in  the  line  of  duty,'  as  that  phrase  ia  employed  in 
tbe  pension  acts?     Most  assuredly  not." 

The  whole  tenor  of  this  opinion  is  to  the  effect  that  a  disability  or- 
death  can  not  be  held  to  be  the  result  of  an  injury  or  disease  received 
or  contracted  "  in  line  of  duty  "  unless  it  is  shown  that  an  act  of  duty 
performed  had  relation  of  causation,  mediate  or  immediate,  to  the 
wound,  the  casualty,  the  injury,  or  the  disease  producing  the  disabil- 
ity of  death.  (See  also  17  Op.  Atty.  Gen.,  112;  Rhodes  v.  United 
Stales,  79  Fed.  Bep.,  740.) 

In  the  opinion  reported  in  17  Op.  Atty.  CJen.,  it  was  said  (p.  173) : 

"  The  phrase  '  in  the  line  of  duty'  has  been  uniformly  used  in  the 
statutes  from  1799  to  the  present  time  in  defining  the  right  of  pen- 
sions. It  received  elaborate  discussion  from  Mr.  Attorney  General 
Gushing  in  1855  (7  Op.,  149),  and  as  Congress,  since  the  publication 
of  that  opinion,  has  not  seen  proper  to  siibstitnte  any  other  expres- 
sion, we  are  justified  in  concluding  that  it  stands  in  the  statutes 
invested  with  the  meaning  expressed  by  Mr.  Cus*hing." 

In  this  connection  it  is  noted  that  the  act  of  May  13, 1908  (35  Stat., 
128),  which  authorized  the  payment  of  six  months'  pay  in  the  case 
of  an  officer  or  enlisted  man  of  the  Navy  or  Marine  Corps  who  should 
die  thereafter  from  wounds  or  disease  contracted  in  the  line  of  duty, 
was  amended  by  the  act  of  August  22,  1912  {37  Stat.,  329),  by  sub- 
stituting for  the  phrase  "  contracted  in  the  line  of  duty  "  the  phrase 
"not  the  result  of  his  own  misconduct,"  and  also  that  the  act  ot 
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May  11, 1908  (35  Stat,  108),  providing  for  similar  relief  in  &a  case 
of  officers  and  enlisted  men  of  the  Army,  was  likewise  amended  by 
the  act  of  March  3, 1909  (35  Stat.,  735). 

Tiie  reason  for  the  change  in  these  Army  and  Navy  laws  is  not 
known.  The  effect  is  to  increase  the  number  of  cases  in  which  pay- 
ments will  be  due,  and  it  may  be  that  Congress  intended  that  for 
the  payment  of  this  six  months'  gratuity  there  should  be  nu  ne- 
cessity for  proving  the  origin  of  disease,  but  the  grant  was  to  be 
dependent  only  on  the  fact  that  the  officer  or  enlisted  man  was  in 
the  service  and  the  wound  or  disease  from  which  he  died  was  not  the 
result  of  his  own  misconduct. 

This  office  had  under  consideration  the  claim  of  a  beneficiary  of 
an  officer  of  the  Army  who  had  died  in  September,  1908,  after  a 
leave  of  absence  and  while  returning  to  duty  under  orders.  Upon 
tile  certification  by  the  War  Department  that  the  officer  died  from 
disease  not  contracted  in  the  line  of  duty,  the  Comptroller  held  that 
as  the  death  occurred  before  the  amendment  by  the  act  of  March 
3,  1909,  of  the  act  of  May  11.,  IPOS,  no  payment  could  be  made,  and  , 
that  the  act  of  1909  had  no  retroactive  effect  (15  Comp.  Dec.,  89(>). 

The  same  case  was  before  the  Court  of  Claims  upon  a  suit  against 
the  United  States  for  the  six  months'  gratuity,  and  that  court  ren- 
dered an  opinion  {Moore  v.  United  States,  48  Ct.  CIs.,  110),  to  the 
effect  that  a  soldier  is  "in  line  of  duty"  until  separated  from  the 
service  by  death  or  discharge  if  during  such  period  he  has  submitted 
to  all  of  its  laws  and  regulations ;  that  he  is  "  in  line  of  duty  "  while 
on  leave  of  absence ;  but  that  the  wounds  or  disease  must  not  be  the 
result  of  his  own  misconduct.  The  court  ordered  judgment  for  the 
plaintiff,  construing  the  act  of  May  11, 1908.  to  mean  the  same  thing 
as  was  meant  after  it  was  amended,  and  holding  that  the  act  of 
March  3, 1909,  makes  certain  the  intent  of  the  act  of  1908. 

Having  in  view  the  case  that  was  before  the  court,  I  doubt  if  the 
decision  is  authority  for  the  proposition  that  the  act  of  1909  did  not 
broaden  the  application  of  the  act  of  1908  or  that  a  soldier  is  in 
line  of  duty  when  on  leave  of  absence.  The  facts  stated  in  the  case 
indicate  that  the  officer  was  proceeding  under  orders  to  rejoin  his 
regiment. 

In  each  of  the  cases  hereinbefore  cited,  in  which  a  narrow  con- 
struction was  given  to  the  phrase  "  in  line  of  duty  "  (7  Op.  Atty. 
Gen.,  149;  17  id.,  172;  79  Fed.  Rep.,  740),  the  opinion  was  rendered 
with  reference  to  pension  laws.  But  an  examination  of  the  numer- 
ous rulings  by  the  Department  of  the  Interior  in  pension  cases,  with 
reference  to  the  meaning  of  said  phrase,  indicates  that  notwithstand- 
ing these  opinions  it  has  not  been  the  practice  to  refuse  a  pension 
in  a  case  where  the  injury  was  received  while  the  man  was  engaged 
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temporarily  in  a  reasonable  form  of  recreation  or  exercise  not  re- 
quired ae  a  part  of  his  re^lar  duty. 

It  appears  to  have  been  the  practice  of  the  auditor  in  the  settle- 
ment of  claims  for  benefits  under  the  act  of  1882  to  construe  the 
phrase  "  in  line  of  duty  "  along  Mie  lines  of  the  interpretation  given 
by  direction  of  Congress  to  said  phrase  in  the  bounty  law,  supra,  and 
the  interpretation  placed  upon  pension  laws  by  the  Department  of 
the  Interior.  Some  cases  have  been  found  of  claims  allowed  by  the 
auditor  to  beneficiaries  when  the  employees  were  killed  by  accident 
while  returning  from  temporary  leave  or  when  they  were  otherwise 
not  actually  in  the  performance  of  the  duties  required  of  them. 

In  the  present  case  it  appears  that  Strom  lost  his  life  as  the  result 
of  an  accident.  He  was  in  the  service  more  than  twenty  years  with 
a  record  marked  "  excellent "  for  proficiency,  attention  to  duty, 
sobriety,  ability,  and  in  every  other  particular.  In  the  circum- 
stances there  can  be  no  presumption  that  his  death  was  due  to  mis- 
conduct 

The  fact  of  his  proficiency  in  handling  a  boat  is  well  established, 
and  his  conduct  in  leaving  his  vessel  for  but  a  few  hours  was  in 
accordance  with  the  usual  custom  of  the  service.  His  intention  was 
to  engage  in  a  harmless  amusement  or  recreation  very  properly  con- 
nected with  his  service,  tending  to  increase  his  efficiency  in  the 
service,  and  to  keep  himself  in  good  physical  condition.  For  a  man 
of  his  occupation,  training,  and  experience  there  was  nothing  hazard- 
ous or  unusual  in  going  alone  in  a  skiff. 

In  view  of  the  practice  hereinbefore  referred  to,  I  believe  this 
claim  should  be  allowed.  It  is  true  that  there  may  be  many  cases 
not  coming  within  the  phrase  "  in  line  of  duty,"  but  it  is  unnecessary 
and  will  serve  no  useful  purpose  now  to  discuss  hypothetical  cases. 
Such  discussion  does  not  prove  of  great  value  when  an  actual  case 
with  its  attendant  facts  and  circumstances  is  presented  for  decision. 
It  is  sufficient  to  hold  that  the  present  case  comes  within  the  law. 

The  papers  in  this  claim  bear  the  following  indorsement  by  direc- 
tion of  the  Captain  Commandant  of  the  Coast  Guard : 

"  Referred  to  the  Surgeon  General,  Public  Health  Service,  with  the 
request  that  he  will  state  hereon  whether,  in  his  opinion,  the  inclosed 
evidence  of  death,  and  that  it  resulted  from  disease  contracted  in  the 
line  of  duty  in  the  Coast  Guard,  should  be  considered  sufficient," 

The  next  indorsement  is  by  direction  of  the  Sargeon  General  of  the 
Public  Health  Service,  and  reads  as  follows : 

"Returned  to  the  Captain  Commandant  Coast  Guard  with  the 
opinion  that  the  evidence  of  death  herewith  submitted,  and  that  it 
resulted  from  disease  contracted  in  the  line  of  duty  in  the  Coast 
Guard,  should  be  considered  sufficient" 
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In  view  of  the  fact  that  there  is  no  evidence  with  the  claim  indi- 
cating that  the  deceased  suffered  from  any  disease,  it  is  not  under- 
stood why  the  claim  was  referred  to  the  Surgeon  General,  nor  why 
the  latter  expressed  the  opinion  as  to  disease  shown  in  the  indorse- 
ment. Indorsements  on  other  claims  for  sudden  death  by  accident 
appear  in  the  same  form.  Such  a  pro  forma  printed  indorsement 
used  indiscriminately  weakens  the  value  of  any  opinion  upon  a  real 
case  of  death  from  disease. 

From  an  examination  of  a  list  of  cases  which  have  been  allowed  by 
the  Auditor  for  the  Treasury  Department  where  the  death  was  found  ■ 
to  be  due  to  disease,  it  would  appear  that  the  question  of  whether 
in  each  case  the  disease  was  contracted  in  line  of  duty  was  deter- 
mined by  the  auditor  largely,  if  not  entirely,  upon  the  opinion  of 
the  Public  Health  Service. 

The  opinion  of  a  medical  officer  is  of  value  and  is  usually  to  be 
accepted,  but  it  does  not  relieve  the  auditor  of  responsibility  when  he 
allows  or  disallows  a  claim  if  the  evidence  before  him  makes  it  uncer^i 
tain  whether  or  not  the  disease  was  contracted  in  line  of  duty  or  was 
the  cause  of  death.  This  responsibility  is  shared  by  the  Comptroller 
of  the  Treasury  if  he  approves  the  action  of  the  auditor  on  revision 
or  fails  to  revise  accounts  upon  his  own  motion. 

The  action  of  the  auditor  in  disallowing  this  claim  is  re- 
versed,    *     •     *. 


Officers  of  the  National  OuortI  are  not  entitled  to  have  their  authorized  private 
mounts  transported  at  Federal  eiipense  from  the  mobilization  camp  to  tbelr 
home  rendezvous  when  mustered  out  of  the  Federal  service  at  said  mobiliza- 
tion camps. 

Comptroller  Warwick  to  the  Becretar;  of  War,  Febnuur  IS,  1017: 

By  your  refei-ence  of  the  2d  instant  of  papers  forwarded  to  you  by 
the  Judge  Advocate  (ieneral,  you  request  my  decision  of  the  question 
whether  W.  S.  Metcalf,  colonel  First  Infantry,  Kansas  National 
Guard,  who  was  mustered  out  of  the  Federal  service  at  State  mobili- 
zation camp,  is  entitled  to  have  his  authorized  private  mount  trans- 
ported at  Federal  expense  from  the  mobilization  camp  to  home 
rendezvous. 

The  inclosed  bill  of  lading.  No.  883,  shows  that  on  October  80, 1916, 
there  were  transpyorted  over  the  Union  Pacific  Railway  from  Fort 
Riley,  Kons.,  to  trfiwrence,  Kans.,  a  distance  of  97  miles,  certain 
articles  of  property,  including  one  horse,  the  private  mount  of  t^ol. 
Metcalf,  First  Infantry,  Kansas  National  Guard,  and  one  horse,  the 
private  mount  of  Maj.  Means,  of  same  organizatioo. 
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On  October  31,  1916,  The  Adjutant  General  of  the  Army  notified 
the  commanding  general  of  the  Southern  Department  that — 

"  Private  mounts  of  National  Guard  officers  mustered  out  of  Fed- 
eral service  nt  State  mobilization  camps  can  not  legally  be  trans- 
Eorted  at  Federal  expense  from  State  mobilization  camps  to  their  ' 
ome  rendezvous." 

By  indorsement  dated  January  2,  1917,  the  depot  quartermaster  at 
Chicago,  111.,  forwarded  the  inclosed  bill  of  lading  to  the  adjutant 
general  of  Kansas  with  request  that — 

"Col.  Metcalf  and  Maj.  Means,  First  Infantry,  Kansas  National 
Guard,  be  called  upon  to  make  remittance  of  $8.75  each  to  cover 
transportation  of  private  mounts,  as  shown  on  the  inclosed  bill  of 
lading.  Remittance  should  be  in  favor  of  tbe  depot  quartermaster, 
Chicago,  111." 

The  papers  were  returned  January  15,  1917,  with  Col,  Metcalf's 
statement  of  facts  as  follows : 

"  I  am  a  field  officer  of  the  National  Guard  and  as  such  required 
to  provide  myself  with  suitable  mounts.  On  the  call  of  tlie  Presi- 
dent in  June,  1916,  I  proceeded  to  Fort  Riley  with  my  authorized 
mount  on  Government  transportation.  On  relief  from  Federal  duty 
in  October.  1916,  I  proceeded  to  my  home  in  Lawrence,  Kans.,  with 
my  authorized  mount,  being  still  a  field  officer  of  the  National  Guard 
required  to  own  a  suitable  mount  and  subject  to  call  by  the  President 
for  Federal  duty  at  any  time.  I  think  the  mount  as  much  entitled  to 
Government  transportation  as  I  was  myself.     *     *     •  " 

The  following  is  a  copy  of  an  opinion  of  the  Judge  Advocate  Gen- 
eral of  the  Army  October  28, 1916,  on  this  subject: 

"  2.  Section  4  of  paragraph  1098,  Army  Regulations,  1913,  pro- 
vides that — 

"'The  horses  of  deceased  or  retired  officers  or  officers  ordered  to 
their  homes  to  await  retirement,  or  of  officers  effecting  a  voluntary 
transfer,  will  not  be  transported  at  public  expense.' 

"In  an  opinion  of  this  office  dated  May  28,  1912  (J.  A.  G.  O., 
C24629),  with  respect  to  the  shipment  of  two  horses  of  a  deceased 
soldier  to  his  home,  it  was  stated  in  part  that — 

" '  *  *  *  the  possession  and  uae  of  a  horse  is  an  incident  to 
duty.  The  allowances  in  connection  with  the  personally  owned 
horses  of  mounted  officers  accrue  when  an  officer  whose  duties  require 
him  to  be  mounted  becomes  the  owner  of  a  horse  for  use  in  the 
performance  of  those  duties.  If  the  officer's  station  is  changed,  the 
transportation  of  his  horse  becomes  a  charge  against  the  Quarter- 
master's  Department,  within  certain  limits,  because  his  duties  as  a 
mounted  officer  contmiia  On  the  other  hand,  when  the  mounted 
status  ceases,  as  upon  transfer  to  the  class  of  officers  not  required  to 
be  mounted,  at  retirement  from  active  service  or  by  death  the 
expense  of  maintaining  and  transporting  the  horse  ceases  to  be  a 
charge  against  the  public' 

"^d  Held,  that  uie  transportation  at  public  expense  of  the  horse 
of  the  deceased  officer  was  not  warranted  oy  the  regulations. 
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"  3.  In  the  present  case  the  officer  was  mustered  out  of  the  military 
service  of  the  United  States  at  the  mobilization  camp,  and  then  and 
there  ceased  to  be  an  officer  in  said  service  and  the  need  for  his  mount 
to  enable  him  to  perform  the  duties  as  said  officer  thereupon  ceased 
at  thjt  place.  I  think  this  is  analogous  to  the  case  of  a  mounted 
officer  transferred  to  the  class  of  officers  not  retjuired  to  be  mounted, 
supra,  and  as  there  is  no  law  or  regulation  provided  for  the  transpor- 
tation of  the  private  mounts  of  officers  mustered  out  of  the  military 
service  of  the  United  States  to  their  homes,  it  is  the  opinion  of  this 
office  that  the  private  mounts  of  National  Guard  officers  mustered  out 
of  the  Federal  service  at  State  mobilization  camps  can  not  legally  be 
transported  at  Federal  expense  from  State  mobilization  camps  te 
their  home  rendezvous." 

I  do  Dot  find  any  law  or  regulation  now  in  force  which  in  specific 
terms  provides  for  the  transportation  of  the  private  mounts  of  officers 
from  their  place  of  muster  out  of  the  military  service  of  the  United 
States  to  their  homes. 

Section  220  of  the  Revised  Statutes  provides; 

"  The  transportation  of  troops,  munitions  of  war,  equipments,  mili- 
taiT  property,  and  stores  throughout  the  United  States  shall  be 
under  the  immediate  control  and  supervision  of  the  Secretary  of  War 
and  such  agents  as  he  may  appoint." 

Prior  to  March  23,  1910,  the  question  of  the  transportation  of  an 
officer's  horses  from  place  to  place  seems  to  have  been  left  entirely 
to  department  orders  and  regulations  (6  Comp.  Dec.,  826).  The  act 
of  March  23, 1910  (36  Stat,  255),  provides: 

"  •  •  *  hereafter  transportation  may  be  furnished  for  the  owned 
horses  of  an  officer,  not  exceeding  the  number  authorized  by  law,  from 
point  of  purchase  to  his  station,  when  he  would  have  been  entitled  to 
and  did  not  have  his  authorized  number  of  owned  horses  shipped 
upon  his  last  change  of  station,  and  when  the  cost  of  shipment  does 
not  exceed  that  from  his  old  to  his  new  station.'* 

Paragraph  2,  War  Department  General  Orders,  No.  26,  of  February 
9, 1899,  is  as  follows: 

"  By  direction  of  the  Secretary  of  War,  the  following  is  published 
for  the  information  and  guidance  of  all  concerned :  The  Quartermas- 
ter's Department  will  furnish  transportation  for  the  private  horses  of 
officers  of  Volunteers  who  may  be  mustered  out  of  the  service  on 
account  of  the  muster  out  of  their  organizations,  or  by  reason  of  their 
services  being  no  loneer  required,  from  the  places  where  they  are 
mustered  out  to  the  places  where  they  were  enrolled  or  entered  the 
volunteer  Bervice^  respectively,  provided  it  be  shown  that  such  private 
horses  were  obtained  at  the  latter  places." 

Said  Order  No.  26  has  not  been  carried  into  the  Arm;  Begulations. 
In  the  act  of  August  29, 1916,  making  appropriations  for  the  sup- 
port of  the  Army  for  the  fiscal  year  ending  Jtme  SO,  1917,  under  the 
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heading  ^^.Traruportaiion  of  the  Army  and  tie  supplies "  (89  Stat., 
fi38),  are  proTisdons  as  follows: 

"  For  transpcHt&tion  oi  the  Army  and  its  supplies,  including  trans- 
portation of  the  troops  when  moving  either  b^  land  or  water,  and 
of  their  baggage,  including  the  cost  of  packing  and  orating;  for 
transportation  of  recruits  and  recruiting  parties;  of  applicants  for 
enli^ment  between  recruiting  stations  and  recruiting  depots;  for 
travel  allowance  to  enlisted  men  on  discharge,  and  members  of  the 
National  Guard  who  have  been  mustered  into  the  service  of  the 
United  States  and  are  dischar^d  for  physical  disabilities :  Provided, 
That  hereafter  when  an  enlisted  man  having  ten  or  more  years' 
service  in  the  Army  is  discharged  on  accoimt  of  disability  incurred 
in  the  line  of  dutv,  transportation  of  his  authorized  change  ol  sta- 
tion allowance  of  baggage  from  his  last  duty  station  to  his  home,  in 
addition  to  other  travel  allowances  fiied  by  law,  may  be  authorized 
by  the  Secretary  of  War :  Provided  further.  That  when  members  of 
the  National  Guard,  who  have  been  mustered  into  the  service  of  the 
United  States,  have  been  discharged  under  the  order  of  the  War 
Department  which  provides  that  members  of  the  National  Guard 
with  dependent  families  may  be  mustered  out,  transportation  from 
their  position  on  the  Mexican  border  to  their  homes  may  he  author- 
ized by  the  Secretary  of  War;    •    •    •-" 

The  law  of  August  29,  1916,  supra,  appropriates  funds  for  the 
payment  of  transportation  of  the  troops  and  of  their  baggage,  etc. 
Automobiles  have  been  included  in  the  term  "  baggage  "  (22  Comp. 
Dec,  558  and  67d) ,  but  the  utmost  extent  of  meaning  given  said  term 
would  hardly  include  horses  {18  Comp.  Dec,  494). 

The  following  is  an  extract  from  the  decision  of  the  Court  of 
Claims  January  15,  1917,  in  the  case  of  lUinoia  Central  Railway 
Company  v.  The  United  States: 

"  The  act  approved  April  27, 1914,  contains  this  provision : '  Here- 
after private  mounts  of  officers  in  excess  of  the  authorized  mounts 
may  be  shipped  on  Government  bill  of  lading  with  authorized  mounts 
and  reimbursement  collected  for  transportation  charges  on  ^uch 
excess  mounts.' 

**This  statute  by  its  terms  applies  to  mounts  in  excess  of  the 
authorized  mounts  of  officers  and  plainly  applies  to  officers  who  are 
changing  stations,  and  has  no  relation  to  authorized  mounts  being 
shipped  oy  officers  who  are  ordered  '  over  the  seas,'  to  their  homes, 
or  to  any  other  place  in  the  United  States.  Indeed,  the  enactment 
■  of  this  law  goes  to  show  that  it  was  necessary  to  have  the  authority 
of  law  for  the  transportation  of  excess  mounts  on  change  of  station, 
and  that  such  transportation  could  not  legally  be  provided  for  by 
regulation.  If  that  was  necessary,  then  certainly  it  would  appear 
that  the  transportation  of  privately  owned  horses  to  points  in  the 
United  States  must  be  provided  for  by  law,  and  that  no  regulation 
with  respect  to  snch  transportation  is  legal. 

"  It  is  true  that  paragraph  1098  of  the  Army  Kegulations  does  pro- 
vide as  follows:  '6.  C^Bcers  ordered  for  extended  service  over  the 
seas,  or  to  Alaska,  if  they  so  desire,  may  have  their  authorized  mounts 
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transported  from  their  old  stations  to  any  designated  pcont  in  the 
United  States  for  safe-keeping,  and  upon  their  return  transported 
to  their  new  stations  in  the  United  States.' 

"  In  the  absence  of  any  statute  authonzing  the  payment  for  the 
transportation  of  horses,  which  are  the  property  of  officers  of  the 
Army  and  not  the  property  of  the  United  States,  and  in  the  absence 
of  any  provision  in  the  appropriation  acts  can  the  Secretary  of  War, 
by  the  promulgation  of  a  regulation,  bind  the  Qovernment  for  the 
payment  of  the  transportation  of  horses,  the  private  property  of 
Amrv  officers  f 

"  This  court  has  repeatedly  passed  upon  the  effect  of  regulations 
of  the  executive  departments.  It  has  uniformly  held,  that  such 
regulations  could  only  hare  the  force  and  effect  of  law  when  they  are 
not  in  contra ventitsi  to  existing  law,  and  when  they  are  promulgated 
for  the  purpose  of  carrying  into  effect  the  law  in  res^wct  to  which 
they  are  promulgated. 

•  ••«*•« 

"  We  have  been  unable  to  find  any  authority  or  even  suggestitHi  tiiat 
the  heads  of  departments  can,  by  regulation,  require  from  the  Gov- 
ernment the  payment  of  money  for  any  purpose  not  specifically  au- 
thorized by  law. 

"  The  court  is  therefore  of  opinion  that  t^e  regulation  above  quoted 
is  invalid  and  of  no  effect."    *    *    • 

Upon  the  facts  before  me  1  am  of  opinion  that  there  is  no  author- 
ity for  the  transportation  of  Co).  Metealf 's  private  mounts  at  public 
expense  from  the  place  of  his  muster  out  of  the  service  of  the  United 
States  to  his  home.  See  page  11,  War  Department  Bulletin  No.  47, 
of  November  16, 1916. 


EXIXV8BB   AT   UUTAXT   TKAIHIHO   OAKTS,   nATTSBUKa,   JT.   T. 

Persons  who  attended  tbe  mllltar?  training  camps  at  Plattsburg,  N.  T.,  prior 
to  August  29,  1916,  tbe  date  of  the  act  which  appropriated  for  the  ez- 
penaes  of  subslsteoce  aod  transportation  of  those  attending  said  camps, 
and  who  were  at  tbe  time  of  attending  the  camps  required  to  deposit  a 
epeclfled  amount  to  cover  their  exx»ensefl  while  at  the  camp,  are  not  en- 
titled to  a  refund  of  the  amount  deposited  In  excess  of  the  actual  cost  of 
their  subsistence  while  In  the  camp. 

Iteoliloa  Hr  Oomptroller  Warwick,  Febnuur  16,  1817: 

Bufus  S.  Lusk  applied  January  6,  1917,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
119844,  dated  December  22,  191S,  of  his  claim  for  reimbursement 
of  expenses  incurred  by  him  at  the  military  training  camps  at 
Plattsburg,  N,  Y.,  in  the  period  from  July  5  to  September  6,  1916. 

By  said  settlement  the  auditor  allowed  claimant  the  sum  of 
$64.69,  the  account  being  stated  by  the  auditor  aa  follows: 
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TrnuBiNirtutlon  frwu  WaotUnffton,  D.  O..  to  Plattalrarft.  N.T„  and  retum.  126. 60 
l'«rli>r-car  fare  from  Waslilngton,  D.  C  to  New  Vork  City,  $1.2S,  and 
mI<  •^>lns-(-iir  fare  from  New  York  City  to  Plattsburg,  $2,  aame  re- 
tiimlnt; C  50 

Sulhilsteiire  while  at  camp  from  July  B  to  Aogiist  5,  1»10 17.50 

Sul>8lit«Doe  while  Rt  caoip  front  Angust  10  to  Sqrtember  6, 1016,  28  dayn.    14.00 

Net  tinioiint  due  claimant 64. 69 

Claimant  states  that  he  was  at  the  July  camp  from  Jaly  5  to 
August  S,  a  totiil  of  35  days,  for  which  he  paid  $17.50  for  subsistence. 

The  auditor  disallowed  the  difference  between  the  amount  claimed 
as  cost  of  subsistence  from  August  10  to  September  6,  1916,  namely, 
$;^5.  and  the  amount  allowed  by  him,  namely,  $14,  because : 

"The  War  Department  certifies  that  claimant  paid  $14  for  sub- 
sistence while  at  camp  and  that  $11  of  the  $25  paid  by  him  was  used 
for  expenses  of  the  camp  eonsisting  of  mess  shacks,  roads,  latrines, 
fuel  and  repair  of  trucks,  extra-duty  pay  of  cooks  and  waiters,  etc., 
and  for  this  latter  amount  there  is  no  authority  to  make  reimburse- 
ment." 

The  claimant  has  not  accepted  payment  of  the  amount  allowed  by 
the  auditor.  Objection  to  the  auditor's  settlement  is  made  as  to  the 
item  disallowed  only. 

It  is  shown  by  the  report  of  the  military  authorities  in  charge  of 
the  citizen's  camp  at  Plattsburg  that  claimant  attended  the  training 
camp  from  August  10  to  September  6,  1916,  both  inclusive,  n  period 
of  28  days.  During  this  time  he  was  in  what  was  termed  the  senior 
division.  It  appears  that  upon  his  arrival  at  camp  he  deposited  with 
the  authorities  there  $30,  which  was  "for  camp  expenses,  mess,  and 
to  cover  loss  or  damage  to  Government  property."  (See  Bulletin, 
Headquarters,  Eastern  Department,  1916,  Military  Training  Camps, 
Plattsburg,  N.  Y.,  Eastern  Department,  U.  S.  Army.)  It  was  stipu- 
lated in  said  bulletin  that  "if  there  is  no  such  loss  or  damage,  $5  of 
the  deposit  will  be  returned  in  each  case  at  expiration  of  camp,"  It 
is  stated  by  claimant  that  $5  was  returned  to  him. 

The  War  Department  reported  to  the  auditor  that  the  number 
of  days  Mr.  Lusk  was  on  duty  at  the  August  camp  was  28,  and  the 
amount  paid  for  subsistence  while  at  camp  was  $14.  In  another 
case  of  attendance  from  August  10  to  September  G  upon  inquiry  by 
the  auditor  the  commanding  general  of  the  Eastern  Department 
stated,  November  28,  1916,  as  follows: 

"  Mr.  Allen  was  in  error  in  stating  that  he  paid  $25  for  subsist- 
ence in  camp.  If  he  attended  camp  uir  25  days  he  paid  $14  for  sub- 
sistence. The  remaining  $11  of  this  $25  deposited  was  for  his  share 
of  the  camp  expenses.     (See  marked  copy  of  bulletin  herewith.)" 

The  bulletin  referred  to  in  said  report  is  that  to  which  reference 
is  made  above.  The  25  days  mentioned  in  this  indorsement  evi- 
dently was  intended  for  28  days. 
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On  December  4,  1916,  the  Quartermaater  G}«neral  of  the  Army  re- 
4juested  information  as  follows : 

"  It  is  requested  that  the  commanding  general  of  the  Eastern  De- 
partment be  asked  to  specify  the  items  composing  the  *camp  ex- 
Senses '  or  the  nature  of  these  expenses  referred  to  in  the  first  in- 
orsement  hereon.  This  information  is  desired  as  early  as  prac- 
ticable." 

On  December  12,  1916,  a  reply  waa  made  by  the  Eastern  Depart- 
ment as  follows : 

"  1.  The  camp  expenses  were  paid  from  personal  funds  contributed 
by  the  attendants,  as  has  been  the  practice  since  the  establishment  of 
the  first  so-called  '  Business  Men's  Camp  *  in  1916. 

"2.  They  paid  for  mess  shacks,  roads,  latrines,  fuel  and  repair 
of  trucks,  extra  duty  pay  of  cooks  and  waiters,  etc." 

Section  54  of  the  national  defense  act  of  June  8,  1916  (39  Stat., 
194),  provides: 

"  Training  Camps. — ^The  Secretary  of  War  is  hereby  authorized 
to  maintain,  upon  military  reservations  or  elsewhere,  camps  for 
the  military  instruction  and  traininf^  of  such  citizens  as  may  be 
selected  for  such  instruction  and  training,  upon  their  application 
and  under  such  terms  of  enlistment  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  War;  to  use,  for  the  purpose  of  main- 
taining said  camps  and  imparting  military  instruction  and  training 
thereat,  such  arms,  ammunition,  accouterments,  equipments,  tentage, 
field  equipage,  and  transportation  belonging  to  the  United  States  as 
he  may  deem  necessary,-  to  furnish,  at  the  expense  of  the  United 
States,  uniforms,  subsistence,  transportation  by  the  most  usual  and 
direct  route  within  such  limits  as  to  territory  as  the  Secretary  of 
War  may  prescribe,  and  medical  supplies  to  persons  receiving  in- 
ftruction  at  said  camps  during  the  period  of  their  attendance  thereat, 
to  authorize  such  expenditures,  from  proper  Army  appropriations, 
as  he  may  deem  necessary  for  water,  fuel,  light,  temporary  struc- 
tures, not  including  quarters  for  officers  nor  barracks  for  men, 
screening,  and  damages  resulting  from  field  exercises,  and  other 
expenses  incidental  to  the  maintenance  of  said  camps,  and  the  theo- 
retical winter  instruction  in  connection  therewith.    •    •    • " 

Said  act  authorized  certain  expenses,  but  made  no  specific  appro- 
priation therefor.  The  Army  appropriation  act  of  August  29,  1916 
(89  Stat,  648),  provides: 

"  To  provide  for  the  expense  of  maintaining,  upon  military  reser- 
vations or  elsewhere,  camps  for  the  military  instruction  and  training 
of  such  citizens  as  may  be  selected  for  such  instruction  and  training, 
under  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
War,  and  to  furnish  to  said  citizens  the  subsistence,  transportation, 
and  uniforms  authorized  by  the  act  of  Congress,  approved  June 
third,  nineteen  hundred  and  sixteen,  $2,000,000 :  Provided,  That  so 
much  of  this  appropriation  as  may  be  necessary  shall  be  available 
for  the  subsistence  and  transportation  of  all  petsons  between  the 
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iifjes  of  eighteen  and  forty-five  years  who  have  attended  any  camp 
uiithorized  by  the  Secretary  of  War  during  the  calendar  year  nine- 
teen hundred  and  sixteen." 

It  is  under  the  proviso  in  this  appropriation  that  reimbursement 
of  expenses  is  authorized.  While  that  proviso  includes  those  who 
"liave  attended,"  it  may  fairly  be  construed  to  include  also  those 
who  attended  the  camp  beginning  September  8,  although  as  to  that 
camp  it  is  not  understood  why  the  appropriation  made  available 
August  29  was  not  used  for  the  purpose  for  which  it  was  provided, 
and  thus  avoid  the  necessity  for  charging  those  attending  the  camp 
and  then  reimbursing  them  for  a  part  of  the  charges. 

This  question,  however,  to  the  extent  that  it  may  affect  claims  of 
those  who  attended  the  September  camp,  is  not  involved  in  the  pres- 
ent case.'  When  Mr.  Lusk  entered  the  camp  August  10,  1916,  the 
appropriation  had  not  been  made,  and  it  was  necessary  that  he  pay 
the  required  amount  and  after  the  appropriation  was  made  apply 
for  reimbursement. 

The  appropriation  as  made  covers  three  objects,  namely,  subsist- 
ence, transportation,  and  uniforms.  In  the  case  of  reimbursement 
but  two  objects  are  provided  for,  namely,  subsistence  and  transpor- 
tation. 

In  the  Army  the  term  "  subsistence  "  ordinarily  means  the  cost 
of  food.  As  it  is  used  in  this  act  it  might  be  construed  to  Include 
the  things  that  are  incident  to  the  furnishing  of  meals  as,  for  in- 
stance, any  direct  or  necessary  expense  incurred  to  prepare  and 
serve  them,  or  possibly,  in  connection  with  the  procurement,  other 
than  the  cost,  of  the  supplies  which  enter  into  the  composition  of 
the  meals.  The  term  "  subsistence "  has  a  different  meaning  in  the 
civil  establishment  of  the  Grovemment,  where  it  includes  lodging, 
meals,  tips  to  waiters,  laundry,  and  other  personal  living  expenses. 
In  the  present  case  the  term  has  a  narrower  meaning  because  used 
in  an  Army  appropriation  act. 

The  authorities  having  charge  of  the  Plattsburg  camp  reported  in 
reference  to  Mr,  Lusk's  case  as  follows: 

"The  number  of  days  on  du^  at  camp,  28  days;  amount  paid  for 
subsistence  while  at  camp,  $14." 

As  Mr.  Lusk  paid  $25  for  mess  and  camp  expenses,  it  is  assumed 
that  this  statement  is  intended  to  mean  that  $14  of  the  $25  was  used 
for  his  subsistence,  or  that  the  average  cost  of  subsistence  furnished 
to  the  men  in  camp  was  50  cents  a  day.  The  authorities  report  that 
the  balance  of  $11  was  his  share  of  the  camp  expenses.  Some  of 
said  expenses  it  is  claimed  should  be  considered  as  properly  charge- 
able to  the  cost  of  subsistence;  as,  for  instance,  the  cost  of  mess 
shacks  and  extra-duty  pay  for  cooks  and  waiters. 
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This  office  has  oot  been  furnished  with  a  detailed  statement  of 
the  disbursements  made,  and  is  not  in  a  position  to  determine  what 
was  tlie  average  cost  for  the  subsistence  of  these  men,  and,  there- 
fore, can  not  determine  whether'  or  not  some  other  small  items  of 
expense  in  addition  to  the  cost  of  food  should  be  construed  to  be 
covered  by  the  term  "  subsistence  "  as  it  is  used  in  the  law  author- 
izing reimbursement. 

Persons  attending  the  camps  before  the  appropriation  was  made 
knew  that  they  would  be  required  to  pay  in  accordance  with  the 
entrance  terms  as  advertised.  If  Congress,  in  providing  no  reim- 
bursement for  uniforms  or  certain  other  items  of  expense,  has  not 
seen  fit  to  make  them  whole  to  the  last  dollar,  it  is  not  thought  there  ' 
is  just  ground  for  complaint  or  justification  for  this  office  to  apply 
an  extremely  liberal  rule  of  construction.  Fairly  construed,  it  may 
be  that  all  that  is  due  has  been  allowed. 

Upon  the  evidence  available,  I  am  of  the  opinion  that  $14  was 
the  cost  to  Mr.  Lusk  for  his  subsistence  while  in  camp,  and  the 
action  of  the  auditor  in  allowing  that  amount  is  affirmed,  as  is  also 
his  action  in  allowing  the  other  items  which  are  not  questioned. 


CONTKAGTS— STJF7LE1IEHTAL  AQREEKBHT   ATFXCTHTQ. 

Where  a  contrnct  provides  for  the  payment  of  a  certain  amount  to  an  archi- 
tect "when  the  general  design  has  been  approved  by  the  Secretary  of 
War,"  pnyment  of  awch  nraonnt  Is  not  authorized  when  the  Secretary  of 
War  approves  the  design  "subject  to  conia'esalonal  action  extending  the 
limit  of  cost  to  agree  with  the  cost  of  this  deslRn."  and  a  supplemental 
agreement  purporting  to  authorize  such  payment  Is  of  no  effect 

Comptroller  Warwick  to  the  Secretary  of  War,  Febraarr  16,  1917: 

Ily  your  authority  the  Chief  of  Engineers,  War  Department,  un- 
der date  of  February  14,  1917,  requests  my  decision  of  a  question 
presented,  as  follows: 

"  1.  An  advance  decision  is  requested  as  to  the  legality  of  a  partial 
payment  of  $2,500  to  Nathan  C.  Wyeth,  architent  employed  in  con- 
nection with  the  preparation  of  designs,  plans,  and  the  rendering 
of  assistance  for  the  construction  of  the  Key  Bridge  across  the  Poto- 
mac River  at  Washington,  provided  that  a  supplemental  agreement 
is  entered  into  and  approved  in  the  form  accompanying." 

The  accompanying  form  for  the  supplemental  agreement  is  worded 
in  part  as  follows: 

"And  whereas  it  is  found  advantageous  and  in  the  best  interest  of 
the  United  States  to  modify  the  said  contract  as  hereinafter  specified 
for  the  f oUowine  reasons : 

"1.  The  act  of  Congress  approved  May  18,  1916,  specifically  au. 
thorized  the  preparation  of  plaua  and  E{>ecificatious  for  the  construe- 
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tion  of  a  '  substantial '  bridge  to  cost  not  exceeding  $ljOOO,000.  The 
contract  is  intended  to  obtain  plans  for  the  bria^  m  accordance 
vith  the  provisions  of  the  act  of  Congress  and  provides  that  the  con- 
tract shall  cover  only  the  work  authorized  by  Congress,  to  wit,  the 
construction  of  a  bridge  to  cost  $1,000,000. 

"  2.  It  was  the  intention  of  Congress  that  a  masonry  bridge  should 
be  built,  and,  following  this  intent,  the  architect  wag  required  to 
and  did  prepare  two  designs  for  such  a  bridge,  which,  based  upon 
the  best  obtainable  evidence,  were  estimated  to  be  possible  of  con- 
struction at  a  cost  of  $1,000,000  or  less,  and  which  met  the  approval 
of  the  Engineer  officer  and  the  Fine  Arts  Commission. 

"  3.  The  negotiations  and  conferences  attending  the  preparation 
of  these  designs  and  the  securing  of  the  approval  thereto  of  the 
Fine  Arts  Cwnmission  consumed  so  much  time  that  when  finally  the 
preparation  of  reasonably  exact  estimates  became  possible  it  waa 
found  that,  due  to  the  advances  in  the  cost  of  labor  and  mnteriala 
which  had  taken  place  in  the  interval  following  the  making  of  the 
contract,  it  had  become  impossible  to  build  a  bridge-  in  accordance 
with  either  design  within  the  limit  of  cost  set  by  Congress.  The 
Secretary  of  War.  however,  approved  the  second  of  these  designs, 
subject  to  congressional  action  extending  the  limit  of  cost  to  accord 
with  the  cost  of  this  design. 

"4,  The  architect  has  performed  the  work  required  by  the  con- 
tract to  erim  the  first  payment  of  $2,500.  At  least  one  of  the  designs 
prepared  by  him  could  have  been  built  within  the  limit  set  by  Con- 
gress had  it  not  been  for  the  unprecedented  advance  in  prices  of 
materials  and  labor,  for  which  he  was  in  no  way  responsible  and 
which  could  not  have  been  foreseen  at  the  time  the  contract  was  let. 
In  view  of  the  above  it  is  believed  that  the  architect  is  entitled  in 
equity  to  his  first  payment. 

"Now,  therefore,  the  said  contract  is  by  this  supplemental  agree- 
ment between  Lieut.  Col.  C.  A.  F,  Flagler,  Corps  of  Engineers. 

TTnited  States  Army,  and  the  said  contractor,  on  this day  of 

February,  1917,  hereby  modified  in  the  following  particulars,  but  in 
no  others: 

"A  partial  payment  of  $2,500  will  be  made  after  the  approval  of 
this  agreement  as  compensation  for  preliminary  work  and  studies 
and  expenses  incurred  to  date  to  produce  the  designs  which  have 
received  the  approval  of  the  Secretary  of  War,  it  being  the  ex- 
plicit understanding,  however,  that  the  architect  shall  perform  all 
the  work  contemplated  by  the  contract,  covering  designs,  plans, 
and  assistance,  whatever  the  bridge  may  coat,  for  the  total  com- 
pensation of  $9,500,  or  $7,000  in  addition  to  the  payment  hereby 
authorized. 

"This  supplemental  agreement  shall  be  subject  to  the  approval 
of  the  Chief  of  Engineers,  United  States  Army,  and  the  Secretary 
of  War." 

The  first  four  sections  of  the  act  of  May  18,  1916  (39  Stat.,  163), 
provide : 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  and 
directed  to  cause  to  be  constructed  a  bridge  across  the  Potomac 
Biver  at  or  near  what  is  now  known  as  l^e  Aqueduct  Bridge,  re- 
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placing  said  bridge  with  a  Bubetautial  structDte,  at  a  coat  for  the 
bridge  and  the  necessary  approaches  thereto  of  not  more  than 
$1,000,000. 

"  Sec.  2.  That  the  Secretary  of  War  is  further  authorized,  if  in 
Ilia  judgment  it  should  be  necessary,  to  acquire  any  lands,  ease- 
ments, rights,  or  property  on  each  side  of  the  Potomac  River,  by 
purchase  or  condemnation,  as  may  be  necessary  for  the  constructioD 
of  said  bridge  and  the  approaches  thereto. 

"  Sec.  3.  That  in  the  discharge  of  his  duties  hereunder,  the  Sec- 
retary of  War  is  hereby  authorized  and  directed  to  employ  the  servi- 
ces of  such  engineers  and  other  persons  as  he  shall  determine  to  be 
necessary  to  carry  out  the  provisions  of  this  act. 

"  Sec.  4.  That  the  sum  of  $150,000,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  for  the  purpose  of  securing  proper 
plans  and  for  the  payment  of  any  lands,  easements,  rights,  or  prop- 
erty necessary  in  the  construction  of  said  bridge:  Provided,  That 
the  plans  ana  specifications  herein  authorized  shall  be  so  drawn  and 
prepared  as  to  insure  the  construction  of  a  bridge  and  approacheii 
thereto  within  the  limit  of  cost  of  $1,000,000  as  fixed  herein.  The 
Secretary  of  War  shall  advise  with  the  Commission  of  Fine  Arts  in 
regard  to  the  location,  plans,  and  specifications  of  said  bridge  and 
approaches.  As  soon  as  the  plans  and  specifications  are  approved 
the  Secretary  of  War  shall  give  public  notice  of  the  specifications 
and  invite  competitive  bids  for  the  construction  of  the  bridge  and 
approaches  thereto  according  to  the  speoifications,  reserving  the 
right  to  reject  any  or  all  such  bids." 

An  act  making  appropriation  for  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1917,  approved 
July  1,  1916  (39  Stat.,  291),  contains  a  provision  as  follows: 

"Aqueduct  Bridge:  Toward  the  construction  of  the  bridge  au- 
thorized in  section  one  of  an  act  entitled  'An  act  to  provide  ror  the 
removal  of  what  is  now  known  as  the  Aqueduct  Bridge,  across  the 
Potomac  River,  and  for  the  building  of  a  bridge  in  place  thereof,' 
approved  May  eighteenth,  nineteen  nundred  and  sixteen,  $100,000,. 
to  be  expended  under  the  direction  of  the  Secretary  of  War,  and 
authority  is  hereby  granted  to  the  Secretary  of  War  to  enter  into  a 
contract  or  contracts  for  the  completion  of  said  fafidge  in  an  amount 
not  exceeding  $900,000,  exclusive  of  the  amount  herein  appropriated, 
one  half  of  me  above  sums  to  be  payable  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  and  the  other  half  out  of  the 
revenues  of  the  Disbict  of  Columbia." 

The  law  requires  that  the  plans  and  specifications  shall  be  so  drawn 
and  prepared  as  to  insure  the  construction  of  a  bridge  and  ap- 
proaches thereto  within  the  limit  of  cost  of  $1,000,000.  Therefore, 
any  plans  and  specifications  so  drawn  and  prepared  as  not  to  insure 
such  construction  within  said  limit  of  cost  do  not  comply  with  the 
terms  of  the  law.  (See  3  Comp.  Dec,  437;  4  Comp.  Dec,  318,  and 
authorities  therein  cited.) 
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Paragraph  10  of  the  articles  of  agreement  entered  into  August  9, 
1916,  between  Lieut.  Col.  Flagler,  the  Engineer  officer  representing 
the  United  States,  and  Nathan  C  Wyeth,  the  architect,  is  worded 
in  part  as  follows : 

"  10.  Terms  of  remuneration : 

"(a)  The  architect  shall  be  paid  the  sum  of  $2,500  when  the 
general  design  has  been  approved  by  the  Secretary  of  War." 

In  paragraph  3  of  the  proposed  supplemental  agreement  appear 
these  words: 

"  The  Secretary  of  War,  however,  approved  the  second  of  these 
designs,  subject  to  cougreesional  action  extending  the  limit  of  cost 
to  accord  with  the  cost  of  this  design." 

There  being  no  absolute  approval  by  the  Secretary  of  War  of  any 
design  (the  approval  of  the  second  design  being  contingent  upon 
future  action  of  Congress  and  therefore  dependent  for  effect  upon 
what  is  undetermined,  or  unknown,  and  may  not  occur),  I  am  of 
opinion  that  the  inclosed  paper  described  as  a  "  Supplemental  agree- 
ment," can  not  lawfully  be  executed  and,  therefore,  a  payment 
thereon  of  $2,500,  or  any  other  sum,  to  the  architect  would  not  be 
legal.  (See  sees.  3679  and  3732,  K.  S.;  3  Comp.  Dec.,  437;  4  Comp. 
Dec.,  318,  and  authorities  therein  cited.) 

After  the  architect  shall  have  presented  a  general  design  under 
which  plans  and  specifications  may  and  shall  be  so  drawn  and  pre- 
pared as  to  limit  the  cost  of  construction  to  come  within  the  ap- 
propriation, and  shall  have  obtained  the  unqualified  approval  of  the 
Secretary  of  War,  he  may  be  paid  under  the  articles  of  agreement 
entered  into  August  9, 1916. 


The  operation  of  the  leave  provisloa  la  the  act  of  Auguet  29,  1916,  dow  not 
extend  to  per  aDnum  employees  of  the  braoch  hydrographlc  offices  of  the 
Nav7  DeparttneDt  or  to  the  civil  force  of  the  Marine  Corps. 

Comptroller  Warwick  to  the  Beoretarjr  of  the  Vvtj,  Vebmarr  17,  1917: 

I  have  your  letter  of  January  29,  1917,  as  follows: 

"The  following  is  an  extract  from  a  letter  received  from  the 
Hydrographer : 

" '  The  Comptroller's  decision  of  September  22,  1916,  relative  to 
leave  of  absence  to  employees  of  navy  yards,  gun  factories,  naval 
stations,  and  arsenals  was  based  on  legislation  in  the  naval  act  of 
August  29,  1916,  and  baa  been  interpreted  by  the  Hydrographer 
as  applying  to  employees  in  navy  yards  and  stations  only. 

"'The  ciTilians  in  the  16  branch  hydrographic  offices  are  nil  on 
a  per  umum  basis  and  autiiorized  under  appropriation,  "  Contingent 
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and  miscellaneous  expenses,  Hydrographic  Office  employees,"  branch 
office,  $17,960,  legislative  bill;  and,  as  all  their  leave  records  are  kept 
in  the  Hydrographic  Office  with  monthly  reports  made  to  the  depart- 
ment and  salaries  paid  by  the  disbursing  clerk,  Navy  Department, 
it  is  recommended  that  tneir  status  be  considered  the  same  as  em- 
ployees in  the  department  at  Washington, 

'"For  the  sake  of  uniformity  it  is  recommended  that  the  leave 
status  of  these  employees  be  as  heretofore  and  their  leave  year  be 
recorded  from  January  1  of  each  year.' 

"  Your  decision  is  respectfully  requested  as  to  whether  or  not 
the  terms  of  the  act  of  August  29, 1916,  relative  to  leave  of  absence  to 
employees  of  navy  yards,  gun  factories,  naval  stations,  and  arsenals 
of  the  United  States  Government  shall  be  applied  to  the  civilian 
employees  in  branch  hydrographic  offices.  At  the  present  time  they 
are  granted  30  days'  annual  leave  and  30  days'  sick  leave,  with  pay, 
in  special  and  meritorious  cases  in  any  one  calendar  year  in  the  same 
manner  as  employees  of  the  Navy  Department  proper. 

"  Your  decision  is  also  respectfully  requested  as  to  whether  or 
not  the  new  leave  legislation  referred  to  above  applies  to  civilian 
employees  of  the  Marine  Corps  at  the  Marine  Corps  headquarters, 
in  Washington,  D,  C.,  and  in  the  offices  of  the  Marine  Corps  located 
in  the  field.  The  pay  of  such  civil  employees  is  carried  in  the  naval 
net  under  the  appropriation  'Pay  oi  civil  force,  Marine  Corps.' 
Under  the  practice  which  has  been  in  existence  for  years  the  com- 
mandant of  the  Mnrine  Corps  has  granted  the  civil  employees  un- 
der his  jurisdiction,  leave  with  pay  on  the  same  basis  as  that  granted 
to  employees  of  the  Navy  Department  proper,  namely,  30  days 
annual  lea^'e  and  30  days  sick  leave  with  pay  in  special  and  meritor- 
ious cases,  in  any  one  calendar  year," 

The  act  of  August  29,  1916  (39  Stat,  617),  referred  to  in  this  let- 
ter, applies  to  "each  and  every  employee  of  the  navy  yards,  gun 
ftictories,  naval  stations,  and  arsenals  of  the  United  States  Goveni' 
ment,"  and  the  decision  of  September  22,  1916  (23  Comp.  Dec.,  192) 
held  that  the  said  act  provides  a  uniform  leave  law  applicable  alike 
to  all  such  employees,  including  the  three  classes,  laborers  and  me- 
chanics, per  diem  clerical,  drafting,  etc.,  force,  and  per  annum,  cleri- 
cal, drafting,  etc,  force;  its  effect  being  to  replace  the  leave  pro- 
visions made  for  these  several  classes  of  employees  by  the  act  of 
February  1,- 1901  (31  Stat.,  746),  and  the  act  of  March  3,  1909  (35 
Stat.,  754). 

The  leave  provision  in  the  act  of  March  8,  1909,  applied  to  lump 
sum  per  diem  employees  of  the  clerical,  drafting,  etc.,  force  of  "  other 
stations  and  offices  under  the  Navy  Department,"  as  well  as  to  like 
employees  at  navy  yards  and  naval  stations.  The  said  provision  did 
not  apply  to  per  annum  employees  of  this  class,  but  left  their  leave 
to  be  governed  by  appropriate  regulation  or  instruction. 

The  operation  of  the  leave  provision  in  the  act  of  August  29, 1916, 
does  not  extend  to  per  annum  employees  of  i  clerical,  drafting,  etc., 
force  of  an  office  under  the  Navy  Department  other  than  a  navy  yard 
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or  naval  station,  such  employees  not  having  be^i  covered  by  the  leave 
provision  of  either  of  the  prior  acts. 

Therefore  unless  these  branch  hydro^aphic  offices  and  Marine 
Corps  headquarters  and  field  offices  are  nary  yards  or  naval  stations 
within  the  meaning  of  this  leave  legislation  its  provisions  do  not 
apply  to  the  per  annum  employees  mentioned  in  your  letter. 

Paragraph  5354,  Naval  Instructions  of  1913,  defines  the  term 
"naval  station"  as  follows: 

"(2)  A  naval  station  is  any  establishment  for  building,  manufac- 
turing, dockingj  repair,  supply,  or  training  under  the  control  of  the 
Navy.    It  may  include  several  such  establishments." 

Branch  hydrographic  offices  have  been  established  to  aid  the  main 
f-ffice  in  its  work  of  preparing  maps  and  charts  for  the  use  of  the 
Xavy.  It  may  be  that  incidentally  such  maps  and  charts  are  some- 
times supplied  to  naval  vessels  through  these  branch  offices,  but  their 
vTork  is  primarily  the  gathering  of  information  and  the  preparation 
of  maps  and  charts,  and  I  think  they  can  not  properly  be  considered 
ns  "  supply  "  offices  within  the  meaning  of  this  definition.  I  do  not 
understand  that  they  are  so  considered  by  the  Navy  Department. 

The  civil  force  of  the  Marine  Corps  is  specifically  appropriated  for 
at  stated  salaries  per  annum,  with  specifically  designated  posts  of 
duty  for  each  of  the  several  employees.  They  are  therefore  em- 
ployees of  the  Marine  Corps,  appropriated  for  as  such,  and  are  not 
employees  of  navy  yards  or  naval  stations  within  the  meaning  of 
this  leave  legislation. 

Each  of  your  questions  is  answered  in  the  negative. 


7AT,  -EITLISIED  MEH,  SATT. 

Enlisted  men  ol  the  Nnvy  transferred  to  the  fleet  naval  reserve  are  entitled 
to  retainer  pay  computed  on  the  rate  of  pay  they  were  receiving  at  the 
close  of  their  last  naval  service,  regordless  of  whether  they  were  last 
serving  under  a  permanent  oi  an  acting  appointment 

Comptroller  Warwick  to  the  Seoietary  of  the  Navy,  Pebmary  18,  1817; 

I  have  your  letter  of  the  8th  instant,  as  follows: 

"Samuel  H.  Mann  was  transferred  November  22,  1916,  to  fleet 
naval  reserve  after  20  years'  service,  class  1-D,  At  date  of  transfer 
he  was  serving  in  the  rating  of  chief  master- at-arms  under  an  acting 
appointment,  with  pay  at  the  rate  of  $65  per  month  base  pay,  plus 
permanent  additions. 

"  Retainer  pay  in  fleet  naval  reserve,  class  1-D,  is  one-half  the  base 
pay  at  the  close  of  last  naval  service  plus  all  permanent  additions 
thereto. 

"In  passing  from  his  active  status  in  the  regular  naval  service 
to  his  present  status  as  a  reserve,  the  highest  permanent  rating  id 
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which  Mann  is  qualified  has  been  taken  as  the  rating  in  which  he  is 
entitled  to  receive  pay,  viz,  master-at-arms,  first  class.  The  pay  of 
a  master-at-arms,  first  class,  is  $40  per  mouth  base  pay.  Mann's 
retainer  pay  in  the  reserve  has  been  fixed  at  one-half  base  pay,  $20, 
plus  permanent  additions. 

"Siann  has  written  requesting  an  adjustment  of  pay  for  quarter 
ending  December  31,  1916,  and  claims  to  be  entitled  to  pay  on  the 
basis  of  one-half  base  pay  of  a  chief  master-at-arms  plus  permanent 
additions. 

'"A  decision  is  requested  as  to  the  proper  base  pay  to  be  used  in 
the  calculation  of  retainer  pay  in  fleet  naval  reserve  of  a  transferred 
chief  petty  ofiicer.  acting  appointment." 

The  act  of  August  29,  1916  (39  Stat.,  589,  590),  provides: 

In  addition  to  the  enrollments  in  the  fleet  naval  reserve  above 
provided,  the  Secretary  of  the  Navy  is  authorized  to  transfer  to 
the  fleet  naval  reserve  at  any  time  within  his  discretion  any  enlisted 
man  of  the  naval  service  with  twenty  or  more  years'  naval  service, 
and  any  enlisted  man,  at  the  expiration  of  a  term  of  enlistment  who 
may  be  then  entitled  to  an  honorable  discharge,  after  sixteen  years' 
naval  service:  Provided,  That  such  transfei's  shall  only  be  made  upon 
voluntary   application   and  in  the  rating  in   which  then  serving, 

a     '  •        .        *  *  *  *  • 

"  Members  of  the  fleet  naval  reser\'e  who  have,  when  transferred  to 
the  fleet  naval  reserve,  completed  naval  service  of  sixteen  or  twenty 
or  more  years  shall  be  paid  a  retainer  at  the  rate  of  one-third  and 
one-half,  respectively,  of  the  haae  pay  they  were  receiving  at  the 
close  of  their  last  naval  service  plus  all  permanent  additions 
thereto:    •    •    *." 

Executive  order  dated  June  26,  1903J  published  in  Navy  General 
Order  No.  134,  of  same  date,  provides: 

"All  chief  petty  officers  of  the  Navy  whtfse  pay  is  not  fixed  by  law, 
including  chief  water  tenders,  which  rating  is  hereby  established, 
who,  on  or  after  July  1,  1903,  shall  receive  permanent  appointments 
after  qualifying  therefor  by  passing  such  examinati<:n  as  the  Sec- 
retary of  the  Navy  may  prescribe,  shall  be  paid  at  the  rate  of  $70  a 
month ;  those  who  serve  under  permanent  appointments  issued  prior 
to  said  date,  or  under  acting  appointments,  shall  be  paid  at  the  rates 
now  in  force.  The  pay  of  chief  water  tenders  who  hold  acting  ap- 
pointments shall  be  $50  a  month.  Nothing  herein  contained,  now- 
ever,  shall  operate  to  reduce  the  present  pay  of  any  enlisted  man  in 
the  Navy." 

The  rates  of  pay  ^n  force  on  the  date  of  said  Executive  order 
for  chief  petty  officers  in  the  Navy  and  which  were  continued  in 
force  for  those  serving  under  permanent  appointments  issued  prior 
to  July  1, 1903,  and  for  those  serving  under  acting  appointments  are 
shown  in  Na^-y  Eegulations,  1913,  article  4427,  paragraph  5,  and 
vary  in  the  different  ratings  from  $50  to  $70  per  mont^,  the  rate  of 
pay  of  chief  master-at-arms  as  shown  therein,  being  $6fi  per  month. 
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-  It  thus  appears  that  there  are  two  rates  of  pay  for  chief  maeters- 
at-arms,  $65  per  month  for  those  serving  under  permanent  appoint- 
ments issued  prior  to  July  1,  1903^  and  under  acting  appointments, 
and  $70  per  month  for  those  serving  under  permanent  appointments 
issued  since  July  1, 1903. 

The  act  of  August  29,  1916,  quoted  tvpra,  provides  that  transfers 
shnll  be  made  "  in  the  rating  in  which  then  aenjin*/,"  and  that  mem- 
bers of  the  fleet  naval  reserve  who  have,  when  transferred  thereto, 
completed  naval  service  of  16  or  20  or  more  years  shall  be  paid  a 
retainer  at  the  rate  of  one-third  and  one-half,  respectively,  "  of  the 
hose  fay  they  were  receiving  ai  the  close  of  their  last  naval  service 
plus  all  permanent  additions  thereto." 

It  appears  that  l^ann,  the  chief  petty  officer  in  question,  when 
transferred  to  the  fleet  naval  reserve  was  serving  in  the  rating  of 
i;hief  master-at-arms,  acting  appointment,  and  was  receiving  the 
base  pay  of  $65  per  month.  ,His  proper  rating  as  a  member  of  the 
fleet  naval  reserve  is  therefore  chief  master-at-arms  (acting  ap- 
pointment), and,  having  completed  naval  service  of  20  years,  should 
be  paid  a  retainer  at  the  rate  of  one-half  of  $65  per  month,  the  base 
pay  he  was  receiving  at  the  close  of  his  last  naval  service,  plus  all 
permanent  additions  thereto. 


SALE  OF  aUABTBBlUSTEBS'  8T0BES. 

'  The  proceeds  derived  from  the  sale  of  shoes  which  were  purchased  b;  the 
Quartermaster  Department,  United  States  Annr,  to  complete  the  equip- 
ment of  the  National  Quard  during  Its  mobltlzntlon  under  the  President's 
call,  and  which  It  is  not  deemed  advisable  to  now  Issue  to  the  Ami7. 
can  not  be  deposited  to  the  credit  of  the  appropriation  from  which  the 
shoes  were  orlslnnlly  purchased,  but  must  be  deposited  to  the  credit  of 
miscellaneous  receipts. 

Comptroller  Warwick  to  the  Secretary  e'  War,  Vtlirairj  19,  1917: 

By  indorsement  of  the  5th  instant  you  submit  for  decision  the 
question  of  whether  the  proceeds  of  the  contemplated  sale  "after 
due  public  notice"  of  71,682  pairs  of  shoes  purchased  to  complete 
the  equipment  of  the  National  Guard  during  its  recent  mobilization 
"may  be  deposited  to  the  credit  of  the  appropriation  from  which 
the  shoes  were  purchased." 

You  transmit  an  opinion  from  the  Judge  Advocate  General  to  the  . 
effect  that  they  can  not  and  a  letter  from  the  Quartermaster  Gen- 
eral dated  January  26,  1917.  The  latter  sets  forth  the  facts,  as 
follows : 

"  1.  During  the  mobilization  of  the  National  Guard  under  the 
call  of  the  President  dated  June  18.  1916,  it  became  necessary  to 
resort  to  open-market  purchases  of  shoes  with  which  to  complete 


478  DECISIONS  OF  THE  COMPTBOLLBB. 

the  equipment  of  these  men.  It  was  not  possible  to  obtain  the  regti- 
ktian  pnttem  shoes,  and  a  large  number  of  nonregulation  shoes  vere 
procured.  Of  these  shoes  there  are  now  on  hand  71^682  pairs,  which 
are  not  now  needed  for  issue  and  which  it^s  not  advisable  to  attempt 
to  issue  to  the  Army,  the  regulation  pattern  now  being  obtainable. 
-  "2.  The  shoes  were  purchased  at  an  average  of  $2.99  per  pair. 
The  cost  of  shoes  has  increased  considerably  over  the  price  paid  for 
those  referred  to,  and  it  is  believed  that  they  can  be  disposed  of  at 
cost,  if  not  more.  It  is  therefore  deemed  to  the  best  interest  of  the 
service  to  obtain  authority  to  sell  these  nonregulation  shoes  after 
due  public  notice,  and  it  is  contemplated  to  obtain  authority  for 
ihiit  purpose." 

General  legislative  authorization  exists  for  the  sale  of  such  "  mili- 
tary stores  "  as  may  "  upon  proper  inspection  and  survey  "  appear  to 
be  "  damaged  or  unsuitable  for  the  public  service,"  and  separate  gen- 
eral legislative  authorization  exists  for  the  covering  in  of  the  pro- 
ceeds received  from  sales  of  "condemned  stores,  supplies,  or  other 
public  property  of  any  kind"  (with  certain  exceptions),  as  miscella- 
neous receipts.     {Sees.  1241  and  3618,  K.  S.) 

Special  legislative  authorization  exists  for  the  sale  of  certain  regu- 
lar quartermaster's  supplies  to  officers,  and  by  regulations  special 
provision  has  been  made  for  the  sale  of  certain  quartermaster's  sup- 
plies to  officers,  contract  surgeons,  acting  dental  surgeons,  veteri- 
narians, and  service  civilians.  (Act  of  Aug.  29,  1916,  39  Stat,  G31; 
Army  Regulations,  1913,  pars.  1055  and  1174;  id.,  1910,  par.  1190.) 

Special  provision  has  been  made  by  legislation  for  the  disposition 
of  so  much  of  the  moneys  received  from  sales  of  public  property  as 
are  sales  of  "serviceable"  quartermaster's  supplies  or  stores  "au- 
thorized by  law  and  regulations,"  as  follows: 

"  Hereafter  all  moneys  arising  from  disposition  of  serviceable 
ciuartermaster's  supplies  or  stores  authorized  by  law  and  regulations 
shall  remain  available  throughout  the  fiscal  year  following  that  in 
which  the  disposition  was  affected  for  the  purposes  of  that  appro- 
priation from  which  such  supplies  were  authorized  to  be  supplied 
at  the  time  of  the  disposition.'*    (Act  of  Mar.  23,  1910,  36  Stat.,  257.) 

This  provision  is  not  an  authorization  for  the  sale  of  any  supplies 
to  the  public  generally,  nor  is  it  a  direct  authorization  for  any  sale 
whatever.  It  is  merely  a  special  provision  for  the  disposition  of  the 
receipts  of  the  proceeds  of  the  sale  of  certain  quartermaster's  sup- 
plies, the  sale  of  which  is  otherwise  "  authorized  by  law  and  regu- 
lations." 

Ko  authorization  "by  taw  and  regulations"  is  found  for  the  sale 
of  "  serviceable  "  quartermaster's  supplies  to  the  public  generally. 

If  these  shoes,  therefore,  be  "serviceable"  quartermaster's  sup- 
plies, there  is  no  authorization  for  their  sale  as  such  to  the  public 
generally,  and  any  receipts  tiierefrom  could  not  by  virtue  of  the 
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legislation  of  March  28,  1910,  be  deposited  to  the  credit  of  the  ap- 
propriation from  which  the  shoes  were  purchased. 

If  the  shoes  be  "unsuitable"  quartermaster's  supplies  or  stores, 
and  as  such  be  sold  to  the  public,  the  proceeds  thereof  must,  under 
the  general  legi^tion  in  section  3618,  Revised  Statutes,  be  covered 
into  the  Treasury  as  miscellaneous  receipts.  (See  7  Comp.  Dec, 
260.) 

Whether,  therefore,  the  shoes  be  classed  as  "serviceable"  or  as 
"unsuitable"  for  the  purposes  of  sale  to  the  public  generally  is  not 
for  the  purposes  of  this  decision  material.  In  neither  event  could  the 
proceeds  derived  from  their  sale  be  deposited  to  the  credit  of  the 
appropriation  which  originally  bore  the  cost  of  their  purchase. 

Your  question  is  answered  in  the  negative. 


pnoHASX  ov  atrfPLiES,  qbhekal  bvpflt  ookhitteb. 


Articles  or  auppllee  "  In  commoD  use  by  or  snltnble  to  the  ordinary  needs  of  two 
or  more  executive  departments  or  otber  Government  establlsbments "  cnu 
only  be  purcbased  under  a  contract  njade  by  the  Secretary  of  the  Treasury 
under  the  provisions  of  the  act  of  June  17,  1910.  and  Hated  In  the, schedule 
of  the  General  Supply  Conimiltec;  ond  If  such  articles  are  not  listed  In 
such  schedule,  It  Is  Incumbent  upon  the  Secretary  of  the  Treasury  to  adver- 
tise and  enter  into  a  contract  for  the  purchase  of  same. 

Comptroller  Warwick  to  tlie  sHalrmaa,  ArUafton  MemorUl  AmpUtbeater 
CommliiloB,  VebraaiT  19,  1917: 

By  your  direction  Col.  Harts,  in  a  letter  dated  February  5,  1917, 
has  requested  a  decision  as  to  whether  manila  folders  with  one-third- 
cut  tabs,  to  be  used  in  a  filing  system,  may  be  purchased  in  the  open 
market. 

Prior  to  the  fiscal  year  1917  these  folders  had  been  contracted  for 
by  the  Secretary  of  the  Treasury  and  listed  in  the  General  Supply 
Committee's  schedule.  In  reply  to  a  request  for  information  as  to 
why  no  contract  was  made  for  them  for  the  fiscal  year  1917,  and  as 
to  whether  the  General  Supply  Committee,  in  standardizing  sup- 
plies, had  decided  to  eliminate  this  particular  folder  as  an  unneces- 
sary variety,  the  superintendent  of  supplies,  in  a  letter  dated  Feb- 
ruary 14,  1917,  said : 

"  •  •  *  inasmuch  as  from  90  to  95  per  cent  of  all  foljders 
bought  by  the  service  appear  to  be  of  the  square  and  the  one-half 
cuts,  which  were  the  only  two  sizes  upon  which  bids  were  submitted 
by  the  Globe-Wernicke  Co.,  whose  prices  were  much  lower  tlian  those 
of  any  of  their  competitors,  the  current  contract  for  such  folders 
was  awarded  to  said  company,  no  award  being  made  on  the  one- 
third  and  one-fifth  cut  articles,  for  the  reason  that  so  few  of  them 
appeared  to  be  required  by  the  purchasing  offices,  the  intent  of  the 
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committee  in  thus  recommending  awards  being  chiefly  to  further  the 
ends  of  economy  with  the  idea  that  folders  of  anj  other  size  than 
the  square  and  the  one-half  cut  could  be  secured  when  necessary  by 
independent  purchase,  which  has  already  been  done  on  several 
occasions  by  various  ordering  offices  in  the  city." 

Section  4  of  the  act  of  June  17,  1910  (36  Stat.,  531),  requires  that 
all  articles  in  the  nature  of  miscellaneous  supplies  that  are  in  com- 
mon use  by  or  suitable  to  the  ordinary  needs  of  two  or  more  execu- 
tive departments  or  other  Government  establishments  in  Washing- 
ton be  advertised  and  contracted  for  by  the  Secretary  of  the  Treas- 
ury, except  in  the  case  of  exigencies  that  will  not  admit  of  the  delay 
incident  to  such  procedure.  Said  section  also  makes  it  the  duty  of 
the  General  Supply  Committee  "  to  make,  under  the  direction  of  the 
said  Secretary,  an  annual  schedule  of  required  miscellaneous  sup- 
plies, to  standardize  such  supplies,  eliminate  all  unnecessary  grades 
and  varieties,  and  to  aid  said  Secretary  in  soUciting  bids,"  etc. 

Folders  for  filing  systems  are  articles  of  supplies  "  in  common  use 
by  or  suitable  to  the  ordinary  needs  of  two  or  more  executive  de- 
partments or  other  Government  establishments,"  and  therefore  may 
be  purchased  for  the  use  of  a  commission  located  in  Washington 
only  in  accordance  with  the  provisions  of  the  law  above  cited. 

Since  90  to  95  per  cent  of  all  folders  bought  for  the  service  are  of 
the  square  and  one-half  cuts,  it  is  not  understood  why  such  cuts 
would  not  answer  the  needs  of  the  service  in  all  cases,  and  it  would 
appear  that  the  General  Supply  Committee  would  have  been  justi- 
fied in  eliminating  the  folder  with  the  onethird-cut  tabs  as  an  un- 
necessary variety.  But,  be  that  as  it  may,  these  folders  may  be  pur- 
chased only  under  a  contract  made  by  the  Secretary  of  the  Treas- 
ury, and  since  this  particular  cut  has  not  been  eliminated  as  an  un- 
necessary variety,  it  should  be  advertised  and  contracted  for  by 
him  and  added  to  the  schedule. 

The  question  submitted  is  answered  in  the  negative. 


TlANBPOlIATIOir  OF  AEKT  OFFICERS'  PEIVATZ  HOUVTfl. 

Tbe  transportation  of  an  Armr  ofBcer'a  authorized  number  of  private  monnts 
upon  a  change  of  station  of  officer  or  occasioned  by  the  performance  of  the 
officer  of  official  duty  which  necessftates  the  transportation  of  his  mounts, 
Is  subject  to  the  laws  relating  to  the  transportation  of  OoTernment  property. 

OomptroUer  Warwlok  to  the  Aadltor  tor  the  Wu  Department,  Febmar;  SI, 
1917: 
I  have  received,  per  your  letter  of  January  27,  1917,  for  such 

action  as  may  be  deemed  proper  by  this  office,  your  settlement  No. 

27544,  January  25,  1917,  by  which  you  allowed  $127.60  to  the  Boston 

&  Albany  Itailroad  on  its  claim  for  $162.77,  for  the  transportation, 
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per  bill  of  ladiog  No,  &8,  July  16,  1916,  from  I>ougl&s,  Ariz.,  to 
Boston,  Mtas.,  of  one  horae,  with  attendftot  and  5S5  poands  of  per- 
sonal effects,  the  hraee  and  effects  being  the  property  of  an  Army 
officer  changing  station  under  orders. 

The  horse  is  the  authorized  mount  of  an  officer  which,  with  hia 
personal  effects,  is  authorized  by  Army  regulations  to  be  transported 
on  the  officer's  change  of  station  at  Government  expense. 

In  accordance  with  the  praotloe  heretofore  obtaining  in  such  cases 
you  have  allowed  the  full  coBunemaJ  rat«  on  the  personal  effectp 
without  land-graot  deduction,  while  the  rate  for  the  horse  and  at- 
tendant haa  been  allowed  at  commercial  ratee  lees  land-grant  de- 
duction. 

.  The  tjuNEtien  is  rai4e4l  in  Titw  of  tlu  dceieios  of  the  Courti  of 
Claims  of  January  16,  1917,  in  the  case  of  the  IWn&U  CaiUral  Raii- 
road  Compantf  v.  T'Ad  XJniied  Stat^,  whether  the  QorernmeKt  is 
liable  for  the  transportation  of  the  hone  and  attendaut. 

In  the  caa*  referred  to,  the  court  held  that,  wher^  tut  Army 
officer  was  ordered  to  d\ity  boyoad  tem^  th«  Gercmiaent  was  not 
liable  for  the  transpartation  oi  the  autfamzed  mounts  of  said 
officer  from  hi^  old  atntion  to  SMne  designated  p<Hnt  in  the  United 
States  for  safek^ping,  though  sai()  transportation  was  authorized 
by  Army  regulations. 

The  present  <»ae  in  distinguished  from  the  caw  before  the  cQUrt 
in  that  in  this  case  the  officer's  horsa  was  transported  to  the  place 
where  the  office:*  was  ordered  for  duty  and  presumably  being  re- 
quired in  the  discharge  of  his  duties  at  his  new  station.  Instead  of 
tiiQ  Government  furnishing  horaes  to  its  officers  who  are  required 
to  be  mounted,  provision  is  made  that  offioers  may  own  their  horsw, 
the  Government  providing  for  certain  expanses  in  connection  there- 
with. The  horses  thus  authorized  to  be  owned  by  offioers  for  their 
official  use  are  quasi-official,  and  the  expenses  required  in  connec- 
tion therewith,  under  suitable  regulations,  may  be  considered  as 
proper  charges  against  the  United  States. 

The  act  of  April  27,  1914  (88  Stat,  351,  863),  contains  the  pro- 
vision: 

"That  hereafter  private  mounts  of  officers  iv  excess  of  the  au- 
thorized mounts  may  be  shipped  on  Oovermnent  bill  of  lading  with 
authorized  mounts,  and  reimbursemant  collected  for  transportatioo 
charges  on  such  excess  mounts." 

This  provision  ia  a  recognition  by  Congress  that  the  cost  of  trans' 
portation  of  the  authorized  mounts  of  an  Army  officer  is  payable  by 
the  Government  but  of  course  must  be  limited  to  the  transportation 
required  in  connection  with  an  officer's  official  duties. 

As  the  officer's  horse  in  this  case  was  required  to  be  transported 
for  the  officer's  official  Qse,  there  appears  no  reason  at  the  preeent 
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time  for  departing  from  the  long-estsblished  practice  in  regarding 
the  said  transportation  as  subject  to  the  laws  relating  to  the  trans- 
portation of  GoTemment  property.    No  revision  of  the  account  is 
therefore  deemed  necessary  at  the  present  time. 
The  papers  transmitted  by  you  are  herewith  returned. 


ooTnron  of  hatiohax 

The  Council  of  National  Defense,  established  by  tbe  act  of  Angtist  20,  1016,  Is 
a  Government  establlsbineDt  at  tbe  seat  of  gayerameiit  wltfato  the  meanlag 
of  the  act  of  March  IC,  18&S,  wblcb  act  relates  to  the  porchaae  of  law 
books,  books  of  reference,  etc. 

Oomptroller  Wanrtok  to  the  A«dlt«r  f«i  the  Stat*  ud  Othu  Departmaats, 
FebmaiT  M,  1817: 
You  have  submitted  for  approval,  disapproval,  or  modificaticuk 
your  decision  of  the  20th  instant,  as  follows : 

'"There  is  before  this  office  for  direct  settlement  claim  of  Bren- 
tano's  for  one  Webster  New  International  Dictionary,  $12.60,  and 
one  Desk  Standard  Dictionary,  $2.03,  total  $UM,  furnished  the 
Council  of  National  Defense  December  13,  1916,  and  approved  for 
payment  from  the  appropriation  *  Council  of  National  Defense,  1917.' 
There  appears  to  be  no  doubt  that  dictionaries  fall  properly  within 
the  classification  of  books  of  reference.  The  act  of  March  15,  1898 
(SO  Stat.,  816),  prohibits  (sec.  3)  the  purchase  of  law  books,  books 
of  reference,  or  periodicals  for  use  in  tbe  executive  departments  or 
Government  establishments  not  under  an  executive  department  at 
the  seat  of  government  without  specific  provision  therefor  in  the 
appropriation.  The  appropriation  in  question  makes  no  provision 
for  law  books,  books  of  reference,  or  periodicals.  The  question  pre- 
sented by  the  claim  is  whether  the  Council  of  National  Defense  is  a 
Government  establishment  at  the  seat  of  government  within  die 
meaning  of  the  statutes  cited  above. 

"The  Army  act  approved  August  29,  1916  (89  Stat.,  649),  estab- 
lishing a  Council  of  National  Defense  does  not  provide  specifically  a 
location  for  the  organization  created.  The  council  is  to  consist,  how- 
ever, of  the  Secretary  of  War,  the  Secretary  of  the  Navy,  of  the 
Interior,  of  Agriculture,  of  Commerce,  and  of  Labor,  officers  whose 
post  of  duty  is  definitely  at  the  seat  of  government.  Nor  do  I  find 
anything  in  the  act  creating  the  council  to  displace  the  assumption 
stated  in  22  Comp,  Dec,  277,  that  '  *  •  •  any  commission,  board, 
or  other  body  ^ablished  to  perform  certain  of  the  functions  of 
Government  shall  have  its  headquarters  or  official  station  at  the  seat 
of  government  unless  the  law  provides  an  office  or  headquarters 
elsewhere.'  I  decide  therefore  that  the  council  is  a  CJovemment 
establishment  at  tiie  seat  of  government  within  the  meaning  of  the 
act  of  March  15^  1898  (30  Stat.,  316).  It  follows  that  the  purchase 
of  the  dictionaries  was  unauthorized  and  that  use  of  the  appropria- 
tion for  the  Council  of  National  Defense  to  discharge  the  pending 
claim  is  prohibited." 


Your  decision  appears  to  be  correct  and  is  approved. 
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IHDXAH  KOXXn. 

Tbe  shares  of  minor  Osage  Indiana  whose  iiarentB  an  HtIdk,  In  bouua  moneys 
received  from  tlie  sale  of  oil  leases  of  tbe  Osage  Nation  should  be  dasRed 
with  roraltlea  which  are  required  by  section  4  of  the  act  of  June  28. 
1906,  to  be  placed  in  the  Treasory  for  distribution  to  tbe  iodlTldual  mem- 
bers of  said  Osage  Tribe  and  do  not  bear  interest  wbile  In  tbe  Treasury 
of  the  United  States. 
Comptroller  Warwick  t»  the  Seeretarr  of  the  Interior,  Tebnuuy  U,  1917: 

I  have  your  letter,  dated  January  26,  1917,  inclosing  correspond- 
ence relative  to  the  dispoeitioD  of  shares  of  minor  Osage  Indians, 
whose  parents  are  living,  in  the  bonus  money  received  from  the  sale 
of  oil'  leases  in  the  Osage  Nation,  and  requesting  a  decision  as  to 
whether  the  shares  of  said  minora  in  the  bonus  moneys  bear  interest 
at  the  legal  rate,  as  do  other  funds  mentioned  in  the  act  of  June 
28,  1906  (34  Stat,  539). 

The  facts,  as  developed  in  the  correspondence  inclosed  with  the 
request,  are  as  follows: 

The  bonus  money  received  from  the  sales  of  oil  leases  in  the 
Osage  Nation  on  April  20,  1916,  was  $2,057,600,  and  on  June  20, 
1916,  $1,175,520. 

On  July  18, 1916,  authority  was  granted  for  a  per  capita  payment 
to  all  citizens  of  Uie  Osage  Nation  who  were  over  the  age  of  21 
years  of  the  amount  received  on  April  20,  1916,  and  on  August  4, 
1916,  authority  was  granted  for  tbe  payment  of  the  shares  of.those 
minors  having  legal  guardians  to  such  guardians. 

On  November  1,  1916,  authority  was  granted  for  a  per  capita 
payment  of  the  amount  received  on  June  20,  1916,  to  all  citizens 
who  were  over  the  age  of  21  years,  and  also  to  legal  guardians  the 
shares  of  minors;  the  shares  of  both  classes  have  since  been  paid. 

The  shares  of  minors  having  no  legal  guardian  have  been  with- 
held from  payment  and  are  now  on  deposit  in  the  Treasury  of  the 
United  States. 

The  latter  class  of  minors  have  parent  or  parents  living,  and  it 
is  upon  this  class  that  the  question  whether  or  not  the  shares  in 
the  bonus  moneys  bear  interest  at  the  legal  rate  as  do  other  funds 
mentioned  in  the  act  of  June  28, 1906. 

Section  3  of  said  act  (34  Stat,,  548)  provides: 

*'That  oil,  gas,  coal,  or  other  minerals  covered  by  the  lands  for 
the  selection  and  division  of  which  provision  is  herein  made  are 
hereby  reserved  to  the  Osage  Tribe  for  a  period  of  twenty-five  years 
from  and  after  the  eighth  day  of  April,  nineteen  hundred  and 
six:    •    •    *" 

■  Section  4  provides : 

"That  all  funds  belonging  to  the  Osage  Tribe,  and  all  moneys 
due,  and  all  moneys  that  may  become  due,  or  may  hereafter  be 
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found  to  be  due  the  said  Osage  Tribe  of  Indians,  shall  be  held  in 
trust  by  the  United  States  for  the  period  of  twenty-five  years  from 
nnd  after  the  first  day  of  January,  nineteen  hundred  and  seven, 
except  ns  herein  provided : 

"First.  That  all  the  funds  of  the  Osage  Tribe  of  Indians,  and 
all  the  moneys  now  due  or  that  may  hereafter  be  found  to  be  due  to 
the  said  Osage  Tribe  of  Indians,  and  all  moneys  that  may  be  re- 
ceived from  the  sale  of  their  lands  in  Kansas  under  existing  laws, 
and  nil  moneys  found  to  b«  due  to  said  Oaage  Tribe  of  Indians  oo 
claims  against  the  United  States,  after  all  proper  expenses  are  paid} 
shall  be  segregated  as  soon  after  January  first,  nineteen  hundred 
and  seven,  as  is  practicable  and  placed  to  the  credit  of  the  individual 
members  of  the  said  Osage  Tribe  on  a  basis  of  a  pro  rata  division 
among  the  membera  of  said  tribe,  as  Bhowo  by  the  auU^orized  rcJl 
of  membership  as  herein  provided  for,  or  to  their  heirs  ta  herein- 
after provided,  said  credit  to  draw  interest  as  now  authorized  by 
law :  and  the  interest  that.may  accrue  thereon  shall  be  paid  (juarteriy 
to  the  members  entitled  thereto,  except  in  the  case  of  minors,  in 
which  case  the  inter«it  ahali  be  paid  quarterly  to  ths  paranta  until 
said  minor  arrives  at  the  age  of  twenty-one  years:  Provided,  That 
if  the  Commiesioner  of  IndiBQ  Affairs  becomes  satisfied  that  the 
aaid  interest  of  any  minor  is  being  misused  or  squandered  he  may 
withhold  the  payment  of  such  Interest:  Arid  provided  farther.  That 
said  interest  of  minors  whose  parents  are  deceased  shall  b«  paid  to 
their  legal  guardians,  as  above  provided. 

"  Second.  That  the  royalty  received  from  oil,  gas,  ooal,  tad  other 
mineral  leases  upon  the  lands  for  which  selection  and  dinaon  are 
herein  provided,  and  all  moneys  received  from  the  sale  of  town  lots, 
together  with  the  building  thereon,  and  moneys  received  from  the 
sale  of  the  three  reservations  of  one  hundred  and  sixty  acres  each 
heretofore  reserved  for  dwelling  purposes,  and  ell  moneys  received 
from  grazing  landi,  shall  be  placed  in  the  Treasury  of  the  United 
States  to  the  oradit  of  the  members  of  the  Osags  Tribe  of  Indians 
as  other  moneys  of  said  tribe  are  to  be  deposited  under  the  provisions 
of  this  act,  and  the  same  shall  be  distributed  to  the  individual  mem- 
bers of  said  Osage  Tribe  according  to  the  roll  provided  for  herein, 
in  the  manner  and  at  the  same  time  that  payments  are  made  of 
interest  on  other  moneys  held  in  trust  for  the  Osages  by  the  United 
States,  except  as  herein  provided. 

"  Third.  There  shall  be  set  aside  from  the  royalties  received  from 
oil  and  gas  not  to  exceed  $50,000  per  annum  for  ten  years  from  the 
first  day  of  January,  nineteen  hundred  and  seven,  for  the  support 
of  the  Osage  Boarding  School  and  for  other  schools  on  the  Osage 
Indian  Eeservation,     •     •     • 

"  Fourth.  There  shall  be  set  aside  and  reserved  from  the  royalties 
received  from  oil,  gas,  coal,  or  other  mineral  leases  and  moneys 
received  from  the  sale  of  town  lots  and  rents  of  grazing  lands  not  to 
exceed  $30,000  per  annum  for  agency  purposes  and  an  emergency 
fund  for  the  Osage  Tribe,  which  shall  be  paid  out  from  time  to  time, 
upon  the  requisition  of  the  Osage  Tribal  Council,  with  the  approval 
of  the  Secretary  of  the  Interior." 

From  the  correspondence,  etc,  aecompianying  the  request  for  a 
decision  as  to  the  question  indioatad,  it  appaan  there  are  other 
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questions  cltuely  tllied  which  have  arisen  &Dd  which,  so  far  as  caa 
be,  will  be  eliminated  from  CobsidtoattDn  here. 

The  act  of  June  8St  190S,  is  an  aot  for  th«  diviiioQ  of  tiie  lands 
and  funds  of  the  Osage  Indians  in  Oklahoma  and  for  other  pur- 
poete. 

Section  8  of  that  act  raserves  tha  oil,  gas,  ooal,  and  other  minerals 
covered  by  the  lands  selected  for  divimon  for  the  Osage  Tribe  for 
a  period  of  25  years  from  April  8,  1906.  It  also  provides  the 
mamwr  in  which  leatae  for  oil,^;**,  and  other  mioerals  may  be  made 
or  eatcrsd  into. 

Section  4  provides  that  all  funds  therein  defined  as  belonging  to 
the  Osage  Tribe  ahaU  be  htld  in  tfUft  by  th«  Uuted  SUtu  for  the 
period  of  Hi  years  from  January  1, 1007,  wBcept  a»  therein  provided. 

There  are  four  exceptions,  two  of  which  are  here  ooiuidered : 

First.  That  all  of  the  funds  of  the  Osage  Tribe  of  Indians,  all 
the  moneys  due  tx  that  may  hereafter  be  found  du«,  all  moneys 
^at  may  be  received  from  sale  of  lands  in  Kansas  under  existing 
laws,  all  moneys  found  to  be  due  to  said  Osage  Tribe  of  Indians  on 
claims  against  the  United  States,  after  all  proper  expenaes  are  paid, 
shall  be  segregated  as  soon  aiter  January  1,  1907,  as  is  practicable 
and  placed  to  the  credit  of  the  individual  members  of  the  Osage 
Tribe  on  a  pro  rata  division,  as  shown  by  the  authorized  roll  of 
membership  as  therein  provided  for,  or  their  heirs,  said  credit  to 
draw  interest  as  now  authorized  by  law,  the  int^^st  to  he  paid 
quarterly  to  memhers  entitled  thereto,  except  in  case  of  minors,  in 
which  case  the  interest  thalt  he  paid  quarterly  to  the  parents  until 
said  minor  arrivw  at  tha  age  of  21  yeaxa.    The  act  olw  provides : 

"That  if  the  Commiaftioner  of  Indian  Affairs  becotbes  satisfied 
that  the  said  interest  of  any  minor  is  being  misused  or  squandered 
he  may  withhold  the  payment  of  such  interest:  AM  provided  fur- 
ther, That  said  interest  of  minora  whose  parents  are  deceased  shall 
be  paid  to  their  legal  guardiaoe,  as  above  provided. 

*'^8eajnd.  That  the  royalty  received  from  oil,  gas,  eoal,  and  other 
mineral  leasee  upon  the  lands  for  which  selection  and  division 
are  therein  provided,"    •    *    • 

sht^  he  placed  in  the  Treasury  of  the  United  States  to  the  credit  of 
the  members  of  the  Osage  Tribe  of  Indians  as  other  moneys  of  said 
tribe  are  to  be  deposited  under  the  provisions  of  the  act,  and  the 
same  sTtdtt  be  distj^uted  to  the  individual  members  of  said  Osage 
Tribe  according  to  the  roll  provided  for,  in  the  manner  and  at  the 
same  time  payments  of  interest  on  other  moneys  held  in  trust  for  the 
Osages  by  the  United  States,  except  as  therein  provided. 

Naturally  the  question  arises  what  class  of  moneys  are  bonus 
moneys?  Are  they  such  moneys  as  are  required  to  be  segregated 
and  placed  in  the  Treasury  to  the  credit  of  individual  Indians  and 
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held  in  trust  for  a  period  of  85  years,  or  are  they  that  class  of 
moneys  that  are  required  to  be  placed  in  the  Treasury  for  distribu- 
tion to  individual  Indiai^  If  they  are  of  the  former  class  they 
bear  intei'est,  if  of  the  latter  they  do  not. 

The  shares  of  the  minor  Osage  Indians,  whose  parents  are  living, 
in  the  honas  moneys,  are  no  different  from  the  shares  of  adult  Osage 
Indians,  or  the  shares  of  minor  Osage  IndianB  whose  parents  are 
deceased. 

The  shares  of  the  latter  dasses  have  been  distributed  as  provided 
in  the  second  exception  to  section  4,  while  the  former  are  on  deposit 
in  the  Treasury. 

I  am  constrained  to  decide  that,  within  the  purpose  and  meaning 
of  the  act,  bonus  money  received  from  the  sale  of  leases  for  oil,  etc., 
should  be  classed  with  royalties  and  which  is  required  by  the  aeixmd 
excepticm  to  section  i  to  be  placed  in  the  Treaxury  to  the  credit  of 
the  members  of  the  Osage  Tribe  of  Indians  as  other  moneys  of  said 
tribes  are  to  be  deposited,  for  distribution  to  the  individual  members 
of  said  Osage  Tribe,  uid  therefore  that  said  beams  moneys  do  not 
bear  interest. 


KXUEBimSElCZn  TOR  ASKT  lAOGAQE  LOST,  DESTKQTID,  OB  DAICAOaS 
DVUKS  TRAHBFOBTATIOV. 

An  enlisted  man  In  tbe  Army  U  entitled  to  relmbnnement  nnder  tbe  pitf 
Tlslona  of  tbe  act  of  March  3.  1686,  as  amended  by  the  act  of  March  4, 
IBIS,  for  the  valae  of  personal  property  the  Secretary  of  War  has  deter- 
mined was  reasonable,  nsefnl,  necessary,  and  proper  for  blm  to  hare  In 
quarters  wblle  eagageA  In  the  imbllc  service  In  line  of  dnty,  which  prop- 
erty was  damaged  or  destroyed  by  reason  of  a  flood  while  being  trans- 
ported because  of  change  of  statloo  of  the  enlisted  maa 

It  Is  within  the  province  of  the  Secretary  of  War  to  decide  what  artlclea 
of  personal  prtf^sr^  are  reasonable,  useful,  necessary,  and  proper  for  an 
officer  or  enUated  man  of  the  Army  while  In  quarters  ei^aged  In  tbe 
public  service  In  line  of  dnty,  and  It  Is  within  the  province  of  tbe  account- 
ing officers  of  the  Treasury  to  examine  Into,  ascertain,  and  determine  the 
value  of  such  property  lost,  destroyed,  or  damaged  nnder  the  circum- 
stances stated  In  the  act  of  March  8,  18S6,  as  amended  by  the  act  of 
March  4,  1915. 

Dediloa  by  Comptroller  Warwick,  February  SS,  1917: 

Maurice  McMahon,  quartermaster  sergeant,  Quartermaster  Corps, 
United  States  Army,  applied  December  13,  1916,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
628789,  dated  October  10,  1916. 

He  claimed  compensation  in  the  sum  of  $295.04  for  his  regula- 
tion allowance  of  baggage  damaged  so  as  to  be  unfit  for  further 
use  by  reason  of  water  at  Galveston,  Tex.,  in  August,  IdlS,  while  in 
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shipment  under  orders  on  change:  of-station  from  S&n  Francisco, 
Cal.,  to  Fort  Slocum,  N.  Y. 
The  auditor  disallowed  the  claim,  as  follows: 

"As  the  loss  was  not  due  to  an  exigency  or  necessity  of  the  mili- 
tary Bervice,  or  because  the  articles  destroyed  were  in  the  military 
service,  bat  by  reason  of  a  disaster  affecting  all  persons  and  pmp- 
'  erty  in  the  locality  alike,  he  is  not  entitled  to  reimbursement  under 
the  act  of  March  3, 1885  (23  Stat.,  350)." 

By  the  act  of  March  4,  ldJl5  (38  Stat.,  1077),  said  act  of  March  3, 
1885,  is  extended — 

*^  to  cover  loss  of  or  damage  to  the  regulation  allowance  of  baggage 
of  officers  and  enlisted  men  sustained  in  abipment  under  orders,  to 
the  extent  of  such  loss  or  damage  over  and  aoove  the  amount  recov- 
erable from  the  carrier  furnishing  the  transportation." 

It  appears  in  evidence  that  Q.  M.  Sergt.  Maurice  McMahon  was 
relieved  from  duty  in  the  Philippine  Islands,  arrived  in  San  Fran- 
cisco, CaL,  July  IS,  1915,  and  was  assigned  to  duty  at  Fort  Slocum, 
N.  Y,,  per  order  dated  July  16,  1915,  as  amended  per  order  dated 
August  18,  1915;  that  his  regulation  allowance  of  baggage  was 
^pped  in  1  barrel,  18  boxes  and  9  crates  by  the  depot  quartermaster 
at  San  Francisco,  Cal.,  to  the  depot  quartermaster  at  New  York, 
N.  Y.,  via  Southern  Pacific  Kailroad,  on  Government  bill  of  lading 
No.  368,  July  30, 1915;  that  the  shipment  was  in  a  car  at  Galveston, 
Tex.,  at  the  time  of  the  hurrican«  (Ang,  16  and  17,  1915)  -whidx 
devastated  parts  of  that  city;  that  the  household  articles  upon 
which  he  bases  his  claim  were  absolutely  ruined,  having  become  wet 
with  salt  water  and  having  remained  in  that  condition  from  August 
16,  1915,  until  October  2,  191S,  when  received  at  his  station;  and 
that  the  wearing  apparel,  bedding,  rugs,  etc.,  were  mildewed  and 
emitted  such  an  odor  they  were  considered  a  menace  to  health  and, 
after  they  had  been  surveyed,  were  destroyed.  The  bill  of  lading 
shows  2,985  pounds  as  the  weight  of  the  household  goods  and  that 
they  were  shipped  at  a  "  released  valuation  of  $10  per  100  pounds." 

The  board  of  officers  appointed  to  determine  the  amount  of  loss  to 
or  damage  of  personal  property  of  this  enlisted  man  sustained  in  said 
shipment  under  orders  met  December  20  and  22, 1916,  at  Fort  Slociim, 
N.  y.,  and  determined  that  the  household  property  was  damnged  to 
the  extent  of  $295.04 ;  that  the  damage  was  occasioned  by  a  rniiistorm 
and  flood  August  16  and  17,  1916,  while  the  goods  were  held  in  the 
possession  of  the  Southern  Pacific  Railroad  Co.  at  Galveston,  Tex., 
en  route  from  San  Francisco,  Cal,,  to  Fort  Wood,  N.  Y.;  that  the 
weight  of  the  goods,  2,985  pounds,  was  within  the  allowance  author- 
ized for  a  noncommissioned  staff  officer  changing  station;  that  the 
property  when  shipped  was  in  good  order  and  condition;  that  the 
articles  for  which  claim  is  made  were  utterly  ruined  and  beyond  re- 
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pairs  *ad  were  raisoaably  useful,  neccsnry,  and  proper  for  the  «ium- 
ant  to  have  in  the  public  service  in  the  line  of  duty  as  a  Hurried  duq  ; 
and  that  the  vahie  claimed  for  the  dama|rp(l  articles  is  reaBonable  and 
just.  The  board  recommended  that  the  carrier,  the  Southern  Pacific 
Railroad  Co.,  be  held  responaible  for  th«  damage;  that  the  aum  of 
S395.04  be  charged  to  said  company;  and  that  Q.  M.  Sergt.  Maurice 
McHahtm  be  reimbursed  to  that  amount  by  Mid  company. 

Under  data  of  January  IS,  1918,  the  freight  elalm  agent  of  the 
Soot&em  Pacififl  Bailroad  Co.,  in  a  oommunioation  to  the  depot 
quartermaster  at  New  York,  N.  Y.,  stated: 

"In  acoordatioe  with  BBctimt  1,  paragr^h  2,  of  bill  of  lading 
oonditiona,  no  liability  attaches  to  carrier,  and  daim  is  aocordingly 
most  respectfully  declined." 

On  September  26, 1916,  thb  Secretary  of  Wat  approved  the  claim 
in  this  case  in  the  sum  of  $95iil,  us  follows: 

**  &.  Tinder  the  proviacois  of  the  act  of  March  3, 188JS,  as  amended 
by  the  act  of  March  4,  191S  (extAndiflff  the  prorisions  of  l^e  law 
'  to  cover  loss  of  or  damage  to  the  regnTatton  allowance  of  baggage 
of  officers  and  enlisted  tam  itisUuBsd  in  dupment  under  orders,  to 
the  extent  of  such  Ion  or  dkma^  orer  and  aboVe  Ae  amount  re* 
ooverable  from  the  carrier  fumialiiog  tiie  transportation'),  it  is 
hereby  certified  that  it  was  reaaonsbk,  useful,  necessarr,  and  proper 
for  Q.  M.  Sergt.  Maurice  McMahon,  Qnartortnaster  Corps,  to  haVe 
while  in  quarters,  engaged  In  the  publlb  service,  in  the  line  of  duty, 
the  following  artioles,  and  titat  the  fair  and  t^asontblb  valAe  ttieroM 
is  the  amount  of  the  sums  set  opposito  tlte  respective  itons: 

2  palm  of  breertiea,  0.  D.  wool |t10 

a  blauketa,  O.  r  ' 


1  cap,  O.  D . — . ^,_^._- — : ,.      .78 

2  coats.  O.  D.  wool „    7.08 

1  OTercoftt,  O.  D ^-^^ — ,,_^^. — ._^-^_- , ^ 10.9T 

1  mirror _ . — — .. .  .._-___    3,00 

12  bed  aheeta 4. 32 

1«  plllowctiMt ~ ^ _— _...i_.- _™.    1,7« 


C0» 
4.00 

2.00 


Kitchen    Dtenslls  _. 


Books,  technical,  reference,  and  flctioi 


**  8.  These  articles  were  so  damaged  during  shipment,  under 
orders,  on  change  of  station  of  the  soldier,  as  to  be  worthleiis.  The 
claim  made  upon  the  carriers  for  payment  of  the  loss  was  rejected 
by  them  on  the  ground  that  they  were  not  liable,  under  the  circum- 
stances of  the  damage,  in  view  of  the  conditions  regularly  embodied 
in  bills  of  lading." 

The  following  articles  for  which  this  soldier  claimed  compensa- 
tion were  not  approved  by  the  Secretary  of  War  as  reasonable,  use- 
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ful,  necfesMfy,  and  proper  for  tha  8oldi«r  to  ban  while  in  quarters, 
engBg«d  in  the  public  service,  in  the  line  oi  dut^: 

2  chevrons  and  4  ornaments 10.71 

4  tWvM  nigs ^— 40,00 

10  framed  pictures 10. 00 

1  o(  2  large  mirrors 6.00 

2  comforters -„ ^ ^ &00 

4  blankets , 8, 00 

4  wlmtow  curtains. _._ _.__    B.O0 

1  ntnbrella.„ __„_^_^.___*_„_._^__, 8. 00 

1  Of  2  Iwtber  salt  cans . 2. 80 

200  ph5tugrapa , 6.00 

1  o*  2  parlor  clocks,. - -^ „ > . 2.  CO 

4  lady's  drwses— .„^_- ■... -, 26.00 

8  ChUdren's  drestes ^ ^ : 26,00 

0  suits  cblldren's  nndKwsar.^ . .. . 6.00 

4  suits  lady's  underwear ^ .„^_. - .    6.00 

In  claims  of  this  class  it  is  the  province  of  the  Secretary  of  War 

to  decide  U  to  what  aftKlM  of  permnal  property  are  reasonable, 
aaefal,  necessary,  and  propet  for  the  officer  or  enlisted  man  while 
in  quarters,  engaged  in  the  public  service,  in  the  line  of  duty,  and 
it  ia  the  provinee  of  "  the  proper  accounting  offlcers  of  the  Treasury 
to  examine  ihto,  aaoertain,  and  determine  the  value"  of  such 
property  lost,  destroyed,  or  damaged  under  the  carcumstanotB  stated 
in  the  Ifcw, 

Upon  tiie  facta  picsanted,  I  datenaine  that  of  the  artioles  ap- 
proved by  the  Seoretary  of  Wat  as  hereinbefore  enumerated  the 
Mttobat  of  damage  «uataihed  by  this  aoldiw  is  $113.18,  as  follows: 

5  palM  6f  bteectas,  O.  D.  wool ■.: 94. 70 

a  btauiitets  ,0.  D — , , . .^-_* — ——..... .._- 8.  W 

1  W9,  O.  D._. ..._—.- .. .—. >-        .  78 

2  coats.  O.  D,  wool— 7. 68 

1  overcoat,  O.  D .. 10. 37 

1  mirror — — — — ... —     4.  OO 

IB  bed  sneets . «.00 

16  i4Uowaafl«s^ ^.„ — „ .._. — 4. 80 

6  pUlowB — — . ..-^^ ^^^ ^-  e.  00 

1  mattrew  — — — ..— >^— — > ———.■— ._ — —  8.00 

1   snltntse ___...* - . ^ ^ 2. 60 

1  oil  stove  with  oven ; 8.00 

1  Clock 2.  60 

S  UWeclotbs  — ..-* .. . — — ^..— .*„-  a  00 

I  lunch  doth- .. l— „ -„* .. — „ 4. 00 

16  napkins  — -._, _..— ^_.*_ „  8. 00 

Kitchen  utenslla - 10.00 

Books,  technical,  reference,  and  fiction ID.  00 

Total 1 lis.  18 

Therefore,  upon  a  revision  of  the  auditor^  settlement,  1  And  and 
certify  that  there  ie  due  from  the  tJnited  States  to  said  Maurice 
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McMahon  a  difference  of  one  hundred  thirteen  doUars  uid  thirteen 
cents  ($118.13),  being  compensation  for  damage  to  the  regulation 
allowance  of  his  baggage  sustained,  without  any  fault  or  negligence 
on  his  part,  in  shipment  under  orders  on  the  change  of  his  station. 


OOHTBAOTS— AOrUAL  9AlUtfE8 — OLADCS. 

As  a  general  proposition  the  exiKnses  of  an  administrative  office  force  estab- 
lisbed  and  maintained  bj  tbe  Government  are  not  an  element  of  actnal 
damages  under  a  contract  providing  for  the  deduction  of  tbe  expmsee  for 
Inspection  and  superintendence  and  actnsl  losses  and  damsgea  after  tbe 
date  fixed  lor  tbe  completion  of  tbe  contract.  Such  expense*  incnrred 
dnrluR  the  delay  period  are  speculative  ratter  than  actual  damages. 

A  claim  arising  under  a  contract  after  final  payment  has  been  made,  whicb 
claim  Is  occasioned  by  deduction  made  on  the  voucber  for  final  payment 
should  be  forwarded  to  tbe  proper  auditor  tor  settlement,  ratber  tban  bave 
the  tlisburslng  officer  act  tbereon. 

Comptroller  Wsrwlek  te  the  Beoietarr  of  War,  Tebmarr  M,  1817: 

By  your  authority,  the  Chief  of  Engineers,  February  13,  1917,  re- 
quested decision  upon  the  "  propriety  and  legality  of  the  deduction 
of  the  item  of  so-called  '  office  expenses '  in  connection  with  the  con- 
tract of  January  28,  1916,  with  the  American  Dredging  Co.,  for 
dredging  in  Delaware  Kiver." 

The  deduction  referred  to  was  made  as  a  part  of  the  cost  of  super- 
intendence, inspection,  etc.,  incurred  by  the  United  Stat«G  during 
period  from  August  19  to  November  10,  1916,  inclusive,  on  account 
of  delay  in  completion  of  the  contract  The  total  amount  of  iba 
deduction  was  $4,033.21,  and  it  was  made  from  the  voucher  n^frlripg 
final  payment.  The  contractor  accepted  the  payment  under  protest, 
and  subsequently  requested  the  paying  officer  (Maj.  J.  C.  Oakes, 
Corps  of  Engineers,  U.  S.  Army)  for  reconsideration  and  payment 
of  the  amount  withheld. 

The  contractor  contends  that  the  delay  was  caused  by  a  scarcity  of 
labor  and  was  an  unforeseeable  cause  of  delay,  within  the  provision 
of  the  contract  authorizing  an  extension  of  time  if  extraordinary 
and  unforseeable  conditions  intervene.  Also,  that  there  should  have 
been  no  deduction  for  salaries  and  subsistence  of  survey  party 
($274.12),  because  they  were  confined  to  specified  areas  and  cost  the 
Government  no  more  when  made  after  than  if  they  had  been  made 
before  completion  of  the  contract;  and  that  the  charges  for  engineer^ 
ing  and  office  expenses  ($218.84),  and  cost  of  operaticoi  of  tugs  and 
cutter  ($649.50),  were  monthly  expenses  of  the  department  regard- 
less of  this  contract  and  should  have  been  omitted  from  the  deduc- 
tions. 

The  only  question  I  understand  you  desire  to  be  advised  upon  is 
the  legality  of  the  deduction  of  the  item  engineering  and  office  ex- 
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penae,  ^18.84,  The  engineer  officer  on  the  work  reports  that,  of  this 
amuunt,  $33  was  clerk  hire,  and  the  balance,  $1^.84,  covered  the 
salaries  of  assistant  engineers,  junior  engineers,  and  inspectors  em* 
ployed  in  the  office  in  making  computations  and  performing  other 
work  pertaining  to  this  contract;  also,  that-~ 

"If  the  contract  had  been  completed  within  the  contract-time 
limit,  it  would  have  been  possible  to  have  utilized  for  other  purposes 
the  service  of  the  office  force  for  which  charges  were  made.  There 
are  no  'general  office  expenses,'  such  as  rent,  overhead,  stationery,  etc, 
charged  against  the  contractor,  all  of  the  so-called  'office  expenses^ 
charged  covering  work  that  was  actually  performed  in  the  office  in 
connection  with  the  contract" 

The  contract  provided  (art.  5)  that  there  should  be  deducted  from 
payments  due  the  contractor — 

"All  e:xpenses  for  inspection  and  superintendence  after  the  date 
fixed  for  completion,  including  all  necessary  traveling  expenses 
connected  therewith,  and  all  other  actual  losses  and  damages  to  the 
United  States  due  to  the  delay  beyond  the  time  originally  set  for 
completion    •    •    *." 

I  may  say,  as  a  general  proposition,  that  the  expense  of  an  ad- 
ministrative force  established  and  maintained  generally  by  the 
Government  is  not  an  element  in  a  question  of  actual  damages. 
(47  MS.  Comp.  Dec.,  1485,  December  19,  1908;  45  MS-  Comp.  Dec., 
604,  April  25, 1908.) 

The  "  office  expenses,"  deducted  as  actual  damages  in  the  present 
case,  is  of  an  office  force  which  I  understand  would  have  heen  main- 
tained irrespective  of  this  contract,  but  the  engineer  officer  reports 
it  as  an  actual  damage,  because  if  the  contract  had  been  completed 
on  time  it  would  have  been  possible  to  otherwiss  use  the  force. 

This  is  ^>eculatire  rather  than  actual  damage,  and  does  not 
show  that  the  office  work  done  in  the  delay  period  is  not  the  same 
substantially  as  would  have  had  to  be  done  if  the  wot^  had  been 
completed  on  time. 

The  facts  as  submitted  do  not  show  an  actual  damage  through 
the  office  expenses  which  wonld  support  a  deduction  on  that  account 
under  the  terms  of  the  contract. 

I  desire  to  invite  attention  to  the  following; 

The  payment  made  to  the  contractor  by  the  En^neer  Depart* 
ment  was  a  final  payment,  and  the  deductions  made  therein,  under 
the  voucher  as  certified,  ^ve  rise  to  a  claim  by  the  contractor  in- 
volving legal  questions;  and  such  claim,  when  made,  should  be 
forwarded  to  the  auditor  for  settlement  rather  than  have  the  dis- 
bursing officer  act  thereon. 

I  have  noted,  however,  that  the  decision  requested  as  to  the 
legality  of  the  deduction  of  office  expenses,  "  is  de^red  as  much  for 
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ft  preoedent  ae  for  application  to  this  case,"  and  I  have  answered  ao- 
cordingly;  but  the  decinons  of  this  office  are  based  upon  the  facta 
ia  th«  particular  case,  and  while,  in  some  respects,  they  may  mm 
M  a  guide,  of  courae  they  can  not  be  conclusiTe  upon  the  facta  in 
ether  cases. 

So,  also,  a  decision  by  this  office  upon  the  single  question  sub- 
mitted can  not  be  determinative  of  all  the  matt^-s  in  the  contractor^ 
claim,  and  Still  leavea  it  open  for  ^e  contractor  to  present  a  claim 
upon  undecided  questloAB. 

I  would  sugg^,  therefore,  that  the  claim  of  the  contractor  be 
sent  to  the  auditor  in  its  entirety  for  examination  and  settlement. 
From  the  auditor's  action,  as  the  case  may  be,  either  the  Secretary 
of  War  or  the  contractor  may  appeal  to  this  office  for  revi^on. 

In  this  connection  it  is  proper  to  say,  also,  that  the  auditor  has 
not  yet  settled  the  disbursing  officer's  account  of  the  final  payment 
to  the  contractor. 


EX7EHSS8   OF   FBISOarERS. 

Tbt  Judicial  MppTopriaUoia  are  not  available  for  tbtt  paymsnt  of  expensea  In- 
curred b;  a  deputy  marshal  on  sccount  of  prisoners,  who  were  delivered 
into  bis  custody  by  officers  of  the  Bureau  of  Internal  Revenue,  prior  to  the 
time  a  warrant  was  Issued  for  their  arrest  by  a  United  States  commtsalooer, 
as  they  did  not  legally  come  Into  the  custody  or  possession  of  the  Judicial 
office^  uatU  arrMM  ob  said  warranL 

CnuptroUn  VhrWefc  tb  utdted  States  ICarihal  OharUt  A.  W«bb,  TebiHarr 
M,  lH7t 

I  have  your  letter  of  the  16th  inatant  as  follows: 

**  I  submit  hbrewith  for  your  decision  an  account  of  Office  Deputy 
G-.  M.  Th<^ptod  for  upmeee  amounting  to  $0.90  incurred  by  him 
in  oonnwlion  with  arrest  of  J.  D.  Bsily  add  Robert  Bail^  on  the 
char^  of  operating  an  illioit  distillery. 

"  The  facts  in  the  case  are  as  follows : 

"On  February  8,  1917,  F.  C.  Talbart,  deputy  collector  of  internal 
revenue,  and  C.  T.  Neellev,  special  employee,  captured  the  two  parties 
Muned  abov*  in  the  aot  ol  operating  an  illicit  distillery.  They  trans- 
ported them  to  Lexington  and  delivered  them  to  Office  Deputy  G.  M 
Thompson.  On  February  9  Deputy  Thompson  transported  the 
prisoners  to  Salisbury  and  carried  them  before  "W.  L.  Ray,  United 
States  commissioner,  ^vho  issued  a  warrant  on  complaint  of  F.  C. 
Talbart,  D,  C.,  and  preliminary  hearing  was  had  and  defendants 
h«ld  to  April  term  of  United  States  court  at  Salisbury. 

"  Deputy  Thompson  reimbursed  Revenue  Officers  Talbart  and 
Keelley  for  railroad  fare  for  prisooer  from  Newsome  to  Lexington, 
$1.10,  and  paid  other  items  after  prisoners  came  into  his  possession 
as  follows :  S.,  8th,  and_  B.,  9th,  for  prisoners,  $2 ;  lodging,  8th  for 
prisoners,  $1.20;  and  railroad  fare,  t^ington  to  Salisbury,  for  self 
and  prison«rs,  $1.20. 


^dbyGoo^^lc 
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"  Please  odvie*  me  as  to  whether  I  should  reimburse  Deputy  G.  H. 
Thompson  for  any  or  all  of  these  itemH." 

No  authority  appears  for  the  revenue  officers  to  turn  over  the  two 
captured  offenders.  Yet  they  were  turned  over  to  Deputy  Marshal 
Thompson  February  9, 1917,  at  Lexington,  N.  C.  The  deputy  mar- 
fha\  bad  no  authority  to  reoeive  the  captives  from  the  internal- 
revenue  officers.  Them  offenders  were  transported  to  Salisbury, 
taken  before  United  States  Commissioner  Ray,  and  then  warrant 
was  issued  upon  complaint  of  Deputy  Collector  Internal  Revenue 
F.  C.  Talbart. 

The  prJBoners  therefore  did  not  legally  come  into  the  posMsnon 
of  the  judicial  offieera  until  arrested  on  warrant,  February  d,  1917, 
issued  by  the  United  States  commissioner.  The  railroad  fare  of  the 
deputy  marshal  himself  from  Lexington  to  Salisbury  and  return, 
amounting  to  80  osnts,  seems  to  be  a  necessary  and  proper  expense 
of  the  judieiary  branch  of  the  service,  but  the  remainder  of  the  ex- 
pense was  incurred  at  the  instantw  of  intemal-reveaue  officers  in  the 
administration  of  internal-revenue  laws. 

It  follows,  thwefore,  that  the  judicial  appropriatioo  is  not  charge- 
able with  any  other  part  of  tills  expense,  and  yon  are  not  authorised 
to  pay  the  same  (16  Comp.  Dee.,  871). 

If  this  expense  ie  payable  at  all,  the  int«arBal-TeTeaae  sppropria- 
ti<m  must  be  loobed  to  for  relief. 


Gongresa  baTlng  separated  the  legtslatlve  branch  of  the  Government  from  the 
execatlve  brand)  tn  the  matter  of  appropriations,  the  ooe  of  the  epproprla- 
tloDi  of  one  branch  for  the  expenaes  of  the  other  branch  is  not  authorlxed 
unlew  spedflc  anthority  thMeter  Is  found  la  t^  appropriation. 

Tba  awriwrlatlon  "  Ooaftnunioo  and  operatlDB  of  rallroacla  In  Ataeka"  la 
not  available  for  the  payment  of  traveUng  expenaea  of  a  congressional  wm- 
tnlttve  Id  vtstting  Alaska  for  the  purpose  pf  loepectlng  the  railroad  work 
being  done  ttiere. 

Comptroller  Warwick  to  the  Beoretary  of  the  Interior,  lebruur  8S,  1917: 
I  have  your  letter  of  February  21, 1917,  as  follows: 
"  In  connection  with  the  construction  of  the  Government  railroad 
in  Alaska  it  is  deemed  highly  deeirable  that  a  committee  composed 
of  certain  Members  of  the  HouBe  of  Representatives  and  United 
States  Swate,  especially  of  Members  of  the  Apprc^riations  and 
Territorial  Committees  of  both  Houaes,  ^lall  visit  Alaska  and  look 
over  tiie  railroad  wcvk  beine  done  there.  I  feel  that  a  congressional 
▼irit  of  this  character  will  be  of  material  assistance  to  the  Alaskan 
Engineering  ConunissicHL    The  Members  of  Congress  can  thereby 
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gain  a  closer  insight  as  to  the  progress  of  the  railTay  coostractioii, 
townBite,  and  other  related  matters  authorized  by  the  Alaskan  raU- 
road  act  (38  Stat,  305). 

"  It  is  necessary  at  each  sessdon  of  Congress  for  members  of  the 
Alaskan  Engineering  Commission  and  other  officers  of  the  Interior 
Department  to  appeac  before  the  Appropriations  Committees  of 
both  Houses  of  Congress  to  explain  the  estimates  made  for  further 
appropriations,  and  before  the  Committees  on  Territories  in  connec- 
tion with  hearings  on  proposed  changes  in  legislation  affecting 
Alaska. 

"  Your  decision  is  respectfully  requested  as  to  whether  payment 
of  travel  expenses  necessary  to  be  incurred  by  a  congressional  com- 
mittee in  visitiiig  Alaska^  as  abovfi,  can  legally  be  made  from  the 
appropriation  '  Construction  and  operation  of  railroads  in  Alaska.* 
I  will  appreciate  it  if  you  can  let  me  have  your  decision  at  a  very 
early  date." 

In  obtaining  information  for  use  in  considering  estimates  for  ap- 
propriations, etc.,  the  committees  act  for  GoDgnea,  and  it  is  for 
Congress  to  provide  for  their  expenses. 

The  Congress  has  separated  the  legislative  from  the  executive 
branch  in  the  matter  of  appropriation,  and  I  aboold  say  this  forbids 
using  the  appropriations  of  the  one  branch  for  the  expenses  of  the 
other,  excepting  where  other  intent  specifically  appears. 

Such  intent  has  been  shown  in  the  matter  of  examining,  in  the 
field,  estimates  for  appropriations  for  the  Panama  Canal  (39  Stat., 
333),  and  for  the  Reclamation  Service  (id.,  304). 

I  find  also  that  in  the  sundry  civil  bill  (H.  R.  20967,  p.  117),  now 
before  Congress,  there  is  a  substantially  similar  provision  in  the  ap- 
propriation for  the  Alaskan  Engineering  Commission,  to  wit,  for 
the  "  Expenses  incident  to  conducting  hearings  and  examining  esti- 
mates for  appropriations  in  Alaska." 

The  matter  is  one  which  pr(^>erly  addresses  itself  to  Congress,  and 
being  now  pending  there,  I  am  constrained  to  say  that  until  Congress 
indicates  its  will,  there  is  no  authority  for  u«ng  the  appropriation 
for  such  traveling  expenses. 

The  view  expressed  by  the  former  Comptroller,  March  12,  1915, 
with  respect  to  a  similar  use  of  the  reclamation  appropriations,  has 
not  been  overlooked. 


TSES,  TOITBD  STATES  COUISSIOHBBB. 

A  United  Statei  commlssloiter  is  entitled  to  the  fees  earned  on  account  of  serr- 
Icea  rendered  In  a  case  wbere  tlie  defendaiit  li  cturged  with  harlng;  in  Ms 
poBseBslon  smuggled  optum  In  violation  of  the  act  of  Jannarj'  17,  1914, 
without  the  complaint  being  approved  in  writing  by  a  United  States 
attorney.  Sach  s  case  Is  not  an  intemal-revenae  caae  witbto  tbe  nteai>ln( 
of  the  act  of  May  28,  1896. 

Digitized  byGoO^^IC 
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Dealil«n  by  OoraytroU«t  Warwtok,  Vtibrmtij  t6,  1917: 

Arthur  H.  Wood,  United  States  commissioner,  Pittsfield,  Muss.^ 
applied  February  6,  1917,  for  revision  of  the  action  of  the  Auditor 
for  the  State  and  Other  Departments  in  disallowing,  b;  settlement 
No.  29257,  dated  January  29,  1917,  the  amount  of  $13.80,  represent- 
ing all  charges  in  the  case  of  the  United  States  y.  Tom  Hoh,  ex- 
cept for  drawing  complaint,  because,  it  being  an  internal-revenue 
case,  the  sworn  complaint  of  Owen  F.  McKenna,  special  agent,  De- 
partment of  Justice,  upon  which  the  warrant  was  issued  was  not 
first  approved  in  writing  by  the  district  attorney,  as  required  by  sec- 
tion 19  of  the  act  of  May  28, 1896  (29  Stat.,  184). 

This  amount  was  disapproved  by  the  Attorney  General  for  the 
same  reason. 

In  this  request  for  revision  the  United  States  commissioner  states: 

"  The  Auditor  for  the  State  and  Other  Departments  has  disallowed 
all  items  in  my  account  in  the  case  of  V.  S.  v.  Tom  Boh,  except  the 
item  for  drawing  complaint,  on  the  ground  that  it  is  an  internal- 
revenue  case,  and  the  complaint  must  be  approved  in  writing  by 
United  States  attorney  prior  to  issuing  warrant  of  arrest.  The 
written  approval  of  the  United  States  attorney  was  not  secured,  as 
I  claim  it  is  not  an  internal-revenue  case,  but  is  a  cose  that  comes 
under  the  act  of  January  17,  1914'  (38  Stat.,  275),  which  provides 
against  any  one  having  smuggled  opium  in  their  possession.  I  claim 
that  all  the  items  for  fees  in  said  case  should  be  allowed. 

"  In  a  letter  dated  February  2,  addressed  to  the  Auditor  for  Stat& 
and  Other  Departments,  First  Aasistant  United  States  Attorney 
Daniel  A.  Shea,  of  Boston,  says  that  this  case  is  not  an  internal- 
revenue  case,  and  did  not  require  his  written  approval  before  a 
warrant  was  issued." 

In  the  letter  of  February  2  referred  to,  the  assistant  district  attor- 
ney certifies  that  this  case  wa?  brought  against  the  defendant  under 
the  act  of  January  17, 1914  (38  Stat.,  275),  for  having  in  his  posses- 
sion smuggled  opium.  Section  2  of  this  act  prescribes  penalties  of 
fine  or  imprisonment  for  unlawfully  bringing  or  assisting  in  bring- 
ing opium  into  the  United  States,  and  provides : 

"  Whenever,  on  trial  for  a  violation  of  this  section,  the  defendant 
is  shown  to  have,  or  to  have  had,  possession  of  such  opium  or  prepara- 
tion or  derivative  thereof,  such  possession  shall  be  deemed  sufficient 
evidence  to  authorize  conviction  unless  the  defendant  shall  explain 
the  possession  to  the  satisfaction  of  the  jury." 

The  offense  charged  in  this  case  is  not  one  against  the  internal 
revenue,  and  consequently  it  is  not  an  internal-revenue  case  within 
the  meaning  of  the  act  of  May  28,  1896.  It  is  directed  against  the 
nnlawful  importation  of  opium.  There  is  no  law  requiring  the 
sworn  complaint  of  a  private  person  to  be  approved  by  the  district 
attorney  in  writing  before  issuing  the  warrant  in  such  casee. 

The  auditor's  disallowance  is  reversed  and  the  amount  of  $18.&0 
will  now  be  aUowed.  ■        C.Otiylc 
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KDinrTED    TAT,    KBTaOVOUTAX    HUOI   VOmflB. 

Offlcers  of  tbe  Metropolttaa  police  force,  who  are  mounted  od  horaefl,  motor 
vehicles  or  bicycles,  are  Bot  entitled  to  receive  the  addltlODal  pay  provided 
for  mounted  officers  for  any  period  during  v)ilch  tb€?  are  oa  leave  wlthont 
pay,  as  said  mounted  pay  Is  Id  effect  an  Increase  In  the  ular;  or  coiiq>eiiaa- 
tlon  of  the  mounted  officers. 

Gemptrellei  Warvleh  to  tk<  Aidlter  fer  the  State  hb4  Other  Vepartaeat^ 
PebnaiT  M,  1817: 

You  have  submitted  for  approval,  diaapproval,  or  modification 
your  deciaicm  of  February  21,  1917,  to  the  effect  that  the  mounted 
pay  at  the  rate  of  $^40  per  annimi  provided  fw  offioen  of  the  Metro- 
politan police  force  mounted  on  horses  fa  motor  vehicles  is  not  pay- 
able for  any  period  during  which  the  officer  is  absent  on  leave  with- 
out pay. 

The  act  of  Septen^ber  1, 1916  (80  Stat,  700) ,  appropriates  for  sala- 
ries of  the  various  grades  in  the  force  at  epeoific  rate«  per  annum, 
and  in  addition  thereto  provides  for-^ 

"  •  •  *  inspector,  mounted  on  horse  or  motor  vehicle,  $240;  fifty- 
five  captains,  lieutenants,  sergeants,  and  privates,  mounted  on  horses 
or  for  motor  vehicle  allowances,  at  $240  each ;  six^-four  lieutenants, 
sergeants,  and  privates,  mounted  on  bicycles,  at  $50  each." 

The  reasons  aasignad  hy  you  for  your  conclusion  are  as  follows: 

» •  *  *  ^)jg  mounted  pay,  like  all  oommutatimiB,  may  bt 
thought  of  as  primarily  a  reitnbursement.  {OdsU  v.  U.  S,,  8§  Ct 
Cls.,  194.)  In  granting  the  allowance  the  Qovemment  proposes  to 
reimburse  the  officer  the  cost  of  maintaining  the  mount  dunng  af6- 
cial  use.  The  allowance  in  my  view  is  made  in  contemplation  of 
service  and  runs  with  service,  either  active  or  the  oongtruottve  serv- 
ice involved  in  the  leave  of  abtenoe  granted  by  law.  To  hold  other- 
wise is  to  assume  on  the  part  of  Congress  a  Denevolent  purpose,  in 
searching  for  the  basis  of  which  we  are  at  once  embarmssed  by  a 
conflict  of  equities  and  by  practical  circumstances  of  divergent  in- 
fluence. For  instance,  if  the  occasion  for  leave  without  pay  arisee 
through  the  ofltcer's  fanlt  or  f<^  his  personal  convenianoe,  as  must 
be  often  the  case,  the  injustice  of  charging  the  District  with  the 
maint^iance  of  mount  in  the  meantime  is  apparent.  If  the  leave  is 
occasioned  by  the  officer's  misfortune — for  instance,  by  his  sickness — 
it  may  still  well  be  held  that  in  its  provision  of  annual  and  sick 
leave  Congress  has  marked  out  the  limits  of  its  proposed  benefits 
in  such  cases  and  that  an  extension  can  not  be  assumed  without  ex- 
press provision.  Again,  while  in  the  case  of  horses  some  expense 
accrues  to  the  officer  irrespective  of  active  use,  tha  motor  vehiolee — 
motorcycles  os  aiitoraobirea-^would  in  the  average  case  occasion 
diminiahed  expense  or  none  at  all  when  disused-  Yet  it  can  hardly 
be  thought  that  the  accounting  or  administrative  officers  could  dis- 
criminate as  to  the  allowance  mtween  its  application  for  horses  and 
for  motor  vehicles. 

'* Adopting  another  viewpoint:  I  can  see  no  argument  in  this 
oaae  based  on  bivd^hipt  oquity,  or  benevolmt  purpooe  which  would 
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not  as  well  apply  to  allowances  for  rations  granted  in  many  servicee, 
e.  g.,  the  Li^thouse  Service,  Coast  and  Geodetic  Survey,  Coast 
Guard  Service.  It  is  my  understanding  (and  in  some  cases  my  ac- 
tual information)  that  in  these  services  the  ration  allowance  is  dis- 
continued for  periods  of  leave  without  pay.  Yet,  assuming  that 
hardship  is  a  governing  consideration,  it  is  quite  as  possible  to  urge 
the  hardship  suffered  by  a  lighthouse  keeper  depriv^  of  his  rations 
durine  a  nonpay  period  due  to  sickness  as  it  is  to  plead  similarly  in 
behalf  of  a  Distnct  police  officer  with  respect  to  his  mounted  pay — 
with  this  difference,  that  the  expense  commuted  would  be  greater 
and  would  be  more  certainly  incurred  in  the  former  case  than  in  the 
latter." 

I  think  the  effect  of  the  provisions  of  the  law  with  respect  to 
mounted  pay  is  to  increase  the  rate  of  salary  or  compensation  of 
mounted  officuB  over  and  above  that  prescribed  for  unmonnted 
officers  to  the  extent  of  ^40  per  annum  or  $50  per  annum,  as  the 
case  may  be,  and  that  the  increased  salary  or  compensation  is  to 
be  paid  in  like  manner  and  is  subject  to  the  same  restrictions  with 
respect  to  absence  as  is  the  salary  or  compensation  of  unmounted 
officers. 

Yoar  deeisioD  appears  to  be  correct,  and  is  approved. 


COKTEHSATKni  ntOK  IVXT-Btnt  Af»OrUAtXONa,  PKE8II>nraXAL 

moiHTBBa. 

n>e  act  of  AOKOSt  26,  1&12,  as  amended  br  tbe  act  of  March  4,  IdlS.  providing 
that  no  petaon  emiDkiysd  at  a  vedfied  salary  ahall  thereafter  be  transferred 
and  paid  from  a  Inmp-enm  appropriation  a  rate  of  compeneatloii  creater 
than  such  specified  salary,  has  no  application  to  oStcers  appointed  by  the 
President,  and  snch  an  officer  may  resign  his  office  and  accept  appointment 
under  a  laiiQ>-eum  appropriation  provided  that  the  compensation  attached 
to  snch  employment  Is  not  sreater  than  that  paid  by  the  same  department  , 
OT  eetahllahment  for  the  same  or  similar  service  daring  tbe  preceding  year. 

Comptroller  Warwlok  to  Uie  Attorney  Qeneial,  Harsh  1,  1917; 
I  have  your  letter  of  February  28, 191T,  as  follows: 
"  There  are  pending  in  the  United  States  District  Courts  for  the 
Districts  of  Oklahoma  certain  suits  known  as  the  River  Bed  cases, 
which  were  instituted  by  the  United  States  on  behalf  of  the  Creek 
Tribe  of  Indians  in  the  eastern  district  of  Oklahoma  and  on  behalf 
of  the  Osage  Tribe  in  the  western  district  of  Oklahoma,  to  quiet  the 
title  of  both  tribes  to  the  bed  of  the  Arkansas  River  where  it  flows 
Uirough  the  Creek  country  and  where  it  bounds  the  Osa^e  country, 
and  of  the  Creek  Indians  to  the  bed  of  the  Cimarron  River  in  the 
Creek  country.  These  cases  are  such  as  to  require  their  conduct  by  a 
special  assistant  attorney,  and  they  have  been  in  charge  of  a  special 
assistant  for  the  past  two  years. 

"In  the  ea^em  district  of  Oklahoma  there  are  pending  three  or 
four  suits  instituted  by  the  United  States  on  behalf  of  the  Creek 
Tribe  to  cancel  certain  allotments,  which  are  under  the  supervision 
of  the  United  States  district  attorney  for  the  eastem'distnct    The 
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nature  of  these  cases  is  siich  that  they  probably  will  hare  to  be  placed 
in  charge  of  a  special  assistant  attciney  in  the  near  future,  as  the 
general  duties  oi  the  district  attorney  may  not  permit  him  to  give 
them  the  constant  attention  whicli  their  importance  demands. 

"  It  is  urgently  necessary  that  a  successor  to  tlie  special  assistant 
attorney  now  in  charge  of  the  River  Bed  cases  be  appointed,  and  it  is 
proposed,  on  resignation  from  his  present  position,  to  appoint  the 
United  States  district  attorney  of  the  eastern  district  to  the  position 
of  such  special  assistant  attorney  with  compensation  commensurate 
with  the  special  services  required  of  him,  which  will  be  somewhat 
greater  than  his  present  compensation  as  district  attorney.  These 
cases,  as  stated,  have  been  in  charge  of  a  special  assistant  attorney, 
and  two  of  them  are  in  another  district.  Later,  when  it  shall  have 
been  determined  that  the  other  cases  in  the  eastern  district,  mentioned 
above,  and  which  ure  now  under  the  supervision  of  the  district 
attorney,  should  have  the  attention  of  a  special  assistant  attorney, 
it  is  desired  to  assign  those  cases  to  him  in  his  new  position  without 
any  further  increase  of  compensation. 

"  It  has  been  suggested  that  possibly  the  above-mentioned  appoint- 
ment at  increased  compensation  and  the  assignment  of  cases,  espe- 
cially those  which  are  now  under  the  supervision  of  the  district 
attorney,  could  not  be  made  in  view  of  the  provisions  of  section  7 
of  the  act  of  August  26, 1912  (37  Stat.,  626),  as  amended  by  section  4 
of  the  act  of  March  4,  1913  (37  Stat.,  790),  and  I  therefore  respect- 
fully request  yqtir  decision  as  whether  in  your  opinion  the  appoint- 
ment may  be  made  and  cases  asdgned  as  proposed  herein." 

The  statute  to  which  you  refer  provides  that  no  person  employed 
at  a  specific  salary  shall  be  thereafter  transferred  and  paid  from  a 
liunp-inuo  appropriation  a  rate  of  compensation  greater  than  such 
specific  salary. 

The  salary  of  the  United  States  attorney  for  the  eastern  district 
of  Oklahoma  is  specifically  fixed  by  law.  Appointments  to  the  office 
are  made  by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate.  Section  363,  Revised  Statutes,  authorizes  the  Attorney 
General  to  employ  and  retain  attorneys  and  counselors  to  assist 
the  district  attorneys  in  the  discharge  of  their  duties  and  to  stipulate 
with  them  the  amount  of  their  compensation. 

The  statute  regulating  transfers  from  specific  salaries  to  salaries 
or  compensation  from  lump-sum  appropriations  applies  to  such  posi- 
tions or  employments  as  admit  of  transfer  by  executive  action.  It 
does  not  apply  to  presidential  offices  of  this  character,  and  does  not 
prevent  a  person  holding  such  an  office  from  resigning  it  and  accept- 
ing employment  under  a  lump-sum  appropriation,  provided  that  the 
compensation  to  be  paid  to  him  does  not  exceed  that  paid  for  the 
same  or  similar  services  during  the  preceding  Hacal  year. 

If,  in  your  judgment,  it  is  advisable  and  proper  to  employ  the 
United  States  attorney  as  a  special  assistant  attorney  after  he  sliall 
have  given  up  his  office  of  United  States  attorney,  I  see  no  legal 
objection  to  such  employment 
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SEBVICE8  REKDEBED  BT  DUE  EZEdTTIVE  DEFABTMBHT  FOB  ABOTHEB. 

While,  In  Kenpi'Hl.  wlipre  (lie  ugeiitdea  of  one  executive  department  of  tlie  Gov- 
eriimi'nt  render  services  to  aoother  sucb  department  and  for  Its  particular 
benefit,  relmbursenieDt  of  the  department  rendering  the  services  should  be 
mude,  jet  v^here  such  services  were  performed  in  an  emergencr,  for  the 
protection  of  Ooverament  property  and  bence  tor  the  common  good  of  the 
Ooverrnnent  mtlier  than  for  the  beu^t  of  the  partkmlar  dqiartment  aided, 
DO  such  reimbursement  should  be  made. 


I  have  yoar  letter  of  Februaiy  27,  1917,  submitting  a  voucher  for 
$179.96  of  the  Chief  of  Engineers,  War  Department,  for  services 
rendered  by  the  dredge  Charleston,  to  the  Public  Health  Service  in 
salvaging  one  of  its  barges  in  November,  1916,  at  Mobile  quarantine 
station,  as  to  which  you  have  a  doubt  whether  alt  the  items  of 
expense  are  properly  chargeable. 

The  barge  is  stated  to  have  been  wrecked  in  a  gale,  and  if  allowed 
to  remain  in  the  position  where  she  lay  on  the  bottom  and  go  to 
pieces,  there  was  danger  of  injury  to  the  station  buildings.  It  is 
understood  that  the  service  rendered  was  in  pumping  out  the  barge 
and  placing  her  in  a  protected  position. 

The  service  is  itemized  as  pay  and  suh^stence  of  dredge  crew, 
two  days,  $118.70;  5S  tons  of  coal,  $12.48;  oil,  $1.33;  two  wrenches 
lost  $1.50;  and  depreciation  of  dredge  2/30  of  1  per  cent  of  $69,000 
(original  cost) ,  $46 ;  total,  $179.96. 

It  is  established  that  where  the  agencies  of  one  department  furnish 
supplies  or  render  services  to  the  agencies  of  another  department 
payment  should  be  made  therefor.  This  rests  on  the  theory  that 
each  department  is  appropriated  for  to  obtain  its  own  supplies  and 
services  in  the  performance  of  the  purposes  for  which  it  was  estab- 
lished, and  is  not  to  obtain  them  at  the  expense  of  the  appropriations 
of  the  other  department. 

Supplies  or  services  so  furnished  by  the  one  to  the  other  are  ordi- 
narily as  a  matter  of  accommodation  rather  than  of  the  right  to 
demand  them.  But  where  emergency  calls  for  the  department's 
action  for  the  other,  such  as  spontaneous  action  in  protection  of 
Government  property  in  jeopardy,  I  conceive  that  there  is  a  right 
to  expect  that  action  if  not  a  right  to  demand  it,  and  there  would 
probably  also  be  duty  to  render  the  assistance. 

The  action  is  for  the  common  good  of  the  Qovemment  rather  than 
to  the  special  advantage  of  the  department  assisted.  Under  such 
circumstances  payment  is  not  a  natural  condition  upon  the'  action 
as  it  is  where  it  has  a  connection  with  the  other  department  perform- 
ing the  purposes  for  which  it  was  established. 

The  service  in  the  present  case  does  not  seem  to  have  been  merely 
a  raising  of  the  barge,  as  to  which  payment  tnight  not  be  quee- 
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tioned,  but  it  ttbs  the  danger  to  the  quarantine  station  buildings 
that  seems  to  have  called  for  assistance. 

I  may  add,  merely  to  show  the  conditions,  and  not  as  having  any 
direct  influence  upon  the  question  of  paymeDt,  that  private  tugs 
also  lent  assistance  but  have  not  asked  for  payment 

I  am  accordingly  constrained  to  say  that  in  the  present  case  there 
was  not  a  performing  of  service  which  involves  a  payment  to  be 
made  therefor  from  the  appropriation  of  the  one  to  the  appropria- 
tion of  the  other,  and  you  are  not  authorized  to  m&ke  the  payment. 

This  conclusion  rmderB  nnneoeasary  conddering  the  propriety  of 
certain  items  having  to  do  with  the  cost  of  the  service  rendered. 


BBTZEBD  AUCT  OmOXU  tOt  DOTX  Dl  IBVOATZOHAX  ZIlgTITimOXI. 

Retlrecl  offl<!er8  of  the  Arm;  detailed  to  dnty  la  educational  InstltutlonB  of  the 
claaa  specified  In  section  66  of  tbe  act  of  Jnne  S,  1916,  are  not  entitled 
to  fall  pa;  and  allowances  unlesa  mch  details  are  made  In  accordance  with 
the  provlaloni  of  some  other  law  pnvldliig  for  sodi  details  of  such  offlcera 
with  fall  pay  and  allowances. 

Comptroller  Warwlok  to  the  Beeretary  of  War,  JCareh  S,  1917; 

I  have  your  letter  of  the  20th  ultimo  requesting  decision  as  to 
whether  a  retired  officer  detailed  to  service  at  a  school  or  college 
under  the  provisions  of  section  56  of  the  act  of  June  3,  1916  (39 
Stat.,  197),  is  entitled  to  full  pay  and  allowances. 

The  section  in  question  provides  for  supplying  military  equipment 
to  schools  and  colleges  other  than  those  provided  for  in  section  47 
of  the  act,  having  a  course  of  military  training  prescribed  by  the 
Secretary  of  War  and  having  not  less  than  100  physically  fit  male 
students  above  the  age  of  14  years,  and  ccmtains  a  further  provision 
as  follows: 

"  *  *  *,  and  the  Secretary  of  War  is  hereby  authorized  to  detui 
such  commissioned  and  noflcommissioned  officers  of  the  Army  to 
said  schools  and  colleges,  other  than  those  provided  for  in  section 
forty-five  and  fort^-six  of  this  act,  det«iling  not  less  than  one  such 
officer  or  ntmcommiBsioned  officer  to  eadt  five  hundred  students  under 
military  instruction." 

The  first  point  for  consideration  in  connection  with  the  question 
submitted  is  whether  the  term  "  commissioned  and  nooconmiisaioned 
officers  of  the  Army,"  as  used  in  this  section,  includes  retired  officers. 

In  its  broad  sense,  the  Army  of  the  United  States  does  include 
officers  and  enlisted  men  on  the  retired  list  (See  sections  1  and  2  of 
the  act  of  June  8,  1916,  89  Stot,  166.)  But  was  the  word  "  Army," 
as  used  in  the  above-quoted  provision^  intended  in  that  broad  senael 

At  the  time  this  law  was  enacted  several  different  provisions  of 
law  were  in  force  relative  to  the  detail  of  retired  officers  to  duty 
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at  educational  institutions.  lo  some  instanticfi  it  was  provided  that 
the  officer  should  receive  full  p«y  and  allowances,  while  in  other 
cases  he  was  to  receive  no  compensation  in  addition  to  his  retired 

pay- 

Section  23  of  the  act  of  July  IS,  ISTO  (16  Stat,  320),  reads: 

"And  ie  it  further  enacted,  That  any  retired  officer  may,  on  his 
own  application,  be  detailed  to  serve  as  professor  in  any  college; 
but  while  so  serving  such  officer  shall  be  allowed  no  additaon^  com- 
peosatioQ." 

This  provision  was  carried  into  the  Revised  Statutes  in  section  1260. 

The  act  of  May  4, 1880  (21  Stat,  118),  provides: 

"  That  upon  the  application  of  any  college,  univusi^  or  institu- 
tion of  learning  incorporated  under  the  laws  of  any  State  within 
the  United  States,  faavmg  capacity  at  the  same  time  to  educate  not 
less  than  taw  hundred  and  fifty  male  students,  the  President  may 
detail  an  officer  of  tiw  Army  on  the  retired  list  to  act  as  president, 
superintendent,  or  professor  thereof;  and  such  officer  may  receive 
from  the  institution  to  which  he  may  be  detailed  the  difference  be- 
tween his  retired  and  full  ^y^  and  shall  not  receive  any  additional 
pay  or  allowance  from  the  TTmted  States." 

The  act  of  May  21, 1904  (8S  Stat,  22£),  provides: 

"That  section  twelve  hundred  and  twentv-five  of  tbe  Beviaed 
Statutes,  coDceming  the  detail  of  officers  of  tne  Army  and  Navy  to 
educational  institutions,  be,  and  the  same  is  hereby,  amended  so  as 
to  permit  the  Preadent  to  detail  under  the  provisions  of  that  Act, 
ana  in  addition  to  the  detail  of  the  officers  of  the  Arm^  and  Navy 
now  authorized  to  be  detailed  under  the  ezistiRg  provisi(»is  of  said 
act,  such  retired  officers  and  noncommissioned  officers  of  the  Army 
and  Navy  of  the  United  States  as  in  his  judgment  may  be  required 
for  that  purpose  to  act  as  instructors  in  military  drill  and  tactics  in 
schools  in  the  United  States  and  Territories  where  such  instouotions 
shall  have  been  authorized  by  the  educational  authorities  thereof, 
and  where  the  services  of  such  instructors  shall  have  been  applied 
for  by  said  authorities. 

'*  See.  2.  That  no  detail  shall  be  made  under  this  act  to  any  school 
unless  it  diall  pay  the  cost  of  commutation  of  quarters  of  the  retired 
<^cerB  or  noncommissioned  officers  detailed  thereto  and  the  extra- 
duty  pay  to  which  they  may  be  entitled  by  law  to  recwve  for  the 
performance  of  special  duty :  Prorided,  That  no  detail  shall  be  made 
tmder  the  provisiMis  of  this  act  unless  the  officers  and  noncom- 
missioned officers  to  be  detailed  are  willing  to  accept  such  positim : 
Provided  further,  That  they  shall  receive  no  compensation  from  the 
Government  other  than  their  retired  pay," 

It  will  be  observed  that  retired  officers  detailed  to  educatiima]  in- 
stitutions under  the  above  laws  receive  <Hily  their  retired  pay  and 
such  additional  compensation  or  allowances  as  may  be  paid  by  the 
institution  to  which  detailed. 
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Section  1225,  Revised  Statutes,  as  amended  by  the  act  of  Sejitem- 
bei'  26, 1888  (25  Stat.,  491),  provides: 

"  The  President  may,  upon  the  application  of  any  established  mili- 
tary institute,  seminary  or  academy,  college  or  university,  within  the 
United  States  having  capacity  to  educate  at  the  same  tame  not  less 
than  one  hundred  and  fifty  male  students,  detail  an  officer  of  the 
Army  or  Navy  to  act  as  superintendent,  or  professor  thereof; 

This  provision  was  originally  enacted  as  section  26,  act  of  July  28, 
1866  (14  Stat,  336). 

It  is  noted  that  this  section  refers  to  the  detail  of  officers  **  of  the 
Army,"  but  it  was  never  held  to  apply  to  retired  officers  until  amended 
by  the  act  of  November  3,  1893  (28  Stat,,  7),  so  as  to  provide  that 
"  officers  on  the  retired  list  of  the  Army  may  upon  their  own  applica- 
tion be  detailed  to  such  duty  and  when  ao  detailed  ahall  receive  the 
full  pay  of  their  rank."  This  appears  to  have  been  the  first  law 
authorizing  the  payment  of  full  pay  to  retired  officers  on  duty  at 
educational  institutions,  and  it  did  not  apply  to  or  afFect  details  under 
section  1260,  Kevised  Statutes,  or  the  act  of  May  1, 1880,  supnu  (See 
act  of  Aug.  6, 1894,  28  Stat.,  235.) 

This  act  of  1893  was  amended  by  the  act  of  March  8,  1909  (85 
Stat.,  788),  so  as  to  provid&that  retired  officers  when  so  detailed  shall 
receive  the  full  pay  and  (ulowaTices  of  their  rank,  except  that  lieu- 
.  tenant  colonels  and  colonels  when  eo  detailed  shall  receive  the  pay 
and  allowances  of  a  major,  and  officers  above  the  grade  of  colonel 
shall  receive  only  their  retired  pay. 

The  next  legislation  on  this  subject  was  the  act  of  June  3,  1916, 
section  45  of  which  (89  Stat.,  192),  providea: 

"The  President  is  hereby  authorized  to  detail  such  numbers  of 
officers  of  the  Army,  either  active  or  retired,  not  above  the  grade  of 
colonel,  as  may  be  necessary,  for  duty  a^  professors  and  assistant  pro- 
fessors of  military  science  and  tactics  at  institutions  where  one  or 
more  units  of  the  fieserve  Officers'  Training  Corps  are  maintained; 
lAit  the  total  number  of  active  officers  so  detailed  at  educational  insti- 
tutions shall  not  exceed  three  hundred,  and  no  active  officer  shall  be 
BO  detailed  who  has  not  had  five  years'  commissioned  service  in  the 
Army.  In  time  of  peace  retired  officers  shall  not  be  detailed  under 
the  provisions  of  this  section  without  their  consent.  Ketired  officers 
below  the  grade  of  lieutenant  colonel  so  detailed  shall  receive  the  full 
pay  and  allowances  of  their  grade,  and  retired  officers  above  the 
grade  of  major  so  detailed  sha!!  receive  the  same  pay  and  allowances 
as  a  retired  major  would  receive  under  a  like  detail.  No  detail  of 
officers  on  the  active  list  of  the  Regular  Army  under  the  provifflons 
of  this  section  shall  extend  for  more  than  four  years." 

Section  46  of  said  act  provides  for  the  detail  of  enlisted  men  to 
Huch  institutions. 
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From  an  examination  of  the  variouB  laws  relative  to  the  detail 
of  officere  to  educational  institutions  it  appears  to  have  been  the 
anifonn  practice  of  Congress,  whenever  it  intended  to  provide  .for 
the  detail  of  retired  t^cers,  to  designate  them  specifically  and  also 
to  stipulate  as  to  the  pay  they  should  receive.  Section  56,  supra, 
makes  no  specific  reference  to  retired  officers  or  to  pay,  and  I  am  of 
the  opinion  that  Ccsigress  did  not  intend  by  said  section  to  grant 
any  new  authority  for  the  detail  of  retired  officers  to  educational 
institutions. 

You  are  advised,  therefore,  that  payment  of  full  pay  and  allow- 
ances to  retired  officers  detailed  to  institutions  referred  to  in  said 
section  56  is  not  authorized  unless  such  details  are  made  in  accord- 
ance with  the  provisions  of  some  other  law  providing  in  express 
terms  for  the  'detail  of,  and  payment  of  full  pay  and  allowances  to, 
retired  officers. 


ABXB  Ain>  AKmmnoir  tos  tbe  ixotectiov  of  nnuo  pbofebtt. 

Amu  and  tunioaiiltloD  needed  by  an  execuUye  department  tot  the  proteatloii 
of  public  property  ahould  be  obtained  by  the  head  of  sucb  departmeat  from 
the  Secretary  of  War,  pursuaDt  to  the  act  of  March  8,  1879,  and  not  by 
pnrchase  bpm  private  dealers, 

Seditou  by  Comptroller  Warwick,  Xaroli  6,  1S17: 

The  Auditor  for  the  Treasuiy  Department,  by  settlement  No.  65410, 
dated  February  23,  1917,  allowed  the  claim  of  SchoverUng,  Daly  & 
Qales  for  $6S.56  on  account  of  six  revolvers  and  150  cartridges  fur- 
nished for  the  use  of  the  guards  at  the  United  States  subtreasury, 
■  New  York. 

It  is  presumed  that  these  revolvers  and  cartridges  were  purchased 
for  the  protection  of  the  public  money  and  property. 

The  act  of  March  8, 1879  (20  Stat.,  412) ,  provides : 

"That  upon  the  request  of  the  head  of  any  department,  the  Secre- 
tary of  War  be,  and  he  hereby  is,  authorized  and  directed  to  issue 
arms  and  ammunition  whenever  they  may  be  required  for  the  protec- 
tion of  the  public  money  and  property,  and  they  may  be  delivered 
to  any  officer  of  the  department  designated  by  the  head  of  such 
department,  to  he  accounted  for  to  the  Secretary  of  War,  and  to  be 
returned  wnen  the  necessity  for  their  use  has  expired.     •     *     •" 

This  provision  authorizes  and  directs  the  Secretary  of  War  to 
issue,  at  the  request  of  the  head  of  any  department,  arms  and  ammu- 
nition whenever  they  may  be  required  for  the  protection  of  the 
public  money  and  property.  As  Congress  has  thus  made  adequate 
provision  for  supplying  the  various  departments  with  arms  and 
ammuniti<Hi  to  protect  the  public  money  and  properly,  there  w<iuld 
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appear  to  be  no  Decteaity  for  <rf>taini]ig  nich  anns  and  ammunitaon 
in  any  other  manner.  I  am  of  (^ini<m,  therefore,  that  the  above 
quoted  provision  is  ezclusiTe  and  precludes  the  head  of  any  depart- 
ment from  using  the  appropriations  of  his  department  for  the  pur* 
diasa  of  arms  and  ammunition  for  the  protection  of  the  puUio 
money  or  property. 

I  find  notluQg  in  the  papers  in  thia  oaae  to  indicate  the  esistenae 
of  an  emergency  that  would  not  admit  of  the  delay  incident  to 
obtaining  the  desired  arms  and  ammunition  from  the  War  Depart-^ 
ment  On  the  contrary,  it  appears  that  this  purchase  was  in  contem- 
plation for  more  than  a  week  before  the  articles  weve  delivered  and 
that  no  attempt  was  made  to  obtain  them  throng  the  Secretary  of 
War. 

The  auditor's  acticu  in  allowing  this  claim  is  zeveised.    *    *    * 


BmiAL  XXIBnU,  VATT. 

The  NaT7  Deportment  la  not  antliorlzed  to  defray  the  burial  espeoMfl  of  aa 
enllBtea  man  at  tbe  Navy  wte  died  wblle  <nrtooSbed  under  the  act  of 
Angnst  28.  ISUL 

ComptroUer  Wuwlek  to  the  Secretary  ftf  the  Mvrj,  KarA  t,  inTt 
I  have  your  letter  of  February  17, 1917,  as  follows: 
"  Upon  reconunendation  of  the  Surgeon  Geneml  of  the  Navr  your 
decidon  is  requested  as  to  whether  this  department  has  aumority 
to  defray  the  expenses  of  burial  in  case  of  death  of  an  enlisted  man 
while  on  furlough  pursuant  to  tiie  act  of  August  29, 1916  (89  Stat. 
580). 

"  In  an  opinion  of  the  Judge  Advocate  General  of  the  Navy,  Fd>- 
ruary  5,  1917  (copy  inclosed),  it  was  concluded  that ' Enlisted  men 
furloughed  under  the  act  of  August  29, 1916  (39  Stat.,  580),  clearly 
retain  their  status  as  enlisted  men  during  the  period  of  sndi  fnr> 
lou^.' 

"This  department  has  no  doubt  as  to  the  correctness  of  the  con- 
clusion auoted,  in  connection  with  which  the  Surgeon  General  states: 
'It  would  appear  that  if  an  enlisted  man  furloughed  retains  his 
status  as  an  enlisted  man  during  the  period  of  furiough,  the  bureau 
could  with  propriety  bear  the  expense  incident  to  his  death  as 
"  •  *  *  care,  transportation,  and  burial  of  the  dead  •  *  * " 
under  the  appropriation  "Contingent,  mediciite,  and  surgery,"'  or 
could  defray  the  expenses  of  transportation  of  remains  under  the  ap- 
propriation '  Bringing  home  remams  of  officers,  etc*" 

The  provifflon  referred  to  in  the  act  of  August  29,  1916,  is  as 
follows : 

"  The  Secretary  of  the  Navy  is  hereby  authorized  to  grant  furlough 
■without  pay  to  enlisted  men  for  a  period  covering  the  unexpired  por- 
tion of  their  enlistment:  Provided,  That  such  furiough  be  granted 
under  the  same  conditions  and  in  lieu  of  discharge  by  purchase  or 
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b}*  special  order  of  ^e  department  Enliated  men  so  furlonghed 
sntU  be  subject  to  recall  in  tune  of  war  or  nati(»ial  emergency  to  com- 
I)lete  the  unexpired  portion  of  their  enlistment,  and  shall  be  in  addi- 
tion to  the  authorized  number  of  enlifited  men  of  the  Navy." 

The  same  act  provides  on  pages  571  and  672,  under  &e  head  of 
*•  Contingent,  Bureau  of  Medicine  and  Surgery,"  for  **  •  •  •  care, 
transportation,  and  burial  of  the  dead  ;•••»»  and  under 
"Transportation  of  remains"  as  follows: 

**To  enable  the  Secretary  of  the  Navy,  in  his  discretion,  to  cause 
to  be  transferred  to  their  nomes  the  remains  of  officers  and  enlisted 
men  of  ^b  Navy  and  Marine  Corps  who  die  or  are  killed  in  action 
•riiore  or  afloat,    •    •    • » 

The  provisions  of  the  contract  of  enlistment  of  a  man  furlonghed 
without  pay  under  said  act  are  suspended  during  the  period  of  such 
forlongh  until  and  unless  he  is  recalled  as  provided  therein,  that  is  to 
lay,  during  the  period  of  his  absence  under  such  furlong  the  man 
is  relieved  of  all  obligation  to  render  any  service  under  his  enlist- 
ment, and  the  Qovemment  is  also  correspondingly  rdieved  daring 
the  same  period  of  its  obligations  to  the  enlisted  man  as  such. 

The  man  when  furlou^ed  is  at  liberty  and  is  presumed  to  return 
to  his  home  and  engage  in  private  pnrgoits. 

The  appropriations  in  question  were  intended  to  cover  tiie  ex- 
penses of  burial  and  the  h^nsporation  of  the  remains  of  the  men 
▼ho  die  while  regularly  serving  in  the  Navy.  An  enlisted  man  who 
dies  while  on  such  furlough  does  not  come  within  this  class,  and 
-the  Government  is  under  no  obligation  either  to  defray  his  burial 
expenses  or  to  transport  his  remains  to  his  home  if  he  ^ould  die 
while  absent  therefrom  in  pursuit  of  business  or  pleasure. 

I  have  therefore  to  answer  the  question  presented  in  the  negative. 


The  chairman  of  the  temporal?  committee  oii  accountB,  House  of  Representa- 
tlvea,  appoluted  tinder  antborlty  at  tlie  act  of  March  2,  1^95,  1^  authorized, 
with  the  aiwroval  of  the  committee,  to  appoint  and  to  discharge  a  deck  or 
other  euployees  of  said  committee. 

)  tha  Clezk  at  tbs  House  of  K^retaatatlTei,  Kaioh  9, 

I  have  your  lett«r  of  the  7th  inst.  as  follows: 

"  When  the  Congress  adjourned  *  sine  die '  on  the  4th  of  March 
we  had  upon  the  roll  of  employees  of  the  House  of  Kepresentatives 
S.  R.  Lloyd,  T.  L.  Lloyd,  and  Wm.  Bray,  as  clerk,  assistant  clerk, 
and  janitor,  respectively,  of  the  Committee  on  Accounts.  These 
employees  had  taken  the  customary  oath  of  office,  prior  to  ^e  ad- 
journment of  Congrq^  which  oaths  in  writing  ore  now  <hi  file  in 
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"Prior  to  the  Rdjoumment  of  th«  House  of  Bepresentatives  the 
Speaker  of  the  House  of  Kepresentatives  amwinted  Hon.  Frank 
Park.  Hon.  Ben  Johnson,  and  Hon.  S.  B.  Sanford,  who  will  be 
members  of  the  Sixty-fifth  Congress  as  a  Committee  on  Accounts, 
as  required  by  the  act  of  March  2,  1895. 

'*The  chairman  of  this  temporary  committee  on  accounts  has 
fippointed  John  G.  Faircloth,  R.  P.  "Whittaker,  and  Wm.  Bray  to 
fill  the  places  of  clerk,  assistant  clerk,  and  janitor,  respectively. 

"The  first  mentioned  employees  hare  not  resigned,  and  they  con- 
tend that  they  are  entitled  to  perform  the  duties  of  their  respectiTe 
positions  and  to  draw  the  incident  salaries. 

"  The  second  mentioned  group  of  emplovees,  so  appointed  by  Mr. 
Park,  have  filed  their  oaths  of  office,  and  they  contend  that  they 
fire  entitled  to  perform  the  same  duties  and  to  draw  the  salaries. 

"  1  have  be^n  furnished  elaborate  briefs  by  both  parties  as  to 
the  merit  of  their  contentions,  and  I  am  inclosing  saidoriefs  to  you 
nnd  respectfully  request  that  you  will  thoroughly  investigate  the 
questions  involved  and  advise  me  officially  to  whom  I  shall  pay  tlte 
salaries  incident  to  the  duties  imposed." 

The  salaries  in  question  are  provided  for  in  the  act  of  May  10, 
Idle  (3d  Stat,  66,  70),  as  follows: 

"Clerks,  messengers,  and  janit(H3  to  the  following  committees: 
Accounts— Clerk  ^,500,  assistant  clerk  $1,800,  janitor  $1,000-; 
•     •     •     _» 

The  authority  for  the  appointment  of  this  temporary  committee 
on  accounts  is  found  in  the  act  of  March  2,  1895  (28  Stat.,  764,  768), 
which  provides: 

"  That  the  Speaker  of  the  House  of  Representatives  of  the  Fifty- 
third  Congress  shall,  before  the  expiration  of  his  term  of  service, 
appoint  from  among  the  Representatives- elect  to  the  Fifty-fourth 
Congress  a  temporary  committee  on  accounts,  of  three  members, 
which  said  committee  on  accounts  shall  have  the  same  powers  and 
perform  the  same  duties  in  reference  to  payments  made  from  tiiie 
contingent  fund  of  the  House  of  Representatives  of  the  Fifty-fourth 
Congress  as  are  now  authorized  by  law  and  the  rules  of  the  present 
House  of  Representatives ;  and  which  said  temporary  committee  on 
accounts  shall  begin  to  exercise  its  powers  immediately  upon  the 
termination  of  this  Congress,  and  shall  continue  to  exercise  and 
discharge  said  duties  until  after  the  meeting  and  organization  of  the 
House  of  Representatives  of  the  Fifty-fourth  Congress  and  until 
the  appointment  of  the  regular  Committee  on  Accounts.  And  all 
payments  made  out  of  the  contingent  fund  of  the  House  of  Repre- 
sentatives upon  vouchers  approved  by  said  temporary  committee 
on  accounts  shall  be  deemed,  neld,  and  taken,  and  are  hereby  declared 
to  be  conclusive  upon  all  the  departments  and  auditing  officers  of 
the  Government.  And  hereafter  the  Speaker  of  the  House  of  Repre- 
sentatives of  each  subsequent  Congress  shall,  before  the  termination 
of  the  last  session  of  each  Congress,  appoint,  from  the  Kepresentar 
tives-elect,  a  temporary  committee  on  accounts  of  three  members, 
with  similar  powers  and  for  the  same  purposes." 

The  appropriation,  supra,  is  for  the  salaries  of  employees  of  the 
"  Accounts  "  Committee,  and  the  law  has  provided  that  an  accounts 
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committee  shall  be  in  existence  at  all  times.  During  the  period  from 
the  termination  of  one  Congress  until  the  election  of  an  accounts 
committee  by  the  succeeding  Congress  the  Accounts  Committee  con- 
sists of  those  members  appointed  by  the  Speaker  as  provided  for 
in  the  act  of  March  S,  1805,  tupra.  Said  act  referred  to  the  com- 
mittee in  existence  during  such  periods  as  a  "  temporary  committee 
on  accounts  "  and  to  the  committee  in  existence  during  other  periods 
Bii  the  "  regular  Omanittee  on  Accounts,"  but  the  so-called  temporary 
committee  on  accounts  is  just  as  much  the  scoountB  committee  of 
the  House  as  is  the  regular  Committee  cm  Accounts.  One  auto- 
matically expires  upon  the  coming  into  existence  of  the  otiier  and 
the  rights,  powers,  and  duties  of  the  one  pass,  upon  its  expiration, 
to  the  other. 

That  8  chairman  of  the  temporary  committee  on  accounts  is  a 
chairman  of  a  committee  entitled  to  a  clerk  was  recognized  in  the 
decision  of  this  office  of  April  18,  1895  (1  Comp.  Dec^  388),  and  as 
DO  special  proviMon  has  been  made  for  a  clerk  to  the  temporary 
committee  on  accounts  it  must  be  held  that  the  clerk  provided  for 
in  the  annual  appropriation  act  for  the  accounts  committee  is  to  be 
the  clerk  for  the  temporary  committee  as  well  as  for  the  regular 
committee. 

The  rules  of  the  House  provide  that  the  chairman  shall  appoint 
the  clerk  or  clerks  or  o&er  employees  of  his  committee,  subject  to  its 
ftpprovftl. 

It  has  been  suggested  that  this  rule  applies  only  to  standing  com- 
^nittees,  but  I  see  no  reason  why  this  committee  can  not  be  regarded 
as  a  standing  committee  within  the  meaning  of  said  rule;  but  assum- 
ing that  it  is  not,  or  that  said  rule  can  have  no  force  or  effect  after 
the  expiration  of  the  Congress  by  which  it  was  made,  since  this 
temporary  committee  was  created  by  law  and  an  appropriation  has 
been  made  for  the  salaries  of  its  employees  and  no  other  provision 
has  been  made  for  the  appointment  of  its  employees  the  authority  to 
appoint  such  employees  would  vest  inherently  in  said  committee. 

That  the  authority  to  appoint  carries  with  it  the  authority  to 
remove  is  well  established,  and  the  appointment  of  a  successor  op- 
erates as  a  removal  of  the  incumbent,  if  any,  at  the  time  the  appoint- 
ment is  made. 

It  has  been  suggested  that  the  provision  in  the  act  of  1896  to  the 
effect  £hat  this  temporary  committee  shall  have  the  same  powers  and 
perform  the  same  duties  in  reference  to  payments  made  from  the 
contingent  fund  of  the  House  of  Bepresentatives  as  are  authorized 
by  law  and  the  rules  of  the  House  in  existence  at  the  time  the  com- 
mittee is  appointed,  confers  only  such  powers  as  may  be  exercised 
"  in  reference  to  payments  made  from  the  contingent  fund  "  and  that 

r     ,    .;   X  ■otitic 
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the  appointment  of  employees  is  not  such  a  power.  Without  e 
ing  an;  opinion  as  to  whether  the  powers  graid«d  are  so  limited, 
and  assuming  for  the  purposes  of  this  decieion  that  they  are,  I  am  of 
opinicm  that  the  appointment  of  these  employees  to  assist  in  the  work 
incident  to  the  auditing  and  approval  of  e:i^>enditure8  from  the  con- 
tingent fund  is  a  proper  exercise  of  a  power  "  in  reference  to  pay- 
ments made  from  the  contingent  fimd." 

It  appears  that  the  authority  of  the  chairman  of  the  temporary 
committee  on  accounts  to  appoint  a  clerk  with  the  approval  of  the 
committee,  was  exercised  in  March,  1897,  uul  a^in  in  Mard^  18dS. 
In  view  of  these  precedents  I  am  of  opini<Hi  that  uiy  doubt  tiiat 
might  oUterwise  exist  as  to  the  viiharity  of  the  present  t«nporary 
committee  on  accounts  to  appoint  ita  clerk,  assistant  cleik,  and  jani- 
tor thereby  removiog  the  posons  who  held  such  positions  during 
the  last  Congress,  should  be  resolved  in  favor  of  such  authority. 

YoQ'  are  advised  ^refore  that  payment  of  the  salaries  in  ques- 
tion can  be  nude  only  to  the  employees  appcontod  by  Chairnwn  Park 
with  the  approval  of  his  committes. 


PAT  ABIt  AILOWAVOBB  OT  OIZRKB  TO  AMUTAVI  f  ATIURBBS,  lUXtMX 
OOBPB. 

By  Tlrtoe  of  the  act  of  Jon*  24,  1910,  clerki  to  anlMant  peTmafitsra  tn  the 
Marine  Corps  are  entitled  to  tlie  same  pay  and  aUowances  provMed  In  Um 
act  of  June  8, 1B16,  for  pif  masters'  clerks  In  the  Axroy ;  that  Is,  the  pay  and 
allowances  of  a  second  lieutenant  in  tbe  Army, 

Clerks  to  assistant  paymasters  In  the  Marine  Corps  are  not  entitled  to  credit 
for  constructive  service  In  computing  tbeir  pay  under  tiie  act  of  Jnne  la 
1918. 

SeoIsloB  liy  Ooaptrollet  Warwlok,  Xareh  9,  1917: 

The  Audit(»?  for  the  Navy  Department  has  submitted  tor  approval, 
disapproval,  or  modification  his  decision  of  January  16,  1S17,  as 
follows; 

"  There  has  arisen  in  the  settlement  of  aocounts  of  Marine  Corps 
paymasters  the  question  of  the  right  of  pay  deiks  to  assistant  pay- 
masters in  the  Marine  Corps  to  pay  and  allowances  of  second  lieu- 
tenants in  the  Army  under  section  9,  act  of  June  8,  1916  (39  Stat., 
170),  which  reads  as  follows: 

" '  Sec.  9.  The  Quartermaster  Corps. — The  Quartermaster  Corps 
shall  consist  of  one  Quartermaster  Craneml,  witiv  the  rank  of  major 
general ;  two  assistants  to  the  Quartermaster  General,  with  the  rank 
of  brigadier  general;  twenty-one  colonels;  twenty-four  lieutenant 
coloneE;  sixty-eight  majors;  one  hundred  and  eighty  captains;  and 
the  pay  clerics  now  in  active  service,  who  shall  nereafter  have  the 
rank,  pay,  and  allowances  of  a  second  lieutenant,  and  the  President 
is  hereby  authorized  to  appoint  and  commiesLim  iham,  by  and  with 
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the  advice  and  consent  of  the  Senate,  second  lieutenants  in  the  Quar- 
termaster Corps,  United  States  Army.    •    •    •  ' 

"The  act  of  June  24,  1910  (86  Stat,  62ft),  under  the  head  of 
Marine  CorpSjprovides : 

" ' "  •  •  Jor  each  assistant  paymaster,  one  clerk  who  shall  here- 
after be  available  where  his  services  are  required  and  who  shall  re- 
ceive tlie  same  pay,  allowances,  and  other  benefits  as  are  now  or  may 
hereafter  be  provided  for  paymasters'  clerks  of  correspondine  length 
of  service  in  the  United  States  Army  (five  clerks  in  all) ,    •    *    •  ? 

"  The  act  of  March  3,  1911  (36  Stat.,  1044) ,  provides : 

" '  Hereafter  the  pay  and  allowances  of  Army  paymasters'  clerks 
shall  be  the  same  as  provided  by  law  for  Navy  paymasters'  clerks  on 
diore  duty,  and  they  shall  also  be  entitled  to  tne  same  right  of  retire- 
ment  with  tJie  same  retired  pay  as  is  now  allowed  Kavy  paymasters' 
clerks:  Provided,  That  Army  paymasters'  clerks  shall  be  subject  to 
the  rules  and  Articles  of  War.' 

** The  act  of  May  13, 1906  (36  SUt.,  128),  as  amemded  by  the  act  of 
June  24,  1910  (36  Stat.,  606),  provides: 

"'AJl  paymasters'  clerks  shall,  while  holding  appointment  in  ac- 
cordance with  law.  receive  the  same  pay  and  allowances  and  have 
the  same  rights  ol  retirement  as  warrant  officers  of  like  length  of 
service  in  the  Navy.' 

"  Under  the  above  provisioDS  the  pay  and  allowances  of  pky- 
masters'  clerks  in  the  Marine  Corps  has  been  assimilated  to  that  of 
paymasters'  clerks  in  the  Navy  on  shore  duty.  The  act  of  June  3, 
1916,  supra,  provides  that  pay  clerks  in  the  Quartermasters  Corps  of 
the  Army  ^all  have  the  ranf,  pay,  and  allowances  of  a  second  lieu- 
tenant in  the  Anuy,  and  the  question  arises  whether  by  virtue  of  ths 
provi8i(»i8  of  section  1612,  Revised  Statutes,  4he  pay  of  paymasters' 
clerks  in  the  Marine  Corps  is  KSsimilated  under  provisions  of  the 
act  of  June  24,  1910,  supra,  to  those  provided  by  tne  act  of  June  3, 
1916,  for  pay  clerks  in  the  Quartermasters  Corps  of  the  Army,  viz, 
that  of  second  lieutenant  ui  the  Army.  I  think  it  requires  no  argu- 
ment to  show  that  the  act  of  Jane  8,  1916,  necessarily  supersedes  the 
act  of  March  3,  1911,  supra,  so  far  as  relates  to  the  pay  and  allfiw- 
uices  of  pay  clerks  in  the  Quartermasters  Corps  of  the  Army,  and 
I  am  according  of  opinion  that  pay  clerks  to  assistant  paymasters 
in  the  Marine  Corps  are  entitled  &om,  and  including,  June  S,  1916, 
to  the  pay  and  aUowances  of  a  second  lieutenant  in  ue  Army. 

**The  questicm  also  arises  whether  in  the  calculatifm  of  their 
longevity  pay  8ubsec|iient  to  Jime  3,  1916,  clerks  to  assistant  pay- 
masters in  the  Marine  Corps  are  entitled  to  count  five  years  con- 
structive service.  In  23  Comp.  Dec.,  186,  it  was  held,  quoting  the 
syllabus : 

"  'A  commissioned  officer  of  the  Army  who  formerly  served  as  an 
Army  pay  clerk  is  not  entitled  to  credit,  for  purposes  of  longevity 
pay,  for  five  years'  constructive  service,  to  whidi  credit  he  had  been 
entitled  while  serving  as  a  pay  clerk.  (22  Comp.  Dec.,  5^, 
distinguished).' 

"  By  reason  of  the  assimilation  of  the  pay  of  pay  clerks  in  the 
Marine  Corps  to  that  of  warrant  officers  in  the  Navy  under  the  legisla- 
tion hereinbefore  quoted  they  become  entitled  to  a  credit  of  five  years' 
constructive  service  on  appointment  fnnn  civil  life.  Under  section 
1612,  B.  S.,  and  the  act  of  June  3,  1916,  their  pay  is  now  assLDoilated 
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to  that  of  2nd  lieutenants  in  tli«  Army,  and  I  do  not  believe  it  was 
the  intent  uf  Congress  to  allow  the  credit  of  constructive  service  in 
the  calculation  of  their  longevity  pay  under  the  act  of  June  3,  1916 : 
to  do  so  would  give  them  not  '  the  same  pay,  allowances,  and  other 
benefits  as  are  now  or  may  hereafter  be  provided  for  paymasters^ 
cltti-ks  of  corresponding  length  of  service  in  the  U.  S.  Army'  (act  of 
June  24,  1910,  supra),  but  greater  pay  for  corresponding  length  of 
service.  Such,  I  do  not  believe,  was  the  intent  of  Congress.  I  am 
of  opinion  that  in  the  calculation  of  their  longevity  pay  subsequent 
to  June  3,  1916,  they  are  entitled  to  count  only  actual  service  in  the 
Army,  Navy,  or  Marine  Corps.  {Act  Feb.  24,  1881,  21  Stet.,  346; 
U.  S.  V.  Dunn,  120  U.  S.,  249.)" 

The  conclusion  of  the  auditor  that  the  act  of  March  3, 1911,  assimi- 
lating the  pay  and  allowances  of  Army  paymasters'  clerks  to  the  pay 
and  allowances  of  Navy  paymasters'  clerks,  on  shore'  duty,  was  super- 
seded by  the  act  of  June  8,  1916,  making  their  pay  and'allowances 
the  pay  and  allowances  of  a  second  lieutenant  in  the  Army,  and  that 
therefore  clerks  to  assistant  paymasters  in  the  Marine  Corps  are 
entitled  under  the  act  of  June  24,  1910,  to  the  pay  and  allowances 
provided  for  Army  paymasters'  clerks  by  the  act  of  June  3,  1916, 
viz,  pay  and  allowances  of  a  second  lieutenant  in  the  Army,  is 
approved. 

The  second  question  decided  by  the  auditor  is  whether  clerks  to 
as»8tant  paymasters  in  the  Marine  Corps,  appointed  from  civil  life, 
are  entitled  to  credit  for  five  years'  constructive  service  in  computing 
their  pay  as^milated  as  shown  above  to  that  of  second  lieutenant  in 
the  Army  by  the  acts  of  June  24,  1910,  and  June  3, 1916. 

Section  13  of  the  Navy  personnel  act  of  March  8,  1899  (30  Stat, 
1007),  after  providing  that  after  June  30,  1899,  commissioned  of- 
ficers of  the  line  and  Medical  and  Pay  Corps  of  the  Navy  shall  re- 
ceive the  same  pay  and  allowances,  except  forage,  as  are  or  may  be 
provided  by  or  in  pursuance  of  law  for  the  officers  of  corresponding 
rank  in  the  Army,  further  provided: 

"  and  that  aS  officers,  including  warrant  officers,  who  have  been  or 
may  be  appointed  to  the  Navy  from  civil  life  shall,  on  the  date  of 
appointment,  be  credited,  for  computing  their  pay,  with  five  years' 
service." 

Under  this  act  the  laws  relating  to  longevity  pay  of  officers  of  the 
Army  were  applied  in  computing  the  longevity  pay  of  officers  of  the 
line  and  Medical  and  Pay  Corps  of  the  Navy,  and  in  addition  to  their 
actual  service  those  appointed  from  civil  life  were  given  credit  for 
five  years'  constructive  service. 

In  12  Comp,  Dec,  489,  it  was  held,  quoting  the  syllabus: 

"  A  chief  carpenter  of  the  Navy,  who  was  appointed  an  officer  of 
the  Navy  from  civil  life,  is  entitled  in  the  computation  of  his  lon^^v- 
ity  pay  to  a  credit  for  five  years  of  constructive  service  in  the  assimi- 
lation of  his  pay  to  that  of  a  second  lieutenant  in  the  Marine  Corps." 
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This  holding  was  based  on  the  ground  that  a  chief  carpenter  being 
an  officer  of  the  Navy  came  within  the  terms  of  the  provision,  quoted 
tupra,  granting  constructive  service,  and  it  was  said  therein: 

"  Officers  of  the  line  and  of  the  Medical  and  Pay  Corps  who  have 
been  appointed  from  civil  life  are  allowed  credit  for  the  five  years' 
constructive  service  in  computing  their  longevity  for  pay  when  en- 
titled to  receive  Army  pay,  and  it  followE  that  chief  warrant  officers 
appointed  to  the  Navy  from  civil  life  are  entitled  to  the  same  credit 
for  constructive  service,  their  pay  being  assimilated  to  Army  pay. 
(Section  1612,  Revised  Statutes.)'' 

In  14  Comp.  Dec.,  882,  889,  the  question  was  presented  as  to 
whether  paymasters'  clerks  in  the  Navy,  appointed  from  civil  life, 
were  entitled  to  a  credit  for  constructive  service  in  computing  their 
pay  under  the  provision  in  the  act  of  May  18,  1908  (35  Stat.,  128), 
as  follows : 

"  All  paymasters'  clerks  shall,  while  on  duty,  receive  the  same  pay 
and  allowances  as  warrant  officers  of  like  length  of  service  in  the 
Navy," 

It  was  said: 

"  Since  the  passage  of  the  Navy  personnel  act  warrant  officers 
appointed  to  the  Navy  from  civil  life  have  been  credited,  for  com- 

Suting  their  pay,  with  five  years'  constructive  service.  It  would  be 
ifficult  to  see  how  a  paymaster's  clerk  when  on  duty  shall  receive 
the  same  pay  and  allowances  as  warrant  officers  of  like  length  of 
service  in  the  Navy,  unless  he  is  given  such  pay  and  allowances  on 
the  same  terms  and  conditions  as  is  provided  for  warrant  officers. 
A  warrant  officer's  pay  varies  according  to  length  of  service,  and  if 
he  is  appointed  as  such  from  civil  life,  in  computing  his  length  of 
service  tie  is  allowed  to  be  credited  with  five  years'  constructive  serv- 
ice, and  I  am  of  opinion  that  a  paymaster's  clerk  when  on  duty  is 
entitled  to  be  credited  with  five  years'  constructive  service  on  the 
same  terms  and  conditions  as  a ,  warrant  officer  is  allowed  to  be 
credited  with  the  same  constructive  service." 

Prior  to  the  provision  in  the  act  of  May  IS,  1908,  supra,  relating 
to  the  pay  of  paymasters'  clerks  in  the  Navy,  the  provision  in  the 
Navy  personnel  act  in  regard  to  constructive  service  had  no  appli- 
cation to  paymasters'  clerks  in  the  Navy  because,  although  officers  in 
the  Navy,  they  did  not  receive  longevity  pay.  It  would  seem,  how- 
ever, that  being  officers  in  the  Navy,  when  given  longevity  pay  by  the 
assimilation  of  their  pay  to  warrant  officers  of  like  length  of  service 
by  the  provision  in  the  act  of  May  13,  1908,  such  paymasters'  clerks 
appointed  from  civil  life  then  became  entitled  te  the  benefits  of  the 
constructive  service  provision  in  the  Navy  personnel  act  in  their  own 
right, 

Officers  of  the  Marine  Corps  have  not  been  considered  as  "ap- 
pointed to,  the  Navy  "  within  the  meaning  of  the  constructive  service 
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p^o^-i8ioIl  in  the  Navy  personnel  act,  and  they  have  not  been  given 
the  lienefit  of  that  provision. 

It  does  not  appear  t^at  the  qoestion  as  to  whether  Arm;  pay- 
masters' clerks  or  clerks  to  assistant  paymasters  in  the  Marine  Corps, 
appointed  from  civil  life,  were  entitled  to  the  credit  of  constructive 
service  in  computing  their  pay  asamilated  to  that  of  paymasters' 
clerks  in  the  Navy  by  the  act  of  March  3,  1911,  has  been  presented 
to  or  decided  by  this  office.  I  understand,  however,  it  has  been  the 
practice  to  ^ve  them  this  credit  by  reason  of  such  assimilation. 

In  2S  Comp.  Dec.,  185,  the  question  presented  was  whether  Second 
Lieut.  Beezley,  who  was  commissioned  second  lieutenant  in  the 
Quartermaster -Corps  of  the  Army  under  the  provision  of  the  act  of 
June  3,  1916,  supra,  was  entitled  to  credit  for  five  years'  constructive 
service  in  computing  his  pay  under  that  act  It  appears  that  he  was 
appointed  an  Army  paymaster's  clerk  on  November  9,  1911  {pre- 
sumably from  civil  life),  and  was  on  date  of  appointment  credited 
with  five  years'  constructive  service  in  ctanpnUng  his  pay  under  the 
act  of  March  S,  1911,  assimilating  the  pay  of  Army  paymasters'  derics 
to  that  of  Navy  paymasters'  clerks. 

It  was  held  therein  that  Second  Lieut  Beezley,  a  commissioned 
officer,  was  not  entitled  to  a  credit  for  cmistructive  service  in  com- 
puting his  longevity  pay  because  his  right  to  count  time  serviee  for 
longevity  purposes  was  governed  by  the  laws  relating  to  cmnmis- 
sioned  officers  and  that  there  was  no  law  which  gives  commis^oned 
officers  of  the  Army  the  benefit  of  constructive  service  for  longevity 
pay  purposes. 

It  was,  however,  stated  therein : 

"As  a  pay  clerk,  and  so  long  as  be  continued  one,  laeut.  Beeiley  had 
the  benefit  of  five_years'  constructive  service  for  the  purpose  of  com- 
puting his  pay.  It  mattered  not  that  bis  service  as  pay  clerk  was  or 
was  not  continuous.    (22  Comp.  Dec.,  542.)" 

This  statement  appears  to  have  been  more  a  statement  of  fact  than 
a  conclusion  of  taw  and  bad  reference  apparently  to  the  practice  of 
giving  Army  paymasters'  clerks  appointed  from  civil  life  the  benefit 
of  constructive  service  in  assimilating  their  pay  to  that  of  Navy 
paymasters'  clerks.  The  decision  cited  (22  Comp.  Dec,  542)  was 
in  regard  to  ihe  right  of  a  Navy  paymaster's  clerk  to  ctmstructive 
service. 

I  understand  tJtie  above  statement  has  not  been  construed  as 
authorizing  the  crediting  of  constructive  service  to  Army  pay- 
masters' clerks  under  the  act  of  June  S,  1916,  while  it  has  been  con- 
stmed  as  authorizing  the  crediting  of  sudi  service  to  clerks  to 
assistant  paymasters  in  the  Marine  Corps  in  computing  their  pay 
nnder  that  act. 
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Involved  in  the  question  now  under  consideration,  and  on  which 
it  depends,  is  the  one  as  to  whether  an  Army  paymaHter's  clerk  who 
acquired  the  benefit  of  coostnictlTe  service  solely  by  virtue  of  the 
assimilation  of  his  pay  to  that  of  a  Navy  paymaster's  clerk  by  the 
act  of  1911  was  deprived  of  that  benefit  by  the  assimilation  of  bis 
pay  to  that  of  second  lieutenant  in  the  Army  by  the  act  of  June  S, 
1916. 

Under  the  act  of  1911,  as  it  was  construed  in  practice,  the  Army 
paymaster's  clerk  received  the  benefit  of  constructive  service  as  a 
part  of  his  pay.  The  act  of  1916  must  be  held  to  have  repealed  or 
superseded  the  act  of  1911,  as  it  clearly  was  not  the  intention  of 
Congress  to  give  them  the  pay  of  a  second  lieutenant  in  addition  to 
the  pay  of  Navy  paymaster's  clerk,  and  there  is  no  more  authority 
under  the  act  of  1916  to  pay  them  a  part  of  a  Navy  paymaster's 
clerk's  pay  than  there  is  the  whole. 

I  am  therefore  of  opinion  that  Army  paymasters'  clerks  are  not 
entitled  to  the  benefit  of  constructive  service  in  computing  their  pay 
under  the  act  of  June  S,  1916,  and  for  the  same  reason  clerks  to 
assistant  paymasters  in  the  Marine  Corps  are  not  so  entitled. 

This  case  is  to  be  distinguished  from  12  Comp.  Dec.,  489,  in  that 
neither  Army  paymasters'  clerks  nor  clerks  to  assistant  paymasters 
in  the  Marine  Corps  are  officers  "  appointed  to  the  Navy  "  within  the 
meaning  of  the  constructive  service  provision  in  the  act  of  1899, 

The  conclusion  of  the  auditor  on  this  question  is  approved. 

A3  the  statement  in  23  Comp.  Dec.,  185,  was  not  entirely  clear, 
and  as  it  appears  that  paymasters  in  the  Marine  Corps  have  been 
misled  thereby,  this  decision  is  not  to  be  applied  retroactively  so  as 
to  refuse  credit  for  payments  which  have  been  made  "bj  such  pay- 
masters. In  other  cases  it  will  be  applied  as  the  correct  construc- 
tion of  the  law  from  the  date  of  the  law. 

It  is  to  be  noticed  that  what  wa^  decided  in  23  Comp.  Dec.,  185, 
was  clearly  stated,  and  the  conclusion  reached  in  a  decision  is  a 
precedent — not  the  argument  or  statements  made  as  to  what  would 
be  the  law  if  another  state  of  facts  existed.  * 


CinZEMB'  TKAIHIHG  CAKPS. 

A  person  who  la  over  45  years  of  age  Is  not  eotitled  under  exlRtlng  law  to 
rdmburaement  of  transiiortatlon  and  snbslstrace  expenses  Incident  to  his 
attendance  at  a  citizens'  training  camp  ca-ganized  under  the  authority  of 
the  Secreterr  of  War. 

Deoldon  by  OomptroUer  Wnrwiek,  Kareh  U,  1917: 

Eugene  W.  Stem  applied  February  23,  1917,  for  a  revision  of  the 

action  of  the  Auditor  for  the  War  Department  in  disallowing,  by 

settlement  No.  541656,  dated  February  18,  1917,  his  claim  for  reim- 
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bursement  of  amount  expended  b;  him  for  transportation  and  sub- 
^stence  incident  to  his  attendance  at  the  military  training  camp  at 
Plattsburg,  N.  Y.,  from  August  10, 1916,  to  Septwnber  6, 1916. 
The  auditor  disallowed  said  claim  as  foUows: 

"  There  is  no  authority  of  law  for  reimbursing  such  expenses  to 
those  who  are  over  45  years  of  age." 

Claimant  admits  that  he  was  50  years  of  age  when  he  attended 
this  camp  and  contends  that,  inasmuch  as  section  54  of  the  act  of 
June  8, 1916  (39  Stat.,  194),  does  not  place  any  age  limit  upon  those 
attending  the  military  training  camp  therein  provided  for,  his  claim 
for  reimbursement  should  be  allowed. 

While  this  section  authorizes  the  Secretary  of  War  to  maintain 
these  camps  of  instruction  and  training,  it  makes  no  provision  for 
reimbursing  the  citizens  who  attend  such  camps  for  the  expenses 
incurred  by  them.  The  only  authority  for  such  reimbursement  is 
found  in  the  act  of  August  29,  1916  (39  Stat.,  619,  648),  which  makes 
an  appropriation  "  for  the  subsistence  and  transportation  of  all  per- 
sons between  the  ages  of  18  and  45  years  who  have  attended  any 
camp  authorized  by  the  Secretary  of  War  during  the  calendar  year 
1916." 

The  action  of  the  auditor  is  affirmed. 


LIQUIDATEn   DAICAQES,  TAB  DBPAETKEST  COITTRACTB. 

Deduction  of  liquidated  damages  In  an  otherwise  proper  case  under  a  contnict 
with  tite  War  Department  1b  not  unautborlzed  merely  because  the  contract 
was  not  entered  Into  In  the  manner  required  In  section  S744,  Revised 

Statutes. 

Comptroller  Warwick  to  the  Seoretary  of  War,  Xarch  14,  1917: 

By  indorsement  of  the  27th  ultimo  decision  is  requested  as  to 
whether  the  district  engineer  officer,  first  district,  New  York  City, 
is  authorized  to  pay,  without  deduction  for  liquidated  damages, 
the  full  amount  of  a  bill  presented  by  the  Ellicott  Machine  Corpora- 
tion for  $1,680  for  furnishing  and  delivering  a  cutter  head  for  the 
United  States  dredge  Q&neral  G.  L.  Gillespie. 

It  appears  that  this  cutter  head  was  furnished  and  delivered  in 
pursuance  of  an  advertisement,  proposal,  and  acceptance.  The  ad- 
vertisement was  dated  August  14,  1916,  the  proposal  August  22, 
1916,  and  the  acceptance  August  28, 1916. 

Paragraph  8  of  the  specifications,  set  forth  in  the  advertisement, 
provides : 

"  8.  OommeTiceTnent,  prosecution,  and  completion. — ^T^me  is  an  im- 
portant element  in  the  completion  of  the  work  herein  specified,  and 
bidders  will  therefore  indicate  in  their  proposals  the  number  of 
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calendar  ddys  contemplated  for  the  satisfactory  completion  at  the 
shop  of  aU  parts.  The  contractor  will  be  required  to  commence  the 
work  under  the  contract  within  five  (5)  days  after  the  date  of  receipt 
of  notice  of  the  acceptance  of  his  proposal;  to  prosecute  it  with 
faithfulness  and  ener^  and  to  complete  tne  work  on  the  cutter  within 
the  time  stipulated  m  his  proposal.  *  *  *  Any  delay  in  the 
completion  of  the  cutter  wUtresvH  in  damage  to  the  United  States, 
and  this  damage  being  difficult  if  not  impossible  of  accurate  determi- 
nation and  proof,  the  contract  will  provide  for  the  deduction  of 
liquidated  damages  at  the  rate  of  $10  per  day  for  anv  period  of  delay 
in  the  completion  of  the  cutter  that  may  result  irom  any  failure 
on  the  part  of  the  contractor,  or  of  any  contractor  to  complete  the 
delivery  as  required  by  the  contract.  Liquidated  damages  shall 
apply  alike  to  failure  to  complete  as  required  or  to  ship  witnin  three 
days  after  inspection  and  acceptance  of  articles  or  parts." 

The  proposal  was  to  the  effect  that  the  EUicott  Machine  Corpora- 
tion would  furnish  and  deliver  the  cutter  head  in  accordance  with 
and  subject  to  the  conditions  and  requirements  of  the  speci&cations 
for  the  sum  of  $1,680,  delivery  to  be  made  within  90  calendar  days 
after  receipt  of  written  notice  of  acceptance  of  the  proposal.  Written 
notice  of  acceptance  of  the  proposal  was  received  by  the  contractor 
August  29, 1916,  and  in  accordance  with  the  conditions  of  its  proposal 
delivery  should  have  been  made  on  or  before  November  27,  1916. 
Delivery  was  not  made  until  January  6, 1917,  a  delay  of  39  days. 

With  reference  to  this  dela;  the  district  engineer  officer,  in  his 
letter  to  the  Chief  of  Engineers,  dated  February  19,  1917,  states: 

"  The  cutter  was  purchased  for  installation  in  the  dredge  '  Gilles- 
pie '  working  in  the  upper  Hudson  River,  and  regardless  of  the  date 
of  its  receipt,  such  installation  could  not  be  commenced  until  the 
close  of  the  working  season.  Inasmuch  as  it  was  received  in  time 
to  be  installed  during  the  closed  season  and  have  the  dredge  ready 
for  operations  at  the  opening  of  the  season  in  the  spring  no  actual 
loss  to  the  United  States  has  resulted  by  reason  of  the  late  delivery. 
Since  this  purchase  was  not  made  under  formal  contract  and,  as 
stated,  there  was  no  actual  loss  to  the  United  States  by  reason  of 
delayed  delivery,  it  would  appear  that  the  provision  for  the  deduc- 
tion of  liquidated  damages  could  be  waived,  the  circumstances  being 
similar  to  those  in  the  decision  of  the  Comptroller  of  the  Treasury 
dated  May  28,  1914  (E.  D.  94083/6),  in  which  it  was  held  that  only 
actual  damages  should  be  deducted." 

The  fact  that  the  United  States  may  have  sustained  no  actual 
damage  as  a  result  of  the  delay,  if  it  were  possible  for  any  one 
to  find  such  to  be  a  fact,  can  afford  no  justification  for  a  waiver  of 
any  liquidated  damages  that  may  have  accrued.  This  principle  is 
so  well  established  by  decisions  of  the  courts  and  of  this  office  that 
it  is  not  understood  why  an  officer  of  the  Government  should  suggest 
a  waiver  of  liquidated  damages  in  such  cases. 

It  is  observed  that  paragraph  8  of  the  specifications,  hereinbefore 
quoted,  indicated  that  time  was  an  important  element  in  the  oom- 
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pletion  of  the  work  and  required  the  bidders  to  stipul^e  in  their 
proposals  the  time  within  which  they  could  mske  delivery.  It  was 
also  specified  in  said  paragraph  that  damages  would  result  from  a 
failure  to  make  deliver;  within  the  time  agreed  upon  and  said  dam- 
ages were  fixed  at  $10  per  day  for  each  day's  delay. 

It  now  appears  from  the  above  quoted  statement  of  the  district 
engineer  officer  that  in  his  opinion  time  was  not  such  an  important 
element  in  this  case  and  that  from  the  very  nature  of  the  work  no 
damages  could  result  to  the  United  States  so  long  as  the  cutterhead 
was  delivered  in  time  to  be  installed  before  the  opening  of  the  season 
in  the  spring  of  ldl7.  If  such  was  the  case  it  would  appear  that  the 
stipulation  for  delivery  on  or  before  November  27, 1916,  was  unneces- 
sary and  against  the  interests  of  the  United  States,  as  it  is  but  rea- 
sonable to  assume  that  the  amount  of  the  bid  was  to  some  extent 
based  upon  the  time  specified  for  delivery  and  the  stipulation  as  to 
liquidated  damages.  A  practice  of  making  time  an  essential  element 
in  a  contract  and  obtaining  bids  on  that  basis  when  in  fact  time  is 
not  an  essential  element  is  clearly  prejudicial  to  the  public  interest. 

The  principal  question  for  determination  in  this  case  is  whether 
any  liquidated  damages  could  accrue  under  this  contract,  which  was 
evidenced  only.by  the  advertisement,  proposal,  and  acceptance. 

Section  S744,  Revised  Statutes,  provides: 

"  It  shall  be  the  duty  of  the  Secretary  of  War,  of  the  Secretary 
of  the  Kavy,  and  of  the  Secretary  of  the  Interior  to  cause  and 
require  every  contract  made  by  them  severally  on  behalf  of  the 
Government,  or  by  their  officers  under  them  appointed  to  make  such 
contracts,  to  be  reduced  to  writing  and  signed  by  the  contracting 
parties  with  their  names  a£  the  end  thereof ;     *     *     *." 

This  provision  has  been  in  effect  since  1862  and  it  has  been  held 
to  be  mandatory  and  imperative  {Clark  v.  Viated  States,  95  U.  S., 
539;  South  Boston  Iron  Co.  v.  UnUed  States,  118  id.,  37;  Monroe  v. 
United  States,  184  id.,  527).  In  view  of  this  law  it  is  not  understood 
why  this  contract  was  not  reduced  to  writing  and  signed  by  the  de- 
tracting parties  with  their  names  at  the  end  thereof.  But  the  fact 
that  the  requirements  of  the  law  have  not  been  complied  with  can  not 
operate  to  relieve  the  contractor  of  its  liabilities  under  the  contract 
{United  States  v.  A^.  Y.  &  P.  R.  Steamship  Co.,  239  U.  S.,  88). 

The  decision  of  the  Supreme  Court  in  the  case  just  cited  is  con- 
trary to  the  view  formerly  taken  of  section  3744,  Revised  Statutes, 
and  a  contractor  is  not  relieved,  by  reason  of  the  fact  that  the  con- 
tract is  not  in  the  form  required  by  statute,  of  the  obligation  he  has 
assumed. 

Under  the  terms  of  this  contract  as  set  forth  in  the  specificationa, 
proposal,  and  acceptance  it  was  agreed  that  any  delay  in  the  comple- 
tion and  delivery  of  the  cutterhead  would  result  in  damage  to  the 
United  States,  and  that  as  such  damage  would  be  difficult,  if  not  im- 
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possible,  of  accurate  determinatioQ  and  proof,  it  should  be  liquidftted 
at  the  rate  of  $10  per  day  for  each  day's  delay. 

That  damage  to  the  tluited  States  would  have  resulted  had  the 
cutter  head  not  been  delivered  by  the  time  the  United  States  was 
ready  to  install  it,  and  that  the  amount  of  such  damage  would  be 
difficult,  if  not  impossible,  of  accurate  determination  and  proof, 
there  would  appear  to  be  no  room  for  reasonable  doubt.  Therefore 
the  contract  in  this  case  very  properly  provided  for  liquidated  dam- 
ages, and  no  authority  exists  in  any  officer,  agent,  or  represmtative 
of  the  Government  to  waive  such  provision. 

The  fact  that  the  time  stipulated  by  the  contractor  within  which 
the  delivery  would  be  made  may  have  been  unnecessarily  short,  or 
that  the  United  States  did  not  happen  to  be  ready  to  install  the 
cutter  head  at  any  time  before  delivery  was  made,  can  in  no  way 
affect  the  rights  and  liabilities  of  the  parties  under  the  plain  pro- 
visions of  the  contract.  Tou  are  advised,  therefore,  that  payment  of 
the  amount  of  the  bill  as  presented  is  not  authorized  without  a  de- 
duction of  $390  on  account  of  liquidated  damages. 

In  reference  to  the  contractor's  claim  that  it  should  not  be  charged 
for  delays  caused  by  strikes,  epidemics,  or  other  unavoidable  causes, 
it  is  sufficient  to  say  that  the  contract  makes  no  provision  for  exten- 
sion of  time  for  any  cause  or  release  for  any  days  from  the  liqui- 
dated damages  agreed  on.  The  agreement  is  absolute  and  uncon- 
ditional. 


Where  It  Is  deemed  necessary  to  htre  a  physician  to  make  a  physical  examina- 
tion of  an  injured  employee  who  la  a  beneficiary  under  the  act  of  May  30, 
1908,  with  the  view  of  determining  whether  his  disability  still  exists,  such 
hiring  should  be  done  by  the  Department  of  Labor  and  not  by  the  adminis- 
trative officer  under  whom  such  beneficiary  would  be  employed  If  able  to 
perform  duty;  and  the  coat  of  such  examination  should  also  be  borne  by 
the  D«}>artment  of  Labor. 

Seeblon  by  ComptnUer  Warwick,  Mateh  IB,  U17: 

Maj.  G.  B.  Pilldjury,  Corps  of  Engineers,  United  States  Army, 
requested  February  23,  1917,  a  revision  of  tlie  action  of  the  Auditor 
for  the  War  Department  in  disallowing,  by  certificate  No.  40154, 
dated  January  13,  1917,  his  claim  for  reimbursement  of  $2,  paid  to 
Dr.  G.  T.  Van  Voorhees  for  services  in  making  examination  of 
Julius  Schuiz,  an  employee  of  the  Engineer  Corps,  injured  at  San 
Pedro,  Cal,  July  11,  1916. 

The  facts  are  as  follows: 

Julius  Schuiz,  an  employee  of  the  Engineer  Corps,  United  States 
Army,  was  injured  July  11,  1916,  and  upon  his  certificate  of  die- 
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ability  was  paid  under  the  proTisions  of  the  act  of  May  30,  1908 
(35  Stat,  556),  for  the  period  from  July  11,  1916,  to  July  31,  1916, 
both  dates  inclusive,  in  the  sum  of  $66. 

The  appellant,  who  at  the  time  was  Schulz'B  Buperior  officer,  says 
that  early  in  August,  1916,  he  believed  it  hia  duty  to  cause  an  in- 
vestigation to  be  made  of  Schulz's  injuries,  and,  as  there  was  no 
Army  surgeon  at  the  post,  obtained  authority  from  the  War  Depart- 
ment to  pay  the  expenses  of  such  an  examination  by  a  surgeon  of  his 
own  selection. 

In  pursuance  of  that  authority  Maj.  Pillsbury  caused  Dr.  Van 
Voorhees  to  make  an  examination  of  Schulz's  injuries,  for  which 
he  was  paid  from  the  appropriation  "  Gun  and  mortar  batt«riefl  ^ 
in  the  sum  of  $2. 

The  auditor  disallowed  the  $3  paid  to  Dr.  Van  Voorhees,  giving 
as  his  reason  that  the  expense  should  be  home  by  the  Department 
of  Labor. 

The  appellant  claims  that  as  there  was  no  physician  at  the  fort 
he  was  authorized  to  hire  one  for  general  purposes,  and  that  there- 
after he  became  the  offiaal  examining  physician  mentioned  in  cer- 
tain regulations  of  the  Department  of  Labor,  hereinafter  quoted. 

The  compensation  act  of  May  30,  1908  (35  Stat.,  556),  provides 
for  payment  of  compensation  for  injuries  to  employees  under  such 
rules  and  regulations  as  the  Secretary  of  Commerce  and  Labor  (now 
the  Secretary  of  Labor)  may  prescribe. 

General  Order  No.  22,  War  Department,  OflSce  of  the  Chief  of 
Engineers,  dated  Washington,  D.  C,  July  16,  1912,  provides : 

"668.  Citations: 

"(a)  For  provisions  of  law  granting  to  certain  employees  of  the 
United  States  the  right  to  compensation  for  injuries  sustained  in 
the  course  of  their  employment,  see  act  of  May  30,  1908  (35  Stats., 
556) ,  Cir.  68,  W.  D.,  or  G.  O.  9  C.  of  E.,  1908. 

"(J)  For  regulations  promulgated  by  the  Secretary  of  Commerce 
and  Labor  governing  the  operation  of  the  Government  'Compensa- 
tion act'  for  employees  injured  in  the  service  of  the  United  States, 
see  S.  O.  114,  W.  D.,  1912.^' 

The  regulations  of  the  Department  of  Labor  ccmceming  com- 
pensation to  employees  for  injuries,  official  superiors,  medical  officers, 
etc.,  provide: 

"24.  Payments  withheld. — In  all  cases  where  the  continuance  of 
disability  has  not  been  proved  to  the  satisfaction  of  the  superior 
officer,  or  where  the  results  of  the  examination  of  the  claimant  by 
the  medical  officer  or  officially  designated  physician  are  contradictory 
to  the  statements  of  the  attending  physician,  payments  should  be 
withheld  and  a  report  of  these  facts  should  be  immediately  forwarded 
directly  to  the  Secretary  of  Labor.  A  detailed  report  of  the  ex- 
amination of  the  claimant  by  the  medical  officer  or  officially  desig- 
nated physician,  if  any  has  been  made,  should  accompany  this  re- 
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port,  together  with  the  statement  of  the  employee  and  a  certificate 
of  his  attending  physician." 

"  25,  Examination  by  ]?hysieian  of  Department  of  Labor. — On  re- 
ceipt of  reports  concerning  disagreement  between  the  claimant  or 
his  physician  and  the  oflicial  superior,  the  Secretary  of  Labor  will 
immediately  order  an  examination  of  the  claimant  bjf  a  physician 
designated  Dj  him  so  as  to  ascertain  the  claimant's  ability  to  return 
to  work." 

"  26.  Decision.~The  decision  of  the  department  will  then  be  com- 
municated to  the  official  superior.  If  the  claim  of  the  injured  per- 
EOn  be  sustained  the  amount  due  him  should  be  paid  as  soon  as 
possible  after  the  receipt  of  the  decision." 

"27.  Discontinuance  of  payments. — When  payments  are  discon- 
tinued because  of  recovery  or  other  reason  such  fact  should  be  re- 
ported to  the  Department  of  Labor  on  the  blanks  furnished  for 
that  purpose." 

These  regulations  would  seem  to  preclude  the  hiring  of  a  physician 
by  a  superior  officer  for  the  sole  purpose  of  examining  an  injured 
employee  as  was  done  in  this  case.  Paragraphs  24  and  25  of  the 
regulations  quoted  provide  for  the  protection  of  the  United  States 
when  continuous  disability  has  not  been  established  to  the  satisfac- 
tion of  the  superior  officer  by  having  the  matter  referred  to  the 
Secretary  of  Labor  to  ascertain  the  claimant's  ability  to  return  to 
work.  It  would  logically  follow  that  the  expense  of  obtaining  this 
information  should  be  borne  by  the  department  whose  duty  it  was 
to  obtain  it.  Therefore  the  appropriation  "  Gun  and  mortar  bat- 
teries "  is  not  available  for  this  expense. 

The  auditor's  action  is  affirmed,    •    *    *. 


In  event  of  the  donth  of  the  clerk  of  a  United  States  court,  claims  of  his  clerks 
for  compensBtloo  that  accrned  to  them  prior  to  hla  death  are  not,  under 
exIatlDg  law,  claims  In  which  the  United  States  Is  concerned  either  as 
debtor  or  creditor,  and,  accordingly,  may  not  lawfully  be  certified  by  the 
accounting  offlcers  for  payment  direct  to  such  clerks ;  bnt  such  claims, 
upon  being  approved  by  the  Attorney  General,  become  lawful  expenses  of 
the  clerk's  office  and  proper  -hargea  against  the  fees  and  emoluments 
thereof,  and  may  be  paid  to  i...e  chief  deputy,  if  In  charge  of  the  ofBce, 
for  distribution  by  him,  to  such  clerks,  as  the  representative  of  the  deceased 

DeelsloiL  by  Comptroller  Warwick,  Varoh  IB,  1917; 

The  Attorney  General  applied  February  19,  1917,  for  revision  of 
the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
settlement  No.  29232,  dated  January  23,  1917,  of  the  accounts  of 
A.  L.  Blow,  late  clerk.  United  States  District  Court,  Eastern  District 
of  North  Carolina,  in  certifying  for  payment  to  Alice  M.  Blow,  exe- 
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cubiz,  the  amount  of  $1,640.70  whidi  was  found  due  on  said  aceounts 
for  attendance,  traTel,  and  fees  from  January  1  to  June  4, 1916. 

It  appears  that  a  warrant  for  the  above  amount  was  drawn  in 
favor  of  the  payee  as  certified  and  upon  request  was  forwarded  to  Uie 
Attorney  General,  who  transmitted  same  to  the  United  States  dis- 
trict judge  in  order  to  procure  tite  indorsement  of  the  executrix, 
and  tJiereafter  to  make  the  proper  distribution  of  the  amount  sUll 
due  the  deputy  clerks  and  pay  the  balance  to  the  executrix. 

The  United  States  district  judge  declined  to  handle  tiie  matter 
in  this  way,  and  the  Attorney  Gieneral  has  therefore  forwarded  the 
warrant  with  his  appeal  to  this  office  with  the  request  that  same  be 
canceled  and  payment  made  to  the  proper  parties. 

On  February  21,  1917,  the  warrant  was  transmitted  by  letter  to 
the  Secretary  of  the  Treasury  with  rec(»nmendatioQ  that  the  amount 
thereof  be  covered  into  the  Treasury  to  the  credit  of  the  appropria- 
tion "  Fees  of  clerks.  United  States  courts,  1916,"  which  I  understand 
has  been  done. 

Upon  revision  it  appears  that  A.  L.  Blow,  the  late  clerk,  died  on 
June  4,  1916.  The  above  amount  represents  earnings  due  from  the 
United  States  to  him  as  clerk  from  January  1  to  June  4,  1916,  from 
which  the  necessary  office  expenses,  as  approved  by  the  Attorney 
General,  should  be  paid.  Clerks  are  entitled  to  credit  in  their  emolu- 
ment accounts  for  amounts  paid  for  clerk  hire  and.  office  expenses 
when  properly  approved  by  the  Attorney  General  (paragraph  826 
of  Instructions,  1916). 

In  this  case,  owing  to  the  death  of  the  clerk,  payments  were  not 
made  in  full  for  clerk  hire  and  other  office  expenses.  His  emolument 
accounts  as  rendered  by  the  chief  deputy  clerk  (now  clerk,  United 
State  district  court),  for  him  pursuant  to  paragraph  810  of  Instruc- 
tions, 1916,  have  claimed  credit  for  the  full  amounte  earned  by  the 
deputy  clerks  but  not  paid  to  them.  Credit  for  these  amounte  was 
approved  and  recommended  by  the  Attorney  General  for  allowance 
as  being  due  from  and  chargeable  to  the  fees  and  emolumente  of  the 
late  clerk's  office  for  the  period  in  question. 

It  seems  that  the  deputy  clerks  in  question,  although  not  paid  in 
full,  have  rendered  their  services  to  the  clerk's  office  during  the  in- 
cumbency of  the  late  clerk,  and  the  amounte  of  their  salaries  or 
compensation  upon  approval  by  the  Attoreny  General  are,  therefore, 
lawful  expenses  of  the  clerk's  office  and  proper  charges  a^inst  the 
fees  and  emolumente  thereof. 

As  there  was  no  excess  of  emolumente,  the  emolument  account  was 
not  steted  by  the  auditor.  The  main  question  therefore  is  as  to  the 
proper  manner  of  making  payment  of  duly  approved  office  expenses 
and  making  distributicm  of  the  above  amount  of  $1,640.70  found  due 
by  the  auditor,  which  amount  I  find  to  be  correct.    The  Attorney 
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General  reports  that  the  deputy  clerks  in  this  district  are  compen- 
sated under  an  agreement  as  f  oIIotcb  : 

Walter  Duffy  (New  Bern),  ail  fees  earned. 

8.  P.  Collier  (Wilmington),  aU  fees  earned. 

H.  T.  Greenleaf(  Elizabeth  atv),  aU  fees  earned. 

Arthur  Mayo  (Washington),  all  fees  earned. 

Leo  D.  Heartt  (Raleigh),  chief  deputy,  $1,600  per  annnm. 

Ruth  Crocker  (Raleigh),  deputy,  $720  per  annum. 

From  receipt  now  furnished  it  appears  that  the  four  deputy  cleito 
first  above  mentioned  retained  all  fees  earned  by  them  from  private 
individuals  and  corporations  during  the  period  from  January  1  to 
June  4,  1916,  and  there  are,  therefore,  still  due  them  the  amounts 
found  to  have  been  earned  from  the  United  States  during  said  period. 
Receipts  ore  also  furnished  showing  that  payments  for  salaries  tor 
the  period  from  January  1  to  June  4,  1916,  have  been  made  as 
follows : 

Leo  D.  Heartt t200 

Rnth  Crocker '. 800 


The  amounts  still  due  these  deputy  clerks  from  the  fees  and 
emoluments  of  the  late  clerk's  office  on  account  of  earnings  from  the 
United  States  for  the  period  in  qu^tion  may  therefore  be  stated  as 
follows: 


eblDied. 

Amount 
(iL-nllowed 

Amount 
stlUdm. 

Walter  DoffT 

Si! 

to.  at 

[Bid. 

H««rtt 

•084.43 

308.00 

am.  00 

The  Attorney  General  also  presents  the  following  unpaid  office 
expenses  which  have  been  approved  by  him  and  thus  become  proper 
charges  against  the  fees  and  emoluments  of  the  late  clerk's  office: 
Soathern  Bell  Telepbone  ft  Telegrapfa  Co.,  covering  telephone  service  for 

the  montlis  ot  April,  Ma;,  and  Jane,  1916,  amounting  to $12.  00 

Mftcbell  Printing  Co.,  covering  stationer;  and  office  suppllea,  amounting 


Conunercliil  Printing  Co.  (Inc.),  covering  statlooeiy  and  (riBce  suppllea 
fornlBhed  the  clerk's  office  during  the  calendar  years  1914  (9S.2S), 
1915  ($46.70),  1916  (|1S) ;  total,  $72.95.  Gredlte  on  this  account  are: 
Returned  blanks,  $5;  cash,  flO;  total,  US;  leaving  the  sum  still  due.. 

Total 


28.75 
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This  makes  a  total  of  $1,480.13  <$1,881.43  plus  $98.70)  for  office 
expenses,  which  is  chargeable  to  and  payable  from  the  above  amount 
of  $1,640.70,  leaving  a  balance  of  $160.57  due  and  payable  to  the 
estate  of  the  deceased  clerk.  There  is,  however,  no  privity  between 
the  United  States  and  deputy  clerks  of  a  clerk's  office  as  regards  the 
payment  of  the  salaries  (Matthews  v.  United  States,  35  Ct,  Cls.,  595) , 
and  therefore  the  accounting  officers  are  not  authorized  to  certify  for 
payment  direct  to  them  the  amounts  due  from  the  fees  and  emolu- 
ments of  the  late  clerk's  office,  their  claims  not  being  claims  in  which 
the  United  States  is  concerned  as  debtor  or  creditor  as  provided  in 
section  236,  Revised  Statutes.  (See  Marthi'a  case,  decided  Feb.  27, 
1917.)     The  same  also  applies  to  the  other  office  expenses. 

Paragraph  810  of  Instructions,  1916,  provides: 

"  In  case  of  the  death  of  a  clerk  the  returns  should  be  rendered  in 
his  name  until  his  successor  assumes  duties.  They  should  he  pre- 
pared by  the  chief  deputy  or  some  other  person  having  knowledge 
of  the  facts." 

This  paragraph  evidently  contemplates  that  the  chief  deputy  clerk, 
if  in  charge  of  the  office,  should  conduct  the  regular  business  thereof 
and  make  returns  in  the  name  of  the  deceased  clerk  for  any  remain- 
ing period  prior  to  the  clerk's  death.  As  such  he  is  authorized  to 
receive  collections  and  deposits  of  fees  in  civil  cases,  and  there  is  no 
apparent  reason  why  he  may  not  also  be  authorized  to  pay  lawful 
and  approved  office  expenses  while  so  acting  for  the  deceased  clerk. 

It  is  understood  that  on  June  5,  1916,  he  was  appointed  clerk  of 
the  United  States  district  court  to  succeed  the  late  A.  L,  Blow, 
deceased,  and  being  entirely  familiar  with  the  transactions  herein 
involved,  the  amounts  found  due  as  charges  against  the  fees  and 
emoluments  of  the  office  of  his  predecessor  may  be  certified  to  him  as 
clerk  to  be  distributed  by  him  as  herein  indicated  as  the  representa- 
tive of  the  late  clerk.  He  should  procure  proper  receipts  for  pay- 
ments made  by  him  and  forward  same  to  the  Attorney  General,  who 
will  transmit  them  to  the  auditor  for  file  with  the  late  clerk's  emolu- 
ment account.  The  auditor  will  accordingly  amend  his  certificate  so 
as  to  have  a  warrant  in  the  amount  of  $1,480.13  issued  to  Leo  D. 
Heartt,  clerk  of  the  United  States  district  court,  as  representative  of 
A.  L.  Blow,  decensed,  same  to  be  sent  to  the  Attorney  General  for 
transmission  to  Mr.  Heartt  with  instructions  to  make  distribution  in 
the  manner  above  indicated;  and  another  warrant  for  the  balance  of 
$160.57  issued  to  Alice  M.  Blow,  executrix  of  A.  L.  Blow,  deceased, 
and  sent  to  her  at  Raleigh,  N.  C. 


^dbvGoO^^lc 
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lATlCEHT  10  KBOEIVZSB. 

Tbe  accouDtlng  offlcera  of  the  Trearary  Departmeot,  under  their  jurladlrtion 
over  approprlatloDs,  must  determine  to  wbom  a  payment  thereunder  nmy 
be  made,  and  the  fact  Of  aome  one  having  been  appointed  In  Judicial  pro- 
ceedings to  receive  paymoit  Is  not  condaHlTe  In  the  matter. 

There  is  no  superior  right  to  receive  the  payment  and  It  should  not  be  mode 
to  a  receiver  appointed  simply  for  the  purpose  of  obtaining  payment  of 
moneys  earned  by  a  defaulting  and  bankrupt  contractor,  whose  surety 
completed  the  contract  was  paid  for  the  worlc  It  did,  and  went  Into  the 
bands  of  a  receiver,  it  appearing  alBO  that  the  trustee  tn  bankruptcy,  the 
receiver  of  the  surety,  and  the  receive  of  the  claim  were  appointed  by 
courts  In  different  Jurisdictions. 

ComptBoller  Wu-wiek  to  tke  BeoieUry  of  the  Treaiiiry,  Koroli  14,  1617: 

I  have  your  letter  of  February  20,  1917,  asking  to  be  advised 
whether  there  may  be  paid,  and  when,  $5,403.88  ($4,456.38  imme- 
diately and  the  remainder  when  appropriated),  to  the  receiver  ap- 
pointed by  the  Supreme  Court  of  the  District  of  Columbia,  in  an 
action  by  the  Illinois  Surety  Co.  against  the  Secretary  of  the  Treas- 
ury and  J.  F.  Katzmaier,  trustee  in  bankruptcy  of  Harman  Bros., 
upon  whose  contract  of  July  26,  1912,  for  the  extension,  etc.,  of  the 
Portsmouth  (Ohio)  post  office,  the  amount  is  due. 

Harman  Bros,  defaulted  in  the  contract  and  the  work  was  com- 
pleted under  a  separate  contract  with  the  surety,  which  has  been 
paid  for  the  work  done  by  it,  but  it  avers  the  work  was  completed 
at  an  excess  cost  of  $1,505.18,  for  which  it  has  not  been  reimbursed. 

The  fund  in  controversy  is  for  work  done  by  Harman  Bros,  before 
their  default.  It  is  claimed  by  the  surety  company  to  protect  its 
liability  upon  unpaid  claims,  which  it  avers  have  been  made  by  labor 
and  material  men  to  amount  of  $15,193.76.  The  company  began  its 
action  August  6,  1915,  in  the  District  of  Columbia  court  Subse- 
quently, April  19, 1916,  receivers  were  appointed  for  the  company  in 
the  Superior  Court  of  Cook  County,  111.,  because  of  its  insolvency. 

The  receiver  in  the  District  of  Columbia  court  was  appointed  later, 
January  19,  1917,  but  not  as  a  receiver  of  the  surety  company.  The 
court  clerk's  office  informed  this  office  upon  inquiry  that  no  sugges- 
tion appeared  upon  the  record  of  this  court  of  the  surety  company 
having  gone  into  a  receivership. 

Service  in  this  proceeding  was  upon  the  trustee  in  bankruptcy  by 
publication,  but  he  did  not  appear  therein  and  presumably  still 
claims  the  fund.  Harman  Bros,  were  adjudicated  bankrupts  August, 
1914,  in  the  United  States  District  Court  for  the  Middle  District  of 
Pennsylvania,  and  the  trustee  was  appointed  in  those  proceedings. 

The  decree  of  the  District  of  Columbia  court  appointing  a  re- 
ceiver and  directing  the  Secretary  of  the  Treasury  to  make  payment 
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to  him  of  the  fund  now  in  hand,  and  the  balance  when  appropriated, 
is  not  conclusive  upon  the  question. 

So  far  as  moneys  not  yet  appropriated  are  concerned,  nothing  spe- 
cially need  be  said.  As  to  the  moneys  already  appropriated,  the  mat- 
ter concerns  a  payment  to  be  made  under  an  appropriation,  and  co 
whom  that  payment  is  authorized  to  be  made  is  for  this  office  to 
determine  by  virtue  of  its  jurisdiction  to  settle  accounts  of  payments 
made  under  appropriations.  (Sec.  236,  Bev.  Stats.;  act  July  31, 
1894,  28  Stat.,  208;  Price  y.  Forrest,  173  U.  S.,  410,  423.) 

The  contractors  earned  the  moneys  and,  prima  facie,  it  is  the  lego) 
right  of  the  Government  to  pay  them  to  the  contractors  {Lawrence 
V.  United  States,  71  Fed.  Rep.,  233;  17  Comp.  Dec,  80).  And  so 
also,  Uie  contractors  having  gone  into  bankruptcy,  payment  ordi- 
narily would  be  to  the  trustee  in  bankruptcy,  as  the  proper  rep- 
resentative of  the  bankrupts. 

Such  rights  as  a  surety  upon  the  bond  of  the  contractors  may 
have  involve  equities  which  may  properly  be  asserted  in  the  bank- 
ruptcy court  and  an  order  he  there  made  protecting  its  interest  (Re 
Scofield  Co.,  215  Fed.  Rep.,  45),  In  such  cases,  all  parties  appear 
before  the  court,  and  the  accounting  officers  of  the  Treasury  may 
recognize  the  order  made  and  authorize  payment  accordingly. 

There  is  thus  no  necessity  for  proceeding  in  another  court.  Such 
procedure  tends  to  multiplicity  of  actions  and  conflict  of  jurisdic- 
tion, and  the  order  of  the  court  can  not  be  viewed  as  so  superior  to 
all  else  as  to  unquestionably  protect  a  payment  under  it  (BorcAer- 
Ung  V.  United  States,  185  IT.  S.,  223). 

In  the  present  case,  the  receiver  was  appointed  in  the  District  of 
Columbia  court  for  the  main  purpose  of  obtaining  possession  of  the 
fund  as  against  the  trustee  in  bankrupt<7. 

The  fund  had  no  such  situs  as  to  require  or  authorize  the  action 
to  be  brought  in  the  District  of  Columbia  {BorcheHing  v.  United 
States,  supra).  The  construction  work  was  not  there;  the  nnpaid 
labor  and  material  men  do  not  appear  to  have  been  there;  and  the 
surety  was  not  resident  there,  and  at  least  later  in  the  proceedings 
was  in  the  hands  of  a  receiver  in  Illinois. 

Moreover,  the  surety  has  not  paid  the  claims  of  labor  and  material 
men,  and  being  itself  insolvent,  its  equities  in  the  fund  appear  to  be 
affected,  and  the  District  of  Columbia  receiver  has  in  writing  advised 
the  Department  that  the  Illinois  receiver  will  not  demand  that  the 
fund  go  into  the  general  assets  of  the  company,  and  the  court  (pre- 
sumably the  District  of  Columbia  court)  will  be  asked  to  order  dis- 
tribution among  the  labor  and  material  men. 

Assuming  the  fund  is  an  asset  of  the  surety  company,  this  pro- 
cedure does  not  settle  whether  the  receiver  of  the  surety  company 
(the  Illinois  receiver)  may  relinquish  assets  without  an  order  of  the 
eourt  under  which  he  was  appointed. 
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It  all  emphasizes  the  nugatory  character  of  the  District  of  Colum- 
bia receiver.  There  is  no  particular  call  for  the  appointment  of  a 
receiver  in  this  jurisdiction,  and  a  receiver  appointed  under  such 
conditions  as  here  appear  and  with  such  questionable  powers,  is 
close  to  the  position  of  a  volunteer  in  the  matter. 

Again,  the  trustee  in  bankruptcy  was  subject  to  ihe  order  of 
the  bankruptcy  court,  and  apparently  there  was  no  order  which 
that  court  was  not'  ccHnpetent  to  make  as  between  general  creditors 
of  the  contractors  and  the  surety  company  that  would  protect  in- 
terested parties.  And  it  may  well  be  asked,  the  trustee  in  bank- 
ruptcy and  the  Illinois  receiver  being  subject  to  the  order  of  the 
court  of  other  jurisdictions,  how  the  order  of  the  District  of  Co- 
lumbia court  estops  either. 

The  District  of  Columbia  court  had  no  such  full  control  over 
the  parties  and  matter  as  to  make  its  appointment  of  a  receiver  and 
order  to  make  payment  superior  to  all  others  and  free  from  doubt, 
having  regard  also  to  the  jurisdiction  of  the  accounting  officers 
of  the  Treasury  over  appropriations,  who,  as  said  in  Price  v.  Forresi 
(173  U.  S,,  410,  423),  "are  not  required  to  recognize  a  receiver  of 
2  claim  appointed  by  a  court,  and  may,  if  the  claim  be  allowed, 
refuse  to  make  payment  except  as  provided  in  section  3477"  (Rev. 
Stats.) ;  and  if  this  receiver  was  not  duly  appointed  payment  can 
not  safely  be  made  {Borchelding  v.  Untied  States,  supra,'  20  Comp. 
Dec.,  5). 

The  matter  sums  up  that  there  is  a  trustee  in  bankruptcy  who  is 
representative  of  the  contractors'  claims;  an  Dlinois  receiver,  who 
is  representative  of  the  surety  company's  claims;  and  a  District  of 
Columbia  receiver,  who  is  appointed  merely  to  obtain  possession  of 
the  fund. 

I  accordingly  reach  the  conclusion  that  payment  to  the  District 
of  Columbia  receiver  would  not  be  proper  and  should  not  be  made. 

It  is  thus  unnecessary  to  decide  your  further  question  of  when 
payment  may  be  made,  which  I  understand  was  asked  because  the 
surety's  insolvency  affects  certain  maintenance  guaranties  for  build- 
ings under  other  contracts  wherein  the  company  was  surety  also. 


WAKKANT  OPFICERB,  TATT,  OB  SICE  LEAVE. 

A  warrivit  (rilicer  of  the  Navy  granted  leave  uu  account  of  slcknesa  is  In  a  shore- 
duty  status,  and,  accordingly,  under  the  act  of  August  29,  1916,  Ib  entitled, 
while  on  such  leave,  to  full  pay  at  the  rate  provided  for  shore  duty. 

Seelrioa  by  Comptroller  Warwlak,  Karoh  19,  1917: 

J.  E.  Roberts,  pay  clerk.  United  States  Navy,  applied  January  24, 
1917,  for  revision  of  the  action  of  the  Auditor  for  the'  Navy  De- 
partment in  disallowing,  per  settlement  No.  126706,  January  9,  1917, 
his  claim  for  difference  in  pay  between  leave  pay  at  $1,125  per  annum 
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and  shore  pay  at  $1,625  per  aDnum  for  the  period  from  September 
SO,  1916,  to  October  81,  1916,  while  absent  on  account  of  sickness. 
The  auditor^s  disallowance  is  as  follows: 

"  Claimant  was  detached  from  duty  on  board  of  the  U.  S.  re- 
ceiving ship  at  Norfolk,  Va.,  September  29,  1916.  He,  therefore, 
upon  me  date  of  his  entry  upon  sick  leave  was  not  in  a  sea  or  shore 
duty  status,  to  which  he  could  return  upon  the  expiration  of  his  sick 
leave. 

''  lie  has  been  correctly  paid  and  there  Is  nothing  found  due." 

On  September  26, 1916,  the  Navy  Department  issued  the  following 
orders  to  appellant: 

**  Subject ;  Granted  sick  leave,  detached  all  duty,  orders  to  New 
York  revoked. 

"  1.  Upon  the  Recommendation  of  a  board  of  medical  survey  as 
approved  by  the  Bureau  of  Medicioe  and  Surgery,  you  are  hereby 
granted  sick  leave  of  absence  (to  begin  on  your  discharge  from  the 
above  mentioned  hospital)  for  a  period  of  two  months. 

"2.  Comply  with  article  3707,  paragraph  3,  U,  S.  Navy  Regula- 
tions, 1913,  and  also  keep  the  Bureau  of  Navigation  Advised  of  your 
address. 

"  3.  Upon  the  expiration  of  sick  leave  you  will  report  to  the  senior 
officer  present  of  the  station  at  which  the  above  hospital  is  located 
for  physical  examination  and  report  to  determine  your  fitness  for 
duty. 

"  4.  Upon  the  completion  of  this  examination  you  will  wait  orders 
at  the  place  referred  to  in  the  third  paragraph  of  these  orders,  keep- 
ing the  Bureau  of  Naviration  advised  of  your  local  addrees. 

5.  You  are  hereby  detached  from  duty  on  board  the  receiving 
ship  at  Norfolk,  Va. 

"6.  Your  orders  of  September  22,  1916,  assigning  yo;i  to  duty  on 
the  New  York  are  hereby  revoked.  Return  them  to  the  bureau  for 
cancellation. 

"  L.  C.  Palmbb." 

"  1st  endorsement.  U.  S.  Naval  Hospital,  Norfolk,  Va.,  Sept. 
29,  1916. 

"  From :  Commanding  officer. 

"To:  Pay  Clerk  John  E.  Roberts,  U.  S.  N. 

"  I.  Delivered.    Discharged  to  sioJc  leave  this  date. 

"George  Pickrell.'* 

At  the  time  the  above  orders  were  issued  appellant  was  attached 
to  the  receiving  ship  at  Norfolk,  Va.,  and  waa  in  the  naval  hospital, 
navy  yard,  Norfolk,  Va.,  under  treatment 

Appellant's  pay  is  that  provided  by  section  1556,  Revised  Statutes, 
as  increased  by  the  act  of  May  18,  1908  (85  Stat.,  127),  and  is  at 
the  rate  of  $1,750  per  annum  while  on  sea  duty,  $1,625  per  annum 
while  on  shore  duty,  and  $1,126  per  annum  while  on  leare  or  wait* 
ing  orders.  The  auditor  has  allowed  appellant,  while  absent  on 
account  of  sickness,  at  the  rate  provided  for  leave  or  waiting  orders. 
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The  act  of  August  29,  1916  (39  Stat.,  578),  provides: 

**  Warrant  cheers  shall  be  allowed  such  leave  of  absence,  with  lull 

BB^,  as  is  now  or  may  hereafter  be  allowed  other  officers  of  the 
United  States  Navy." 
Section  1265,  Bevised  Statutes,  provides : 

"  Officers  when  absent  on  account  of  sickness  or  wounds,  or  law- 
fully absent  from  duty  and  waitiag  orders,  shall  receive  full  pay; 
when  absent  with  leave,  for  other  causes,  full  pay  during  such  absence 
not  exceeding  in  the  aggregate  thirty  days  in  one  year,  and  half  pay 
during  such  absence  exceeding  thirty  days  in  one  year.     *     *     * 

It  has  been  held  that  under  section  1265,  Revised  Statutes,  com- 
missioned officers  in  the  Navy,  when  absent  from  duty  on  account  of 
sickness,  are  entitled  to  full  pay  at  the  rate  authorized  for  shore  duty 
(6  Comp.  Dec.,  557;  8  Comp.  Dec.,  410;  9  Comp.  Dec.,  494;  63  MS. 
Comp.  Dec,  1408,  December  30,  1912). 

The  act  of  August  29,  1916,  providing  as  it  does  that  warrant 
officers  shall  have  the  same  leave  with  full  pay  as  other  officers  of 
the  Navy,  and  the  only  other  officers  of  the  Navy^being  commissioned 
officers  whose  leave  is  governed  by  the  provisions  of  section  1265, 
Revised  Statutes,  it  follows  that  warrant  officers  when  absent  on  sick- 
ness, should  receive  full  pay,  and  it  must  no  *  be  determined  what  is 
full  pay  (23  Comp.  Dec,  200). 

It  is  clear  that  Congress  in  enacting  the  provision  in  the  law  of 
August  29,  1916,  relative  to  leave  of  warrant  officers,  intended  to 
equalize  the  rate  of  pay  they  would  receive  when  on  leave  with  that 
which  other  officers  receive  under  the  same  conditions.  As  has  been 
said,  "  other  officers,"  when  on  leave  on  account  of  sickness,  are 
entitled  to  full  shore  pay. 

In  6  Comp  Dec.,  557,  it  was  said: 

"  Since  Commander  Delehanty  necessarily  can  not  be  on  sea  duty 
while  absent  on  leave  he  comes  within  that  class  of  officers  designated 
as  on  shore  duty.  An  officer  on  leave,  ant)  therefore  at  liberty  to  go 
where  he  chooses,  is  to  be  regarded  as  on  shore  for  the  purpose  of 
the  law." 

There  is  no  difference  between  a  leave  granted  on  account  of  sick- 
ness and  the  ordinary  leave  granted  to  officers  in  so  far  as  the  duty 
performed  during  such  paiod,  or  the  restrictions  placed  on  them 
while  BO  absent  from  duty  are  concerned. 

Appellant,  by  his  orders  of  September  26,  1916,  was  granted  sick 
leave  of  absence  for  two  months  and  was  detached  from  duty  on 
board  the  receiving  ship,  and  hence  he  can  not  be  considered  as  con- 
tinuing in  a  sea  duty  status  which  would  entitle  him  to  be  paid  at 
the  rate  provided  for  sea  duty.  In  accordance  with  the  principle 
announced  in  6  Comp.  Dec.,  567,  I  am  of  opinion  that  a  warrant 
officer  who  is  granted  leave  on  account  of  sickness  is  in  the  status 
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of  an  officer  <m  shore  duty  the  &ame  as  other  officers  of  the  Navy,  and, 
consequently,  in  accordance  with  the  act  of  August  29,  1916,  entitled 
to  receive  full  pay  at  the  rate  provided  for  shore  duty  while  so 
absent.    The  action  of  the  auditor  is  reversed. 


MoDey  collected  on  account  of  damages  (waste)  to  land  acquired  by  tbe 
UDlted  States  througb  condetnnation  proceedings,  Buch  damages  occurring 
in  the  period  between  the  time  wben  the  value  of  the  land  waa  determined 
and  the  time  when  It  was  flnall;  acquired  by  payment  of  the  full  value 
thereof  as  determined  In  the  condemnation  prciceedliigB,  should  be  credited 
to  the  appropriation  chargeable  with  tbe  cost  of  the  land,  and  not  to  mis- 
cellaneous receipts. 

Comptroller  Wanriek  to  the  8ecretai7  of  tbe  Treainir,  Kaioli  19,  1917: 

I  have  your  reference  of  March  3,  1917,  of  the  question  suggested 
by  the  Auditor  for_Uie  State  and  Other  Departments  whether  a  de- 
posit of  $210.18  (part  of  C/D  No.  3950  of  Feb.  26,  1917,  for 
$4,684.06),  made  by  the  disbursing  clerk  of  the  Department  of  Agri- 
culture, should  be  credited,  as  directed  by  said  clerk,  to  the  appro- 
priation "Acquisition  of  lands  for  protection  of  watersheds  of  navi- 
gable streams"  (36  Stat.,  961;  39  Stat,  462),  or  to  the  credit  of  mis- 
cellaneous receipts. 

It  is  reported  that  the  moneys  represent  trespasses  upon  two  cer- 
tain parcels  of  land  in  North  Carolina,  in  removing  wood  therefrom, 
in  the  period  between  the  time  of  agreeing  upon  the  price  and  final 
acquisition  of  the  land  by  the  Government  under  the  above  appro- 
priation. 

The  Department  of  Agriculture  states  Uiat  in  acquiring  land  for 
tbe  protection  of  watersheds,  under  the  act  of  March  1,  1911  (36 
Stat.,  961),  the  value  of  the  land  in  the  tract  and  of  the  timber 
thereon  are  determined  separately;  that  where  the  land  is  deeded,  if 
a  trespass  has  occurred  in  tbe  meantime,  the  damage  is  deducted  in 
making  payment  under  the  deed ;  but  where  the  land  is  acquired  by 
condemnation,  this  deduction  can  not  be  made,  because  the  full  price 
has  to  be  paid  into  court  and  the  grantor  is  required  to  pay  the  de- 
partment the  value  of  the  timber  cut. 

In  the  one  case  the  value  of  the  trespass  remains  in  the  appropria- 
tion; in  the  other,  the  appropriation  is  reimbursed. 

The  value  of  the  land  is  reduced  by  the  trespass  and  the  appro- 
priation should  be  charged  with  no  more  than  the  value  of  the  land 
which  the  Government  receives.  This  is  what  is  being  accomplished 
by  the  procedure  outlined. 
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When  deposits  on  account  of  such  trespasses  are  made,  however, 
they  ^ould  indicate  whether  the  land  was  acquired  by  deed  or  con- 
demnation proceedings,  and  whether  or  not,  in  making  payment,  de- 
duction was  made  of  the  amount  received  on  account  of  the  trespass. 

The  informatitm  is  now  furnished  that  as  to  the  deposit  in  question 
the  land  was  acquired  by  condemnation,  to  perfect  title,  the  full  price 
paid  into  the  District  Court  for  the  Western  District  of  North  Caro- 
lina, without  deduf^on  for  the  value  of  the  timber  removed  between 
the  time  the  value  of  the  land  and  timber  was  agreed  upim  and  the 
final  acquisition  of  the  land. 

The  depofflt  is  authorized  to  be  credited  to  the  appropriation, 
mpra. 


TATiaim  TO  ADXnnSTBATOES. 

since  B  debt  dne  from  the  United  States  has  no  situs,  wbere  an  anclUarr 
admlnlBtrator  hax  performed  work  In  bla  own  Jnrisdlctlon  under  bis 
decedent's  contract,  and  In  connection  tberewltb  bas  Incurred  debts,  pay- 
ment for  snch  work  ahonld  be  made  to  tbe  ancillary,  and  not  to  tbe 
domlctllarj,  administrator. 

Comptroller  Warwick  to  tbe  Seoretary  of  War,  Ifareh  30, 1917: 

By  your  indorsement  of  the  6th  instant  decision  is  requested  as 
to  whether  the  balance  due  from  the  United  States  under  the  contract 
of  November  14,  1914,  with  J.  M.  Sullivan,  deceased,  for  levee  work 
in  the  White  River  District,  Phillips  County,  Ark.,  should  be  paid 
to  Zeb  C.  Nolan,  domiciliary  executor,  or  to  Wellford  White,  ancillary 
administrator. 
The  material  facts  in  the  case  appear  to  be  as  follows : 
The  contract  was  made  November  14,  1914.  The  contractor,  J,  M. 
Sullivan,  died  on  or  about  September  15, 1915,  in  New  Orleans,  La., 
leaving  a  large  part  of  the  work  under  the  contract  uncompleted. 
On  September  23,  1915,  Zeb  C.  Nolan,  of  New  Orleans,  was  legally 
authorized  and  empowered  to  act  as  executor  of  tbe  last  will  and 
testament  of  tbe  said  Sullivan,  without  bond.  On  October  22,  1915, 
it  appearing  that  there  were  certain  assets  of  the  said  Sullivan  in 
Phillips  County,  Ark.,  and  debts  due  from  him  to  certain  persons 
in  said  county,  Wellford  White  was  granted  letters  of  administra- 
tion on  the  estate  by  the  probate  court  of  said  county,  with  bond 
in  the  sum  of  $20,000.  On  November  15, 1915,  the  said  court  author- 
ized the  said  administrator  to  ccsitinue  the  work  under  the  contract 
or  to  sublet  the  contract  in  a  manner  satisfactory  to  the  court. 

By  decision  of  this  office  dated  October  15,  1915  (75  MS.  Comp. 
Dec.,  212),  Jfou  were  advised  that  payments  of  amounts  due  under 
the  contract  should  be  made  to  Nolan  as  executor.  At  the  time  this 
decision  was  rendered  the  ancillary  administrator  had  not  been 
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appointed,  and  it  appears  that  after  said  appointment  diecks  scmt 
to  Nolan,  except  for  the  payment  made  on  or  about  January  6,  1917, 
were  indorsed  by  him  and  mailed  to  White  in  aocordance  with  an 
alleged  agreement  between  them. 

The  check  dated  January  6,  1917,  was  for  $2,300,  and  neitJier  said 
check  nor  any  part  of  the  proceeds  thereof  has  been  sent  to  White  or 
applied  to  the  payment  of  debts  in  Phillips  County,  Ark. 

The  work  under  the  contract  has  been  completed  and  accepted 
by  the  Govermnent,  and  White  now  requests  that  the  balance  due 
from  the  United  States,  alleged  to  be  something  over  $2,000,  be 
paid  to  him  as  administrator  to  be  applied  to  the  payment  of  debts 
incurred  in  connection  with  the  woA  performed  under  the  contract 
Nolan  requests  that  only  $1,585.11  be  paid  to  White,  this  being  the 
amount  due  subcontractors  for  work  in  the  completion  of  the  contract, 
and  that  the  remainder  due  from  the  United  States  be  paid  to  him, 
Nolan,  as  executor. 

It  is  a  well  established  principle  of  law  that  an  ancillary  repre- 
sentative can  not  collect  assets  situated  elsewhere  than  in  his  juris- 
diction. But  it  is  also  well  settled  that,  as  a  general  proposition, 
debts  due  from  the  United  States  have  no  situs  and  may  be  paid 
to  a  proper  legal  representative  of  an  estate  at  any  place  the  Govern- 
ment may  choose.  {Wyman  v.  Halstead,  109  U.  S.,  654;  Mackey, 
et  tU.,  V.  Ooxey  18  Howard,  100;  Vaufffum  v.  Northup,  15  Peters,  1,  6.) 

A  payment  of  the  balance  due  in  this  case  to  the  domiciliary  execu- 
tor, with  knowledge  of  the  appointment  of  the  ancillary  adminis- 
trator, might  be  a  good  acquittance;  but  in  view  of  the  fact  that  the 
amount  due  is  for  work  performed  by  and  in  the  jurisdiction  of 
the  ancillary  administrator,  and  that  certain  debts  aggregating  more 
than  the  amount  due  were  incurred  in  said  jurisdiction  in  connection 
with  the  work  under  the  coiitract  and  remain  unpaid,  I  am  of 
opinion  that  the  ancillary  administrator  is  the  legal  representative 
of  the  estate  in  so  far  as  final  settlement  under  this  contract  is  con- 
cerned, and  payment  of  any  amount  due  under  said  contract  ^ould 
be  made  to  him  and  not  to  the  domiciliary  executor.  The  question 
presented  In  answered  accordingly. 


PAHAKA  CAHAL,  DEDUCnOBS  OIT  FAT  A0LL8. 

Wbere  the  Panama  Canal  has  a  contract  with  a  caaoalty  company  for  bonding 
employeai  of  the  canal.  It  Is  authorized,  under  the  terms  of  the  act  of 
March  4,  1907,  and  on  die  written  request  of  an  employee,  to  make 
dednctlou  from  his  pay  for  accident  policy  premlnms  dne  the  a«me  company 
and  to  pay  the  snm  so  deducted  to  the  company. 
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Comptroller  Warwlok  t«  the  Ctorenor  of  the  Fanuna  CaiuU,  Xareh  S3,  1B17: 
I  have  your  letter  •£  February  27,  1917,  as  followB: 

"  Keferring  to  your  decisioiis  of  January  (June)  4,  1912  (61  MS. 
Comp.  Dec.,  1140),  and  August  27,  1912  (62  MS.  Comp.  Dec.,  891), 
in  regard  to  making  deductions  from  the  salaries  of  employees  of  the 
Panama  Canal  under  the  authority  of  section  8  of  the  sundry  civil 
act  approved  March  4, 1907  (34  Stat.,  1371) : 

"The  Maryland  Casualty  Company  now  desire  to  enter  into  a  con- 
tract with  the  Panama  Canal,  whereby  that  company  will  furnish - 
accident  insurance  to  employees  of  the  canal  at  the  regular  rates, 
the  Panama  Canal  to  make  deductions  frcnn  the  salaries  of  employees 
for  the  premiums  due,  upon  the  specific  written  authority  of  the 
employee.  For  this  service  the  Maryland  Casualty  Company  will 
agree  to  pay  to  the  canal  two  and  one-half  per  cent  of  the  total  col- 
lections, to  compensate  for  the  expenses  incurred  by  the  canal.  A 
great  many  of  the  employees  desire  to  pay  the  premiums  in  this  man- 
ner, although  it  is  recognized  that  this  service  will  be  a  great  benefit 
to  the  insurance  company. 

"  The  matter  is  referred  to  you  with  request  for  your  decision  as 
to  whether  these  deductions,  under  the  conditions  specified,  may 
legally  be  made." 

The  act  of  March  4, 1907,  supra,  provides  that: 

"All  amounts  due  from  employees,  whether  to  the  commis^on, 
Panama  Kailroad  Company,  or  contractor,  for  transportation,  board, 
supplies,  or  for  any  other  service,  are  hereby  authorized  to  be  de- 
ducted from  the  compensation  oUierwise  payable  to  the  said  em- 
ployees, and  to  be  paid  to  the  authorized  parties,  or  to  be  credited  to 
the  appropriation  out  of  which  the  transportation,  board,  supplies,  or 
other  service  was  originally  paid." 

In  the  two  decisions  referred  to  (June  4, 1912,  61  MS.  Comp.  Dec., 
1140j  Aug.  27,  1912,  62  MS.  Comp.  Dec.,  891)  it  was  ruled  by  the 
then  comptroller,  firfit,  that  there  was  no  authority  for  the  Govern- 
ment to  act  as  collecting  agent  for  the  insurance  company  by  deduct- 
ing from  the  salaries  of  employees  at  their  request  amounts  due  the 
insurance  company  for  insurance  premiums ;  and,  second,  that  under 
the  act  of  March  4,  1907,  supra,  the  parties  to  whom  payment  is 
authorized  to  be  made  of  the  pay  of  employees  must  be  contractors 
with  the  Panama  Canal  who  have  furnished  the  particular  employee 
with  transportation,  board,  supplies,  or  other  service;  and  that  the 
words  **  other  service  "  should  be  held  to  mean : 

"  That  where  any  person,  corporation,  or  other  agency  have  agreed 
to  furnish  ^e  Canal  Commission  with  any  service,  such  service 
relating  to  or  having  to  do  with  the  building  of  the  Panama  Canal, 
and  the  employee  tabes  advantage  of  such  agreement  or  contract  (and 
this  agreement  or  contract  may  be  either  express  or  implied)  and 
incurs  an  indebtedness  to  such  contractor  of  the  Canal  Commission 
on  account  of  furnishing  any  such  service,  then  and  under  such  cir- 
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cumstances  the  commission  may  withhold  the  value  of  such  service  so 
fumifihed  such  employee  and  pay  it  to  its  contractor  who  furnished 
such  service," 

Your  present  submission  is  apparently  no  different  a  question  tiun 
was  answered  negritively  in  the  first  of  the  above  decisions,  except 
for  the  propositit>n  of  paying  the  Government  for  its  services  in 
making  the  deductions,  etc. 

The  Maryland  Casualty  Co.  has  had  for  some  years  and  now  has 
a  contract  with  the  canal  for  fidelity  bonding  of  its  employees,  and 
the  premiums  are  paid  by  deductions  from  the  pay. 

This  apparently  meets  the  relation  which  the  decision  of  August 
27,  1912,  supra,  considered  should  exist  to  authorize  deductions  for 
services  directly  from  a  contractor  to  an  employee. 

One  of  the  purposes  effected  by  the  act  of  1907  is  to  authorize 
payments  by  direction  of  the  employee  which  otherwise  mi^t  be 
considered  as  as^gnments  of  claims  prohibited  by  section  3477  of 
the  Revised  Statutes. 

The  undertaking  of  the  canal  to  make  the  deductioOs  of  premiums 
is  fairly  within  the  authority  of  the  act  of  1907,  but  there  is  no 
authority  in  the  canal  under  said  statute  to  act  as  the  representative 
of  the  insurance  company  at  a  compensation.  That  act  does  not 
contemplate  a  compensation  to  the  Government  for  making  deduc- 
tions from  the  pay  of  employees  where  such  deductions  are  author- 
ized. Nor  do  I  find  in  the  later  provisions  of  Congress  for  the 
maintenance  and  operation  of  the  canal  (act  of  Aug.  24,  1912,  37 
Stat.,  560)  any  such  functions  authorized  as  would  permit  acting  as 
representative  of  an  insurance  company  at  a  compensation  and 
assume  the  liabilities  which  such  a  relation  imposes. 

The  deductions  are  authorised  to  be  made,  but  without  compensa- 
tion  to  the  canal  for  the  service. 


PKITATB  COTTHflEL  SKnUTDIFO  OTFICER  OF  USITED  STATES. 

Where  an  Immigration  luspe<:tor,  sued  In  s  foreign  coantry  on  account  of  his 
official  acts,  employs  private  counsel  for  his  defense,  in  the  absence  of  an 
emergency,  withont  calling  on  the  Department  of  Justice,  poytneat  tor  the 
aervlces  of  such  counsel  from  an>roprlat1onB  for  the  Immlgratloa  Serrlce  la 
not  aathorlced. 

CoKptroller  Warwick  to  the  UenXaxj  of  Labor,  lUreh  U,  1917: 

I  have  your  request  of  March  14,  1917,  for  decision  whether  the 
appropriation  "  Expenses  of  regulating  immigration,  1917,"  is  avail- 
able for  the  payment  of  counsel  fees  amounting  to  $26  incurred  in  the 
defense  of  certain  inspectors  of  immigration  aader  circumstances 
as  follows : 

**  On  February  2, 1917,  Immigrant  Inspectors  Zurbrick,  Boyd,  and 
Stowers  ejected  'from  the  Unit^  States  Immigration  Office  at  Van- 
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couver,  B.  C,  Mr.  G.  W.  T.  Piper  and  soii^wo  aliens  who  had  been 
refused  admissioD  to  the  United  States.  The  aliens  used  very  abu- 
sive lan^age  to  the  officers,  and  the  son,  who  was  not  an  applicant 
for  admission,  was  advised  to  leave  the  office.  Upon  his  refusal  to 
do  so  he  was  ejected  by  the  inspector,  whereupon  the  father  assaulted 
the  inspector,  using  both  fists  and  an  umbrella.  The  father  and  sod 
were  then  both  removed  from  the  office.  As  a  result  of  their  action 
the  three  inspectors  were  subsequently  arrested,  and  upon  trial  the 
case  was  dismissed.  As  the  prosecution  took  place  in  a  foreign 
country,  where  a  United  States  attorney  was  not  available  to  defend 
the  inspectors,  they  employed  counsel  for  their  defense.    *    ♦    *  " 

It  is  well  settled  that  the  Government  will  sustain  its  officers  and 
onployees  in  the  discharge  of  their  official  duties  and  defend  them 
when  attacked  in  the  courts  for  alleged  injnries  growing  out  of  the 
performance  of  those  duties.  Congress  has,  however,  by  appropriate 
legislation,  expressly  provided  the  manner  of  conducting  such  de- 
fense.    (Sees.  189,  363,  365,  366,  Bevised  Statutes.) 

The  employment  of  private  counsel  as  above  indicated  seems  to 
have  been  in  contravention  of  the  provisions  of  these  sections  of  the 
Revised  Statutes,  as  the  employment  appears  to  have  been  made 
without  the  approval  or  knowledge  of  the  Department  of  Justice, 
and  no  emergency  is  shown  for  such  action  (^  Comp.  Dec,  264;  37 
MS.  Comp.  Dec.,  1209,  June  23,  1906 ;  60  id.,  1281,  Mar.  18,  1912). 

Congress  has  also  made  specific  provision  for  carrying  the  above 
sections  of  the  Revised  Statutes  into  effect  by  appropriating  funds 
from  year  to  year  for  the  employment  and  payment  of  assistants  to 
the  Attorney  General  and  to  United  States  district  attorneys,  which 
appropriations  were  made  expressly  available  for  payment  of  foreign 
counsel  (39  Stat.,  318).  These  appropriations  are  under  the  control 
of  the  Attorney  General  and  are  exclusive  for  such  purposes  unless 
the  particular  other  appropriation  contemplated  to  be  used  also 
contains  specific  provision  for  similar  purposes.  The  appropriation 
"  Expenses  of  regulating  immigration,  1917,"  is  general  in  its  terms 
and  contains  no  specific  provision  for  counsel  fees. 

I  have,  therefore,  to  advise  you  that  you  are  not  authorized  to  pay 
the  item  of  counsel  fees  in  question.  The  claim  may,  however,  be  sub- 
mitted to  the  Attorney  General  for  such  appropriate  action  as  he 
may  see  fit  to  take. 

AEKT  mJKSB  COEFS,  DEATH  GRATUirT. 

The  act  of  Mar  11,  1908,  as  ameoded  by  the  act  of  March  3,  1909,  authorfsini; 
Jbe  payment  of  so-called  death  gratnltlee,  rtiates  strictly  to  offlcera  and 
enllBted  men  of  the  Army  on  the  active  list,  and,  accordinxly.  lias  do  ap- 
plication to  members  of  the  Army  Nana  Corps  (female). 

CenptroUer  Wanriek  to  the  Secretary  of  War,  Kareh  t4,  1917: 
By  indorsement  of  the  10th  instant  on  a  letter  addressed  to  the 

Quartermaster  General  of  the  Army  with  respect  to  paymrait  of  a 
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death  gratuity  in  the  case  of  a  member  of  the  Army  Nurge  Corps 
(female),  you  request  my  decision  of  the  question  whether  the  act 
of  May  11,  1908  (35  Stat.,  108),  as  amended  by  the  act  of  March  3, 
1909  (35  Stat.,  735),  relative  to  death  gratuities  in  tha  case  of  officers 
and  enlisted  men  on  the  active  list  of  the  Army,  is  applicable  to 
members  of  the  Army  Nurse  Corps,  and  if  so,  whether  a  claim  for 
such  gratuity  filed  by  the  administrator  of  the  estate  of  Emma  A. 
Rousseau,  late  a  member  of  that  corps,  may  be  paid. 

With  respect  to  the  case  of  the  particular  nurse  mentioned,  no 
information  is  submitted  as  to  whether  or  not  she  designated  any 
person  as  beneficiary  as  required  by  the  act  cited,  and,  accordingly, 
on  the  facts  presented  no  decision  could,  in  any  evrait,  be  rendered 
with  respect  to  her  case. 

Your  submission,  however,  will  be  considered  witli  reference  to  the 
general  question  involved  therein. 

The  Army  Nurse  Corps  was  authorized  as  a  part  of  Uie  Medical 
Department  of  the  Army,  in  the  act  of  February  2,  1901  (31  Stat, 
753),  in  which  it  was  provided  (section  19),  as  follows: 

"That  the  Nurse  Cca^w  (female)  shall  consist  of  one  superin- 
tendent, to  be  appointed  by  the  Secretary  of  War,  who  shall  be  a 
graduate  of  a  hospital  training  school  *  *  •  whose  term  of 
office  mar  be  terminated  at  his  discretion,  whose  compensaticm  shall 
be  one  thousand  eight  hundred  dollars  per  annum,  and  of  as  many 
chief  nurses,  nurses,  and  reserve  nurses  as  may  be  needed  *  •  * 
Provided,  That  all  nurses  in  the  Nurse  Corps  shall  be  appointed  or 
removed  by  the  Surgeon  General,  with  the  approval  of  the  Secretary 
of  War;     •     *     *." 

The  nurses  appointed  under  the  proviirions  of  the  act  quoted  are 
neither  commissioned  nor  enlisted,  but,  like  contract  surgetms,  are 
civilians  appointed  by  the  Surgeon  General  of  the  Army  for  a  speci- 
fied period  and  subject  to  discharge  by  the  same  authority,  and  it  is 
understood  that  they  are  not  subject  to  court-martial. 

The  act  of  May  11,  1908,  above  mentioned,  as  amended  by  the 
act  of  March  3, 1909,  is  in  the  following  terms : 

"That  hereafter  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease  not  the  result  of  hia  own  misconduct  of  any 
officer  or  enlisted  man  on  the  active  list  of  the  Army,  the  Paymaster 
General  of  the  Army  shall  cause  to  be  paid  to  the  widow  of  such 
officer  or  enlisted  man,  or  to  any  other  person  previously  designated 
by  him,  an  amount  eoual  to  six  months'  pay  at  the  rate  received  by 
such  officer  or  enlisted  man  at  the  date  of  his  death  •  *  *.  The 
Secretary  of  War  shall  establish  regulations  requiring  each  officer 
and  enlisted  man  to  designate  the  proper  person  to  whom  this  amount 
shall  be  paid  in  case  of  his  death    *    •    *." 

It  will  be  observed  that  the  language  of  this  act  relates  specifically 
only  to  officers  and  enlisted  men  of  the  Array  on  the  active  list,  and 
that  it  provides  that  payment  of  the  amount  therein  authorixed 
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shall  be  made  to  the  widow  or  any  other  person  previously  desig- 
nated by  Aim.  It  would  thus  appear  clear  that,  in  enacting  this  law, 
Congress  had  in  mind  only  persons  of  the  classes  therein  specified, 
and  that  the  express  terioE  of  the  act  exclude  from  its  operation  alt 
persons  not  officers  or  enlisted  men  on  the  active  list  of  the  Army. 

Furthermore,  as  hereinbefore  shown,  the  Army  Nurse  Corps  was 
in  existence  at  the  time  when  the  act  of  May  11,  1908,  was  passed, 
and  had  Congress  intended  to  include  within  its  operations  the  mem- 
bers of  that  corps,  or  any  other  civilians,  as  for  example,  contract 
surgeons,  belonging  to  departments  of  the  Army,  it  would  seem  that 
language  more  calculated  to  accomplish  that  purpose  would  have 
been  embodied  in  the  act 

While  it  is  true  that  the  words  "  ofBcers  and  enlisted  men  "  may 
be  used  In  an  act  of  Congress  with  a  broader  meaning  than  the  words 
usually  imply,  the  context  of  the  act  here  in  question,  as  well  as  the 
policy  back  of  the  law,  indicates  that  a  meaning  broader  than  that 
usually  attached  to  those  words  was  not  intended  in  that  act 

In  this  connection  the  fact  that  the  War  Department,  during  all 
the  years  since  the  passage  of  the  act,  has  construed  it  as  being  lim- 
ited in  operation  strictly  to  (^cers  and  enlisted  men  would  be  of 
great  weight  in  reaching  a  conclusion  in  this  case,  even  if  the  mean- 
ing of  the  act  were  not  so  clearly  expressed. 

For  the  reasons  stated  you  are  advised,  therefore,  that  the  act  of 
May  11,  1908,  as  amended,  has  no  appIicaticHi  to  members  of  the 
Army  Nurse  Corps. 

EOVOKABIS-DISCHAKSB  SBAT0ITT  AHV  COHTDTIIOTrS-SKETIOB  PAT,  JTATT. 

An  enlisted  man  of  the  Nav;  who,  at  the  expiration  of  hla  term  of  enlistment, 
is  not  discbarfced  tberefrom,  but,  tinder  the  provisions  of  tbe  act  of  Angnst 
29,  1B16,  IB  transfM-red  to  the  Fleet  Naval  Reserve,  and  who,  within  foar 
moiiths  after  the  date  of  expiration  of  anch  term  of  enlistment.  Is  dis- 
charged from  tbe  Fleet  Naval  Beserve  and  reenlisted  for  four  years  In  the 
regular  Navy,  la  eotltled,  in  on  otherwise  proper  cose,  to  honorable-dis- 
charge gratuity  and  to  continuous-service  pay. 

OomptioUer  Worwiok  to  the  Seeretary  of  the  Navy,  Xaroh  SS,  1S17; 
I  have  your  submission  of  the  15th  instant  as  follows: 
"A  case  has  arisen  in  the  department  where  an  enlisted  man  in 
the  Navy  was  transferred,  at  the  expiration  of  a  term  of  enlistment 
and  after  sixteen  years'  service,  to  the  fleet  Naval  Keserve  under 
the  provisions  of  the  act  of  August  29,  1916  (39  Stat.,  656).  This 
man  was  entitled  to  an  honorable  discharge  from  the  Navy  but  did 
not  receive  the  same.  The  man  now  wishes  to  be  discharged  from 
the  Navy  and  from  the  Fleet  Naval  Eeserve  in  order  that  be  may 
reenlist  in  the  regular  naval  service. 

"  The  question  therefore  arises,  in  this  connection,  as  to  whether, 
in  the  event  of  his  reenlistment  in  the  Navy,  the  man  would  be 
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entitled  to  the  honorable-diacharge  gratuity  and  oontinuoaB-serrice 

Say  to  which  be  would  hare  been  entitled  had  he  reenlisted  in  the 
avy  within  four  months  from  the  date  of  the  expiration  of  his 
last  term  of  enligtmrat  in  ihe  Navy." 

It  is  understood  that  the  man  to  whcnn  yon  refer  is  Chief  Water 
Tender  Edward  Clancy;  tiiat  the  date  of  the  expiration  of  his  en- 
listment in  the  regular  Aftval  service  was  Mardi  5,  1917;  that  up<Mi 
that  date  he  was  the  holder  of  continuous-service  certiBcate  No. 
18086,  and  had  been  recommended  by  his  commanding  officer  for 
honorable  discharge ;  that  on  that  date  his  status  was  that  of  "  after 
sixteen  years'  naval  service " ;  and  that  upon  that  date  he  was  trans- 
ferred to  the  Fleet  Naval  Reserve. 

The  act  of  August  29,  1916,  establishing  the  Fleet  Naval  Reserve, 
of  the  Naval  Reserve  Force,  authorizes  the  Secretary  of  the  Navy 
to  transfer  to  it,  at  any  time  within  his  discretion,  upon  his  volun- 
tary application  and  in  the  rating  in  which  then  serving — 

"•  •  •  any  enlisted  man  of  flie  naval  service,  *  *  *  at 
the  expiration  of  a  term  of  enlistment  who  may  be  then  entitled  to 
an  honorable  discharge,  after  sixteen  years'  naval  service,  *  *  *.'* 
(39  SUt,  689.) 

It  also  provides  that  men  so  transferred  "shall  be  continued  in 
the  Fleet  Naval  Reserve  until  discharged  by  competent  authority," 
and  "shall  be  governed  by  the  laws  and  regulations  for  the  govern- 
ment of  the  Navy  and  shall  not  be  discharged  from  the  Naval 
Reserve  Corps  wi^out  their  ccmsent,  except  by  sentence  of  a  oonrt- 
maHial."     (39  Stat,  B89,  591.) 

A  fair  inference  is  that  such  transferred  Fleet  Naval  Reserve  men 
may  be  discharged  by  competent  authority  with  their  consent,  and  I 
see  no  difficulty  in  your  discharging  Chief  Water  Tender  Clancy 
from  the  Fleet  Naval  Reserve  at  any  time  that  he  wishes  to  b« 
discharged. 

The  act  of  August  29,  1916  (89  Stat,  590),  makes  spedal  pro- 
vision for  the  payment  of  h(»)orable  dischai^  gratuity  pay  and 
continuous  service  pay  to  discharged  enrolled  men  of  the  Fleet  Naval 
Reserve  on  their  reenlistment  in  the  regular  naval  service,  as  fol- 
lows: 

"  That  men  who  have  enrolled  in  the  Fleet  Naval  Reserve  within 
four  months  of  the  date  of  their  discharge  from  the  regular  naval 
service  shall,  up<m  reenlistment  in  the  regular  naval  service  within 
four  months  of  the  date  of  discharge  from  the  Flert  Naval  Reserve, 
be  entitled  to  the  same  gratuity  and  additional  pay  as  if  tiiey  had 
reenlisted  in  the  regular  naval  service  within  four  months  of  dis- 
charge therefrom." 

Not  being  an  "enrolled"  man  of  the  Fleet  Naval  Reserve,  Chief 
Water  Tender  Clancy  does  not  come  within  the  terms  of  this  pro- 
vision, and  his  ri^t  upon  discbarge  from  the  Fleet  Naval  Reserv* 
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and  reeolistment  in  the  regular  naval  service  to  honorable  discharge 
gratuity  pay  and  continuous  service  pay,  if  he  have  one,  must  exist 
apart  from  that  special  provision. 

In  order  to  be  eligible  for  transfer  from  his  regular  naval  ^ilist- 
ment  to  the  Fleet  Naval  Reserve  the  status  of  this  "  after  16  years' 
naval  service"  man  had  at  time  of  transfer  to  be  that  of  having 
served  to  the  expiration  of  bis  term  of  enlistment  and  thm  entitled 
to  an  honorable  discharge  from  that  enlistment 

The  prerequiiiite  to  entitle  him  to  such  an  honorable  discharge  was 
a  recommendation  of  him  by  his  commanding  officer  "  for  fidelity, 
obedience,  and  ability  during  his  term  of  service  to  it "  and  that  he 
was  "  a  desirable  person  to  retain."  (Navy  Begulationfi,  191S,  article 
3607-1,  2.) 

He  must,  therefore,  in  order  to  have  been  properly  transferred 
have  received  this  recommendation,  and  he  had  at  time  of  trans:fer  in 
fact  received  it.  All  that  remained,  therefore,  to  be  done  to  in  fact 
discharge  him  from  his  enlistment  honorably  at  the  time  of  his  trans- 
fer was  his  release  from  that  service  by  competent  authority  with 
notification  to  him  that  he  had  been  released.  (See  5  Comp.  Dec., 
606;  6  id.,  26,  80;  2  id.,  94;  Army  Regulations,  1913,  par.  162.) 

Had  he  not  been  transferred  no  discharge  certificate  as  such  would 
have  been  issued  to  him,  but  it  would  have  been  the  duty  of  his 
commanding  officer  to  have  filled  in  the  blank  in  his  continuous  serv- 
ice certificate  after  the  designation  of  the  character  of  his  discharge 
witi)  the  word  "  honorable,"  and  his  continuous  service  certificate  and 
not  a  discharge  certificate  would  have  constituted  his  evidence  of  his 
honorable  discharge.     (Article  3611-2,  Naval  Regulations,  1913.) 

His  transfer  to  the  Fleet  Naval  Reserve  operated  both  as  a  release 
of  him  from  his  regular  naval  enlistment  by  competent  authority 
and  as  notice  to  him  of  his  release  from  it. 

The  general  statutes  under  which  enlisted  men  of  the  regular  naval 
service  become  entitled  on  reenlistment  therein  for  four  years  within 
four  months  from  expiration  of  their  last  term  of  enlistment  in  the 
Regular  Navy  to  honorable  discharge  gratuity  pay  and  continuous 
service  pay  are  the  following: 

"If  any  enlisted  man  or  apprentice,  being  honorably  discharged, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
on  presenting  his  honorable  discharge  or  on  accounting  in  a  satis- 
factory manner  for  its  loss,  be  entitled  to  a  gratuity  of  four  months' 
pay  equal  in  amount  to  that  which  he  would  have  received  if  he  had 
been  employed  in  actual  service:     •     •     • 

"  That  any  man  who  has  received  an  honorable  discharge  from  his 
last  term  of  enlistment,  or  who  has  received  a  recommendation  for 
reenlistment  upon  the  expiration  of  his  last  term  of  enlistment,  who 
reenlists  for  a  term  of  four  years  within  four  months  from  the  date 
of  his  discharge,  shall  receive  an  increase  of  one  dollar  and  thirty- 
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sis  oeats  per  month  to  the  pay  prescribed  for  the  rating  in  which 
he  serves  for  each  successive  reenfistment :  *  *  *."  (Act  of  Aug. 
22,  1912,  37  Stat.,  331.) 

In  order  for  him  to  become  entitled  to  the  four  months'  gratuity 
thereunder  he  must,  in  addition  to  reenlistment  as  therein  provided, 
both  have  been  "  honorably  discharged  "  from  his  preceding  enlist- 
ment and  present  his  "  honorable  discharge  "  from  it — his  continuous 
service  certificate  with  the  notation  that  the  character  of  his  dis- 
charge was  honorable  on  it — or  account  "in  a  satisfactory  manner 
for  its  loss." 

In  order  to  be  entitled  to  the  continuous  service  pay  he  must  either 
have  "  received  an  honorable  discharge  from  his  last  term  of  enlist- 
ment" or  "a  recommendation  for  reenlistment"  upon  the  expiration 
of  said  term. 

You  are  advised  that  should  he  now  be  discharged  from  the  Fleet 
Kaval  Reserve — with  his  consent  and  by  competent  authority — 
should  a  notation  now  be  made  by  his  commanding  officer  on  his  ctm- 
tinuous  service  certificate  to  the  effect  that  the  character  of  his  dis- 
charge from  his  last  regular  naval  enlistment  of  March  6,  1917,  was 
"  h(»iorab]e  " — ^in  the  event  that  it  does  not  already  bear  that  nota- 
tion— shoi^d  he  reenlist  in  the  regular  naval  service  for  four  years 
within  four  months  from  March  5,  1917,  and  should  he  present  his 
continuous  service  certificate  he  would  be  entitled  to  both  honorable 
discharge  gratuity  pay  and  continuous  service  pay. 


EZIBA-DTrTY  TAY.  ASHT. 

Under  existing  aniroprlatlonB  enlisted  men  of  the  Army,  detailed  for  dnty  aa 
overseers  of  geoeral  prlaoDers,  ore  entitled  to  extra-duty  pay  wblle  bo 
detfillea 
Deoitlon  by  Comptroller  Warwlel:,  Karcli  S9,  1917: 
'       Gustave  Schoeing  applied  January  S,  1917,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  Ko. 
252668,  dated  August  23,  1916. 

He  claimed  extra-duty  pay  as  sergeant,-  Company  A,  Twenty-ninth 
Infantry,  and  Company  I,  Thirtietli  Infantry,  while  on  duty  as 
overseer  at  the  Atlantic  branch  of  the  United  States  military  prison 
(known  after  Mar.  4, 1916,  as  United  States  Disciplinary  Barracks), 
at  Fort  Jay,  N.  T.,  from  January  4,  1916,  to  December  31,  1915, 
inclusive,  a  period  of  362  days. 
The  auditor  disallowed  the  claim  as  follows; 

"During  the  period  claimed  he  was  not  a  member  of  the  U.  8. 
Military  Prison  Guards  changed  to  U.  S.  Disciplinary  Barracks 
Guards  and  is,  therefore,  not  entitled  to  extra-dut^  pay.  Said  claim 
is,  therefore,  disallowed." 
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It  is  true  that  he  was  not  a  member  of  the  above-described  guards, 
but  it  does  not  follow  that  he  is  not  entitled  to  extra-duty  pay. 

Three  classes  of  claims  for  extra-duty  pay  in  cases  of  soldiers  who 
performed  duty  at  posts  for  the  confinement  of  general  prisoners 
have  arisen,  namely: 

1.  Claims  of  those  enlisted  in  the  organization  known  prior  to 
March  4,  1915,  as  the  "  United  States  Military  Prison  Guard  "  and 
on  and  after  that  date  as  the  **  United  States  Disciplinary  Barracks 
Guard."  There  is  a  specific  appropriation  for  payment  of  their 
claims.    (See  22  Comp.  Dec,  191.) 

2.  Claims  of  soldiers  detailed  for  duty  as  "overseers  of  general 
prisoners."  Under  the  specific  appropriations  payments  to  this  class 
have  been  made.    (See  79  MS.  Comp.  Dec.,  951.) 

3.  Noncommissioned  ofScers  detailed  for  duty  in  a  disciplinary 
company;  such  duty  being  the  giving  of  military  training  t«  the 
prisoners  who  may  be  trusted  without  a  guard.  There  is  no  law 
authorizing  the  payment  of  extra-duty  pay  to  this  class.  See  decision 
of  March  2, 1917  (80  MS.  Comp  Dec.,  854),  in  case  of  Fred  Jenkins, 
sergeant.  Twenty-ninth  and  Thirtieth  Infantry,  detailed  for  duty  in 
Ninth  Disciplinary  Company  at  Fort  Jay,  N.  Y. 

The  claimant,  Gustave  Schoeing,  is  in  the  second  class  above  de- 
scribed. By  paragraph  9,  War  Department  Special  Orders  No.  2  of 
January  4,  1915,  he,  then  a  sergeant  in  Cconpany  A,  Twenty-ninth 
United  States  Infantry,  was  ordered  to  report  to  the  commandant  of 
the  Atlantic  branch  of  the  United  States  military  prison.  Fort  Jay, 
N.  Y.,  for  asMgnment  to  duty. 

The  following  information  from  the  records  of  the  United  States 
Disciplinary  Barracks  at  Fort  Jay,  N.  Y.,  was  obtained  by  the  Adju- 
tant General,  War  Department,  and  sent  to  this  office  March  24, 
1917: 

"  Sergeant  S<^oeing  was  ordered  on  January  4  (1915)  to  report  to 
the  commandant,  Atlantic  Branch,  U.  S.  Disciplinary  Barradcs,  for 
duty.  On  the  same  day  he  was  assigned,  by  verbal  orders  of  the 
commandant.  Captain  K.  T.  Smithj  Infantry,  to  perform  the  duties 
of  guard  and  overseer.  The  morning  report  for  the  month  -of  No- 
vember shows  that  Sergeant  Schoeing  was  absent  on  detached  service 
at  Fort  Hamilton,  N.  Y.,  two  days,  November  2  to  4, 1915.  but  there 
is  nothing  in  the  records  of  this  detachment  that  shows  the  nature 
of  the  detached  duty.  Sergeant  Schoeing  states  that  he  was  guard- 
ing a  prisoner  who  was  being  tried,  Wit£  this  exception  the  records 
show  that  he  served  continually  as  guard  and  overseer  frran  January 
4,  1915,  to  December  31,  1915,  He  was  actually  on  duty  as  prison 
guard  and  overseer  every  Sunday  and  every  legal  holiday  between 
January  4,  1915,  and  December  31,  1916.  He  was  actually  on  duty 
as  guard  and  overseer  360  days  during  the  period  for  which  extra- 
duty  pay  is  claimed,  and  if  his  statement  of  the  nature  of  his  de- 
tached service  at  Fort  Hamilton  is  accepted  as  correct  he  was  on 
duty  362  days  as  stated  in  his  letter.    He  has  never  been  paid  any 
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extra-duty  pay  for  .the  period  covered  by  his  claim.  It  is  not  known 
why  claim  was  not  made  for  extra-duty  pay  prior  to  December  31, 
1915,  •  *  •.  No  absence  either  witn  or  without  leave.  No  ab- 
sence from  duty  on  account  of  sicknesa" 

Upon  a  revision  of  the  auditor's  settlement  I  find  and  certify  that 
there  is  due,  from  the  United  Statesto  the  claimant  CrustaveSchoeing, 
a  difference  of  one  hundred  and  twenty-six  dollars  and  seventy  cents 
($126.70),  being  extra-duty  pay  at  the  rate  of  thirty-five  cents  per 
day  for  the  period  from  January  4,  1915,  to  December  81,  1915,  in- 
clusive, 3C2  days. 

OPEKATION  07  HOTOB-TBOPEXLED  PASSEHGEE-CABBTTKQ  VEHICLES. 
Under  existing  law  there  may  be  pnrchaseil,  from  proper  appropriations  for 
the  Indian  Service,  gasoline  and  oti  for  nse  <n  the  official  operation  of 
motor-propelled    paasenger-carrflnK    vehicles.    Including    privatelT    owned 
vehicles. 
Comptroller  Warwlak  to  tbe  Secretary  of  tke  Interior,  Karek  30,  1917: 

I  have  your  letter  of  March  2ff,  1917,  requesting  my  decision  of 
a  question  submitted  by  the  Commissioner  of  Indian  Affairs,  as 
follows ; 

"  Section  5  of  the  legislative,  executive,  and  judicial  appropriation 
act,  approved  July  14,  1914  (88  Stat.,  508),  reads  in  part  as  follows: 

" '  No  appropriation  made  in  this  or  any  other  act  shall  be  avail- 
able for  the  purchase  of  any  motor- propelled  or  horse-drawn  passen- 
ger-carrying vehicle  for  the  service  of  any  of  the  executive  depart- 
ments or  other  Government  establishments,  or  any  branch  of  the 
Government  service,  unless  specific  authority  is  given  therefor,  and 
after  the  close  of  the  fiscal  year  nineteen  hundred  and  fifteen  there 
shall  not  be  expended  out  of  any  appropriation  made  by  Congress 
any  sum  for  purchase,  maintenance,  repair,  or  operation  of  motor- 
propelled  or  horse-drawn  passen^r-carrying  vehicles  for  any  branch 
of  the  public  service  of  the  United  States  unless  the  same  is  spe- 
cifically authorized  by  law,  and  in  the  estimates  for  the  fiscal  year 
nineteen  hundred  and  sixteen  and  subsequent  fiscal  years  there  shall 
be  submitted  in  detail  estimates  for  such  necessary  appropriations 
as  are  intended  to  be  used  for  purchase,  maintenanro,  repair,  or 
operation  of  all  motor-propelled  or  horse-drawn  passenger-carrying 
vehicles,  specifying  the  sums  required,  the  public  purposes  for  wnicn 
said  vehicles  are  intended,  and  the  officials  or  employees  by  whom  the 
same  are  to  be  used.' 

"Pursuant  to  this  legislation,  the  Indian  appropriation  act  for 
the  fiscal  year  1917  (39  Stat.,  128),  contains  an  item  as  follows: 

"'That  not  to  exceed  $200,000  of  applicable  appropriations  made 
herein  for  the  Bureau  of  Indian  Affairs  shall  be  available  for  the 
maintenance,  repair,  and  operation  of  motor-propelled  and  hoi«e- 
drawn  passenger-carrying  vehicles  for  the  use  or  superintendents, 
farmers,  physicians,  field  matrons,  allotin^,  irrigation,  and  other 
employees  in  the  Indian  field  service :  Provided,  That  not  to  exceed 
$15,000  may  be  used  in  the  purchase  of  horse-drawn  passenger -carry- 
ing vehicles,  and  not  to  exceed  $30,000  for  the  purchase  of  motcir-pro- 
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pelled  passenger-carrjiiiK  vehicles,  and  that  such  vehicles  shall  be 
used  onlj'  for  official  semce.' 

"  It  will  be  observed  that  no  money  is  appropriated  by  the  above 
provision  for  the  purposes  ^>ecified,  but  that  authority  is  merely 
^ven  for  the  expenditure  therefor  of  not  to  exceed  the  sums  men- 
tioned of  appUcdbls  appropriatioTis  made  therein  for  the  Bureau 
of  Indian  Affairs,  making'  it  necessary  to  utilize  the  regular  appro- 
priations for  the  Indian  Service  for  the  purchase  and  maintenance 
of  automobiles  and  other  passenger-carrying  vehicles.  These  appro- 
priations are  very  heavily  drawn  upon  for  the  ordinary  needs  of 
the  Service,  by  reason  or  which  it  has  been  impossible  to  furnish 
automobiles  to  all  field  employees  needing  them,  particularly  superin- 
tendents, farmers,  and  physicians  whise  work  among  the  Indians  is 
very  important  and  practically  demands  quick  means  of  transpor- 
tation. 

"This  has  resulted  in  certain  employees  purchasing  automobiles 
from  personal  funds,  and  using  such  pnvately  owned  vehicles  in  the 
discharge  of  their  official  duties.  It  places  an  unjust  burden  upon  these 
employees  to  require  that  they  pay  for  the  gasoline  and  oil  used  in 
operating  their  automobiles  on  official  business,  especially-  in  view 
01  the  comparatively  small  salaries  which  many  of  them  receive.  To 
meet  the  situation,  it  seems  desirable  that  the  Government  bear  this 


expense.  However,  there  is  some  doubt  as  to  the  legality  thereof,  in 
view  of  existing  legislation  on  the  subject,  as  quoted  aoove.  It  is, 
therefore,  requested  that  you  ask  the  Comptroller  of  the  Treasury 
for  a  decision  as  to  whether  the  Government  may  legally  furnish 
gasoline  and  oil  for  the  operation  of  automobiles  belonging  to  em- 
ployees when  used  on  official  business,  under  such  regulations  as  will 
protect  the  Government  from  imposition. 

■  "Apparently  this  precise  question  has  never  been  passed  upon  by 
the  comptroller,  although  there  are  several  decisions  with  respect  to 
fixing  the  compensation  of  certain  employees  so  as  to  include  the 
use  of  their  privately  owned  vehicles  (22  Comp.  Dec,  325) .  But  the 
question  propounded  herein  is  an  entirely  different  one,  merely 
involving  the  issuance,  from  the  Government  supply,  of  gasoline  and 
oil  for  privately  owned  automobiles  when  used  on  official  business  by 
employees  of  the  Indian  Service  in  the  same  manner  that  such  sup- 
plies are  furnished  for  Government  machinee.** 

From  the  foregoing  I  understand  that  a  decision  is  requested 
whether  there  is  authority  of  law  to  purchase,  from  the  several 
appropriations  thus  made  available  for  "maintenance,  repair,  and 
operation  "  of  passenger-carrying  vehicles,  gasoline  and  oil  for  issue 
to  employees  for  use  in  the  operation  of  their  privately  owned  auto- 
mobiles when  used  on  official  business. 

The  appropriation  act  of  May  18,  1916  (39  Stat.,  128),  provides 
for  the  "  operation  of  motor-propelled  vehicles "  for  the  Bureau  of 
Indian  Affairs,  Therefore,  proper  appropriations  are  available  for 
the  purchase  of  gasoline  and  oil  for  official  use.  Employees  are 
entitled  to  reimbursement  for  the  actual  cost  of  gasoline  and  oil  used 
in  their  own  automobiles  for  official  travel.    Legally  they  may  be 
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furnished  with  gasolioe  and  oil  for  strictly  official  use.  The  maimer 
or  detail  of  the  use  of  such  supplies  after  purchase,  so  long  as  it  is 
official  use,  is  an  administrative  question  and  a  matter  over  which 
the  accounting  officers  have  no  control.  (See  act  of  Mar.  29,  1894, 
28  Stat.,  4T.) 

I  have  to  advise  you,  therefore,  that  the  purchase  from  proper 
appropriations  of  gasoline  and  oil  for  use  in  official  operation  of 
motor-propelled  passenger-carrying  vehicles,  including  privately 
owned  vehicles,  is  authorized.  The  issue  of  such  supplies  lies  within 
your  administrative  discretion  and  responsibility. 
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The  appropriatioD  provided  In  the  act  of  A.Qgust  29,  1916,  for  the  purchase, 
manufactore,  malnteoance,  etc.,  of  airships  and  other  eerlBl  machines 
necessary  In  the  aviation  section  of  the  Signal  Corps  of  the  Army,  Is  not 
available  for  instruction  In  flying  given  to  Army  officers  at  civilian  aviation 
schools. 

ComptroUn  Warwick  to  the  Secretarr  of  War,  Karoh  31,  1917: 

By  your  indorsement  of  the  27th  instant  a  decision  is  requested 
whether  the  funds  appropriated  for  the  purchase,  manufacture, 
maintenance,  operation,  and  repair  of  airships,  etc.,  are  available 
for  the  payment  of  instruction  of  officers  in  Sying  at  civilian  aviation 
schools. 

The  Army  appropriation  act  of  August  29,  1916  (39  Stat,  622), 
fiscal  year  1917,  under  the  heading  "  Signal  Service  of  the  Army," 
appropriates  for  the  service  $14,281,766  and  provides: 

"  That  not  more  than  $13,281,666  of  the  foregoing  appropriation 
shall  be  used  for  the  purchase,  manufacture,  maintenance,  operation, 
and  repair  of  airships  and  other  aerial  machines  and  accessories 
necessary  in  the  aviation  section." 

The  same  act  also  provides: 

**  That  not  more  than  $600  of  the  foregoing  shall  be  used  for  the 
cost  of  special,  technical  instruction  of  omcers  of  the  said  section." 

Without  deciding  whether  instruction  in  flying  given  to  officers  of 
the  Army  at  civilian  aviation  schools  is  "  special  technical  instruc- 
tion" within  the  meaning  of  the  provisicm  second  above  quoted,  I  am 
of  opinion  that  the  funds  appropriated  for  the  purchase,  manufac- 
ture, maintenance,  etc.,  of  airships  and  other  aerial  machines  and 
accessories  necessary  in  the  aviation  section  are  not  available  for  the 
payment  of  instruction  in  flying  given  to  officers  of  the  Army  at 
civilian  aviation  schools.  There  is  nothing  in  said  authorization 
which  seems  to  me  to  include  tuition  fees  at  civilian  schools. 

The  question  submitted  is  answered  accordingly. 
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Where  an  enlisted  man  of  the  Armjt  absent  from  dtit7  on  a  pass  for  less  than 
24  hoars  was  Injured  through  no  fanit  or  negligence  on  his  part  and 
was  furnished  medical  treatment  by  a  oivtilan  physician  because  no  Army 
surgeon  was  available,  payment  for  such  medical  treatment  trora  pabltc 
funds  la  authorized,  since  in  such  a  case  a  soldier  Is  not  on  furlough 
within  the  meaning  of  erlstlng  law  with  respect  to  medical  treatment  of 
officers  or  enlisted  men  of  the  Army  ou  furloagh. 

Deolilon  by  Comptroller  Warwick,  Xareli  SI,  1016: 

Dr.  Charles  P.  McGarry,  of  1855  Granville  Avenue,  Chicago,  111., 
applied  December  18, 1916,  for  a  revision  of  the  action  of  the  Auditor 
for  the  War  Department  in  disallowing,  per  settlement  No.  541277, 
November  27, 1916,  his  claim  for  $50  for  medical  attendance  rendered 
at  Lake  View  Hospital,  Chicago,  III.,  in  the  care  and  treatment  of 
Norman  B.  Faunce,  private,  Machine  Gun  Troop,  First  Illinois  Cav- 
alry, during  the  period  from  11.45  p.  m.,  October  27, 1916,  to  Novem- 
ber 4, 1916. 

In  a  voucher,  War  Department  Form  No.  353,  the  correctness  of 
the  account  for  $50  is  certified  to  by  William  Stephenson,  colonel, 
Medical  Corps,  United  States  Army,  department  surgeon  at  Chicago, 
111.,  and  facts  are  briefly  stated  therein  as  follows: 

"  The  services  of  a  medical  officer  or  contract  surgeon  of  the  Army 
could  not  be  obtained  because  soldier  was  injured  in  automobile  acci- 
dent about  eleven  p.  m.,  Oct  27th  while  on  pass  and  returning  to 
his  post  at  Fort  Sheridan,  111,  This  soldier  was  picked  up  uncon- 
scious and  taken  to  the  office  of  Dr.  McGarry  and  thence  to  Lake 
View  Hospital.    Disability,  fracture,  shaft  of  femur,  right." 

The  department  surgeon.  Col.  Stephenson,  on  November  20,  1916, 
sent  the  voucher,  together  with  one  for  $32  in  favor  of  the  Lake 
View  Hospital  Association,  to  the  Surgeon  General  of  the  Army, 
with  his  statements  as  follows: 

*'l.  There  are  inclosed  herewith  two  vouchers  as  follows: 

"  (a)  One  in-  favor  of  Dr.  Chas.  P.  McGarry  for  medical  attend- 
ance. 

"  (6)  One  in  favor  of  Lake  View  Hospital  Assn.  for  hospital  at- 
tendance for  treatment  in  the  case  of  Private  Norman  B.  Faunce, 
Machine  Gun  Troop,  1st  Illinois  Cavalry. 

"  2.  This  soldier,  ^tioned  at  Fort  Sheridan,  IlL,  awaiting  muster- 
out,  was  granted  permissi(Hi  to  absent  himself  from  post  on  pasa 
from  12  noon  October  27th  to  12  midnight  the  same  day.  AVhile 
returning  to  Fort  Sheridan  in  automobile  the  machine  in  which  he 
was  riding  collided  with  another  at  Sheridan  Road  and  Devon  Street, 
Chicago,  with  the  result  that  Private  Faunce  suffered  a  fracture  of 
shaft  of  right  femur.  He  was  picked  up  unconscious  and  taken  to 
the  office  of  Dr.  McGarry  and  thence  to  Lake  View  HospitaL    On 
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October  2Sth  the  fact  of  his  injury  was  conveyed  to  this  offi<%  by 
telephone,  and  as  soon  as  transfer  could  be  humanely  made,  this 
soldier  was  sent  to  the  hospital  at  Fort  Sheridan  (November  4th). 

'^  3.  A  personal  conversation  with  Dr.  McGarty  elicits  the  infor- 
mation that  every  effort  was  made  to  reduce  to  a  minimum  all  hos- 
pital charges,  the  charge  for  X-ray—considered  by  tJie  attending 
physician  as  absolut«lv  necessary — having  been  reduced  from  $10.00 
to  $7.50.  The  reasonableness  of  charges  are  borne  out  by  the  inclosed 
voucher. 

"  i.  Referring  to  previous  vouchers  for  civilian  medical  attend- 
ance at  Chicago  with  reference  to  which  the  point  was  made  that  tbe 
Government  can  not  pay  such  charges  in  view  of  the  availability  of 
Army  medical  officers  on  duty  at  Headquarters,  there  is  appended 
hereto  a  rfeum4  of  the  activities  of  the  attending  surgeon^  office 
from  June  29th  up  to  and  including  November  13,  1916.  In  addi- 
tion to  this  work,  the  attending  surgeon  has  also  rendered  medical 
attendance  to  personnel  attachea  to  uiese  headquarters,  as  well  as  to 
their  families.  Also  to  the  large  recruiting  service  here  in  Chicago. 
The  attending  surgeon  has  been  so  fully  occupied  with  the  calls  on 
his  office  that  any  attempt  to  take  professional  care  of  emergency 
militia  cases  in  widelv  scattered  hospitals  in  the  outskirts  of  Chicago 
has  been  impracticable." 

The  Surgeon  General  of  the  Army,  on  November  23, 1916,  referred 
the  papers  to  the  Audittw  for  the  War  Department  by  indorsement 
as  follows: 

"  Since  this  soldier  was  returning  from  pass  at  the  time  of  the  acci- 
dent, and  passed  under  military  control  the  following  day,  I  approve 
the  inclosed  claims  in  full  ($32  for  the  Lake  View  Hospital  Associ- 
ation, and  $50  for  Dr.  McGarry)  and  recommend  payment  thereof 
from  the  appropriation  '  Medical  and  Hospital  Department,  1917.* " 

The  department  surgeon,  Col.  Stephenson,  under  date  of  February 
23, 1917.  stated : 

"  1.  Private  Norman  B.  Faunce,  M.  G.  Troop,  1st  Illinois  Cavalry, 
was  an  enlisted  man  duly  mustered  intc-  the  service  of  the  United 
States  at  the  time  he  received  said  injury.  This  soldier,  stationed 
at  Fort  Sheridan,  Illinois,  awaiting  muster-out,  was  granted  permis- 
sion to  absent  himself  from  post  on  pass  from  12  noon  October  27th 
to  12  midnight  the  same  day.  The  exact  hour  of  his  departure  from 
Fort  Sheridan  it  is  impossible  to  ascertain,  but  was  at  noon  October 
27th  or  shortly  thereafter.  The  accident  occurred  at  or  shortly  after 
11  p.  m.,  October  27th,  while  the  soldier  was  returning  to  Fort 
Sheridan. 

"  2.  It  is  true  that  this  office  was  notified  by  Dr.  McGarry  on  No- 
vember Ist,  that  said  Faunce  was  ready  to  be  moved  to  the  hospital 
at  Fort  Sheridan.  However,  in  view  of  the  severity  of  the  fracture 
(right  femur) ,  the  fact  that  Fort  Sheridan  is  removed  26  miles  from 
Chicago,  necessarily  involving  transfer  from  Lake  View  Hospital  by 
litter  via  autoi^obile  and  train^  and  also  having  in  mind  the  specially 
low  rate  quoted  by  the  hospital  ($1,80  per  day),  the  department 
surgeon  could  not  humanely  effect  tiiis  transfer  until  Kovemoer  4tb.*' 
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Under  date  of  March  8,  1917,  the  Surgeon  Oeneral  of  the  Army 
stated: 

"  Dr.  McGan^'s  bill  of  $50  herewith  is  considered  reasonable  for 
the  services  indicated." 

Dr.  McGarry's  claim  was  disallowed  by  the  auditor  November  27, 
1916,  as  follows: 

"  The  evidence  shows  that  this  soldier  was  absent  from  his  com- 
mand '  on  a  pass '  at  the  time  the  services  were  rendered,  and  accounts 
for  the  medical  treatment  of  soldiers  absent  from  duty  are  not  pay- 
able from  public  funds.  See  par.  1476,  Army  Regulations,  1913. 
Said  claim  is  therefore  disallowed." 

Paragraph  1476,  Army  Regulations,  1918,  is  worded  in  part,  as 
follows : 

"Accounts  for  the  medical  treatment  of  officers,  enlisted  men,  con- 
tract surgeons,  acting  dental  surgeons,  the  superintendent  of  the 
nurse  corps  and  nurses  absent  from  dutv,  and  of  the  families  and 
servants  of  officers  and  men,  are  not  payable  from  public  funds." 

A  soldier  who  becomes  disabled  by  sickness  or  wounds  incurred 
in  the  line  of  duty  and  while  on  duty  is  sent  to  a  hospital,  is  entitled, 
under  his  contract  of  enlistment,  to  medical  care  and  treatment  the 
same  as  he  is  to  pay,  clothing,  and  subsistence.  (Compare  par.  1314, 
Army  Regulations,  1863,  with  Digest  Second  Comp.  Dec.,  vol.  1,  sec. 
■  1030,  and  vol.  2,  sec  681;  and  3  Comp.  Dec.,  178.) 

Up  to  June  30,  1907,  it  was  uniformly  held  in  claims  of  this  class 
tbat  an  officer  or  enlisted  man  of  the  Army  on  furlough  or  leave  of 
absence  for  any  cause  is  not  on  duty  and  is  not  entitled  to  employ  a 
private  physician  at  the  expense  of  the  United  States ;  and  that  when 
the  leave  is  extended  on  account  of  sickness  or  for  any  other  cause, 
or  absence  in  excess  of  leave  is  excused  as  unavoidable,  the  status  of 
the  officer  or  soldier  remains  the  same,  so  far  as  his  right  to  medical 
caie  and  treatment  is  concerned,  namely,  he  is  not  "  on  duty  "  within 
the  mesning  of  the  acts  of  Congress  making  appropriation  for  the 
Medical  and  Hospital  Department  for  the  time  prior  to  July  1, 1907. 
He  can  not,  by  placing  himself  out  of  the  reach  of  the  medical  care 
uid  treatment  which  the  Government  has  provided  in  hospitals,  etc, 
create  a  claim  for  reimbursement  of  expenses  he  incurs  &>r  medical 
care  and  treatment.    (See  5  Comp.  Dec.,  363.) 

So  much  of  the  act  of  March  2,  1907  (34  Stat.,  1172),  as  appro- 
priates funds  for  the  Medical  and  Hospital  Department  of  tlie  Army 
for  the  fiscal  year  which  began  July  1, 1907,  contains  a  provision  aa 
follows: 

"Medical  and  Hospital  Department:    *    *    *j  for  medical  car* 

and  treatment  not  ouierwise  provided  for,  including  care  and  sub- 
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Bietence  in  priTata  hospitals,  of  officers,  enlisted  men,  and  dvilian 
employees  of  the  Army,  of  applicants  for  enlistment,  and  of  pris- 
oners of  war  and  other  persons  in  military  custody  or  confinement, 
when  entitled  thereto  by  law,  regulation,  or  contract:  Provided,  That ' 
this  shall  not  apply  to  officers  and  enlisted  men  who  are  treated  in 

{trivate    hospitals    or    by    civilian     physicians    while    on    fur- 
ough;    •    •    *." 

A  like-worded  provision  is  found  in  subsequent  acts,  including  the 
act  of  August  29,  1916  (39  Stat.,  639,  640),  appropriating  funds  for 
the  period  from  July  1, 1916,  to  June  30, 1917. 

The  term  "  on  duty  "  which  appears  in  the  act  of  June  12,  1906 
{34  Stat.,  255),  and  prior  appropriation  acts  for  the  Medical  and 
Hospital  Department  of  the  Army  and  which  excluded  from  the 
benefits  of  the  appropriation  those  not  "  on  duty  "  is  omitted  f rtan 
the  later  appropriation  acts  effective  on  and  after  July  1,  1907,  and 
in  lieu  thereof  there  is  a  proviso  that  the  law  "shall  not  apply  to 
officers  and  enlisted  men  who  were  treated  in  private  hospitals  or  by 
civilian  physicians  while  on  furlough." 

Private  Korman  B.  Faunce,  who  was  absent  from  his  command 
on  a  pass  of  less  than  24  hours'  duration  was  not  ^  on  furlough  "  in 
the  usual  acceptance  of  that  term.  In  the  settlement  of  the  bounty 
claims  under  the  joint  resolution  of  April  12,  1866  (14  Stat.,  362), 
which  precludes  payment  of  bounty  to  those  wounded  while  "on 
furlough  or  leave  of  absence,"  it  is  held  (Digest  Second  Comp.  Dec., ' 
vol.  8,sea260),that^ 

"A  soldier  on  a  pass  or  permit  to  be  absent  for  less  than  twenty- 
four  hours  is  not  on  furlough  or  leave  of  absence  within  the  meaning 
of  the  joint  resolution  approved  April  12,  1866,  and  on  his  discharge 
for  wounds  accidentallv  received  while  so  absent  is  entitled  to 
bounty  as  on  discharge  for  wounds  received  in  line  of  duty." 

In  my  opinion  the  Judge  Advocate  General  of  the  Army  has  given 
the  correct  view  of  the  law  (see  Howland,  p.  234,  par.  VHI),  in 
these  words: 

"An  officer  absent  by  verbal  permit  for  not  exceeding  24  hours,  or 
a  soldier  absent  on  pass  for  not  exceeding  24  hours,  is  considered  to 
be  in  a  duty  status,  and  a  bill  for  medical  services  properly  incarred 
while  in  such  status  is  not  a  private  indebtedness  out  an  obligation 
of  the  Government  to  be  paid  out  of  the  proper  appropriation." 

Its  correctness  and  convincing  qualities  are  not  impaired  by  the 
fact  that  said  paragraph  was  overruled  by  opinion  of  Judge  Advo- 
cat«  General  (published  on  p.  5),  War  Department  Bulletin  No.  20, 
of  May  14,  1914),  in  case  of  a  soldier  absent  on  a  pass  of  more  than 
than  24  hours'  duratioa. 
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The  decisions  in  17  Comp.  Dec.,  472,  and  19  Comp.  Dec,  S82,  reUt- 
:ng  to  officers  and  enlist«d  men  of  the  Navy  are  based  on  section  1686, 
Revised  Statutes,  and  are  not  applicable  to  the  claim  in  this  case. 

In  view  of  the  facts  tliat  the  soldier  was  not  absent  on  furlough 
but  was  absent  on  a  pass  for  a  period  of  leas  than  24  hours;  that  he 
was  disabled  without  any  fault  or  negligence  on  his  part;  and  that 
the  attendance  of  an  Army  surgeon  could  not  be  obtained;  and  in 
view  of  all  other  facts  presented  in  this  case,  upon  a  revision  of  the 
auditor's  settlement  No.  541277,  I  find  and  certify  that  there  is  due 
from  the  United  States  to  the  claimant,  Charles  P.  McGarry,  a  dif- 
ference of  fifty  dollars  ($50) ;  being  for  medical  attendance  he  ren- 
dered said  Norman  B.  Faunce  during  the  period  stated  in  the  claiin. 


TAITTB  OF  BSTHUTBS  IV  COKSTBUIHO  LUKP-BITK  ATPKOPAZATIOm. 

Where  the  aaoual  estimates  submitted  to  CongresB  as  required  by  law  show 
the  objects  Cor  wblcb  It  Is  proposed  to  expend  a  lump-suni  appropiiatton 
asked  for,  sucb  objects  not  being  in  contravention  of  law,  and  Congreas 
appropriates  tbe  amount  estimated,  in  tbe  general  laDKuage  proposed  la 
the  Book  of  Estimates,  and  without  amendment  as  to  any  of  the  objects 
proposed,  such  appropriation  Is  to  be  construed  as  available  for  all  the 
objects  q)eclfled  In  the  estimates. 
Oamptreller  Warwick  to  the  Beoretary  of  Commeroe,  April  S,  1917: 
I  have  your  letter  of  March  24, 1917,  as  follows: 
"  Id  the  'Act  making  appropriations  for  the  le^slatire,  executive, 
and  judicial  expenses  of  the  Government  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  eighteen,  and  for  other  pur- 
poses,' approved  March  3,  1917,  there  is  a  lump-sum  appropriation 
of  $647,000  '  for  securing  information  for  census  reports,  provided 
for  by  law.'    This  amount  is  the  total  lump-sum  appropriation  sub- 
mitted in  our  estimates  to  Congress  last  December.     On  page  124  of 
the  Book  of  Estimates,  under  the  heading  '  Collecting  Statistics, 
Bureau  of  the  Census,'  you  will  find  a  detailed  statement  of  the 
various  amounts  making  up  this  lump-sum  appropriation  for  the 
several  inquiries  for  the  fiscal  year  1918. 

"  Two  of  these  inquiries  are  of  particular  importance  at  this  time, 
as  follows: 


"  This  total  for  marriage  and  divorce  is  carried  in  the  appropria- 
tion bill  for  the  fiscal  year  1918.  The  appropriation  bill  passed  by 
the  last  session  of  Congress  for  the  fiscal  year  ending  June  80,  1917. 
carried  an  item  of  $80,000  in  the  lump-sum  appropriation  for  collect- 
ing statistics  for  the  inquiry  on  marriage  and  divorce. 

''  There  is_  at  this  time  no  statute  authorizing  a  census  of  mar- 
ritge  utd  divorce.    A  joint  resolution  'Authorizing  and  directing 
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the  Director  of  the  Census  to  collect  and  publish  statistics  of  mar- 
naze  and  divorce '  passed  the  Senate  June  3,  1916.  It  was  referred 
to  Uie  Committee  on  the  Census  in  the  House  of  Representatives,  and 
the  chairman  of  that  committee  submitted  a  favorable  report  to  the 
House  on  December  11, 1916.  The  joint  resolution  was  placed  on  the 
Calendar  for  Unanimous  Consent  and  came  before  the  House  on 
February  5, 1917,  at  which  time  it  was  stricken  from  the  calendar  oo 
objection  of  Mr.  Stafford,  of  Wisconsin. 

"  In  view  of  the  foregoin|;  facts,  this  department  recently  re- 
quested the  opinion  of  its  solicitor  upon  the  following  questions: 

"  (1)  As  the  matter  now  stands,  has  the  Director  of  the  Census 
the  authority  to  expend  the  appropriation  already  made  by  Congress 
for  collecting  and  publishing  statistics  of  marriage  and  divorce! 

"  (2)  If  tne  director  has  no  authority  to  make  such  an  investiga- 
tion, can  such  authority  be  given  him  by  the  President  of  the  United 
States  or  by  tJie  Secretary  of  Commerce  under  the  provisions  of 
section  8  of  the  act  establishing  the  Department  of  Commerce  and 
Labor! 

"  (3)  If  the  appropriation  made  by  Congress  can  not  be  expended 
for  a  census  of  marriage  and  divorce,  has  the  Director  of  the  Census 
any  authority  to  expend  this  sum  in  any  investigation  already  au- 
thorized, or  m  any  investigation,  other  than  marriage  and  divorce, 
which  the  President  of  the  United  States  or  the  Secretary  of  Com- 
merce may  authorize! 

'*In  an  opinion  dated  March  23,  1917,  the  solicitor  answered  each 
of  the  above  questions  in  the  affirmative,  but  suggested  that  as  they 
related  to  the  availability  of  appropriations,  it  would  be  advisable  to 
secure  a  decision  from  you  in  the  premises.  I  would  accordingly  be 
pleased  to  have  your  decision  upon  the  questions  stated." 

The  appropriation  involved  in  your  submission  is  carried  in  the 
legislative,  executive,  and  judicial  appropriation  act  of  March  3, 
1917  (39  Stat.,  1112),  and  is  in  the  following  terms: 

"  For  securing  information  for  census  reports,  provided  for  by 
law,  semimonthly  reports  of  cotton  production,  periodical  reports  of 
stocks  of  baled  cotton  in  the  United  States  and  of  tiie  domestic  and 
foreign  consumption  of  cotton;  quarterly  reports  of  tobacco;  per 
diem  compensation  of  special  agents  and  expenses  of  same  and  of 
detailed  employees,  whether  employed  in  Washington,  District  of 
Columbia,  or  elsewhere;  the  cost  of  transcribing  State,  municipal, 
and  other  records;  temporary  rental  of  quarters  out^de  of  the  Dis- 
trict of  Columbia;  for  supervising  special  agents,  and  employment 
by  them  of  such  temporary  service  as  may  be  necessary  in  collect- 
ing the  statistics  by  law,  including  $15,000  for  collecting  tobacco 
statistics  authorized  by  law  in  addition  to  any  other  fund  available 
therefor:  Provided,  That  the  compensation  of  not  to  exceed  five 
special  agents  provided  for  in  this  paragraph  may  be  fixed  at  a  rate 
not  to  exceed  $8  per  day,  $647,000." 

It  will  be  noted  that  the  collection  of  statistics  relative  to  marriage 
and  divorce  is  not  specifically  provided  for  in  the  appropriation 
quoted;  nor  does  there  appear  to  be  any  other  statute  expressly 
authorizing  tiie  collection  of  such  statistics,   Whether,  however,  tite 
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collection  of  such  statistics  is  authorized,  notwithstanding,  under 
the  appropriation  quoted,  is  for  consideration. 

As  stated  in  your  submission,  in  submitting  to  Congress  the  esti- 
mates of  expenditures  proposed  to  be  made  under  the  appropriation 
in  question,  it  is  clearly  set  forth  that  it  was  proposed  to  use,  of  the 
entire  amount  asked  for,  $120,000  for  the  collection  of  decennial 
statistics  of  marriage  and  divorce,  and  $61,000  for  the  collection, 
of  annual  statistics  on  the  same  subjects. 

The  entire  amount  estimated  for  under  this  appropriation  was 
allowed  by  Congress.  The  estimates  in  question  were  submitted  in 
accordance  with  the  provisions  of  the  act  of  August  1,  1914  (88 
Stat.,  680),  which  requires  that  there  shall  be  submitted  in  the  annual 
Book  of  Estimates,  following  every  estimate  for  a  general  or  lump- 
sum appropriation,  a  statement  showing  among  other  things  the 
objects  or  classes  of  expenditures  specified  or  contemplated  in  the 
estimates  and  the  amount  it  is  proposed  to  expend  for  each. 

The  submission  of  such  a  statement  is  (and  doubtless  was  intended 
to  be)  clear  notice  to  Congress  of  the  uses  to  which  it  was  contem- 
plated to  apply  the  money  asked  for  if  appropriated;  and  the  appro- 
priation by  Congress  in  lump  sum  and  in  the  general  language  pro- 
posed in  the  book  of  estimates  gives  rise  to  a  presumption  so  strong, 
in  the  absence  of  evidence  to  the  contrary,  as  to  be  controlling  of  the 
construction  of  the  appropriation  act,  that  Congress  approved  the 
objects  of  expenditure  proposed  in  the  estimates  and  intended  that 
the  funds  appropriated  slioilld  be  applied  to  those  objects.  This 
presumption  is  particularly  strong  in  any  case  (as  in  the  present 
one)  where  Congress  has  not  only  enacted  the  appropriation  in  the 
language  proposed,  but  in  tlie  exact  amount  specified  in  the  estiiii;ites. 
As  to  the  value  in  general  of  estimates  in  construing  appropriation 
acts,  see  U  Comp.  Dec,  132,  189. 

Of  course,  where  the  objects  of  expenditure  as  proposed  in  the  esti- 
mates are  in  conflict  with  the  provisions  of  positive  law,  a  different 
question  is  presented,  determination  of  which  is  dependent  upon  more 
factors  than  those  above  indicated.  In  the  present  case,  however,  it 
appears  that  there  is  no  statute  prohibiting  the  collection  of  statis- 
tics with  respect  to  marriage  and  divorce,  and  that  the  estimates  sub- 
mitted with  respect  to  the  collection  of  such  statistics  are  not  in  con- 
flict with  other  provisions  of  law. 

Your  doubt  in  the  present  case  as  to  the  availability  of  the  appro- 
priation for  the  objects  in  question  appears  to  be  based  on  the  fact 
that  a  joint  resolution  authorizing  and  directing  the  Director  of  the 
Census  to  collect  and  publish  statistics  relating  to  marriage  and 
divorce  was  introduced  in  the  last  Congress  but,  after  passing  the 
Senate,  was  stricken  from  the  unanimous-consent  calendar  in  thn 
House  and  failed  of  passage.  \if>dl(' 
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While  it  appears  to  have  been  the  general  policy  of  Congress  in 
the  past  to  enact,  from  time  to  time,  legislation  specifically  authoriz- 
ing and  directing  the  Director  of  the  Census  to  collect  and  publish 
statistics-  relating  to  various  subjects,  it  does  not  follow  that  the 
appropriation  in  question  is  not  available  for  the  proposed  expendi- 
tures simply  by  reason  of  this  policy.  Nor  does  it  follow,  from  the 
introduction  in  Congress  of  a  bill  or  resolution  expressly  authorizing 
and  directing  that  action  be  taken  by  or  under  an  executive  depart- 
ment, that  authority  for  such  action  is  not  found  in  existing  law. 

In  this  connection  it  may  be  stated  that  in  the  debate  on  the  floor 
of  the  House  on  the  joint  resolution  mentioned  it  was  stated  gener- 
ally that  authority  for  the  collection  and  assembling,  in  the  fiscal 
year  1918,  of  statistics  with  respect  to  marriage  and  divorce  was 
given  in  the  legislative,  executive,  and  judicial  appropriation  bill  for 
that  year  then  pending  in  Congress.  That  appropriation  bill  after- 
wards became  law  without  amendment  in  any  way  with  respect  to 
statistics  relating  to  marriage  and  divorce. 

Since,  as  before  shown,  it  was  distinctly  stated  in  the  estimates  of 
flxpenditur&s  proposed  to  be  made  under  the  appropriation  here  in- 
volved that  a  certain  specified  amount  thereof  would  be  applied  to 
the  collection  of  statistics  with  respect  to  marriage  and  divorce,  and 
since,  ^ith  due  notice  of  such  estimates.  Congress  appropriated  the 
entire  amount  asked  for  under  this  appropriation,  I  am  of  the 
opinion  that  the  collection  of  such  statistics  is  authorized  under  that 
appropriation,  such  action  not  appearmg  to  be  in  violation  of  posi- 
tive law. 

Yonr  first  question  is,  accordingly,  answered  in  the  affirmative ;  and 
answer  to  your  other  qnestious  becomes  unnecessary. 
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Where  organizations  of  tbe  Nntlonal  Guard  are  called  ont  b;  the  Pre^dent  In 
the  Dstional  defense,  charges  for  their  transportation  over  land-grant  rail- 
roads from  their  home  stations  to  the  ntobllisatlon  camps  and  from  the 
place  of  their  muster  out  of  the  Federal  service  to  such  home  stations  axe 
subject  to  land-grant  deduction. 
Comptroller  Warwick  to  the  Secretary  of  War,  April  S,  1817; 

I  have  received,  per  indorsement  of  March  10,  1917,  your  request 
for  a  decision  as  to  whether  transportation  from  home  rendezvous 
to  mobilization  camp  of  militia  and  National  Guard  organizations 
called  into  the  Federal  service  by  the  call  of  the  President  of  the 
United  States  of  June  18, 1916,  is  subject  to  land-grant  deduction,  as 
well  as  their  return  transportation  from  the  point  of  muster  out  of 
the  Federal  service  to  home  station. 
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The  transportation  involving  the  question  of  land-grant  deduction 
may  be  over  one  of  three  classes  of  railroads : 

I.  Certain  railroads  were  granted  lands  under  condition  that 
"  said  railroad  shall  be  and  remain  a  public  highway  for  the  use  of 
the  Government  of  the  United  States  free  from  toll  or  other  charge 
on  the  transportation  of  any  property  or  troops  of  the  United 
States."  (See  sec.  8,  act  of  Mar.  8,  1868,  12  Stat.,  772,  778,  and 
numerous  other  acts.) 

The  act  of  March  8,  1875  (18  Stat,  462,  453),  prohibited  the  pay- 
ment of  any  money  thereafter  to  any  railroad  company  for  the  trans' 
portation  of  any  property  or  troops  of  the  United  States  transported 
over  any  railroad  subject  to  the  said  conditions;  but  said  act  au- 
thorized suit  to  be  brought  to  determine  whether  said  railroads  were 
entitled  to  recover  for  the  service  rendered  by  virtue  of  prior  laws. 

In  the  cases  of  the  Lake  Superior  c&  Minsixitippi  Railmad  Co.  v. 
United  States  and  the  Atchison  Topeka  db  Santa  Fe  Bailroad  Co.  v. 
UnUed  States  (93  U.  S.,  442,  455),  decided  at  the  October  term,  1876, 
the  Supreme  Court  of  the  United  States  held  that  the  clause  quoted 
secures  to  the  Government  the  free  use  of  the  railroads  concerned, 
but  does  not  entitle  the  Government  to  have  troops  or  property  trans- 
ported over  said  roads  free  of  charge,  and  that  the  said  companies 
were  entitled  to  a  compensation  for  the  transportation,  subject  to  a 
fair  deduction  for  the  use  of  their  roads. 

The  act  of  June  30,  1882  (22  Stat.,  117,  120),  provided  for  pay- 
ment to  such  roads  in  accordance  with  the  decision  of  the  Supreme 
Court,  but  not  to  exceed  50  per  cent  of  the  full  amount  for  the  serv- 
ice, the  said  compcnsatioQ  being  required  to  be  computed  upon  the 
basis  of  the  tariff  rates  for  like  transportation  performed  for  the 
public  at  large  and  to  be  accepted  as  in  full  of  all  demands  for  said 
service. 

The  said  act  also  provided : 

"•  •  *  that  any  such  land-grant  roads  as  shall  file  with  the 
Secretary  of  the  Treasury  their  written  acceptance  of  this  provision 
shall  hereafter  be  paid  for  like  service  as  herein  provided." 

The  same  provision  was  repeated  in  the  deficiency  appropriation 
act  of  August  5, 1882  (22  Stat,  257,  262). 

Whether  all  of  the  land-grant  roads  subject  to  said  condition  have 
formally  accepted  the  provisions  of  the  aforesaid  acts  is  not  known, 
and  is  not  material,  as  all  such  roads  have  been  accepting  settle- 
ments for  service  rendered  the  Government  on  the  basis  indicated 
ever  since  the  passage  of  the  acts,  and  they  are,  therefore,  fully 
bound  by  the  provisions  cited,  namely,  to  accept  compensation  for 
the  transportation  of  property  and  troops  of  the  United  States  on 
the  basis  of  60  per  cent  of  the  rates  charged  the  public,  and  to  be 
accepted  as  in  full  of  all  demands  for  said  service.    It  may^  be  noted 
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that,  under  the  provisions  of  the  act  of  March  3,  1875,  supra,  no 
payment  whatever  was  authorized  to  be  made  imless  settlement  was 
accepted  of^  the  basis  indicated. 

n.  Certain  railroads  were  granted  lands  subject  to  such  regula- 
tions as  Congress  may  impose  restricting  charges  for  Government 
transportation.  (See  sec  11  of  the  act  of  July  2,  1864,  13  Stat., 
865,  370,  and  other  acta.) 

Congress  has  provided  for  the  payment  of  transportation  of 
troops  and  munitions  of  war  and  military  supplies  and  property 
over  Baid  aided  roads  on  such  basis  as  the  Secretary  of  War  shall 
deem  just  and  reasonable,  not  to  exceed  50  per  cent  of  the  compensa- 
tion for  such  Government  transportation  as  shall  at  the  time  be 
charged  to  and  paid  by  private  parties  for  like  and  similar  trans- 
portation. (See  act  of  July  U,  1892  (27  Stat,  180),  and  Army 
appropriations  acts  from  then  to  the  present  time.) 

It  appears  to  have  been  the  practice,  without  any  definite  deter- 
mination by  the  Secretary  of  War  of  what  rate  shall  be  deemed  just 
and  reasonable,  to  adopt  the  authorized  maximum  of  50  per  cent  of 
the  tariff  rates  as  the  basis  of  settlement  for  the  transportation  of 
property  and  troops  of  the  United  States  over  said  railroads. 

It  has  thus  been  the  practical  construction  that  the  purpose  of 
Congress  as  to  these  two  classes  of  roads,  though  with  slightly  dif- 
ferent form  of  language,  has  been  to  authorize  payment  for  tiie 
transportation  of  property  and  troops  of  the  United  States  on  the 
same  basis  unless  otherwise  determined  by  the  Secretary  of  War  as 
to  the  second  class  of  roads. 

III.  Certain  other  roads  were  granted  lands  on  condition  that 
property  and  troops  of  the  United  States  "  shall  be  transported  over 
said  road  at  the  cost,  charge,  and  expense  of  the  corporations  or  com- 
panies owning  or  operating  the  same  when  so  required  by  the  United 
States."  (See  sec.  5  of  the  act  of  July  25,  1866,  14  Stat,  241,  and 
other  acts.) 

The  right  of  the  Government  for  the  transportation  of  any  troops 
of  the  United  States  must  be  coextensive  with  the  needs  of  Uie  Gov- 
ernment in  such  transportation,  which  begins  when  the  first  steps  are 
taken  in  the  process  of  securing  men  for  its  military  service,  in  its 
broad  sense,  and  must  continue  until  the  completion  of  the  obligations 
and  duties  of  the  United  States  in  its  relation  to  those  whom  it  has 
secured  or  attempted  to  secure  for  said  service.  All  such  persons, 
therefore,  must  be  regarded  as  troops  for  which  transportation  is 
required  by  the  United  States.  What  the  United  States  may  thus  do 
for  its  troops  is  not  to  be  measured  by  the  limitations  indicated  by 
muster  in  and  muster  out  of  the  service.  The  United  States  must  be 
the  judge  of  what  transportation  is  required  for  its  military  service, 
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khA  its  right  must  extend  to  all  occasions  when  said  transportation  is 
demanded. 

"  Troops  "  is  defined  as  a  body  of  soldiers  of  any  or  indefinite  num- 
ber and  of  any  or  alt  branches  of  the  service.  The  troops  to  be  trans* 
ported  under  the  provisions  of  the  land-grant  acts,  therefore,  must 
refer  to  any  troops  for  which  the  United  States  requests  and  pays 
for  the  transportation  in  connection  with  what  it  may  deem  necessary 
for  its  military  service. 

Article  I,  section  8,  of  the  Constitution  authorizes  Congress  to 
provide  lor  organizing,  arming,  and  disciplining  the  militia,  and  the 
militia  when  organized,  armed,  or  disciplined  under  the  authority  of 
Congress  must,  therefore,  be  troops  of  the  United  States,  the  trans- 
portation of  which  must  be  subject  to  the  laws  relating  to  the  troops 
of  the  United  States,  and  as  such  subject  to  land-grant  deduction  for 
whatever  transportation  may  be  required  by  the  United  States. 

The  act  of  June  3,  1916  (89  Stat,  166,  197),  provided,  by  section 
57,  that: 

"  The  militia  of  the  United  States  shall  consist  of  all  able-bodied 
male  citizens  of  the  United  States  and  all  other  able-bodied  males 
who  have  or  shall  have  declared  their  intention  to  become  citizens  of 
the  United  Stat«s  who  shall  be  more  than  18  years  of  age  and,  except 
as  hereinafter  provided,  not  more  than  45  years  of  age,  and  said 
militia  shall  be  divided  into  three  classes,  the  National  Guard,  the 
Naval  Militia,  and  the  Unorganized  Militia." 

Section  70  of  said  act  (p.  201)  provides: 

"  Enlisted  men  in  the  National  Guard  of  the  several  States,  Terri- 
tories, and  the  District  of  Columbia  now  serving  under  enlistment 
contracts  which  contain  an  obligation  to  defend  the  Constitution  of 
the  United  States  and  to  obey  the  orders  of  the  President  of  the 
United  States  shall  be  recognized  as  members  of  the  National  Guard 
under  the  provisions  of  this  act  for  the  unexpired  portion  of  their 
present  enlistment  contracts     •     •     *." 

Said  section  also  provides  that  when  such  enlistment  contract  does 
not  contain  such  obligation  the  enlisted  man  shall  not  be  recognized 
as  a  member  of  the  National  Guard  until  he  shall  have  signed  an 
enlistment  contract  and  taken  the  oath  prescribed  in  said  section. 

Section  101  of  the  said  act  (p.  208)  provides  that  the  National 
Guard  when  called  as  such  into  the  service  of  the  United  States  shall, 
from  the  time  they  are  required  by  the  terms  of  the  call  to  respond 
thereto,  be  subject  to  the  laws  and  regulations  governing  the  Regular 
Army. 

Reference  is  made  in  correspondence  transmitted  by  you  to  the 
decision  of  the  Court  of  Claims  in  the  case  of  the  Alabama  Great 
Southern  Railroad  Company  v.  United  States,  49  Ct.  Cls.,  522,  in 
which  the  court  gave  judgment  in  favor  of  the  railroad  company 
for  the  transportation  of  members  of  the  Organized  Militia  of  Ala- 


554  DECISIONS  OT  THE  COMPTBOLLEH*. 

bama  and  Mississippi  to  and  from  the  joint  camps  of  instruction  of 
the  Regular  Army  and  Organized  Militia  held  at  Chiclcaniauga  Park 
(Ljtle),  Georgia,  in  the  summers  of  1908  and  1910,  the  amount  so 
deducted  being  the  amount  authorized,  in  accordance  with  the  land- 
grant  acts  and  subsequent  laws  and  decisions  thereon,  to  be  deducted 
for  the  transportation  of  troops  of  the  United  States. 

The  deduction  in  this  particular  instance  was  made  in  accordance 
with  a  decision  of  this  office  of  August  3,  1909  (16  Comp.  Dec.,  70), 
in  a  similar  case,  in  which  it  was  held  that  payment  by  the  United 
States  for  the  transportation  of  members  of  the  Organized  Militia 
when  traveling  for  participation  in  encampment  maneuTers  and  field 
instruction  of  the  Regular  Army  is  subject  to  the  same  restrictions 
under  the  land-grant  acts  as  the  transportation  of  any  other  troops 
for  or  by  the  United  States,  the  reasons  therefor  being  very  fully  set 
forth  in  said  decision. 

The  Court  of  Claims,  in  the  case  referred  to,  rendered  a  deci^on 
contrary  to  the  decision  of  this  office  and  gave  judgment  for  the 
amounts  deducted  on  account  of  land  grant 

Though  an  appeal  to  the  Supreme  Court  in  said  case  was  strongly 
urged  by  this  office  in  order  that  the  questions  involved  might  be 
settled  by  the  highest  tribunal,  the  Department  of  Justice  did  not 
concur  in  the  views  of  this  office  and  declined  to  take  the  action  sug- 
gested. However,  this  office  adheres  to  the  principles  set  forth  in 
its  decision  of  August  3,  1909,  supra. 

Even  if  the  decision  of  the  Court  of  Claims  in  the  case  of  the 
Alabama  Great  Southern  Railroad  Company  v.  United  States,  supra. 
is  the  correct  interpretation  of  the  law  as  applied  to  the  facts  in  said 
case,  it  does  not  necessarily  follow  that  it  is  applicable  to  the  case 
now  under  consideration. 

The  authority  of  the  United  States  over  the  militia  as  set  forth 
in  the  act  of  June  3,  1916,  differs  materially  from  the  authority 
theretofore  exercised,  and  there  is  much  stronger  reason  than  thereto- 
fore existed  why  the  National  Guard  may  be  regarded  as  troops  of 
the  United  States. 

Section  1  of  the  said  act  (p.  166)  specifically  provides  that  one 
of  the  constituent  parts  of  the  Army  of  the  United  States  is  the 
'•  National  Guard  while  in  the  service  of  the  United  States." 

Under  the  act  of  June  3, 1916,  the  only  National  Guard  to  be  there- 
after recognized  is  the  National  Guard  as  authorized  and  defined  by 
said  act. 

The  call  of  the  President  of  June  18,  1916,  was  a  call  for  service 
and  all  who  responded  under  said  call  as  members  of  the  National 
Guard  are  therefore  troops  of  the  United  States  from  the  time  of 
their  response  to  said  call. 
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The  United  States  has  a  right  to  the  use  of  its  means  of  trans- 
portation for  such  troops  to  the  extent  that  may  be  necessary  in 
connection  with  its  military  operations  which  extends  to  all  trans- 
portation required  by  the  United  States  from  the  asaembly  at  the 
home  rendezvous  to  the  return  to  the  home  station  after  muster  out 
of  the  Federal  service.  It  is  a  recognized  duty  on  the  part  of  the 
United  States  to  i-etum  its  soldiers  to  their  home  stations,  and  it  is 
immaterial  whether  such  transportation  be  furnished  before  or  after 
muster  out.  In  either  case  the  transportation  is  required  by  the 
United  States  for  its  troops.  All  such  transportation  is  subject  to 
land-grant  deduction. 


HIU   07   KKPLOTEXS'   HOESZB,  lOBKST   flZKVIOS. 

Employees  of  tbe  Forest  Service  whose  ealarles  are  fixed  by  law  and  who  are 
required  under  their  cootract  of  employment  to  furnish  horses  for  their 
personal  transportation  In  pertornilQK  olHcUl  travel,  may  lawfully  hire 
8ucb  horses,  when  not  needed  In  the  discharge  of  their  ofllclal  duties,  to 
other  employees  of  the  Forest  Service  for  use  in  olBcial  travel  and  may 
receive  compensation  therefor  from  public  funds  (22  Comp.  Dec.,  485, 
distinguished). 
Comptroller  Worwlek  to  the  flceretary  of  AKrienlture,  April  8,  1917: 

I  have  your  letter  of  the  28th  ultimo  requesting  my  opinion 
whether  the  regulation  hereinafter  quoted,  authorizing  the  forest 
officers  who  are  required  by  existing  regulations  of  the  department 
to  furnish  and  equip  horses  for  official  travel  to  hire  such  horses  to 
other  officers  for  official  use,  would,  if  promulgated,  be  authorized 
by  law. 

The  proposed  regulation  reads: 

Regulation  A-^. — ^Forest  officers  op  employees  of  any  grade  or 
salary  regularly  assigned  to  field  duty  on  the  National  Forests  may, 
in  the  discretion  of  the  district  forester,  be  required  ,to  furnish  and 
keep  at  their  own  expense  saddle  and  other  animals  necessary  for 
their  personal  transportation  in  the  performance  of  official  travel. 
Feed  for  animals  so  furnished  will  be  provided  in  whole  or  in  port 
by  the  Forest  Service  as  may  be  deemed  equitable  by  the  Forester, 
either  by  purchase  of  such  feed,  or  by  growing  it  on  the  National 
Forest  lands  at  Government  expense.  The  number  of  animals  re- 
()uired  and  the  period  during  which  such  animals  are  to  be  subsisted 
in  whole  or  in  part  at  Government  expense  shall  be  fixed  by  the  dis- 
trict forester.  When  advantageous  to  the  United  States,  forest  offi- 
cers who  are  required  to  own  and  equip  saddle  and  other  animals, 
may,  under  such  restrictions  as  may  be  prescribed  by  the  Forester, 
hire  such  animals  for  official  use  to  other  forest  officers  having 
authorization  entitling  them  to  reimbursement  for  such  hire  when 
the  animals  will  not  be  needed  by  the  owners  for  their  personal 
transportation  in  the  performance  of  official  travel  during  the  period 
for  which  they  are  to  he  hired.    Extra  animals  and  equipment  for 
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private  or  domestic  use  may  be  kept  on  the  forest  without  expense 
to  the  Government." 

You  state  as  follows: 

"  From  an  early  period  in  the  history  of  the  Forest  Service  it  has 
been  the  practice  to  require  forest  officers  to  furnish  horses  for  their 
personal  transportation  on  official  business  as  a  part  of  their  equip- 
ment. It  has  also  been  the  practice  to  make  a  stated  allowance  to 
forest  officers  who  are  required  to  furnish  such  horses,  covering  what 
is  regarded  as  an  equitable  part  of  the  cost  of  the  forage  reauired  to 
maintain  them.  The  allowance  now  made  is  the  cost  of  sucn  forage 
in  excess  of  $50  for  such  period  as  it  is  estimated  the  horses  will  be 
engaged  in  Government  work.  Untij  recently  it  has  been  regarded  as 
■jroper  for  a  forest  officer,  who  had  no  immediate  need  for  his  horse 
'or  his  own  official  travel,  to  hire  such  horse  to  another  forest  officer 
who  needed  it  for  official  use.  Such  transactions  were  of  frequent 
occurrence,  were  directly  to  the  advantage  of  the  United  States,  and 
the  vouchers  therefor  were  uniformly  paid  without  question. 

"  By  the  decision  in  the  case  of  Edwin  F.  Stock,  reported  in  22 
Comp.  Dec,  485,  you  held  thafwhere  a  forest  officer  was  required  by 
his  contract  of  employment  to  furnish  a  horse  for  his  official  use  the 
right  of  the  Government  to  use  the  horse  for  the  purposes  contem- 
plated was  exclusive,  and  that  no  authority  existed  to  hire  the  horse 
for  other  purposes.  It  appears  that  this  decision  was  based  in  part 
upon  the  assumption  that  a  forest  officer  who  is  required  to  fumi^ 
a  horse  for  his  official  use  receives  additional  compensation  in  the 
form  of  salary  for  the  use  of  such  horse  over  and  above  w.hat  he 
would  otherwise  receive. 

"  It  is  clear  that  this  assumption  is  not  well  founded.  Your  atten- 
tion is  invited  to  the  fact  that  since  the  year  1912  the  salaries  of 
forest  officers  have  been  provided  for  in  the  appropriation  acts  for 
this  department  by  a  statutory  roll.  In  the  assignment  of  forest 
officers  to  official  duty  some  are  assigned  to  forests,  or  to  districts  on  a 
forest,  where  the  use  of  one  or  more  horses  is  an  absolute  necessity 
to  the  proper  performance  of  their  duties,  while  others  of  the  same 
grade  and  salary  are  frequently  assigned  to  other  forests,  or  other 
districts  on  a  forest,  where  no  necessity  exists  for  the  use  of  a  horse 
for  official  work.  It  has  never  been  the  practice  of  the  d^artment  to 
discriminate  in  the  matter  of  salaries  between  forest  officers  on  ac- 
count of  the  fact  that  their  duties  in  one  station  would  require  them 
to  furnish  horses  for  official  use,  and  in  another  station  that  no  such 
requirement  would  be  made.  In  several  instances  which  have  been 
brought  to  my  attention  a  forest  officer  has  been  transferred  from 
the  district  where  he  was  not  required  to  furnish  a  horse  to  one  where 
the  circumstances  necessitated  such  a  requirement,  and  no  increase 
in  salary  was  made  on  account  of  such  transfer. 

"The  effect  of  the  decision  in  the  Stock  case  has  been  to  handicap 
seriously  the  administration  of  the  national  forests.  It  ia  very  diffi- 
cult, ordinarily,  to  hire  privately  owned  horses  in  the  vicinity  of  the 
forests  which  are  capable  of  standing  up  under  the  work  ordinarily 
required  of  a  Forest  Service  horse.  Frequently  there  are  instances 
where  no  privately  owned  horses  are  available,  and  it  becomes  neces- 
sary either  to  secure  a  horse  from  a  forest  officer  or  to  travel  on  foot. 
In  such  instances  the  forest  officer  who  desires  to  eecure  the  serricea 
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of  the  horse  must  either  pay  the  owner  of  the  horse  from  his  own 
funds  or  the  latter  must  furnish  the  horse  gratis  for  a  use  never  con-, 
templated  bf  either  the  department  or  the  employee  owner. 

"  It  is  beheved  that  the  situation  will  boamet  hy  the  promulgation 
of  the  proposed  regulation,  and  at  the  same  time  adequate  protec- 
tion will  be  afforded  to  the  interests  of  the  United  States.  It  is  the 
view  of  this  department  that  the  Secretary  of  Agriculture  has,  under 
existing  law,  sufficient  authority  to  promulgate  the  regulation." 

Upon  the  facts  stated  by  you  I  am  of  opinion  that  the  proposed 
regulation  is  authorized  by  law.  The  decision  in  22  Comp.  Dec,  485, 
is  applicable  to  contracts  of  employment  to  be  paid  from  lump-sum 
appropriations,  and  not  to  employees  on  statutory  salaries. 


KEIIU  or  DISTRBUED  AKBBIGAH  SBAJIBH'. 

The  tact  tbat  the  last  service  of  a  distressed  American  eeaioaQ  was  rendered  Id 
a  foreign  vessel  does  not  deprive  hint  of  his  right  to  obtain  relief  from  tlie 
United  States  under  existing  law,  if,  at  the  time  of  applying  for  such  relief, 
he  Is  by  habit  and  Intent  a  bona  fide  seaman  of  the  American  merchant 
marine. 

Iteoiilou  by  Comptroller  Warwiok,  April  7,  1B17: 

The  Auditor  for  the  State  and  Other  Departments  reports  for  ap- 
proval, disapproval,  or  modification  his  decision  of  March  21,  1917, 
as  follows :  . 

"  This  office  has  before  it  for  settlement  an  item  in  the  account  of 
Paul  H.  Foster,  United  States  consul  at  Bilbao,  Spain,  for  the  quar- 
ter ended  December  31, 1918,  as  follows: 

"Robert  Wilson,  American  seaman,  came  on  the  consulate  Oc- 
tober 24,  1916,  cause  stated  by  consul  to  have  been  'ship  lost.'  It 
appears  that  the  ship  on  which  he  was  serving  was  the  Norwegian 
'  steamship  Cnestad,  also  stated  by  consul  as  '  torpedoed.' 

"The  consul  incurred  an  expense  in  the  seaman's  behalf  of  the 
amount  of  $21,95,  which  amount  he  charges  in  his  said  account,  and 
which  constitutes  the  item  in  question.  He  also  issued  a  passage 
certificate  to  the  master  of  the  American  schooner  Edward  a.  Cole, 
Famer,  master,  for  $10,  for  the  seaman's  transportation  to  the  United 
States,  which  certificate  does  not  appear  to  have  been  presented  as 
yet  for  payment,  and  probably  was  never  availed  of  by  the  seaman. 

"  The  consul  has  remitted  a  draft  on  the  Hanover  National  Bank, 
New  York,  for  the  amount  of  $73.76^  as  representing  the  balance  oi 
wages  and  indemnity  for  clothes  received  by  him  from  the  owners  of 
the  torpedoed  vessel  as  due  to  the  said  seaman. 

"  The  question  arising  in  the  settlement  is  whether  the  expense  in- 
curred by  the  consul  in  Behalf  of  the  seaman  should  be  deducted  from 
the  seaman's  money  or  whether  the  full  amount  of  the  draft  should 
belong  to  the  seaman. 

"  Sec.  4S26,  U.  S.  R.  S.,  as  amended  by  the  act  of  December  21, 1898 
(80  Stat,  755),  provides  that  shipwrecked  seamen  shall  be  considered 
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as  destitute  and  shall  be  treated  and  transported  at  the  expense  of 
the  United  States. 

"  I  construe  the  law  referred  to  as  beine  applicable  only  to  seamen 
wrecked  on  American  vessels,  and  decide  that  this  seaman  having 
been  wrecked  while  serving  on  a  foreign  vessel  is  not  to  be  considered 
as  destitute  so  long  as  he  is  himself  possessed  of  available  funds,  and 
that  the  expense  incurred  at  the  consulate  must  be  deducted  from  the 
money  received  for  him  and  represented  by  the  said  draft. 

"I  inclose  herewith  all  the  papers  in  the  case,  together  with  the 
said  draft  for  $73.76,  for  your  approval,  disapproval,  or  modification 
of  my  decision. 

"I  will  thank  you  to  return  the  said  draft  to  this  office  with  the 
papers  and  your  decision  when  made." 

It  is  well  settled  that  the  laws  passed  by  Congress  for  the  relief  of 
distressed  American  seamen  apply  only  to  bona  fide  seamen  of  tlie 
merchant  marine  of  the  United  States  (8  Comp.  Dec.,  649  j  23  id.,  10). 
The  fact  that  the  last  service  of  this  seaman  appears  to  have  been  on 
a  foreign  vessel  does  not  of  itself  deprive  him  of  his  right  to  obtain 
relief  at  the  expense  of  the  United  States,  if  at  the  time  of  applying 
for  such  relief  he  was  by  habit  and  intent  a  bona  fide  seaman  of  thts 
merchant  marine  of  the  United  States  (8  Comp,  Dec.,  545;  60  MS. 
Comp.  Dec.,  1434,  Mar.  23, 1912;  55  id.,  836,  Nov.  23, 1910;  5  Op.  Att. 
Gen.,  547). 

The  papers  submitted  do  not  disclose  sufficient  evidence  to  defi- 
nitely determine  this  essential  fact,  but  from  the  statement  of  the 
American  consul  to  the  effect  that  he  is  an  American  seanian  it  is 
assumed  that  he  was  a  bona  fide  seaman  of  the  merchant  marine  of 
the  United  States  at  the  time  of  applying  for  relief,  and  such  being 
the  case,  the  expenses  incurred  by  the  United  States  consul  for  his 
relief  are  a  proper  charge  against  the  United  States  and  not  reim- 
bursable from  the  money  now  held  in  trust  for  him  as  represented 
by  the  draft  above  indicated. 

The  draft  on  the  Hanover  National  Bank,  New  York,  for  the 
amount  of  $73.76,  is  herewith  returned  as  requested. 


The  temllleei  of  enlisted  meg  of  the  udIIb  of  the  Organized  Mllltla  that  were 
brought  Into  the  Federal  service  or  contlnned  therein  by  the  call  of  the 
President  of  March  25,  1917,  are  not  entitled  to  relief  under  the  act  of 
August  20,  19ie. 

Tlia  call  of  the  President  of  March  25,  1S17,  bringing  certain  units  of  the 
Organized  Mllltla  Into  the  Federal  service,  and  contlnning  therein  ceriatn 
other  such  organ Izattona,  does  not  anthorlie  the  relief  by  the  Government 
under  the  act  of  August  29, 1916,  of  fanilUes  of  enlisted  men  at  the  Begular 

r.iizcd  by  Google 
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ComptroUer  Warwlok  to  tLe  Seoretair  of  Wat,  April  9, 1917: 

By  your  reference  of  the  8d  instant,  my  decision  is  requested  upon 
three  questions  submitted  by  the  Quartermaster  General  of  the 
Army,  as  follows: 

"(a)  Are  the  families  of  enlisted  men  belonging  to  National  Guard 
organizations  which  were  in  the  service  of  the  United  States  under 
the  call  of  the  President  of  June  18,  1916,  and  which  have  been 
mustered  out  of  said  service,  entitled  to  the  benefits  of  the  act  of 
August  29,  1916,  as  amended  by  section  901  of  the  act  of  September 
8,  1916,  while  in  the  service  of  the  United  States  under  the  call  of 
the  President  of  March  25,  1917?  In  other  words,  do  the  benefits 
of  the  act  of  August  29,  1916,  as  amended,  accrue  to  the  families  of 
enlisted  men  of  the  National  Guard  who  are  members  of  or^niza- 
tions  brought  into  the  Bervice  of  the  United  States  by  the  President's 
call  of  March  25,1917)     A  copy  of  this  call  is  inclosed  herewith. 

"(&)  Are  the  families  of  enhsted  men  belonging  to  National  Guard 
organizations  brought  into  the  service  of  the  United  States  under  the 
call  of  the  President  of  June  18, 1916,  still  entitled  to  the  benefits  of 
the  act  of  August  29,  1916,  where  such  organizations  remain  con- 
tinuously in  servifie  under  said  call  pursuant  to  the  orders  suspend- 
ing the  original  orders  for  their  muster  out? 

"(e)  Are  the  families  of  enlisted  men  of  the  Regular  Army  cd- 
titled  to  the  benefits  of  the  act  of  August  29^  1916,  as  amended,  so 
long  as  there  remain  in  the  service  of  the  United  States  any  organ- 
izations of  the  National  Guard  under  the  call  of  June  18,  1916,  or 
do  the  benefits  of  the  laws  extend  to  include  such  period  as  National 
Guard  organizations  may  be  in  the  service  of  the  United  States 
under  the  call  of  March  25, 1917  i " 

The  act  of  August  29, 1936  (39  Stat,  649),  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  1917,  and  for  other 
purpOECG,  provides: 

"  That  the  sum  of  $2,000,000  is  hereby  appropriated  out  of  any 
money  in  the  Treasury,  not  otherwise  appropriated,  to  be  expended 
under  the  direction  of  the  Secretary  of  War  and  under  such  rules 
and  regulations  as  he  may  prescribe,  for  the  support  of,  at  a 
cost  of  not  more  than  $50  per  month,  or  so  much  of  said  amount 
as  the  Secretary  of  War  may  deem  necessary,  and  not  more 
than  such  enlisteJl  man  has  been  contributing  monthly  to  the  support 
of  his  family  at  the  time  of  his  being  called  or  drafted  into  the  service 
of  the  United  States  or  during  his  enlistment  period  in  the  Regular 
Army  nt  the  time  of  such  call  or  drnft  of  the  Organised  Militia  or 
National  Guard,  the  family  of  each  enlisted  man  of  the  Organized 
Militia  or  National  Guard  called  or  drafted  into  the  service  of  the 
United  States  until  hie  discharge  from  such  service,  and  the  family 
of  each  enlisted  man  of  the  Regular  Army  until  bis  dischai^e  from 
active  service  tierein  or  until  the  discharge  of  the  Organized  Militia 
or  National  Guard  from  such  service  if  such  enlisted  man  is  at  that 
time  in  active  service  in  the  Regular  Army,  which  family  during  the 
terra  of  wrrice  of  such  enlisted  man  has  no  other  income,  except  the. 

?ay  of  such  enlisted  man,  adequate  for  the  support  of  said  family: 
'rovided.  That  the  action  of  the  Secretary  of  War  in  all  cases  pro- 
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vided  for  in  this  paragraph  ahall  be  final,  and  no  right  to  prosecute  a 
snit  in  the  Court  of  Claims  or  in  any  other  court  of  the  United  States 
against  the  Oovemment  of  the  United  Stat«s  shall  accrue  to  such 
enlisted  man,  or  to  any  member  of  the  family  of  any  such  enlisted 
man,  by  virtue  of  the  passage  of  this  act :  And  provider  further,  That 
this  paragraph  shall  not  apply  to  any  such  enhsted  man  who  shall 
marry  after  the  fifteenth  day  of  July,  nineteen  hundred  and  sixteen; 
and  the  word  '  family '  shall  include  only  wife,  children,  and  depend- 
ent mothers." 

Said  provisioD  is  amended  by  section  901,  act  of  September  8, 1916 
(39  Stat.,  801),  which  provides: 

_ "  The  act  approved  August  twenty-ninth,  nineteen  hundred  aiid 
sixteen,  being  an  act  making  appropriations  for  the  support  of  the 
Army  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
seventeen,  and  for  other  purposes,  is  hereby  amended  as  follows: 

'"The  sum  of  $2,000,000,  therein  appropriated  to  be  expended 
under  the  direction  of  the  Secretary  of  War  for  the  support  of  the 
family  of  each  enlisted  man  of  the  Organized  Militia  or  Xational 
Guard,  or  of  the  Begular  Army,  as  therein  provided,  shall  be  avail- 
able to  be  paid  on  the  basis  of  and  for  time  subsequent  to  June  eight- 
eenth, nineteen  hundred  and  sixteen,  the  date  of  the  call  by  the 
President,  and  the  time  for  which  such  payment  shall  be  made  shall 
correspond  with  the  time  of  service  of  the  enlisted  men,  and  payment 
shall  be  made  without  reference  to  the  enlisted  roan  having  enlisted 
before  or  after  the  call  by  the  President. '  ** 

Said  provisions  are  related  and  must  be  read  and  construed  to- 
gether. In  23  Comp.  Dec.,  169,  the  act  of  August  29, 1916,  was  con- 
strued as  evidencing  an  intention  by  Congress  to  limit  the  relief 
therein  extended  to  the  families  of  the  enlisted  men  belonging  to 
National  Guard  organizations  which  were  in  the  service  of  the  United 
States  under  the  call  of  the  President  of  June  18,  1916,  and  to  the 
families  of  enlisted  men  of  the  Regular  Army  entitled  to  the  benefits 
of  said  act  so  long  as  there  remained  in  the  service  of  the  United 
States  any  organizations  of  the  National  Guard  under  the  call  of 
June  18,  1916. 

The  act  of  September  8, 1916,  by  specific  reference  to  the  call  of  the 
President  of  June  18,  1916,  provides  that  the  time  for  which  pay- 
ments shall  be  made  shall  correspond  with  the  time  of  service  of  the 
enlisted  man  and  that  the  payment  shall  be  made  without  reference 
to  the  enlisted  man  having  enlisted  before  or  after  the  call  by  the 
President. 

I  think  it  is  evident,  reading  the  acts  of  Augurt  29,  1916,  and 
September  8, 1916,  together,  that  they  were  enacted  with  reference  to 
the  enlisted  m«i  belonging  to  National  Guard  organizations  called 
into  the  service  of  the  United  States  under  the  call  of  the  President 
of  June  18,  1916,  and  to  enlisted  men  at  that  time  in  aetivQ  qe^i<n 
in  the  Regular  Army,  and  to  none  others. 


r..,z.d.vCo(>t^lc 
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Under  date  of  March  25,  191T,  yoit  sent  to  the  goTpmors  of  the 
States  concerned  a  ca]l  in  form  as  follows : 

"Having  in  view  the  necessity  of  affording  a  more  perfect  protec- 
tioQ  against  possible  interference  with  postal,  commercial  and  mili- 
tary c&aaiiels  and  instrumentalities  of  the  United  States  in  the 
State  of  *  *  *  and  being  unable  with  the  regular  troops  avail- 
able at  his  command  to  insure  the  faithful  execution  of  the  laws  of 
the  Union  in  this  regard,  the  President  has  thought  proper  to  exer- 
cise the  authority  vested  in  him  by  the  Constitution  and  laws  and 
to  call  out  the  National  Guard  necessary  for  the  purpose.  I  am,  in 
consequence,  instructed  by  the  President  to  call  into  the  service  of 
the  United  States  forthwith,  through  you,  the  following  units  of 
the  National  Guard  of  the  State  of  "  •  *  which  the  President 
desires  shall  be  assembled  nt  the  places  to  be  designated  to  you  by 
the  commanding  general  *  •  •  which  said  commanding  gen- 
eral has  been  directed  to  communicate  to  you:     *     *     V 

This  call  included  some  organizations  of  the  National  Quard  which 
were  embraced  in  the  call  of  June  18,  1916,  and  which  had  been 
mustered  out  of  the  service  of  the  United  States,  and  it  also  included 
Bome  organizations  which  were  still  in  the  service  of  the  United 
States  under  the  call  of  June  18,  1916.  The  wording  of  the  call  as 
to  the  latter  is  that  they  are  retained  in  the  United  States  service. 
There  has  been  no  muster  out  or  discharge  of  these  latter  organi- 
zations. 

The  fact  that  some  of  the  National  Guard  organizations  included 
in  the  call  of  March  25, 1917,  were  still  in  the  service  under  the  call 
of  June  18,  1916,  when  the  call  of  March  25  was  made,  presents  an 
unusual  condition  in  construing  this  law,  but  in  order  that  thorn 
organizations  responding  to  the  call  of  March  25,  1917,  and  those 
retained  in  service  as  specified  in  that  call  may  be  on  an  equal  foot- 
ing so  far  as  family  benefits  are  concerned,  I  think  it  must  be  held 
that  they  are  all  in  the  service  under  the  call  of  March  25,  1917, 
and  that  those  organizations  which  had  not  been  discharged  but 
were  retained  in  the  service,  ceased  to  be  in  the  service  under  the 
call  of  June  18,  1916,  from  and  after  March  25,  1917. 

Under  the  laws  cited  above  I  am  of  opinion  that  all  three  of  the 
questions  submitted  should  be  answered  in  the  negative,  and  they 
are  accordingly  so  answered. 

The  authority  for  the  payments  for  the  support  of  families  of 
enlisted  men  is  the  appropriation  art.  It  is  not  known  to  this  office 
how  much  of  the  $2,000,000  has  been  already  expended.  No  more 
than  that  amount  could  be  expended  unless  Congress  makes  an  addi- 
tional appropriation.  The  present  crisis  in  national  affairs  has 
brought  on  new  conditions.  Congress  is  in  session  and  if  it  desires 
to  continue  the  payments  for  the  support  of  the  families  of  enlisted 
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men  of  National  Guard  organizations  brought  into  the  Gervice,  or 
continued  in  the  service  under  the  President's  call  of  March  35, 
1917,  and  of  certain  enlisted  men  of  the  Regular  Army,  I  think  that 
legislation  expressive  of  such  desire  should  be  enacted  at  this  time. 
There  will  thus  be  the  opportunity  to  place  all  on  an  equal  footing. 


ooianrTATiov  of  tiUTXinro  bzpemseb,  foeest  bebtice. 

Employees  o(  the  Forest  Service  are  not  entitled  to  reimbursement  on  a  mileage 
basis  of  expenses  incurred  in  using  their  own  vehicles  In  performing  ofDclal 

Ceuqtroller  Wanriak  to  the  Auditor  for  the  State  and  Other  Department*,  April 

9,  1917: 

You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  March  21,  1917,  as  follows: 

"The  accounts  of  the  district  fiscal  agents  of  the  Forest  Service 
now  before  me  for  examination  carry  charges  for  expenses  of  opera- 
tion during  official  travel  of  employees  of  the  Forest  Service  of  their 
own  automobiles.  These  charges  are  on  the  mileage  basis.  They 
range  from  5  to  8  cents  per  mile;  this  in  accordance  with  regulation 
A-^  of  the  National  Forest  Manual  effective  July  1,  1916.  Charges 
on  this  basis  are  authorized  in  decision  of  the  Comptroller  of  the 
Treasury  of  June  13,  1914,  to  the  Secretary  of  Agriculture  (69  MS. 
Comp-  Dec,  1501).  The  Secretary  had  submitted  the  question 
whether  he  might  grant  fixed  allowances  to  forestry  employees  for 
the  expense  of  operating  their  automobiles  in  official  work  'not  as 
a  commutation  but  as  reimbursement  of  expenses,  and  at  rates  not 
exceeding  the  actual  cost  of  operating  said  vehicles.' 

"The  comptroller  in  authorizing  the  allowance  specified  the  two 
classes  of  employees  affected,  those  whose  salaries  were  fixed  by  the 
Secretary  and  those  whose  salaries  were  fixed  by  law.  As  to  the 
latter  class  the  decision  holds :  '  If  in  the  other  class  of  cases  the 
interest  of  the  Government  in  your  judgment  is  best  served  by  the 
method  outlined  in  your  regulation  and  if  the  allowed  rate  per  mile 
does  not  exceed  the  actual  cost  of  operation  and  if  such  travel  is 
limited  strictly  to  official  travel — which  you  indicate  is  a  fact — I  see 
no  legal  objection  thereto.  But  I  must  put  emphasis  on  the  condi- 
tion that  the  allowance  he  not  in  excess  of  the  actual  cost  of  opera- 
tion oviy.^  (Italics  not  in  original.)  It  may  he  mentioned  paren- 
thetically that  references  to  this  case  appear  in  two  other  decisions 
of  the  Comptroller  of  the  Treasury,  22  Comp.  Dec.,  325,  and  de- 
ciaon  of  January  5, 1915,  to  the  president  of  the  Civil  Service  Com- 
mission. Both  references  seem  to  treat  the  decision  as  dealing  solely 
with  employees  whose  salaries  were  fixed  by  the  Secretary  or  Agn- 
culture. 

"A  chain  of  decisions,  the  earlier  ones  prior  to  the  Forestry  case, 
the  latter  subsequent,  have  applied  to  the  expenses  of  official  use  of 
horses  or  automobiles  by  their  owners,  the  prohibition  in  the  act  of 
March  3,  18T6  (18  Stat,  452).  "  •  *  and  aU  allowances  for 
mileage  and  transportation  in  excess  of  the  amounts  actually  paid, 
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except  as  above  excepted,  are  hereby  declared  illegal.'  These  de- 
cisions of  which  I  may  cite,  20  Comp.  Dec.,  556;  21  id.  19;  22  id. 
325,  378,  hold  that  the  expenses  of  livery  or  automobile  can  not  in 
Tiew  of  the  restrictive  legislation  cited  be  commuted  on  any  basis — 
mileage  or  per  diem.  I  am  able  to  hamonize  the  Forestry  decision 
with  these  others  by  assuming  that  in  it  the  Comptroller  took  the 
view  that  the  actual  cost  of  operating  an  automobile  could  be  meas- 
ured in  terms  of  a  mileage  allowance,  hence  that  the  allowance  in 
such  case  was  not  a  commutation.  This  view  somewhat  modified  is 
held  by  many  owners  of  automobiles  and  persons  of  experience  in 
their  operation.  These  will  be  heard  to  say  that  such  is  the  difficulty 
of  measuring  oil  and  gasoline  at  the  beginning  and  ending  of  official 
trips  that  operators  will  not  perform  tne  tedious  task  of  doing  this 
accurately,  out  will  at  best  estimate  quantities  and  that  the  margin 
of  inaccuracy  in  this  method  is  probably  greater  than  that  in  use 
of  the  mileage  unit  of  consumption  based  upon  the  known  per- 
formance of  the  car.  But  those  who  so  hold  will  admit  that  the 
cost  of  oil  and  gasoline  is  a  varying  element  of  expense  which  roust 
be  separately  shown  as  to  each  trip  if  the  actual  expenses  are  to  be 
presented. 

"If  the  theory  I  have  advanced  was  actually  that  of  the  comp- 
troller in  the  Forestry  case  it  has  been  specifically  rejected  in  sub- 


sequent decisions  which  have  held  (22  Comp.  Dec,  325,  378)  that  the 
mileage  basis  does  not  yield  actual  expenses  of  operation.  The  ob- 
ject of  the  present  submission  is  to  apply  this  finding  to  the  system 
of  char^  in  the  Forest  Service  and  to  secure  a  specific  reversal  of 
the*  decision  of  June  13,  1914.  If  I  were  satisfied  that  the  scale  of 
charges  for  the  Forest  Service  adhered  to  the  Comptroller's  empha- 
sized stipulation  in  the  decision  'that  the  allowance  be  not  in  excess 
of  the  actual  cost  of  operation  only '  I  might  see  little  reason  for 
raising  the  question.  It  is,  however,  my  conviction  that  the  charges 
under  the  scale  materially  exceed  the  actual  cost  of  operation  proper. 
They  may  be  no  greater  than  the  running  expenses  combined  with 
what  is  termed  depreciation — -probably  are  not ;  but  it  has  been  defi- 
nitely held  (21  Comp.  Dec,  1)  that  only  the  expenses  of 'gasoline  and 
oil  are  reimbursable,  that  other  classes  of  expenses  are  too  indefinite 
and  speculative  to  be  listed  among  the  actual  costs.  The  minimum 
charge  in  the  Forestry  scale,  5  cents  per  mile,  is  that  for  the  smallest 
type  of  car.  Analysis  on  the  basis  either  of  the  known  maximum  coat 
of  gasoline  or  of  the  known  minimum  mileage  per  gallon  of  gas  or 
oil  of  the  smaller  cars  seems  to  prove  the  rate  excessive.  But  evi- 
dence of  other  character  is  not  lacking.  Vouchers  carrying  charges 
for  operation  of  automobiles  by  employees  of  the  Department  of 
Agriculture  not  in  the  Forest  Service  who  are  reimbursed  actual 
expenses  only  have  been  examined.  Some  of  these  deal  with  trips 
in  identically  the  territories  traveled  over  by  Forestry  employees. 
For  instance,  in  the  account  of  R.  L.  Beagles,  a  special  disbursing 
agent,  Department  of  Agriculture,  for  the  December  quarter,  1916, 
there  is  a  charge  of  31  gallons  of  gasoline  at  20  cents  per  gallon,  and 
of  1  gallon  of  lubricating  oil  at  $1  per  gallon,  consumed  in  trips, 
September  and  October,  1916,  of  372  miles  in  the  neighborhood  of 
Chico,  Cal.  In  November,  1916,  in  the  same  neighborhood,  78  miles 
v«re  traveled  on  6^  gallons  of  gasoline  ftt  20  cents  fer  gallon  tmcl 
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half  a  gallon  of  oil  costing  50  cents.  The  rate  per  mile  is  approxi- 
mately 2  cents.  Had  the  travel  been  performed  by  a  Forestry  em- 
ployee using  the  smallest  and  lightest  type  of  ear  he  would  have 
claimed  and  received  5  cents  per  mile,  of  which  on  the  showing  made 
but  2  cents  would  have  represented  the  expense  properly  reimburs- 
able, 3  cents  the  nonreimbursable  elements  of  wear  and  tear,  depre- 
ciation, and  the  like.  The  comparison  in  my  view  plainly  reveals  the 
current  mileage  scale  for  Forestry  employees  as  a  commutation  pure 
and  simple.  It  is  a  commutation,  moreover,  which  holds  exactly  the 
possibility  that  the  act  of  March  3, 1875,  aimed  to  prevent,  the  possi- 
bility that  officers  of  the  Qovemment  might  derive  a  profit  from  their 
official  travel. 

"  I  decide,  therefore,  that  actual  expenses  as  measured  in  cost  of 
gasoline  and  oil  only  are  chargeable  by  officers  and  employees  of  the 
Forest  Service  for  expenses  of  official  use  of  their  own  motor  vehicles 
and  submit  the  conclusion  as  a  modification  of  the  decision  by  the 
Comptroller  of  the  Treasury  of  June  13,  1914,  to  ttie  Secretary  of 
Agriculture." 

The  decision  of  this  office  of  June  13,  1914  (69  MS.  Comp.  Dec., 
1501),  was  not  intended  to  abrogate  or  modify  tbe  former  decisions 
relative  to  the  payment  of  travel  expenses  of  an  officer  or  employee 
using  his  own  motor-propelled  vehicle,  and  in  the  decision  of  this 
e^ce  of  January  5, 19l5  (72  MS.  Comp.  Dec.,  53),  it  was  held  that  a 
procedure  practically  identical  with  the  practice  that  appears  to 
have  been  established  as  a  result  of  the  decision  of  June  13,  1914, 
was  unauthorized.     See  also  22  Comp.  Dec.,  325  and  378, 

The  payment  of  a  mileuge  allowance  was  authorized  in  the  de- 
cision of  June  13, 1914,  only  when  such  allowance  is  not  in  excess  of 
actual  cost  of  operation.  As  to  whether  such  an  allowance  in  any 
given  case  is  or  is  not  in  excess  of  the  actual  cost  can.be  determined 
only  by  ascertaining  what  the  actual  cost  was  in  such  case,  and  if  it 
is  necessary  to  show  the  actual  cost  in  each  case  payment  upon  a 
mileage  basis  would  appear  to  serve  no  good  purpose. 

Your  conclusion  to  the  effect  that  employees  of  the  Forest  Service 
are  not  entitled  to  reimbursement  on  a  mileage  basis  for  expenses 
incurred  by  them  in  traveling  on  official  business  by  means  of  their 
own  vehicles  is  approved,  but  accounts  for  all  such  expenses  incurred 
prior  to  May  1, 1917,  should  be  settled  in  accordance  with  the  prac- 
tice heretofore  obtaining. 


TBAHSPOKTATIOH   CE&BOZS   OV   QOTEBmiEKT   SHimsirTS. 

L&Dd-grant  deduction  from  trnnsportatlon  chargea  on  GoTernraent  ahlpmenta  Is 
required  by  law  to  be  made  from  rates  the  reasonableness  of  whlcli  Is  to  be 
determined  on  tbe  baais  of  rates  charged  tbe  pnbllc,  without  regard  to  snch 
deduction. 

A.  tariff  rate  named  by  a  carrier  for  the  transportation  of  Government  property 
only  Is  not  effective  tinless  not  excessive  when  compared  with  rates  for 
Blmllar  aervlcea  charged  the  public,  less  proper  land-grant  deduction, 
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A  tariff  rats  named  by  a  carrier  tor  the  traDsportatlon  of  articles  of  which 
the  Government  is  the  onl;  shipper,  to  be  effective  must  be  reasonable  when 
compared  with  rates  charged  the  public  on  articles  similar  as  to  cost  of 
service;  nnd  such  a  rate  is  subject  to  proper  land-grant  deiluction. 
Comptroller  Warwick  to  tke  HUhoU  Central  Kallroad  Co.,  April  9,  1917: 

I  have  your  letter  of  March  24,  1917,  requesting  a  reconsideration 
of  my  decision  of  March  19,  1917,  by  which  I  affirmed  the  action  of 
the  Auditor  for  the  Navy  Department  io  disallowing,  by  settlement 
Xo.  6313,  November  27,  1916,  $1,439.33  on  your  claim  for  $8,580.80 
for  the  transportation,  per  bill  of  lading  No.  M-6119,  June  6,  1916, 
from  San  Diego,  Cal.,  to  New  Orleans,  La.,  of  nine  carloads  (268,200 
pounds)  of  property  of  the  United  States  Marine  Corps. 

You  contend  that  the  shipment  was  by  special  train,  "special 
expedited  service"  being  expressly  requested  and  furnished,  for 
which  there  was  no  published  rate  open  to  the  public,  but  that  a  rate 
was  available  to  the  Government  under  Supplement  No.  2  to  Trans- 
continental Freight  Bureau  Circular  No.  51-A.  The  said  circular 
(51-A)  was  published  by  the  Transcontinental  Freight  Bureau  aa 
'^Government  rate  circular  No.  51-A,  showing  bases  for  the  computa- 
tion of  rate  on  freight  for  the  United  States  Government  moving 
under  Government  bill  of  lading,"  effective  March  1,  1913. 

Supplement  No.  2  to  the  said  circular  published  as  effective  October 
1,  1914,  named  a  rate  from  California  terminals  to  New  Orleans  of 
$2.58  per  100  pounds  as  a  net  rate  without  an;  deduction  for  land- 
grant  roads,  "  on  camp  equipage  and  impedimenta,  including  live 
stock,  carloads,  minimum  weight  30,000  pounds  per  car,  either  when 
accompanying  troops  or  without  troops,  when  handled  by  passenger 
train  or  expedited  train  service." 

The  said  circular  and  supplements  purporting  to  name  rates  for 
the  Government  only  have  no  authority  whatever  as  a  determination 
of  a  proper  charge  for  service  rendered  the  Government. 

The  Government  is  entitled  to  the  published  tariff  rates  available 
to  the  public,  subject  to  the  proper  deduction  therefrom  on  account 
of  land  grant,  unless  a  more  favorable  rate  is  conceded. 

This  office  does  not  expect  to  allow  payment  from  the  Treasury  of 
all  rates  a  company  may  see  fit  to  publish  as  rat«s  on  Government 
property.  The  rate  claimed  is  a  rate  specifically  named  for  the 
Government  and  can  not  be  effective  unless  it  can  be  established  that 
the  shipment  under  consideration  was  made  in  accordance  therewith 
and  is  not  excessive,  in  view  of  rates  charged  the  public  with  proper 
land-grant  deduction  therefrom. 

The  majority  of  the  shipments  of  company  property  and  impedi- 
menta accompanying  troops  are  under  the  immediate  direction  of 
the  Quartermaster  General  of  the  Army  who  also  has  authority 
under  the  law  to  forward  shipments  for  any  departmeitt  of  the 
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Government  As  shown  in  my  decision  of  March  19,  the  Quarter- 
master General  specifically  rejected  the  rates  named  in  supplement 
No.  2  to  Circular  No.  51-A,  supra.  Furthermore,  the  rates  thus 
tendered  on  Government  shipments  do  not  appear  to  have  been  ac- 
cepted by  any  officer  of  the  Government.  It  does  not  appear  that 
the  service  under  consideration  was  made  in  accordance  with  the 
rates  tendered  in  said  supplement  or  that  there  was  any  contract 
for  the  service  except  the  bill  of  lading. 

The  shipment  was  made  on  the  regular  Government  bill  of  lading 
form,  well  known  to  all  transportetion  companies,  which  provided 
that  the  shipment  was  made  at  the  restricted  or  limited  valuation 
specified  in  the  tariff  or  classification  at  or  mider  which  the  lowest 
rate  is  available, 

I  see  no  reason  for  a  reversal  of  the  action  heretofore  taken  except 
to  apply  Class  B  rate  to  the  shipment  in  accordance  with  the  Contract 
for  the  shipment,  instead  of  Class  A  which  was  heretofore  allowed 
through  inadvertence.  This  results  in  a  difference  of  $407.37,  which 
will  be  accordingly  certified  to  the  auditor  for  disallowance. 

Warrant  No.  3098,  for  $4,150.47,  transmitted  by  you,  will  there- 
fore be  forwarded  to  the.  Secretary  of  the  Treasury  in  order  that 
the  amount  may  be  covered  in  to  the  credit  of  the  appropriation 
from  which  drawn  and  a  new  warrant  issued  for  the  correct  amount 
due  in  accordance  with  this  decision. 

In  this  connection  it  may  be  well  to  invite  attention  to  the  fact 
which  has  been  frequently  noted  by  this  office  of  a  dissatisfaction 
among  the  railroad  companies  in  the  application  of  the  rates  on 
company  pi-operty  and  impedimenta  accompanying  troops.  It  is 
suggested  that  if  a  reasonable  rate  be  specified  in  ^e  classification 
for  such  property,  the  difficulties  involved  in  such  cases  will  be 
avoided. 

It  may  be  observed,  however,  that  an  attempt  to  name  a  rate  based 
on  classification  to  be  used  as  a  net  rate  on  both  land-grant  and  non- 
land-grant  lines  can  not  be  regarded  with  favor. 

The  land-grant  deduction  is  required  by  law,  the  amount  thereof 
being  established  as  the  value  of  the  advancement  by  the  United 
States  of  its  aid  in  the  construction  of  the  land-grant  road.  The 
reasonable  rate  for  service  must  be  determined  without  regard  to  the 
deduction  which  is  required  to  be  made  on  the  basis  of  rates  charged 
the  public.  The  rate  to  be  applied  for  the  service,  therefore,  must 
not  exceed  the  rates  charged  the  public  for  the  same  kind  o£  service. 

If  it  is  contended  that  a  higher  rate  should  be  applied  for  the 
shipment  of  company  property  and  impedimenta  accompanying 
troops  than  for  household  goods  and  emigrants'  movables  because  of 
a  difference  in  the  character  of  the  goods,  a  reasonable  advance 
might  not  be  objectionable  when  specified  in  a  published  tariff  for 
all  property  of  that  kind  and  not  as  a  rate  for  the  Government  only. 
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B&tes  named  for  the  transportation  of  articles  of  which  the  GrOT- 
emment  is  the  only  shipper  should  be  reasonable  in  compariaon 
with  rates  charged  the  public  on  articles  similar  as  to  cost  of  service. 

Bates  may  be  named  for  the  Government  only  when  lower  than  the 
rates  charged  the  public,  less  proper  deduction  on  account  of  land 
grant. 

It  appears  that  the  western  lines  at  one  time  offered  the  class  A 
rate  with  minimum  of  30,000  pounds  per  car  as  applicable,  without 
any  deduction  over  land-grant  lines  and  nonland-grant  lines  alike. 
This  office  at  various  times  invited  attention  to  the  unreasonable- 
ness of  a  rate  without  deduction  over  a  land-grant  line  when  the  same 
rate  was  applicable  over  a  nonland-grant  line.  The  minimum  oi 
80,000  pounds  per  car  also  seemed  excessive,  as  in  many  cases  the  cars 
contained  less  than  half  that  quantity  and  not  often  exceeded  20,000 
pounds.  These  features  made  the  rate  seem  excessive  when  com- 
pared with  the  rates  charged  the  public  for  similar  transportation. 

As  household  goods  and  emigrants'  movables  are  transported  by 
western  lines  at  class  B  rates,  when  valuation  is  limited,  and  class  A 
when  the  valuation  is  unrestricted  on  the  basis  in  each  case  of  a  mini- 
mum carload  of  20,000  pounds,  it  would  appear  that  company  prop- 
erty and  impedimenta  accompanying  troops  should  take  a  similar 
rate  either  class  A  or  B  with  a  minimum  of  20,000  pounds  per 
car,  with  a  reasonable  increase,  where  special  train  service  is 
requested  and  furnished  which  requires  the  movement  with  less 
than  a  minimum  train,  or  where  expedited  service  which  is  mate- 
rially faster  than  fast  freight  train  service  is  requested  and  actually 
furnished. 


nrusDicTioN  ot  the  mnrED  states  bmplotbss-  coiiPXHjuTioir  com- 

MUSIOR  AHD  TEE  COXFTBOLIEK  Ot  TKX  TXEASTTaT  tntSlB  TBJt  ACT 
or   SEPTEKBEX   ?,  1918. 

Under  the  provisions  ot  section  32  o(  tlie  act  o(  September  7,  1916,  relative 
to  payment  of  compensation  to  Injured  civil  employees  of  tbe  United 
States,  determination  of  all  questions  as  to  the  amount  of  and  the  methods 
of  computing  compensation  to  be  paid  under  that  act  Is  within  the  excluelvs 
Jurisdiction  of  the  United  States  Employees'  Compensation  Commtsaion. 

The  Comptroller  of  the  Treasury  Is  authorized  to  decide  questions  Involving  the 
Jurisdiction  of  the  United  States  Employees'  CompeDsatlon  Commission 
created  pursuant  to  the  act  of  September  7,  1916,  such  as  the  question 
whether  or  not  a  particular  person  Is  an  employee  of  the  United  States 
within  the  meaning  ot  that  act 

Comptroller  Warwlek  to  tke  Halted  States  Euplojeei'  Compeatatloa  CommlMlea, 

A)nil  IS,  1S17: 

I  have  your  letter  of  the  10th  instant  submitting  to  this  office 
(or  decision  certain  questions  which  have  arisen,  or  are  likely  to 
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arise,  in  connection  with  the  ftdministnttion  by  your  commisEaon  of 
the  act  to  provide  compensation  for  employees  of  the  United  States 
Buffering  injuries  while  in  the  perfonnance  of  their  duties  (act  of 
Sept.  7, 1916,  39  Stat.,  742). 

The  first  question  submitted  is  as  to  the  proper  method  of  comput- 
ing compensation  to  be  allowed  to  per  diem  employees  who  are  ordi- 
narily paid  for  holidays,  but  are  not  paid  for  Sundays. 

The  second  question  is  as  to  proper  rate  of  compensation  to  be 
allowed  to  an  employee  who  is  paid  one  rate  of  pay  for  day  work 
and  a  different  rate  for  ni|^t  work. 

The  third  question  is  as  to  the  proper  rate  of  compensation  to  be 
allowed  to  pieceworkers. 

The  fourth  question  is  as  to  whether  an  employee  who  has  been 
in  receipt  of  subsistence  as  well  as  wages  in  money  would  be  entitled 
to  commutation  of  such  subHstence,  if  taken  to  and  treated  in  a 
hospital  of  the  United  States  Public  Health  Service  where  sub- 
sistence in  kind  is  furnished  to  him. 

The  fifth  question  is  as  to  whether,  in  case  an  employee's  rate  of 
pay  would  have  been  either  reduced  or  increased  had  he  continned 
woi^ng,  his  injury  compensation  shall  be  correspondingly  reduced 
or  increased. 

Section  28  of  the  act  of  September  7,  1910  (39  Stat.,  748),  creates 
a  commission  to  administer  the  provisions  of  the  act. 

Section  32  (p.  749)  of  the  act  is  as  follows: 

"That  the  commission  is  authorized  to  make  necessary  rules  and 
regulations  for  the  enforcement  of  this  act,  end  shall  decide  all  ques- 
tions arising  under  this  act." 

Section  36  (p.  749)  of  the  act  provides; 

"The  commission,  upon  consideration  of  the  claim  presented  by 
the  beneficiary,  and  the  report  furnished  by  the  immediate  superior 
and  the  completion  of  such  investigation  as  it  may  deem  necessary, 
shall  determme  and  make  a  finding  of  facts  thereon  and  make  an 
award  for  or  against  payment  of  the  compensation  provided  for  in 
this  act.  Compensation  when  awarded  shall  be  paid  from  the  em- 
ployees' compensation  fund." 

Sections  37  and  38  provide  for  review  by  the  commission  of  its 
own  awards  and  for  further  action  by  the  commission  in  accordance 
with  its  finding  on  such  review. 

Section  36  provides  for  a  finding  by  the  commission  and  an  award 
for  or  against  payment  of  compensation  provided  for  in  the  act. 
When  the  commission  has  made  its  findings  and  has  awarded  pay- 
ment in  any  case  the  next  question  for  determination  is  what  rate 
of  compensation  the  act  provides  for  the  employee  in  that  particular 
case.  This  is  a  question  arising  under  those  sections  of  the  act  which 
fix  the  compensation  to  be  paid  to  injured  employees,  and Jb  therefore 
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a  queiftion  which  section  32  of  the  act  provides  shall  be  decided  by 
the  commissioii. 

llie  commisaioa  is  fully  empowered  by  section  36  of  the  act  to 
decide  all  questions  involved  in  their  finding  of  facts  and  award  of 
payment.  If  meaning  and  effect  is  to  be  given  to  section  32  of  the 
net,  it  must  be  held  to  empower  the  commission  to  decide  all  other 
questions  necessarily  involved  in  the  final  adjudication  of  any  case 
properly  and  lawfully  before  it  for  settlement. 

All  of  the  questions  submitted  are  such  as  should  be  settled  by  the 
commission,  and  this  office  must  therefore  decline  to  express  any 
opinion  as  to  their  proper  determination. 

Questions  involving  the  jurisdiction  of  the  commission,  such  as  the 
question  of  whether  or  not  a  particular  person  is  an  employee  of  the 
United  States  within  the  meaning  of  the  law,  are  qu^ions  which 
this  office  must  decide  when  submitted. 


I  or  THS  IX0Z8B  BOAXD,  DISTRICT  01  GOItnau. 

TIi«  act  of  March  3,  1917,  prohlbltlog  tbe  monnfactare  and  Bal«  of  iatoxlcatlDg 
Uqnors  In  the  District  of  Columbia,  which  act  contains  conflicting  provi- 
sions as  to  the  date  from  which  It  shall  take  effect,  does  not  abolish,  or 
prohibit  the  payment  of  salaries  of  members  of,  the  excise  board  prior  to 
November  1.  1917. 

CoaiptrolleT  Warwick  to  the  Board  ot  Comnliiloaeri  of  the  Slitrtot  of  ColnmUa, 
AprU  U,  1917: 

I  have  your  letter  of  the  22d  ultimo,  received  the  29th  ultimo,  as 
follows : 

**  The  commissioners  have  the  honor  to  invite  your  attention  to  the 
following  provisions  of  law  and  request  your  opinion  thereon : 

"'ExasE  board:  Three  members,  at  $2,400  each;  clerk,  $1,500; 
inspector,  $1,500;  messenger,  $600;  hire  of  means  of  transportation, 
$800;  in  all,  $11,600.' 

« In  section  25  of  the  act  of  March  3, 1917  (39  Stat.,  1130)^  entitled 
'An  act  to  prevent  the  manufacture  and  sale  of  alcoholic  liquors  in 
the  District  of  Columbia,  and  for  other  purposes,'  it  is  provided : 

** '  Sec.  25.  That  this  act  shall  be  in  full  force  and  effect  on  and 
after  the  first  day  of  November,  nineteen  hundred  and  sixteen,  and 
all  laws  and  parts  of  laws  inconsistent  herewith,  be,  and  they  are 
hereby,  repealed.  And  that  the  excise  board  for  the  District  of 
Columbia,  provided  for  and  establi^ed  under  the  act  making  appro- 

griations  to  provide  for  the  expenses  of  the  government  of  the  Dis- 
ict  of  Columbia  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  fourteen,  be,  and  it  is  hereby,  abolished  upon  the  taking 
effect  of  this  act.' 


^dbvGoo^^lc 
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"  Yoar  opinion,  is  requested :  Whether  the  commissioners  are 
authorized  to  make  further  paymeiits  of  salaries  to  members  and 
employees  of  said  excise  board  from  the  foregoins  appropriation,  or 
whether  said  board  is  '  abolished '  b;  section  25  of  the  act  of  March 
3, 1917,  above;  and,  if  so,  at  what  date  said  bonrd  ceases  to  exist! " 

It  is  evident  from  the  tenor  and  purpose  of  the  entire  act  of  March 
3,  1917  (39  Stat.,  1123),  that  it  was  intended  to  take  effect  on  a  date 
other  than  the  date  of  its  approval  and  that  said  date  was  a  future, 
not  a  past,  dat«. 

The  first  section  of  said  act  provides : 

"  That  on  and  after  the  first  day  of  November,  anno  Domini  nine- 
teen hundred  and  seventeen,  no  person  or  persons,  or  any  house, 
company,  association,  club,  or  corporation,  his,  its,  or  their  agents, 
officers,  clerks,  or  servants,  directly  or  indirectly,  shall,  in  the  Dis- 
trict of  Columbia,  manufacture  for  sale  or  gift,  import  for  sale  or 
gift,  sell,  offer  for  sale,  keep  for  Sale,  traffic  in,  barter,  export,  ship 
out  of  the  District  of  Columbia,  or  exchange  for  goods  or  merchan- 
dise, or  solicit  or  receive  orders  for  the  purchase  ot,  any  alcoholic  or 
other  prohibited  liquors  for  beverage  purposes  or  for  any  other  than 
scientific,  medicinal,  pharmaceutical,  .mechanical,  sacramental,  or 
other  nonbeverage  purposes." 

The  principal  duty  of  the  excise  board  is  to  regulate  the  sale  of 
alcoholic  liquors  in  the  District  of  Columbia,  and  as  long  as  such 
sales  are  permitted  by  law  the  need  of  regulation  must  be  assumed 
to  exist.  No  provision  is  made  in  the  act  for  discontinuing  the  sale 
of  such  liquors  prior  to  November  1,  1917.  Therefore,  it  is  mani- 
fest, I  think,  that  the  date  mentioned  in  the  last  section  of  the  act 
was  intended  to  be  the  same  as  the  one  mentioned  in  the  first  section, 
and  that  it  was  through  an  inadvertence  or  typographical  error  that 
the  word  "  sixteen  "  instead  of  "  seventeen  "  was  used. 

Answering  your  question  specifically,  and  without  expressing  any 
opinion  as  to  what  effect,  if  any,  the  discrepancy  in  dates  may  have 
on  other  provisions  of  the  act  of  March  3,  1917,  you  are  advised 
that  said  act  does  not  abolish,  or  prohibit  the  payment  of  salaries  of 
members  of,  the  excise  board  prior  to  Novemb^  1, 1917. 


aTTAIXPICATION  OV  IEACEZB8,  SUTKICT  07  COimiBZA. 

It  Is  Dot  a  condition  precedent  to  the  appointment  of  teachers  of  drawing, 
physical  culture,  etc.,  In  the  blgb  schools  of  the  District  of  Columbia  that 
such  teachers  hold  degrees  from  collies  or  certificates  of  graduatlun  from 
normal  schools,  since  the  provision  In  the  act  of  June  26,  1912,  to  the  effect 
that  such  teachers  shall  have  Uke  qualiScatioaB  to  those  required  of  teach- 
ers of  academic  and  sdentiflc  subjects  In  euch  schools  is  to  be  construed  a» 
reqnlrtng  teachers  of  drawing,  etc.,  to  possess  only  Qaaliacationa  deter- 
mined by  the  board  of  education  to  be  equivalent,  or  alinilar,  to  tboae 
possessed  by  tlw  other  classes  of  teachers  indicated.  ^ 

r.iizcdbvGoOgle 
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Seoltlon  b7  CompHoller  Wurwlek,  April  IS,  1B17: 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  approval,  disapproval,  or  modification,  his  decision  of  March  19, 
1917,  as  follows: 

"There  are  before  this  office  for  credit  in  the  accounts  of  L.  C 
Wilson,  disbursing  officer,  District  of  Columbia,  vouchers  No.  97762, 
dated  November  2,  1916,  showing  payment  to  J.  C.  Claghom,  teacher 
in  the  Central  High  School  at  the  basic  rate  of  $1,000  per  annum 
for  the  month  of  October,  1916,  and  No.  102821,  dated  Jamiary  4., 
1917,  showing  payment  to  him  of  longevity  pay  at  the  rate  of  $800 
per  annum  for  the  months  of  Septeml^r  and  October,  1916.  'J'aken 
together,  the  two  vouchers  show  that  Mr.  Claghorn  was  paid  $180 
for  his  services  for  the  month  of  October,  1916,  of  which  $100  was 
the  basic  pay  of  group  A,  class  six,  and  ^0  was  longevity  pay,  the 
latter  being  the  maximum  allowed  in  group  A. 

**  The  record  shows  that  Mr.  Claghorn  was  appointed  a  teacher  of 
group  A,  class  six,  in  the  Central  High  School,  effective  September 
1,  1916,  at  a  meeting  of  the  board  ot  education  held  on  September 
6,  1916,  and  that  he  has  passed  the  required  examination  and  has 
been  approved  by  the  board  of  examiners  as  having  the  equivalent 
of  a  degree.  On  January  26,  1917,  this  office  was  advised  by  tele- 
phone message  from  the  office  of  the  Auditor  of  the  District  of 
Columbia  that  Mr.  Claghom  is  a  teacher  of  drawing.  The  record  in 
this  case  further  shows: 

"'Mr.  Claghorn  had  training  which  in  the  unanimous  indgment 
of  the  board  of  examiners  was  more  than  the  full  equivalent  of  a 
college  course  In  other  lines,  and  under  the  decision  rendered  there 
was  no  doubt  that  he  was  fully  entitled  to  qualify  for  examina- 
tion. Consequently  his  term  of  service  in  the  Swarthmore  High  School 
was  not  drawn  upon  to  assist  in  qualifying  him  for  examination  for 
appointment  *  *  *  Mr.  Clagnom  is  not  a  normal-school  grad- 
uate, neither  was  his  teaching  in  the  Swarthmore  High  School 
between  September,  1906,  and  June,  1916,  used  to  ouali^  him  for 
appointment  in  the  Central  High  School.  Mr.  Clagnom  spent  sev- 
eral vears  at  the  Pennsylvania  Academy  of  Fine  Arts.  Has  attended 
the  ^ennsvlvania  Summer  School,  and  has  had  summer  courses  and 
other  worli  under  eminent  instructors,  such  as  John  R.  Sinnock, 
instructor  in  pottery  and  ceramics,  Pennsylvania  Museum  and 
Schools  of  Industrial  Art,  Philadelphia;  Alessandro  Coloressi,  the 
Arts  and  Crafts  Guild,  Philadelphia ;  the  Commonwealth  Art 
Col6ny,  Boothbay  Harbor,  Me.  Mr.  Claghom  finished  last  spring 
s  course  in  French  under  Marian  V.  Pierce,  instructor  in  French 
and  Spanish,  Swarthmore  College.' 

"(to  November  8,  1916,  Mr.  Claghom  signed  a  statement  that  he 
was  engnged  in  teaching  in  the  Swarthmore  High  School,  Swarth- 
more, Pa.,  from  September,  1906,  to  June,  1916.  The  board  of 
examiners  has  certified  that  said  school  is  an  accredited  school  and 
that  Mr.  Claghorn  is  entitled  because  of  such  service  to  longevity 
placing  of  eight  years  (or  at  the  rate  of  $800  per  year),  the  maxi- 
mum allowed  by  law. 

"Whether  Mr.  Claghom  ivas  legally  qualified  to  fill  the  position 
to  whidi  he  was  appointed  and  his  right  to  receive  the  basic  and 
longevity  pay  therefor  as  above,  are  the  questions  herein  considered. 


S72  DEOIKOMS  OF  THE  OOHPTROJULSB. 

"Originally  by  the  terms  of  th«  act  of  June  20,  1906  (34  Stat.. 
318),  teachers  oi  manual  training,  drawing,  physical  culture,  music, 
domestic  science,  and  domestic  art  in  the  normal,  high  and  manual 
training  schools  of  the  District  of  Columbia  were  placed  in  classes 
four  (basic  salary  $800)  and  five  (basic  salary  $950),  while  teachers 
of  normal,  hi^h,  and  manual  training  schools  were  placed  in  sroup  A. 
class  six  ^basic  salary  $1,000).  Concerning  this  latter  class  tnere  was 
a  restriction  (34  Stat.,  319-320),  as  follows:  'No  person  without  a 
degree  from  an  accredited  college,  or  a.  graduation  certificate  from 
an  accredited  normal  school^  such  normat  school  graduate  to  have  had 
at  least  five  years  of  experience  as  a  teacher  in  a  high  school,  shall 
hereafter  be  appointed  to  teach  any  academic  or  scientific  subjects  in 
the  normal,  hign,  and  manual  training  schools.' 

"  In  an  unpublished  decision  dated  April  5,  1910,  addressed  to  the 
President  of  the  Board  of  Commissioners  of  the  District  of  Colom- 
bia, it  was  held  that  Miss  Agnes  A.  Jones,  a  normal  school  graduate 
with  nine  years'  teaching  experience  in  a  high  school,  at  that  time  a 
teacher  of  physical  culture  in  the  high  school,  was  not  legally  pre- 
vented from  being  promoted  to  teadier  of  arithmetic  (group  A, 
class  6)  in  the  Business  High  School. 

"The  act  of  May  18, 1910  (36  Stat.,  393),  reads:  ^Provided,  how- 
ever,  That  nothing  contained  herein  or  in  the  act  approved  June 
twentieth,  ninetaen  hundred  and  six,  shall  be  construed  to  authorize 
the  promotion  or  appointment  to  group  A,  class  six,  of  teachers  of 
manual  training,  drawing,  physical  culture,  music,  domestic  science, 
and  domestic  art  in  the  normal,  high,  and  manual  training  schools, 
and  those  who  have  not  passed  the  required  examination  and  do  not 
possess  the  qualifications  provided  in  the  said  act:  Arid  provided 
furtiier.  That  teachers  of  manual  training,  drawing,  physical  cul- 
ture, music,  domestic  science,  and  domestic  art  in  the  normal,  high, 
and  manual  training  schools  shall  continue  in  classes  four  and  five, 
and  be  entitled  only  to  the  longevity  pay  provided  for  said  classes.' 

"In  such  classes  they  continued  until  the  passage  of  the  act  of 
June  26,  1912  (37  Stat,  156),  which  provided:  'That  all  teachers  of 
manual  training,  drawing,  domestic  science,  domestic  art,  music,  and 
physical  culture  in  the  normal,  high,  and  manual  training  high 
schools  now  in  the  service  of  the  public  schools  and  hereafter  to  Be 
appointed,  shall  be  placed  in  class  six,  group  A :  Provided  further, 
That  no  such  teacher  shall  receive  a  salary  less  than  that  received  at 
the  time  of  the  passage  of  this  act :  Provided  further,  That  hereafter 
no  teacher  of  any  of  these  subjects  shall  be  appointed  without  like 
qualifications  to  those  required  of  teachers  of  academic  and  scientific 
subjects  in  the  high  schools,  and  that  teachers  of  these  subjects  now 
in  the  service  of  the  public  schools  and  those  hereafter  to  be  a^ 
pointed  shall  receive  their  longevity  increase  according  to  their  previ- 
ous number  of  years  of  experience  in  teaching  in  accredited  normal, 
high,  and  manual  training  high  schools;    *    *    *" 

"  It  is  evident  that  Congress  when  it  raised  the  entrance  salary  for 
teachers  of  manual  training,  drawing,  etc.,  in  the  high  schools  also 
sought  to  raise  the  standard  of  qualification  of  those  appointed  to 
such  positions.  To  hold  that  the  above  legislation  was  mtended  by 
Congress  to  prevent  the  appointment  of  any  person  as  a  teacher  of 
manual  training,  etc..  io  the  high  schools  who  did  not  poeseaa  the 
same  or  identical  qualificaticats  required  of  a  teacher  of  academic  or 
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scientific  subjects  in  a  high  school  (that  is,  a  college  degree  or  a 
graduation  certificate  from  a  normal  school  with  at  least  five  years  of 
teaching  experience  in  a  high  school)  might  operate  to  prevent  the 
employment  of  the  very  persona  who  were  be^  qualified  to  teach 
those  particular  subject.  Such  persons  may  have  been  eminently 
qualified  by  training  or  instruction  in  every  other  way  to  teach  such 
subjects  as  manual  training,  etc.,  and  yet  may  not  have  had  a  degree 
course  in  a  college  where,  for  instance,  tlie  subject  of  manual  training 
may  have  had  only  casual  or  incident^  attention  as  part  of  the  course. 
Such  subjects  as  manual  training,  drawing,  music,  physical  culture, 
domestic  science,  and  domestic  art  are  not  usually  pursued  intensively 
in  colleges  but  rather  in  special  schools  devoted  ulmost  exclusively  to 
the  stu(^  of  some  one  of  them.  A  graduate  of  a  regular  college  course 
might  not  thereby  be  specially  qualified  for  teaching  a  subject  like 
drawing.  It  has  been  noted  that  Mr.  Claghom  holds  neither  a  college 
degree  nor  a  graduation  certificate  from  a  normal  school,  and  con- 
struing the  legislation  narrowly  he  would  not  be  entitled  to  appoint- 
ment  as  teacher  of  drawing  in  the  high  schools. 

"The  Standard  Dictionary  (Twentieth  Century  Edition)  defines 
'like': 

" '  1.  Having  resemblance,  nearly  identical  in  appearance  or  char- 
acteristicsj  approximate ; 'similar.  2.  Almost  or  quite  the  same  in 
quality  considered ;  equal  or  nearly  equal ;  virtually  equivalent.' 

"It  seems  that  the  phrase  'like  qualifications'  should  be  given  a 
somewhat  broader  application  than  conveyed  by  the  words  '  same  or 
identical  qualifications.'  This  view  is  also  borne  out  by  a  perusal  of 
the  hearings  before  the  subcommittee  of  the  committee  on  appropria- 
tions, United  States  Senate,  on  February  21,  1912  (see  pp.  230  and 
231  of  hearings  herewith),  in  which  an  amendment  was  proposed 
that  teachers  of  manual  training,  etc.,  in  the  high  schools  be  placed 
in  Group  A,  class  6,  and  that  '  hereafter  no  teacher  of  these  subjecte 
shall  be  appointed  without  requirements  like  those  or  e(]uivalent  to 
those  for  teachers  of  academic  or  scientific  subjects  in  the  high 
schools.'  This  language  was  not  used  in  the  final  enactment,  but 
the  hearings  indicate  •what  was  in  the  minds  of  the  proponents.  The 
final  enactment  used  the  words  '  without  like  qualifications  to  those 
required  of  teachers  of  academic  and  scientific  subjects  in  the  high 
schools.'  Just  why  the  change  was  made  is  not  apparent,  but  con- 
ciseness or  brevity  may  have  been  a  factor. 

"  I  therefore  decide  that  the  term  '  like  qualifications'  in  the  act  of 
June  26,  1912,  supra,  is  to  be  given  the  meaning  'eauivalent,  nearly 
equal,  or  similar  qualifications ';  and  that  determination  of  sufficiency 
of  such  '  like  qualifications '  rests  within  the  judgment  and  discretion 
of  the  Board  of  Education ;  and  that  the  vouchers  initially  cited  are 
allowable." 

The  conclusion  stated  by  the  auditor  is  approved. 


CAETAGZ,  CirSTOlIS    SEKTICS. 

Tbe  purchase,  by  the  Gostoins  Service,  of  motor  trucks  for  use  In  handltog 
Imported  merchandise  at  a  port  of  entry  is  not  authorized,  since  under  the 
provisions  of  the  act  of  June  22, 1S74,  public  cartage  of  mercbandlse  In  tbe 
cqatodf  of  cvatoniB  offldala  must  be  by  contmct.  itHwIc 
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ComptroUer  Warwlak  to  the  BMreUijr  «t  tli«  TiMiniT,  April  14,  1917: 

I  have  your  tetter  of  the  24th  ultimo,  as  follows: 

*'  The  department  b  in  receipt  of  a  request  from  the  collector  of 
customs  at  Philadelphia,  Pa.,  for  authority  to  purchase  two  auto- 
trucks at  a  cost  of  $3,650  for  use  to  truck  imported  merchandise 
under  the  control  of  the  Government  and  sent  to  the  appraiser's 
stores  for  examination  at  that  port. 

"  Under  the  provisions  of  section  25  of  the  act  of  June  22,  1874 
(18  Stat,  191),  which  reads: 

" '  That  public  cartage  -of  merchandise  in  the  custody  of  the  Gov- 
ernment shall  be  let  after  not  less  than  thirty  days'  notice  of  such 
letting  to  the  lowest  responsible  bidder  giving  sufficient  security,  and 
shall  DC  subject  to  regulations  approved  by  the  Secretary  of  the 
Treasury.' 

"  It  has  been  the  practice  of  this  department  to  have  this  cartage 
service  performed  under  annual  contract,  after  due  advertisement, 
by  the  lowest  responsible  bidder. 

"  Your  decision  is  respectfully  requested  as  to  whether  this  depart- 
ment is  authorized  to  purchase  autotrucks  (the  expense  therefor  to 
be  payable  from  the  appropriation  '  Collecting  the  revenue  from 
customs')  and  perform  this  public  cartage  service,  provided  the  cost 
of  such  service  is  less  than  the  lowest  bid  received  for  such  cartage.** 

The  provision  of  law  quoted  by  you  is  mandatory  and  applies  to 
all  cartage  properly  chargeable  against  the  appropriation  "  Collecting 
the  revenue  from  customs "  on  merchandise  in  the  custody  of  the 
United  States  customs  officials  (20  Op.  Atty.  Gen.,  35). 

The  fact  that  the  service  might  be  performed  or  obtained  more 
economically  in  some  manner  other  than  by  contract  as  required  by 
the  law  can  not  operate  to  justify  a  disregard  of  the  plain  proviraons 
of  the  statute.  While  economy  may  have  been  one  of  the  objects 
sought  to  be  effected  by  this  legislation,  it  was  not  necessarily  the 
only  one.  But  be  that  as  it  may.  Congress  has  seen  fit  to  prescribe 
the  manner  in  which  this  service  shall  be  obtained  and  the  effect  of 
such  action  is  to  preclude  the  use  of  any  other  means  in  the  perform- 
ance of  such  service. 

The  question  submitted  is  answered  in  the  negative. 


J>VTXS»  AHB  I&XZB  IV  KE  ISUHIH  FTOCHA8XD  VKOM  OEmtAXX. 
The  duties  aod  taxes  which,  under  the  proTlMonB  of  section  S  of  the  act  of 
March  3,  IdlT,  are  not  to  be  corered  Into  the  Keneral  fund  of  the  rreasnry, 
but  are  to  be  applied  to  the  sole  nae  and  beo^t  of  the  West  Indian  Islandfl 
purchased  from  Denmark,  are  only  such  duUea  and  taxes  as  are  collected 
la  those  Islands,  and  not  those  collected  at  ports  of  the  continental  United 
States  on  articles  Imported  from  said  islands. 
Comptroller  Warwick  to  the  BeeretarT  of  the  IreaiiUT,  April  It,  1917: 

By  your  reference  of  the  3d  instant,  decision  is  requested  of  a  ques- 
tion presented  by  the  Commissioner  of  Internal  Bevenue  as  follows: 

"  Sections  3  and  5  of  the  act  of  March  3, 1917,  'An  act  to  provide 
a  temporary  government  for  the  West  Indian  Islands  acquired  hj 
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the  United  States  from  Dcnniftrk  b;  the  conventiou  entered  into  be- 
tween said  countries  on  the  fourth  day  of  August,  nineteen  hundred 
ftnd  sixteen,  and  ratified  by  the  Senate  of  the  United  States  on  the 
seventh  day  of  September,  nineteen  hundred  and  sixteen,  and  for 
other  purposes,'  provide  as  follows; 

"'  Sec.  3.  That  on  and  after  the  passage  of  this  act  there  shall  be 
levied,  collected,  and  paid  upon  all  articles  coming  into  the  United 
States  or  its  possessions,  from  the  West  Indian  Islands  ceded  to  the 
United  States  by  Denmark,  the  rates  of  duty  and  internal-revenue 
taxes  which  are  required  to  be  levied,  collected,  and  paid  upon  like 
articles  imported  from  foreign  countries ;  Provided,  That  all  articles 
the  growth  or  product  of,  or  manufactured  in  such  islands  from 
materials  the  growth  or  product  of  such  islands  or  of  the  United 
States,  or  of  both,  or  which  do  not  contain  foreign  materials  to  the 
value  of  more  than  twenty  per  centum  of  their  total  value,  upon 
which  no  drawback  of  customs  duties  has  been  allowed  therein,  com- 
ing into  the  United  States  from  sunh  islands  shall  hereafter  be  ad- 
mitted free  of  duty.' 

"'Sec.  5.  That  the  duties  and  taxes  collected  in  pursuance  of  this 
act  shall  not  be  covei-ed  into  the  general  fund  of  the  Treasury  of  the 
United  States  but  shall  be  used  and  expended  for  the  government 
and  benefit  of  said  isliinds  under  such  rules  and  regulations  as  the 
President  may  prescribe.' 

"  I  have  the  honor  to  request  that  an  opinion  be  obtained  from  the 
Comptroller  of  the  Treasury  regarding  the  deposit  of  internal- 
revenue  taxes  collected  on  articles  of  merchandise  coming  into  con- 
tinental United  States  from  the  West  Indian  Islands  under  the  pro- 
visions of  the  act  approved  March  3,  1917;  that  is,  whether  or  not 
such  internal- re  venue  collections  shall  be  treated  as  general  internal- 
revenue  collections  or  shall  constitute  a  special  fund  to  be  used  and 
expended  for  the  government  and  benefit  of  the  West  Indian  Islands 
under  such  rules  and  regulations  as  the  President  may  prescribe." 

Section  4  of  the  act  in  question  (39  Stat,,  1133)  provides: 

"That  until  Congress  shall  otherwise  provide  all  laws  now  im- 

f losing  taxes  in  the  said  West  Indian  Islands,  including  the  cnstoma 
aws  and  regulations,  shall,  in  so  far  as  compatible  with  the  changed 
sovereignty  and  not  otherwise  herein  provided,  continue  in  force  and 
effect,  except  that  articles  the  growth,  product,  or  manufacture  of 
the  United  States  shall  be  admitted  there  free  of  duty:  Provided^ 
TTiat  upon  exportation  of  sugar  to  any  foreign  country,  or  the  ship- 
ment thereof  to  the  United  States  or  any  of  its  po^essions,  there 
shall  be  levied,  collected,  and  paid  thereon  an  export  duty  of  $8  per 
ton  of  two  thousand  pounds,  irrespective  of  polariscope  test,  in  lieu 
of  any  export  tax  now  required  by  law." 

This  section  is  the  only  provision  in  the  act  for  collecting  taxes 
or  duties  in  the  islands.  Section  3,  quoted  by  the  commissioner, 
supra,  relates  to  the  collection  of  duties  or  taxes  in  the  United  States 
on  articles  imported  from  or  through  the  islands  to  the  United 
States.  Such  duties  and  taxes  are  not  collected  "  in  pursuance  of 
this  act,"  but  under  the  general  laws  of  the  United  States  relative  to 
the  collection  of  duties  and  taxes  on  articles  imported  from  foreign 
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countries  and  a  continuation  of  the  duties  and  taxes  as  th^  existed 
by  law  before  the  change  of  sovereignty.  The  effect  of  the  section 
is  to  exempt  from  such  duties  and  taxes  certain  articles  produced 
or  manufactured  in  the  islands. 

It  appears  from  the  discussions  on  this  provision  in  the  House  and 
in  the  Senate  (Congressional  Record  of  Feb.  19  and  20,  1917}  that 
the  only  revenue  of  the  islands  would  be  derived  from  articles  im- 
ported thereto,  except  the  export  duty  on  sugar,  which  was  imposed 
to  compensate  for  the  loss  on  imports  from  the  United  States,  which 
are  to  be  admitted  free. 

While  the  language  of  section  5  of  the  act  mi^t  be  broad  enough 
to  include  the  taxes  and  duties  referred  to  in  section  3,  I  am  of 
opinion  that  such  was  not  the  intent  of  Congress  and  that  such 
construction  of  the  provision  is  not  required.  You  are  advised, 
therefore,  that  the  provisions  of  section  5  refer  only  to  duties  and 
taxes  collected  in  pursuance  of  the  provisions  of  section  4  and  that 
internal-revenue  taxes  collected  on  articles  coming  into  the  conti- 
nental United  States,  as  contemplated  in  the  privisions  of  section  8, 
should  be  treated  as  general  internal-revenue  collections  of  the 
United  States. 


OTZKimE  PAT,  MATT  TAXBS. 

Where  per  diem  employeea  of  a  navy  yard  are  on  duty  conHnuonsly  for  more 

than  eight  hours  but  cot  more  thaa  eight  hours  In  the  same  cflleiidsr  day, 

they  are  not  entitled  to  pay  at  the  overtime  rate  for  any  portion  of  their 

duty  period. 

Qomptrolkr  Warwiok  to  H.  A.  Seat,  Pay  Inipecter,  Halted  Btatei  navy,  April  14, 

1817: 

I  have  your  letter  of  March  81,  1917,  as  follows: 

"  *  *  •  There  is  inclosed  a  pav  roll  covering  overtime  for  cer- 
tain employees,  amounting  to  ^0.24,  and  it  is  stated  that  said  over- 
time was  made  on  two  difftrent  calendar  days. 

"  It  appears  that  these  employees  worked  between  midnight  of  one 
day  and  midnight  of  the  next  day  eight  hours,  in  two  shirts  of  four 
hours  each,  and  the  roll  in  question  allows  time  and  a  half  for  the 
last  four  hours  worked,  leas  straight  time  already  allowed  on  a  pre- 
vious roll. 

"  In  view  of  the  fact  that  they  did  not  work  in  excess  of  eight 
hours  in  one  calendar  day,  am  I  authorized  to  pay  the  amounts 
shown  on  the  roll  referred  to !  " 

The  industrial  manager  of  the  navy  yard,  Norfolk,  in  a  letter  to 
the  Secretary  of  the  Navy,  dated  February  23,  1917,  states  the  fol- 
lowing facts  relative  to  this  overtime : 

*'  1.  Owing  to  a  change  of  orders  made  at  the  request  of  the  men, 
Fho  stated  that  they  preferred  shifts  from  8  to  8  rather  than 
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from  12  to  12,  one  shift  on  Monday,  February  6,  worked  from 
12  o'clock  midnight  until  i  a.  m.,  and  then  from  8  p.  m.,  Feb- 
ruary 6,  until  8  a.  m.,  February  6,  These  men  aguin  went  to  work 
8  p.  m.,  February  6^  and  worked  until  8  a.  m..  February  7.  They 
were  allowed  pay  for  February  5  and  6  as  lollows:  eight  hours 
straight  par  for  February  5,  eight  hours  straight  pay  for  Febru- 
ary 6,  and  four  hours  overtime  pay  for  February  6.    *    *    *" 

From  the  above  it  appears  that  on  February  5  the  men  worked  but 
eight  hours  (12  midnight  to  4  a.  m.,  and  8  p.  m.,  to  12  midnight), 
and  that  on  February  6,  and  each  day  thereafter,  they  worked  12 
hours  (12  midnight  to  8  a.  m.,  and  8  p.  m.,  to  midnight).  It  also 
appears  that  they  have  been  paid  for  February  5  at  the  regular  rate 
of  pay  for  eight  hours,  and  for  February  6,  eight  hours  at  the  regu- 
lar rate  of  pay,  and  four  hours  at  the  overtime  rate  of  pay. 

I  am  of  the  opinion  that  the  payments  made  as  stated  in  the  com- 
munication of  the  industrial  manager  were  the  correct  amounts  to 
which  the  men  were  entitled.  As  the  men  worked  but  eight  hours 
during  the  calendar  day  February  5,  they  are  not  entitled  to  any 
overtime  pay  for  that  period.  You  are  accordingly  advised  that 
you  are  not  authorized  to  pay  any  overtime  in  this  particular  case 
for  February  5,  1916. 

lEHEEo  AxxT  omens  on  AOim  mm. 

Under  tbe  provisions  of  the  nntlonal  defeose  act  of  Jun«  3,  1916,  all  retired 
officers  ot  the  Army  placed  on  active  <lut;  In  time  of  war  are  entitled  to 
tbe  foil  pay  and  allowances  of  tbelr  respective  grades.  (See  23  Comp.  Dea, 
605. 

Sedtloa  I17  Comptroller  Warwick,  AprU  18,  1917: 

The  Auditor  for  the  War  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  dated  the  14th  instant,  making 
an  origiaal  construction  of  a  statute,  as  follows: 

*'In  the  national  defense  act  of  June  3,  1916  (39  8tat.,  18S),  is 
found  this  proviso  in  section  24: 

" '  That  in  time  of  war  retired  officers  of  the  Army  may  be  em- 
ployed on  active  duty,  in  the  discretion  of  the  President,  and  when 
so  employed  they  shall  receive  the  full  pay  and  allowances  of  their 
grade. 

'■  By  the  act  of  March  2,  1905  (?f3  Stat.,  831),  it  was  provided  that 
officers  of  the  Army  above  the  grade  of  major  assiKned  to  active 
duty  should  receive  their  full  retired  pay  without  further  pay  or 
allowances  from  the  United  States.  Tnis  statute  was  amended  by 
the  act  of  June  12,  1906  (34  Stat.,  245),  to  the  extent  of  allowing 
a  colonel  or  lieutenant  colonel  theretofore  or  thereafter  assigned  to 
active  duty  the  same  pay  and  allowances  as  a  retired  major  would 
receive  under  a  like  assignment 

"  If  the  provimons  01  the  act  of  March  3,  1905,  as  amended  by 
the  act  of  June  12,  1906,  are  still  effective,  it  is  evident  that  retired 

6110°— VOL  23— IT 37 


578  DECISIONS  OF   THE  COUPXBOLI^B. 

officers  above  the  rank  of  major  called  into  the  active  service  of  the 
United  States  in  the  time  of  war,  could  not  receive  the  higher  rate  of 
paj  and  allowances  than  would  a  major  on  active  duty,  and  this 
would  only  apply  to  colonels  and  lieutenant  colonels.  As  to  any 
higher  officer  it  would  appear  that  the  provisions  of  the  act  of 
March  2,  1905  would  permit  him  to  receive  his  retired  pay  only 
without  any  allowances. 

"  I  am  of  the  opinion,  however,  and  so  hold,  that  section  128  of 
the  national  defense  act,  supra,  which  repealed  all  laws  and  parts  of 
laws  in  conflict  with  the  provisions  of  the  national  defense  act,  must 
be  considered  as  having  repealed  the  provisions  of  the  act  of  March 
2,  1905,  and  June  12,  190C,  above  referred  to,  in  so  far  as  they  limit 
the  right  of  an  officer  above  the  rank  o£  major  to  receive  the  full  pay 
and  allowances  of  his  grade  whenever  he  may  be  called  into  active 
service  in  time  of  war.  To  hold  otherwise  would  be  to  defeat  the 
manifest  purpose  of  the  above-quoted  proviso  of  the  twenty-fourth 
section  of  the  act  of  June  S,  1916. 

"  The  proper  construction  of  the  statutes  referred  to  becomes  of 
great  importance  at  this  time  because  of  the  provisions  of  Public 
Resolution  No.  1,  Sixty-fifth  Congress,  approved  April  6,  1917, 
which,  in  effect,  is  a  declaration  of  war  against  the  Imperial  German 
Government  j  and  in  the  opinion  of  this  office  such  retired  officers  of 
the  Army  as  may  have  been  employed  on  active  duty  since  the  ap- 
proval of  such  resolution,  come  within  the  purview  of  the  above- 
cited  proviso  of  section  24  of  the  act  of  June  3, 1916.     •     •     •  " 

The  decision  of  the  auditor  is  approved. 


IXTmA-DVTT   PAT,  KASmB   COSFS,  ATUTIOH   BECTIOV. 

ESnllsted  men  of  the  Marine  Corps,  detailed  to  duty  at  an  awoDantic  statton, 
lavolving  actual  flying  in  aircraft,  are  not  entitled,  while  so  detailed  and 
receiving  the  additional  pay  provided  therefor,  to  extra-duty  pay  as  for 
duty  perfomied  as  mechanics. 

SeelalOB  by  Oonptroller  Warwlek,  April  18,  1S17: 

Maj.  H.  C.  Reisinger,  assistant  paymaster,  United  States  Marine 
Corps,  applied  March  20, 1917,  for  a  revision  of  so  much  of  the  acticm 
of  the  Auditor  for  the  Xavy  Department  in  settlement  'So.  8821-D, 
dated  March  13,  1917,  as  disallowed  therein  items  aggregating 
$729.50,  being  for  extra  duty  pay  to  numerous  enlisted  men  of  the 
Marine  Corps  mustered  or  detailed  as  mechanics  in  the  Marine 
Aviation  Section,  United  States  Navy  Aeronautic  Station,  Pensa- 
cola,  Fla.,  at  the  rate  of  50  cents  per  day  in  the  period  from  March 
1,  1916,  to  May  31,  1916,  as  shown  on  vouchers  No.  397,  March,  . 
1916;  No.  417,  April,  1916;  No.  395,  May,  1916;  No.  20,  reenlistment 
pay  to  Thad  T.  Taylor,  May,  1916 ;  and  No.  283,  final  pay  to  Thad  T. 
Taylor  on  discharge  of  May  18,  1916. 

The  auditor  disallowed  the  payments  upon  the  ground  that  duty  as 
mechanic  erecting  aeroplanes,  realignment  of  aeroplanes,  instaUatioii 
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of  experimental  gear,  and  upkeep  of  aeroplanes  is  of  a  military  char- 
acter and  is  covered  by  detail  as  aviator. 

It  appears  that  the  men  who  were  paid  extra-duty  pay  were  de- 
tailed on  duty  involving  actual  flying  in  aircraft.  By  letters  dated 
December  17,  1915,  January  11,  1916,  March  20,  1916,  and  May  28, 
1916,  respectively,  the  Major  General  Commandant  of  the  Marine 
Corps  directed  the  commanding  officer  of  the  Marine  Aviiition  Sec- 
tion, United  States  Navy  Aeronautic  Station,  Pensacola,  Fla.,  to 
muster  on  extra  duty  the  men  who  subsequently  were  paid  extra-duty 
pay  on  vouchers  hereinbefore  referred  to  for  the  whole  or  part  of  the 
time  in  the  period  from  January  1,  1916,  to  May  31,  1916,  (Copies 
of  orders  are  on  file  with  the  papers  of  the  case.) 

The  persons  named  in  the  vouchers  were  paid  both  flying-duty  pay 
and  extra-duty  pay  as  mechanics  in  the  aviation  section  for  the  same 
time.  It  is  indicated  on  the  rolls  that  the  men  worked  as  mechmics 
on  Sundays  and  holidays. 

The  act  of  March  3, 1909  {35  Stat.,  776),  provides: 

"  That  hereafter  extra-duty  pay  will  not  be  allowed  to  enlisted  men 
of  the  Marine  Corps  except  when  they  are  regularlv  detailed  thereon 
by  a  written  order  of  the  commandant  of  the  corps. ' 

The  naval  service  appropriation  act  of  March  3,  1915  (38  Stat, 
939),  fiscal  year  1916,  provides: 

"Hereafter  enlisted  men  of  the  Navy  or  Marine  Corps,  while 
detailed  for  duty  involving  actual  flying  in  aircraft,  shall  receive 
the  pay,  and  the  permanent  additions  thereto,  including  allowances, 
of  their  rating  and  service,  or  rank  and  service,  as  the  case  may  he, 
plus  fifty  per  centum  increase  thereof ;    *    *    •  » 

The  question  in  this  case  is  whether  or  not  the  duty  'as  mechanic 
IB  auch  as  is  covered  or  contemplated  by  the  detail  for  duty  involv- 
ing flying  in  aircraft. 

An  order  dated  January  4,  1916,  to  Private  Thad  T.  Taylor,  was 
issued  by  the  Commandant  of  the  Navy  Aeronautic  Station  at  Pensa- 
cola and  approved  by  the  major  general  commandant.  The  order 
is  as  follows : 

"You  are  hereby  detailed  from  January^  4,  1916,  for  duty  involv- 
ing actual  flying  in  aircraft,  including  balloons,  dirigibles,  and  aero- 
planes, in  accordance  with  an  act  of  Congress  approved  March  3, 
1915." 

Similar  orders  were  issued  to  other  enlisted  men. 
Subsequently,  under  date  of  March  20,  1916,  the  major  general 
commandant  issued  the  following  order : 

"  1.  Muster  on  extra  duty  the  following  named  men  as  indicated 
below.  The  expense  involved  is  chargeable  to  the  appropriation 
'Maintenance,  Quartermaster's  Department,  Marine  Corps,  under 
^bhead '  Contingent.' 


^dbvGoo^^lc 
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"(a)  From  April  1,  1916,  to  June  30,  1916,  both  dates  incIusiTe, 
First  Sergeant  Jacob  Makohin,  Gunnery  Sergeant  Walter  E.  Mc- 
Caughtry,  Sergeants  William  T.  Crawford  and  McKendree  Rans- 
berger,  Corporals  Jack  B.  Hagan,  Harvey  B.  Mims,  Carl  J.  Morgen- 
stem,  Albert  L.  Speake,  and  Harry  L.  Wilson,  and  Privates  Balpn  S. 
Alton,  Russell  Bethell,  Fay  Grafton,  Hermann  T.  Michelsen,  Lind- 
81^  G.  W.  Smith,  and  Thad  T.  Taylor,  as  mechanics,  each  at  the  rate 
oi  fifty  cents  per  diem  for  each  day  so  employed. 

"  2.  Should  any  of  the  above  named  men,  whose  enlistments  expire 
during  the  period  mentioned  above,  reenlist  the  day  following  the 
date  of  discharge,  you  are  authorized  to  continue  them  on  extra  duty 
as  indicated  above." 

The  "muster  on  extra  duty"  is  not  a  compliance  with  the  law  of 
1909  regarding  detail  of  enlisted  men.  If  tiiey  had  been  detailed 
as  provided  by  law  it  would  have  been  apparent  that  there  were  two 
details  for  the  same  duty. 

In  a  letter  dated  March  15,  1917,  addressed  by  the  major  general 
commandant  to  the  paymaster  of  the  Marine  Corps,  it  is  said: 

"  1.  Enlisted  men  employed  on  extra  duty  as  mechanics  at  the 
marine  aviation  section,  Pensacola,  Fla.,  have  been  so  detailed  be- 
cause they  have  displayed  the  necessary  technical  ability  to  perform 
the  duty  as  such  and  without  regard  to  their  skill  as  actual  fiiers  or 
aviators. 

^'S.  The  detail  of  enlisted  men  as  aviators  or  student  aviators 
involving  actual  flying  in  aircraft,  is  under  the  law  and  regulations 
made  from  men  who  are  to  be  trained  or  have  had  some  training  in 
aeronautics.  These  details  are  likewise  made  without  any  special 
reference  to  the  man's  ability  and  skill  as  a  mechanic. 

"3.  The  duty  as  student  aviators  and  aviators  involving  actual 
flying,  and  for  which  the  law  provides  increased  pav,  is  military 
duty ;  but  the  additional  duty  as  mechanic,  upon  which  some  of  the 
actual  fliers  are  engaged,  and  for  which  another  law  provides  extra 
compensation,  is  not  military  duty. 

'*4.  In  accordance  with  the  alwre  view  this  office,  under  date  of 
May  27,  1915,  addressed  the  following  to  The  Commandant,  Navy 
Aeronautic  Station,  Pensacola,  Fla.,  viz: 

"*2.  This  office  has  decided  that  all  enlisted  men  of  the  Marine 
Corps  serving  with  the  aviation  detachment,  who  are  performing 
duty  as  mechanics,  may  receive  extra-duty  pay  if  recommended  by 
the  senior  marine  officer  on  duty  with  the  detachment.' " 

The  letter  of  the  major  general  commandant,  from  which  quota- 
tion is  made,  refers  to  the  detail  of  enlisted  men  as  "aviators"  or 
"student  aviators."  It  is  not  understood  that  any  enlisted  men  have 
been  so  detailed  or  that  such  a  detail  was  authorized  by  the  act  of 
March  3,  1915,  which  provided  <Hdy  for  officers  being  detailed  as 
naval  aviators  and  student  naval  aviators. 

That  act  did  not  specifically  provide  for  the  detail  of  enlisted  men 
for  duty  involving  actual  flying  in  aircraft,  but  did  provide  that 
while  so  detailed  they  should  receive  the  50  per  cent  additional  pay. 

Coo; 
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It  is  evident,  I  think,  that  the  purpose  of  the  law  was  to  authorize 
the  detail  of  enlisted  men  not  for  the  duty  of  flying  in  aircraft  but 
for  duty  involving  flying  in  aircraft.  The  duty  to  which  they  are 
detailed  is  not  stated  in  the  orders,  but  probably  would  be  of  neces- 
sity in  connection  with  the  work  of  the  marine  aviation  section  in 
order  tliat  it  might  be  a  duty  involving  flying.  But  the  authority  to 
detail  is  not  in  any  sense  authority  to  detail  for  flying,  but  is  author- 
ity to  detail  for  a  duty  which  involves  flying  and  may  involve  flying 
as  a  large  or  a  small  part  of  the  duty  for  which  detailed. 

It  can  hardly  be  said  that  a  duty  involving  flying  in  aircraft  is  a 
duty  solely  of  flying,  nor  can  it  be  said  that  a  detail  which  would 
involve  flying  only  would  be  one  under  which  duty  as  a  mechanic 
could  be  required.  The  purpose  of  the  law  providing  this  50  per  cent 
extra  pay  for  enlisted  men  seems  to  be  that  the  pay  is  given  for  a 
certain  duty — that  is,  duty  in  the  aviation  section,  provided  the  duty 
involves  actual  flying  in  aircraft  in  addition  to  the  other  duty  for 
which  detailed. 

Whether  or  not  the  work  as  a  mechanic  is  military  duty  is  not  the 
question.  It  appears  to  be  a  duty  involved  in  the  detail  to  the  avi- 
ation sectitm,  and  not  a  duty  that  is  the  subject  of  a  separate  detail 
to  extra  duty  under  the  law  providing  pay  for  extra  duty.  I  am  of 
opinion  that  the  enlisted  men  concerned  were  not  performing  extra 
duty,  hut  duty  for  which  the^  were  first  detailed — that  is,  duty  in 
the  aviation  section  involving,  as  a  part  of  the  duty,  actual  flying  in 
aircraft. 

The  a<^ion  of  the  auditor  is  affirmed    *    *    *. 


PVKOHAU   OV   DEimCZVa   WAISR. 

Id  general  the  purchase  of  qieclal  drinking  water  for  use  In  Oovemnwnt  ofllces  Is 
not  authorized  unless  It  Is  established,  eitber  by  a  certlflcate  of  tbe  local 
board  of  health  or  b;  a  reliable  analysla,  that  the  regular  hydrant  water 
available  is  unwholesome  or  impure. 

Veelrion  liy  Comptroller  Warwick,  April  IB,  1917: 

The  Secretary  of  the  Treasury  requested  April  6,  1917,  a  revision 
of  the  action  of  the  Auditor  for  the  Treasury  Department  in  dis- 
allowing, by  certlflcate  No.  9392,  dated  March  15,  1917,  two  items  in 
the  accounts  of  S.  R.  Jacobs,  disbursing  clerk,  Treasury  Department 

The  two  items  are  as  follows:' 

Von.  312  Hygela  Distilled  Water  Company  for  furnishing  and  deliver- 
ing distilled  water  at  Coast  Guard  store,  507  Hudson  Street,  New 
Torb,  N.  X..  during  niontlia  of  July.  August,  and  September,  1916 $8.80 

Vou.  553.  The  Hydrox  Company  for  furnlBhlaB  drlnltlng  water  for  olltce 
of  assistant  Inspector,  Coast  Onard  station,  501  Federal  Building, 
Chicago,  HI.,  during  the  months  of  July,  August,  ami  September,  1916..    8. 00 

Total 11.80 
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Betutive  to  the  disallowance  of  these  items  the  Secretary  of  the 
Treasury  says: 

"  The  premises  known  as  507  Hudson  Street,  New  York  City,  con- 
sist of  a  building  rented  by  the  Government  for  the  purpose  of  a 
Coast  Guard  store  and  office  for  the  purchasing  officer  of  the  Const 
Guard.  Inclosed  herewith  is  a  letter  of  the  purchasing  officer,  dated 
December  10,  1915,  setting  forth  the  unfitness  of  the  ordinary  water 
supply  for  drinking  purposes  on  account  of  the  piping  in  the  build- 
ing, which  was  erected  for  use  as  a  store  house. 

"  In  connection  with  the  question  of  the  necessity  for  the  purchase 
of  drinking  water  for  use  in  the  office  of  the  assistant  inspector,  Coast 
Guard,  room  501,  Federal  Building,  Chicago,  111.,  there  are  inclosed 
herewith  a  letter  from  Capt.  C.  S.  Cochran,  United  States  Coast 
Guard,  at  present  on  duty  as  assistant  inspector  at  Chicago,  and  a 
copy  of  a  letter  from  Capt.  F.  J.  Haake,  United  States  Coast  Guard, 
his  predecessor.  It  will  be  noted  that  Capt.  Cochran  states  that  all 
offices  in  the  building  use  either  bottled  or  filtered  water,  and  that 
in  his  office,  room  501,  there  is  no  running  water  or  filt^*  connection." 

In  a  decision  of  this  office  dated  July  21,  1915  (22  Comp.  Dec, 
31),  it  was  held: 

"The  propriety  of  purchasing  special  drinking  water  must  be 
determined  bv  the  rule  of  necessity.  The  water  provided  for  general 
consumption  \>j  the  people  in  any  community  will  be  presumed  to  be 
suitable  for  the  use  of  Government  offices.  The  burden  is  on  those 
making  the  purchase  of  showing  the  necessity  therefor." 

In  a  decision  of  June  19,  1916  (73  MS.  Comp.  Dec,  1868),  it  was 
held: 

"  Expenditures  by  public  officials  for  a  service  which  they  regard 
as  necessary  for  their  personal  comfort,  convenience  or  health  simply 
because  they  are  public  officials  and  which  would  not  be  so  regarded 
by  them  ns  individuals  are  not  looked  upon  with  favor,  but  on  the 
other  hand  such  expenditures  as  individuals  would  be  expected  to 
make  for  their  own  benciit  if  the  expense  was  their  own  are  not 
subject  to  the  same  objection." 

The  appropriation  of  July  1,  1916  (39  Stat.,  273),  under  the  title 
"  Operating  supplies  for  public  buildings,"  provides  in  specific  terms 
for  water  and  ice,  and  from  that  appropriation  all  public  buildings 
are  supplied  with  drinking  water.  Hydrant  water  is  furnished  in  all 
cases  unless  the  local  board  of  health  states  that  the  water  supply 
is  unwholesome,  or  in  cases  where  a,  reliable  analy^s  exhibits  impuri- 
ties. The  public  buildings  of  New  York  and  Chicago  were  supplied 
with  hydrant  water  during  the  months  of  July,  August,  and  Sep- 
tember, 1916. 

The  building  occupied  by  the  Coast  Guard  in  New  York  is  a 
rented  building,  supplied  with  hydrant  water  by  the  owners,  but 
the  officer  who  made  the  purchase  of  special  water  at  that  station 
certifies  that  the  hydrant  water  was  not  good  for  drinking  purposes. 
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However,  he  has  not  shown  by  the  best  obtainable  evidence  that  the 
water  was  unwholesome.  Therefore,  said  claim  is  not  a  proper 
charge  against  the  Govermnent. 

The  Coast  Uuard  at  Chicago  has  quarters  in  the  Federal  building; 
therefore,  the  cost  of  water  and  ice  for  that  building  should  be  borne 
by  the  appropriation  "  Operating  supplies  for  public  buildings,"  and 
not  from  the  appropriation  "  Coast  Guard."  As  the  Supervising 
Architect  supplied  drinking  water  to  all  offices  in  that  building  dur- 
ing the  mouths  mentioned,  and  for  the  further  reason  that  the 
claimant  has  not  shown  by  proper  evidence  that  the  water  obtainable 
was  unwholesome,  that  item  will  also  be  disallowed. 

The  action  of  the  auditor  is  therefore  affirmed     *    *    *. 


KATAX  OFFICERI  DBTAHSD  TO   mm   INTOITIHO   ACTViX  FITIHO. 

Doder  tbe  act  of  AoiniBt  29,  1&I6.  In  addition  to  the  number  of  ofilcera  In  the 
re^Iar  Naval  Flying  Corps,  the  Secretary  of  the  Navy  in '  authorized  to 
detail  for  duty  Involving  actual  flying  in  aircraft,  either  as  student  avl- 
atora.  stiKlent  airmen,  or  qualified  naval  aviators,  such  nura>)er  of  naval 
officers,  not  in  excess  of  the  number  prescribed  In  that  act  for  tlie  regular 
Flying  Corps,  as  he  shall  determine  the  needs  of  the  air  service  require; 
and  while  so  detailed  such  offlcera  are  entitled  to  50  per  cent  or  S5  per 
cent  Increase  of  pay  and  allowances,  according  as  they  have  or  have  not 
quallBed  as  naval  aviators. 

Comptroller  Warwick  to  the  Secretary  of  the  Kvrj,  April  IS,  1917: 

I  have  your  letter  of  March  8,  1917,  requesting  a  decision  as  to 
*"  the  number  of  officers  who  may,  under  existing  law,  be  designated 
as  student  naval  aviators  or  naval  aviators,  with  an  increase  of  35 
per  cent  or  60  per  cent  in  pay," 

The  act  of  March  4,  1913  (37  Stat.,  892),  provided  that  thereafter 
the  pay  and  allowance  of  officers  of  the  Navy  or  Marine  Corps  who 
are  detailed  by  the  Secretary  of  the  Navy  on  aviation  duty  should  be 
increased  85  per  cent,  with  certain  provisos  limiting  this  increase  to 
such  officers  only  as  are  actual  flyers  of  heavier-than-air  craft,  and 
limiting  the  number  of  officers  to  be  detailed  to  aviation  service 
to  80. 
The  act  of  March  3,  1916  (88  Stat.,  939),  provided: 

"Hereafter  officers  of  the  Navy  and  Marine  Corps  appointed 
student  naval  aviators,  while  lawfully  detailed  for  duty  involving 
'  faal 


actual  flving  in  air  craft,  including  ballooDS,  dirigibles,  and  aero- 
planes, snail  receive  the  pay  and  allowances  of  their  rank  and  service 
Elus  tiiirty-five  per  centum  increase  thereof;  and  those  officers  who 
ave  heretofore  qualified,  or  may  hereafter  qualify,  as  naval  avia- 
tors, under  such  rules  and  regulations  as  have  been  or  may  be  pre- 
scribed by  the  Secretary  of  the  Navy,  shall,  while  lawfully  detailed 
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for  doty  inTolving  actual  flTing  in  Kir  craft,  receive  the  |>ay  and 
allowances  of  their  rank  ana  service  plus  fifty  per  centum  increase 
thereof.  Hereafter  enlisted  men  of  the  Navy  or  Marine  Corps,  while 
detailed  for  duty  involving  actual  flying  in  aircraft,  shall  receive  the 
pay  and  the  permanent  additions  thereto,  including  allowances,  of 
their  rating  and  service,  or  rank  and  service,  as  the  case  may  be,  plus 
fifty  per  centum  increase  thereof :  Provided,  That  not  more  than  a 
yearly  average  of  forty-eight  ofiicei^  and  ninety-six  enlisted  men  of 
the  Navy,  and  twelve  officers  and  twenty-four  enlisted  men  of  the 
Marine  Corps,  detailed  for  duty  involving  actual  flying  in  air  craft, 
shall  receive  any  increase  in  pay  while  on  duty  involving  actual 
flying  in  aircraft,  nor  shall  any  officer  in  the  Navy  senior  in  rank  to 
commander,  nor  any  officer  in  the  Marine  Corps  senior  in  rank  to 
major,  receive  any  increase  in  pay  or  allowances  by  reason  of  such 
detail  or  duty." 

This  law  placed  no  limitation  upon  the  number  of  officers  who 
might  be  appointed  as  student  naval  aviators,  or  who  might  qualify 
as  naval  aviators,  but  did  limit  the  prescribed  increase  of  pay  and 
allowance  to  such  officers  as  were  lawfully  detailed  for  doty  involv- 
ing actual  flying  in  aircraft,  and  also  limited  the  number  of  officers 
who  might  receive  any  increase  of  pay  while  detailed  for  such  duty. 

The  act  of  August  29,  1916  (39  Stat.,  582),  provides  for  a  Naval 
Flying  Corps,  bb  follows : 

"  The  Naval  Flying  Corps  shall  be  composed  of  one  hundred  and 
fifty  officers  and  three  hundred  and  fifty  enlisted  men,  detailed,  ap- 
pointed, commissioned,  enlisted,  and  distributed  in  the  various 
grades,  ranks,  and  ratines  of  the  Navy  and  Marine  Corps  as  here- 
after provided.  The  said  number  of  officers,  student  flyers,  and  en- 
listed men  shall  be  in  addition  to  the  total  number  of  officers  and 
enlisted  men  which  is  now  or  may  hereafter  be  provided  by  law  for 
the  other  branches  of  the  naval  service." 

As  originally  drafted  by  the  Navy  Department,  and  as  passed  by 
the  House  of  Representatives,  the  first  sentence  of  this  provision 
read: 

"The  Naval  Flying  Corps  shall  be  composed  of  150  officers  and 
student  flyers  and  350  enlisted  men,  appomted,  commissioned,  en- 
listed, and  distributed  in  the  various  grades  and  ratings  of  the  Navy 
as  hereinafter  provided." 

The  bill  then  proceeded  to  make  specific  provision  for  the  distribu- 
tion of  officers  in  the  various  grades  and  ranks  set  forth  in  the  bilL 

By  amendment  on  the  floor  of  the  Senate  the  paragraph  as  it  now 
appears  in  the  act  was  substituted  in  lieu  of  the  like  paragraph  in 
the  House  bill,  and  the  specific  proviEdon  for  grades  and  ranl^  in  the 
Naval  Flying  Corps  was  entirely  eliminated.  (Cong.  Rec.,  vol.  58, 
Part  11,  pp.  11026, 11027.) 

The  insertion  by  the  Senate  amendment  of  the  word  "detailed" 
and  the  omission  ot  any  specific  provision  for  grade  or  rank  in  this 
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corps  to  which  appointments  may  be  made  or  commissions  issued 
would  seem  to  restrict  the  personnel  of  the  corps  to  officers  detailed 
from  other  branches  of  the  Navy  and  officers  whose  appointment  is 
specifically  provided  for  in  the  act. 

The  act  provides  for  the  appointment  of  certain  student  flyers  and 
expressly  provides  that  such  student  flyers  shall  be  in  addition  to  the 
officers  and  enlisted  men  of  the  Naval  Flying  Corps.  Provision  is 
made  also  for  the  appointment  in  the  line  of  the  Navy  or  the  Marine 
Corps  of  certain  acting  ensigns  or  acting  second  lieutenants,  who 
shall  be  detailed  to  duty  in  the  Naval  Flying  Corps  in  aircraft  in- 
volving actual  dying. 

As  thus  constituted  and  specifically  provided  for,  the  naval  flying 
force  consists  of  150  officers  detailed  from  other  branches  of  the  Navy, 
including  the  acting  ensigns  in  the  Navy  and  acting  second  lieu- 
tenants in  the  Marine  Corps  whose  detail  to  the  Naval  Flying  Corps 
is  expressly  directed  by  the  law ;  the  student  flyers  (not  a  part  of  the 
150  officers)  specifically  provided  for  by  the  act,  and  350  enlisted  men 
of  the  Naval  Flying  Corps. 

Pay  and  allowances  of  these  officers  and  men  are  fixed  as  follows: 

"  The  officers  detailed  and  the  enlisted  men  of  the  Naval  Flying 
Corps  shall  receive  the  same  pay  and  allowances  that  are  now  pro- 
vided by  law  for  officers  and  enlisted  men  of  the  same  grade  or  rank 
and  rating  in  the  Navy  and  Marine  Corps  detailed  to  duty  with  air- 
craft involving  actual 'flying."    {39  Stat.,  583.) 

This  provision  for  "  officers  detailed "  covers  all  officers  of  this 
corps,  excepting  student  flyers  whose  pay  and  allowances  are  q>ecifi- 
cally  fixed  by  the  act.  Said  officers  are  entitled  to  50  per  centum 
or  85  per  centum  increase  of  pay  provided  by  the  act  of  March  3, 
1915,  according  as  they  have  or  have  not  qualified  as  naval  aviators 
under  rules  and  regulations  prescribed  by  the  Secretary  of  the  Navy. 

Supplementing  this  regular  standing  force  of  airmen  the  act  pro- 
vides: 

"  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  detail 
of  officers  and  enlisted  men  of  other  branches  of  the  Navy  as  student 
aviators  or  student  airmen  in  such  numbers  as  the  needs  of  the  service 
may  require.  . 

'' Rucn  officers  and  enlisted  men,  while  detailed  as  student  aviators 
and  student  airmen  involving  actual  flying  in  aircraft,  siiall  receive 
the  same  pay  and  allowances  that  are  now  provided  by  law  for  offi- 
cers and  enlisted  men  of  the  same  grade  or  rank  and  rating  in  the 
Navy  detailed  for  duty  with  aircraft."  (39  Stat,  584.) 

The  said  pay  and  allowances  are  fixed  by  the  act  of  March  3, 1915, 
tupra,  at  35  per  cent  additional.    No  limitation  is  placed  upon  the 
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number  ol  officers  and  enlisted  men  who  may  be  detailed  as  student 
aviators  or  student  airmen,  but  such  officers  and  enlisted  men  are 
entitled  to  this  additional  pay  only  while  detailed  to  duty  involving 
actual  flying  in  aircraft.  The  number  of  officers  and  enlisted  men 
who  may  be  detailed  to  such  duty  is  subject  to  the  limitation  herein- 
after set  forth. 

The  act  further  provides  (p.  585)  : 

"  Nothing  in  this  or  any  other  act  shall  be  so  construed  as  to  pre- 
vent the  temporary  detail  of  officers  and  enlisted  men  of  any  branch 
of  the  Navy  for  duty  with  aircraft." 

The  act  is  silent  as  to  the  pay  and  allowances  of  officers  and 
enlisted  men  so  detailed,  but  if  they  are  lawfully  detailed  to  duty 
involving  flying  in  aircraft  they  are  entitled  under  the  act  of  March 
3,  1915,  supra,  to  additional  pay  and  allowances  as  provided  in 
that  act. 

The  number  of  officers  and  enlisted  men,  outside  of  the  Naval 
Flying  Corps  and  student  flyers,  who  may  lawfully  be  detailed  to 
duty  in  aircraft  involving  actual  flying,  and  may  thus  become  law- 
fully entitled  to  the  additional  pay  provided  for  such  duty,  is  fixed 
as  follows: 

"The  number  of  officers  detailed  for  duty  in  aircraft  involving 
actual  flying  in  any  one  year  shall  be  in  accordance  with  tlie  requite- 
ments  of  the  Air  Service  as  determined  by  the  Secretary  of  the  Navy: 
Provided,  That  the  officers  so  detailed  from  the  line  of  the  Navy  and 
from  the  Marine  Corps  shall  not  exceed  the  total  number  herein  pre- 
scribed for  the  Naval  Flying  Corps :     ♦     •     *"     (39  Stat.,  582). 

The  total  number  of  officers  prescribed  for  the  Naval  Flying  Corps 
is  150,  and  subject  to  this  limitation  the  Secretary  may  detail  for 
duty  involving  actual  flying  in  aircraft,  either  as  student  aviators 
or  student  airmen,  or  as  qualified  naval  aviators,  such  number  of 
officers  as  the  requirements  of  the  air  service,  as  determined  by  him, 
may  make  necessary.  Such  officers  so  detailed  are  entitled  to  50  per 
cent  or  35  per  cent  increase  of  pay  and  allowances,  according  as  they 
have  or  have  not  qualified  as  naval  aviators. 

Your  question  as  to  the  number  who  may  be  **  designated "  is 
answered  accordingly. 


PAT  IirCttrDED  m  FORFEITTTSE  BT  SEHTEHCE  of  COTTET-MAILTIAl,  ABXT. 

Where  ao  enlisted  man  Id  the  Regtilar  Army  Reserve  was  called  Into  active 
servlw  and  tberesfter  was  sentenced  by  a  court-martial  to  forfeit  all  pay 
due  at  the  time  of  thu  sentence,  pay  that  had  accrued  to  blm  by  reason  of 
his  service  in  said  Reserve,  and  that  had  not  tieen  paid  to  blm  at  tbe 
date  of  approval  of  the  sentence  at  the  court-martial,  is  Included  Id  tbe 
torfeltm:^  Imposed  In  s&id  sentence. 
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CoBptroltor  Warwiek  to  tliB  Seeretar?  of  Wai,  April  SO,  1917: 

By  your  reference  of  April  11,  1917,  is  requested  my  decision  of 
a  question  submitted  by  the  Quartermaster  General  of  tlie  Army, 
briefly  stated  in  the  papers  herewith  returned  as  follows: 

"  1.  The  question  here  presented  *  *  *  is  whether  an  ap- 
proved court-martial  sentence  of  a  reservist,  *  *  *,  Battery  A, 
Fifth  Field  Artillery,  to  be  dishonorably  discharged  *  and  to  forfeit 
all  pay  and  allowances  now  due  or  to  become  due  ^hile  in  confine- 
ment under  this  sentence '  operates  to  forfeit  the  amounts  which 
became  due  the  soldier  from  the  United  States  upon  his  reporting 
July  19,  1916,  and  acceptance  for  active  duty  in  response  to  the 
President's  summons,  and  which  amounts  had  not  been  paid  him 
at  the  time  of  his  conviction  and  sentence." 

It  appears  that  the  reservist  in  question  enlisted  February  10, 1913, 
at  Jefferson  Barracks,  Mo.,  as  a  private  in  Battery  A,  Fifth  Regi- 
ment Field  Artillery,  United  States  Army,  for  a  term  of  seven 
years,  and  after  the  expiration  of  three  years'  continuous  service 
with  such  organization  he  was  furloughed  and  transferred,  on  Febru- 
ary 15,  1916,  to  the  Army  Reserve.  His  enlistment  and  his  fur- 
lough to  the  Army  Reserve  were  under  the  provisions  of  section  2 
of  the  act  of  August  24,  1912  {87  Stat,  590),  worded  in  part  as 
follows : 

"  *  •  •  And  that  on  aod  after  November  first,  nineteen  hun- 
dred and  twelve,  all  enlistments  in  the  Regular  Army  shall  be  for 
the  term  of  seven  years,  the  first  four  years  in  the  service  with  the 
organizations  of  which  those  enlisting  snail  form  a  part,  and,  except 
as  otherwise  provided  herein,  the  last  three  years  on  furlough  and 
attached  to  the  Army  Reserve  hereinafter  provided  for:  •  •  •; 
Provided  further,  That  any  enlisted  man,  at  the  e^ipiration  of  three 
years'  continuous  service  with  such  organizations,  either  under  a 
first  or  any  subsequent  enlistment,  upon  his  written  application,  may 
be  furloughed  and  transferred  to  the  Army  Reserve,  in  the  discre- 
tion of  the  Secretary  of  War,  in  which  event  he  shall  not  be  entitled 
to  reenlist  in  the  service  until  the  eviration  of  his  term  of  seven 
years:  •  *  *:  Provided  further.  That  hereafter  the  Army  Re- 
serve shall  consist  of  all  enlisted  men  who,  after  having  served  not 
less  than  four  years  with  the  organizations  of  which  they  form  a 
part,  shall  receive  furloughs  without  pay  or  allowances  until  the 
expiration  of  their  terms  of  enlistment,  together  with  transporta- 
tion in  kind  and  subsistence  as  provided  for  by  this  act  in  the  case 
of  discharged  soldiers,  but  when  any  soldier  is  furloughed  to  the 
Reserve  his  accounts  shall  be  closed  and  he  shall  be  paid  in  full  to  ' 
the  date  such  furlough  becomes  effective :  •  •  ♦ :  Provided  fur- 
ther, That  except  upon  reenlistment  after  four  years'  service  or  as 
now  otherwise  provided  for  by  law,  no  enlisted  man  shall  receive  a 
final  discharge  until  the  expiration,  of  his  seven-year  term  of  en- 
listment, including  his  term  of  service  in  the  Army  Beserve,  *  *  • ; 
And  provided  further,  That  in  the  event  of  actual  or  threatened  hos- 
tilities the  President,  when  so  authorized  by  Congress,  may  summon 
all  furloughed  soldiers  who  belong  to  the  Army  Beserve  to  i-ejoin 
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their  respective  organizations,  and  during  Uie  toiitindance  of  their 
service  with  such  organzations  they  shall  receive  the  pay  and  allow- 
ances authorized  bylaw  for  soldiers  serving  therein,    •    •    "." 

It  is  assumed  that  in  compliance  with  the  provisions  of  the  above- 
quoted  law  the  accounts  of  said  reservist  were  closed  and  that  he  was 
paid  in  full  up  to  and  including  February  15,  1916,  the  day  imme- 
diately preceding  the  dat«  his  furlough  (without  pay  or  allow- 
ances) to  the  Army  Beserve  became  effective.  Such  furlough  was 
not  in  the  nature  of  a  discharge  from  the  enlistment  of  February  10. 
1913.  He  could  not  lawfully  claim  a  final  discharge  until  the  ex- 
piration of  his  seven-year  term  of  enlistment,  including  his  term  of 
service  in  the  Army  Reserve  (22  Comp.  Dec,  692).  He  was  a  mem- 
ber of  the  reserve  from  February  16,  1916,  to  July  18,  1916,  when 
he  was  summoned  to  rejoin  Battery  A,  Fifth  Begiment  Field  Ar- 
tillery. On  and  after  July  19, 1916,  he  was  entitled  to  the  same  pay 
and  allowances  authorized  by  law  for  soldiers  of  the  same  grade  and 
enlistment  period  serving  therein.  The  following  provisions  of  sec- 
tions 31  and  32  of  the  natioual-defense  act  of  June  3,  1916  (39  Stat., 
188),  are  applicable  to  the  claim  in  his  case: 

"  Sec.  31.  *  *  * :  Provided  further.  That  subject  to  such  regula- 
tions as  the  President  may  prescribe  for  their  proper  identification, 
and  location,  and  physical  condition,  the  members  of  the  Begular 
Army  Reserve  shall  be  paid  semiannually  at  the  rate  of  $24  a  year 
while  in  the  reserve," 

"  Sec.  32.  *  *  * :  When  mobilized  by  order  of  the  President,  the 
members  of  the  Regular  Army  Reserve  shall,  so  long  as  they  may 
remain  in  active  service,  receive  the  pay  and  allowances  of  enlisted 
men  of  the  Regular  Aiiny  of  like  grades  *  *  *:  Provided  fur- 
ther. That  upon  reporting  for  duty,  and  being  found  physically 
fit  for  service,  members  of  the  Regular  Army  R^rve  shall  receive  a 
sum  equal  to  $3  per  month  for  each  mcmth  during  which  they  ^^Tl 
have  belonged  to  the  reserve,  as  well  as  the  actual  necessary  cos*  of 
transportation  and  subsistence  from  their  homes  to  the  places  at 
which  they  may  be  ordered  to  report  for  duty  under  such  summons : 
•     •     • » 

Under  the  provisions  of  section  31  the  soldier  in  question  became 
entitled  to  the  sum  of  $3.07,  being  $2  per  month  for  period  from  June 
8,  1916,  the  date  of  the  law,  to  July  18,  1916,  the  day  his  furlough 
ended;  and  under  the  provisions  of  section  82  he  became  entitled  on 
July  19,  1916,  to  $15.30,  being  $8  per  month  for  entire  period  of  his 
furlough,  namely,  from  February  16,  1916,  to  July  18,  1916,  inclu- 
sive. So  much  of  paragraph  86,  Regulations  for  the  Regular  Army 
Reserve,  published  August  15,  1916,  as  conflicts  with  this  decision  is 
invalid.  See  paragraph  4,  Judge  Advocate  General's  opinion  of 
April  9,  1917,  in  this  case. 

Before  a  general  court-martial  convened  at  Fort  Bliss,  Tex,,  he 
was  arraigned  and  tried  on  the  charge,  **  violation  of  the  thirty-ninth 
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article  of  war."  He  was  found  guilty  and  sentenced  "  to  be  dishonor- 
ably discharged  from  the  service  of  the  United  States;  to  be  confined 
at  hard  labor  at  such  place  as  the  reviewing  authority  may  direct  for  ' 
six  months;  and  to  forfeit  all  pay  and  allowances  now  due  or  to 
become  due  while  in  confinement  under  this  sentence." 

The  period  of  confinement  at  hard  labor  was  reduced  to  two  months 
by  the  reviewing  authority.  As  thus  mitigated  the  sentence  was  ap- 
proved by  competent  authority  and  promulgated  in  orders  dated 
December  9, 1916,  and  he  was  dishonorably  discharged  at  Camp  Fort 
Bliss,  Tex.,  January  14,  1917. 

When  this  man  enlisted  as  "  a  soldier  in  the  Army  of  the  United 
States  of  America  for  the  period  of  seven  years  in  active  service  and 
in  the  Army  Beserve  for  the  periods  and  under  the  conditions  pre- 
scribed by  law,  unless  sooner  discharged  by  proper  authority,"  he 
agreed  to  serve  honestly  and  faithfully  and  "to  accept  from  the 
United  States  such  bounty,  pay,  rations,  and  clothing  as  are  or  may 
be  established  by  law."  (See  form  of  enlistment  contract  in  par. 
'  855,  Army  Regulations,  1913.) 

I  am  of  the  opinion  that  the  items  $8.07  and  $15.30  hereinbefore 
mentioned,  which  became  due  July  Id,  1916,  and  remained  due  and 
unpaid  at  date  of  approval  of  sentence  of  the  general  court-martial, 
as  well  as  the  unpaid  pay  for  active  service,  which  became  due  and 
payable  monthly,  and  the  balance  (if  any)  due  him  on  account  of 
clothing  and  other  allowances,  must  be  included  in  the  "pay  and 
allowances"  forfeited  by  the  senteace.  The  question  presented  is 
answered  accordingly. 

This  view  of  the  matter  is  in  consonance  with  the  decision  of  the 
United  States  Supreme  Court  in  the  case  of  United  States  v,  Landere, 
92  U.  S.,  80.  In  that  case  there  was  a  forfeiture  of  "pay  and  allow- 
ances "  to  a  certain  date.    The  court  decided  that — 

"The  bounty  which  the  petitioner  claimed  was  included  in  the 
allowances  forfeited.  Under  the  term  '  allowances '  everything  was 
embraced  which  could  be  recovered  from  the  Government  by  the 
soldier  in  consideration  of  his  enlistment  and  services  except  the 
stipulated  monthly  compensation  designated  as  pay." 


ATUnOV  rAT,  VATT. 

Actual  flflDg  In  aircraft  la  ncceasarlly  iDcloded  In  tlie  dntr  "  Invcdvlng  actual 
fl;tng  In  aircraft,"  for  which  additional  pay  1b  provided  In  tbe  act  of 
March  3,  1915,  for  offlcera  and  enlisted  men  of  the  Navy ;  and,  accordingly, 
In  any  case  where  an  officer  or  enlisted  man,  detailed  to  dnly  "  Involving 
actual  flying,  etc.,"  Is  not  engaged  In  actual  flying  for  an  nnreasonnble 
period  after  hla  mrder  of  detail,  payment  ot  the  addlUonnl  pay  provided  in 
iracb  act  U  not  anthorlced. 
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Comptroller  W«rwiek  to  the  SecreUry  of  the  Navy,  April  21,  1917: 

By  your  submission  of  March  20,  1917,  you  ask  that  I  decide  cer- 
tain questions  presented  to  you  for  my  decision  by  Passed  Asst.  Pay- 
master John  H.  Gunnell,  United  States  Navy,  of  the  aeronautic  sta- 
tion, Pensacola,  Fla. 

The  questions  submitted  by  Passed  Asst.  Paymaster  Gunnell,  with 
his  accompanying  statement  of  facts,  are  as  follows: 

"  1.  A  decision  of  the  Comptroller  of  the  Treasury  is  revested  as 
to  the  vouchers  which  must  oe  filed  with  the  accounts  of  officers  and 
enlisted  men  of  the  Navy  and  of  the  Naval  Militia  to  substantiate 
credits  on  pay  rolls  for  extra  pay  provided  by  statute  for  detail  for 
duty  involving  actual  flying  in  aircraft. 

"2.  There  have  been  received  this  day  by  transfer  the  accounts  of 
26  officers  and  44  enlisted  men  of  the  Navy  and  of  certain  officers  and 
enlisted  men  of  the  Naval  Militia,  all  of  whom  are  in  possession  of 
orders  detailmc  them,  so  read  the  orders  •  •  •  'for  duty  in- 
volving actual  flying  in  aircraft,  including  balloons,  dirigibles,  and 
aeroplanes,  in  accordance  with  an  act  of  Congress  approved  March  3, 
1915.'  Three  copies,  typical  of  the  form  in  which  these  orders  are 
drawn,  are  inclosed, 

"3.  Before  making  payments  of  extra  pay  to  which  these  officers 
and  enlisted  men  may  oe  entitled  by  reason  of  these  'flying'  orders, 
the  Comptroller's  decision  is  requested  as  to  whether  certified  copies 
of  such  orders  will  be  sufficient  to  establish  all  facts  necessary  to  sub- 
stantiate credits  for  '  aviation  pay '  on  the  pay  rolls. 

"  4.  Should  it  he  held  that  tne  orders  prove  only  the  '  detail,'  and 
that  further  evidence  is  required  to  ^ow  that  the  duties  to  which 
detail  is  made  do  actually  involve  flying  in  aircraft,  decision  is  re- 
quested : 

"(a)  As  to  the  number  and  duration  of  flights  which  must  be 
made  during  a  quarter  or  shorter  pay  period,  and  as  to  the  nature 
of  voucher  required  to  prove  these  flights;  or 

"(i)  As  to  nature  of  voucher  which  without  certifying  actual 
flights  will  still  prove  to  the  satisfaction  of  the  accounting  officers  of 
the  Treasury  that  flying  is  actually  involved  in  duty  assigned;  and 
will  entitle  the  officer  or  man  detailed  to  be  credited  with  and  re- 
ceive the  extra  compensation  provided  by  the  act  of  March  3,  1915." 

You  are  advised  that  certified  copies  of  orders  to  officers  and  men 
(not  in  Naval  Flying  Corps)  of  the  regular  naval  service  and  of 
the  naval  militia  reading  (as  per  sample  copy  inclosed)  — 

"  You  are  hereby  designated  student  naval  aviator  (or  naval  avia- 
tor as  the  case  may  be)  for  duty  involving  actual  flying  in  air  craft, 
including  balloons,  dirigibles,  and  aeroplanes,  in  accordance  with  an 
act  of  Congress  approved  March  3,  1915," 

are  not  in  themselves  sufficient  to  establish  all  facts  necessary  to  sub- 
stantiate credits  for  aviation  pay  on  the  pay  rolls. 

The  statute  does  not  confer  a  right  to  the  35  and  50  per  cent  avia- 
tion pay  merely  by  reason  of  the  fact  that  an  order  has  been  issued 
reciting  the  fact  that  an  officer  or  man  is  detailed  to  the  duty  in 
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question.  (Act  of  Mar.  3,  1915,  38  Stat.,  939.)  The  detail  it  con- 
templates is  the  selection  or  setting  apart  of  an  officer  or  man  for  a 
duty  "involving  actual  flying  in  air  craft,"  "Involving  actual  fly- 
ing in  air  craft "  means  including  actual  flying  in  air  craft  as  a  neces- 
sary or  logical  consequence  of  the  detail.  Unless  the  duty  for  which 
the  officer  is  detailed  in  fact,  therefore,  includes  actual  flying  in  air 
craft,  the  detail  is  not  such  a  detail  as  the  statute  contemplates  and 
the  increased  pay  which  it  provides  does  not  become  payable. 

The  statut«  does,  therefore,  make  mandatory  actual  flying  in  air 
craft  by  a  detailed  officer  or  man  as  a  requisite  for  the  aviation  pay 
it  provides  for.  It  does  not,  however,  fis  the  number  of  flights  or 
the  frequency  of  the  flights  or  the  duration  of  the  flights  that  the 
actual  flying  involved  shall  include.  In  the  absence  of  any  regula- 
tion by  you  to  that  effect  an  officer  or  man  to  whom  orders  of  detail 
bad  issued  and  whose  flight  record  is  kept  by  the  Bureau  of  Navi- 
gation under  G.  O.  205,  April  12,  1916,  showed  no  flight  since  the 
order  of  detail,  or  for  an  unreasonable  length  of  time  after  order 
of  detail,  would  not  for  that  time  be  in  fact  detailed  to  duty  involving 
actual  flying  and  would  not  be  entitled  to  the  35  or  50  per  cent  avia- 
tion pay.  As  to  what  would-be  considered  by  this  office  as  such  an 
unreasonable  time  would  depend  upon  the  facts  in  each  particular 
case,  and  is  not  a  question  concerning  which  I  can  advise  you  gen- 
erally. 

As  to  certificates  for  use  as  evidence  for  payment  of  the  35  and  SO 
per  cent  aviation  pay,  you  are  advised  that  they  should  show  the 
capacity  in  which  the  officer  or  man  is  detailed ;  the  duty  to  which 
detailed ;  the  station  where  he  is  in  the  performance  of  the  duty  for 
which  detailed ;  the  days,  if  any,  in  the  period  for  which  the  pay  is 
claimed  during  which  absent  from  duty  (in  the  case  of  details  of 
Ifaval  Militia  officers  or  men  to  service  schools) ;  that  said  duty  dur- 
ing the  period  of  current  detail  had  included  actual  flight  by  him 
in  aircraft ;  and  the  date  of  the  last  flight  made. 

The  certificate  should  be  made  by  the  officer  or  man  claiming  the 
increase  of  pay  and  should,  in  the  case  of  either,  bear  the  approval 
of  the  commandant.  In  the  case  of  an  enlisted  man  the  approval  of 
his  certificate  by  the  officer  immediately  in  charge  of  him  should 
precede  that  of  the  commandant. 

Nothing  in  such  a  certificate  or  in  any  certificate  of  fact  can,  how- 
ever, preclude  either  the  auditor  or  this  office  from  an  inquiry  into. 
the  facts  when  deemed  necessary. 

The  order  designating  an  officer  as  a  student  naval  aviator — ^in  the 
event  the  term  "  designated "  is  being  used  in  the  sense  of  "  de- 
tailed " — and,  in  addition,  a  copy  of  the  appointment  of  the  officer 
as  a  student  naval  aviator,  should  accompany  the  certificate  as  above, 
and  in  the  case  of  an  officer  detailed  as  a  naval  aviator,  evidence 
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of  his  qualification  as  a  naral  aviator  in  addition  to  his  ordet  of 
detail  should  accompany  his  certificate.  (Act  of  Mar.  3,  1915,  88 
Stat,  939;  81  MS.  Comp.  Dec.,  341,  to  the  Secretary  of  the  Nary, 
Apr.  19,  1917.) 

As  to  limitation  of  aviation  pay  for  naval  militia  officers  and  men 
to  time  in  actual  attendance  at  a  service  school,  and  as  to  evidence 
generally  for  aviation  pay  to  them,  see  decision  to  the  Secretary  of 
the  Navy,  April  19,  1917,  supra.  Aa  to  Naval  Flying  Corps,  see 
decision  to  Secretary  of  the  Navy,  April  18,  1917  (28  Comp.  Dec, 
683). 


PXKSOVAL  DTniKIZS,  ALA8EAK  EKOnrZUntS  COIOIZHIOV. 

Station  contractors  wbo  perform  work  In  connection  wltb  tbe  bnlldlng  of  rail- 
roads In  Alaska,  not  by  the  day  or  bour,  bnt  at  unit  prices  flzed  In  tbetr 
coDtrticts,  as  a  certain  jimount  per  acre  for  clearing  ground,  etc,  are  not 
employees  of  tbe  United  States  wltbln  the  meaning  of  the  Injured  em- 
ptoyeee'  compensatloD  act  of  September  7,  1916. 
Comptroller  Warwick  to  the  Seoretaij  of  the  lateilor,  April  tS,  1117: 

I  have  your  letter  of  the  13th  instant  requesting  decision  as  to 
whether  station  contractors  who  are  engaged  in  railroad  construc- 
tion work  in  Alaska,  under  direction  of  the  Alaskan  Engineering 
Commission,  are  employees  of  the  United  States  within  the  meaning 
of  the  act  of  September  7,  1916  (39  Stat.,  742),  entitled  "An  act  to 
provide  compensation  for  employees  of  the  United  States  suffering 
injuries  while  in  the  performance  of  their  duties,  and  for  other 
purposes." 

These  station  contractors  form  a  partnership  for  the  purpose  of 
entering  into  a  contract  with  the  Alaskan  Engineering  Commission 
to  perform  a  specified  quantity  of  work.  The  form  of  contract 
entered  into  is  as  follows: 

"This  agreement,  made  this  day  of  ,  A.  D.  , 

between  the  Alaskan  Engineering  Commission,  by ,  duly 

authorized  by  the  said  commission,  and  ,  heranafter 

designated  as  the  contractor. 

Witnesseth:  The  said  parties  covenant  and  agree  that: 

AkticLiE  1.  The  contractor  will  execute  and  perform  all  the  work 

called  for  in  attached  proposal,  dated  ,  and  specifications, 

made  a  part  hereof,  in  accordance  with  all  conditions,  stipulations, 
and  agreements  therein,  said  work  being  on  that  portion  of  the 
commission's  railroad  between 

Station and  station . 

Article  2.  Said  work  shall  be  begun  not  later  than  and 

completed  not  later  than . 

AsTicLB  3.  In  consideration  of  such  full  performance,  the  con- 
tractor shall  be  paid  as  in  such  proposal  and  specifications  provided. 
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Anncui  4.  No  interest  in  this  agreement  bIulU  be  tntnsferred  by 
the  contractor  to  any  other  party  without  ttie  consent  of  the  com- 


In  agreement  hereto  the  undersigned  have  hereunto  aet  oar  huu^ 

this day  of ,  191 — ,  at ,  Alaeka. 

Witnesses  as  to  signatures  : 


Approved : 


Chairman  Alaskan  Engineering  Commission. 

Alaskan  Emoikkertno  Comhibsion, 
By ,  Commissioner. 


Member  of  Partnership.'* 
The  proposal  and  specifications  provide  that  payment  shall  be 
made  for  the  work  performed  at  unit  prices  agreed  upon,  as  so  much 
per  acre  for  clearing  of  right  of  way,  so  much  per  cubic  yard  for 
excavation,  etc.  The  contractors  actually  perform  the  work  them- 
selves, employing  additional  labor  only  in  emergencies,  but  they  are 
paid  not  as  employees  but  as  contractors,  payments  being  made  only 
upon  completion  of  the  work  covered  by  the  contract  at  the  unit 
prices  fixed  therein  and  subject  to  the  various  provisions  of  the  pro- 
l>osal  relative  to  time  of  completion,  deductions,  charges,  etc.  In 
view  of  these  conditions  it  must  be  held  that  these  station  contractors 
are  not  employees  of  the  United  States  within  the  meaning  of  the 
act  in  question. 


BBomnHa  of  pat  dvdbr  APiozHTiaira. 

An  offlcer  or  employee  of  the  Oovernment  Is  not  entitled  to  par  iiDd«r  his  Bi^ 
potntment  from  any  date  prior,  not  only  to  the  date  of  acceptance  of,  but 
also  to  that  on  which  he  received  notice  of.  his  appointment 

Deolilon  by  ComptroIlR  Tanriek,  April  SB,  1917: 

John  F.  McVey,  warrant  quartermaster's  clerk,  United  States  Ma- 
rine Corps,  applied  April  2,  1917,  for  revision  of  the  action  of  the 
Auditor  for  the  Navy  Department  in  disallowing,  per  settlement 
No.  141711,  December  21, 1916,  his  claim  for  pay  for  August  29  and 
80,  1916. 

The  auditor's  disallowance  is  as  fallows : 

"Claimant  was  appointed  clerk  in  the  Quartermaster's  Depart- 
ment for  duty  where  services  required  a  salary  of  $1,400  per  annum 
ae  provided  by  act  of  March  3, 1916. 
«U0'— TOL  28— IT 38 
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"  The  act  of  Congress  approved  August  29, 1916^  making  appro|)ri- 
ations  for  the  fiscal  year  1917  made  no  appropriation  or  provision 
for  the  payment  of  the  salary  of  the  position  which  he  held.  lu 
effect  the  position  was  abolished. 

^' House  resolution  17172  of  the  64th  Ccmg.,  approved  July  31, 
1916,  eztendinz  the  appropriations  for  the  month  of  August,  1916, 
says:  'That  all  appropriations  for  the  necessary  operations  of  the 
Crovemment,  etc.,  wnich  shall  remain  unprovided  for  on  the  30th  dav 
of  June,  1916,  are  continued  and  made  available,  etc.,  for  the  month 
of  August,  1916,  unless  the  regular  avpropriattona  provided  there- 
for m  bUU  now  pending  in  Congress  shaU  have  been  previously  made 
for  the  service  of  the  fUcal  year  1917.^ 

"  The  appropriation  for  the  payment  of  his  salary  was  specific  and 
limited  as  to  duration  and  ceased  upon  the  passage  of  the  act  of 
August  29,  1916." 

The  act  of  March  3, 1915  (38  Stat.,  949),  making  appropriatiMi  for 
the  Naval  Establishment  for  the  fiscal  year  1916,  provides: 

"*  *  *  in  the  Quartermaster's  Department  for  duty,  where  their 
services  are  required,  four  clerks  at  $1,400  each." 

The  appropriation  for  four  clerks  in  the  Quartermaster's  Depart- 
ment was  extended  for  the  months  of  July  and  August,  1916,  by  the 
acts  of  June  30,  1916  (39  Stat,  242),  and  July  81,  1916  (39  Stat., 
431).  No  appropriation  was  made  for  the  above  positions  for  the 
fiscal  year  1917. 

The  act  of  August  29,  1916  (39  Stat.,  611),  making  appropriation 
for  the  Naval  Establishment  for  the  fiscal  year  1917,  provides: 

"That  the  warrant  grades  of  *  *  *  quartermaster  clerk  are 
hereby  established,  and  the  appointment  as  herein  prescribed  of 
•  *  *  twenty  quartermaster  s  clerks  is  hereby  authorized  •  •  *. 
They  shall  be  appointed  from  the  noncommissioned  officers  of  the 
Marine  Corps  and  clerks  to  quartermasters  now  serving  as  such  and 
who  have  performed  field  service." 

Prior  to  the  act  of  August  29, 1916,  appellant  was  one  of  the  clerks 
in  the  Quartermaster's  Department  of  the  Marine  Corps  as  provided 
in  the  act  of  March  3,  1916,  and  was  paid  at  the  rate  of  $1,400  per 
annum.  On  March  16,  1916,  he  was  ordered  to  proceed  to  Haiti  for 
duty  in  the  Quartermaster's  Department  of  the  first  brigade  of 
jnarines  and  was  serving  in  that  capacity  at  the  time  of  the  passage 
of  the  act  of  August  29, 1916. 

On  August  29,  1916,  the  President  appointed  appellant  a  quarter- 
master's clerk  in  the  Marine  Corps,  and  by  cablegram  from  the  com- 
mandant of  the  Marine  Corps,  dated  August  31,  1916,  he  was  in- 
structed to  "  wire  acceptance  and  execute  oath  of  office  immediately." 
He  executed  the  oath  of  office  August  Slf  1916. 
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The  Major  General  Commandant  of  the  Marine  Corps  on  Septem- 
ber 5, 1916,  addressed  the  following  letter  to  appellant : 

"  The  President  of  the  United  Stntes  having  appointed  you  a  quar- 
termaster's clerk  in  the  Marine  Corps  from  Au^st  29, 1916,  with  the 
rank  of  warrant  officer  in  the  Navy,  I  have  the  pleasure  to  inclose 
your  warrant  dated  August  29,  1916,  receipt  of  which  will  be 
promptly  acknowledged." 

Appellant  was  paid  as  a  clerk  in  the  Quartermaster's  Department 
at  the  rate  of  $1,400  per  annum  for  August  29  and  30,  1916,  and  pay 
for  these  two  days  amounting  to  $7.78  was  checked  against  his  ac- 
count for  the  month  of  September.  His  claim  is  for  pay  for  these 
two  days.  The  auditor's  action  in  disallowing  pay  as  a  clerk  in  the 
Quartermaster's  Department  is  affirmed,  there  being  no  appropria- 
tion from  which  same  could  be  paid. 

It  does  not  appear  that  Mr.  McVey's  appointment  as  quartermas- 
ter's clerk  in  the  Marine  Corps  dated  August  29,  1916,  was  to  take 
effect  on  taking  the  oath,  and  in  the  absence  of  such  a  stipulation  he 
is  entitled  to  the  salary  of  the  office  to  which  he  was  appointed  from 
and  Including  the  date  he  accepted  the  appointment  (i  Comp. 
Dec.,  602.) 

He  could  not  possibly  accept  the  appointment  prior  to  the  date  he 
received  notice  of  same,  which  was  August  31,  1916.  Any  services 
he  may  have  rendered  on  August  29  and  30  were  those  of  a  de  facto 
officer  and  can  not  be  viewed  as  an  implied  acceptance  of  an  appoint- 
ment of  which  he  had  no  knowledge  or  notice  and  under  which  he 
was  not  acting.  He  accepted  the  appointment  on  August  31,  imme- 
diately upon  receipt  of  notice  of  same,  and  I  am  of  the  opinion  that 
be  can  not  he  paid  under  his  appointment  for  any  time  prior  to  that 
date  (57  MS.  Comp.  Dec.,  444,  April  25,  1911). 

The  action  of  the' auditor  is  affirmed.    •    •    • 


COmCVTATIOH    OF   Q1TABTEKB,   NirSSE   COKPS    (FEXALE),   HATT. 

Members  nf  tlie  Female  Nurw?  Corps  of  the  Navy  are  entitled  to  conunntatloD  irf 
allowance  tor  quarters  at  the  rate  Qxed  In  the  act  of  June  24,  1910,  and  not 
by  assimilation  with  the  rate  provided  in  the  act  of  Alarch  4, 1915,  for  mem- 
bers of  the  Female  Nnrse  Corps  of  the  Army. 

Cemptr»llor  Warwlek  to  tli«  Storetaiy  of  th«  Havy,  April  37, 1917: 

By  your  submission  of  the  I7th  instant  I  am  asked  to  decide 
whether  the  rate  of  commutation  of  quarters  to  which  members  of 
the  Navy  Nurse  Corps  (female)  are  entitled  "when  on  detached 
service,  or  assigned  to  special  duty  in  places  where  there  are  no 
public  quarters  available,"  is  $24  per  month,  or  $15  per  month,  pay- 
able in  your  discretion. 
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By  the  act  of  May  18, 1908  (35  Stet.,  146),  the  aUowances  of  Navy 
nurses  were  assimilated  with  those  then  provided  or  thereafter  to 
be  provided  for  the  Nurse  Corps  (female)  of  the  Army. 

No  allowance  for  commutation  of  quartets  was  then  provided 
for  the  Nurse  Corps  (female)  of  the  Army,  and  none  was  thereafter 
provided  until  March  4,  1915. 

In  the  absence  of  such  a  provision  it  was  therefore  held,  January 
6,  1910  (16  Comp.  Dec.,  415),  that  members  of  the  Navy  Nurse 
Corps  (female)  were  not  entitled  to  a  commutatiixi  of  quarters 
allowance. 

Subsequently,  Congress,  by  legislation  of  June  24,  1910,  conferred 
a  direct  right  on  Navy  female  nurses  to  the  allowance,  by  author- 
izing you  "  in  your  discretion "  to  "  allow  members  of  the  Navy 
Nurse  Corps  (female)  $15  per  month  in  lieu  of  quarters  when  Gov- 
ernment quarters  are  not  available."     (36  Stat,  606.) 

Congress  has  since  annnally  appropriated  for  "commutation  of 
quarters  for  *  *  •  members  of  the  Nurse  Corps  (female)  of 
the  Navy." 

Prom  June  24, 1910,  to  March  4, 1916,  ArmJ  nurses  remained  with- 
out a  right  to  the  allowance,  and  the  rights  of  the  two  forces  in  this 
respect  were  unassimilated.  On  Manji  4,  1915,  a  right  to  a  commu- 
tation of  quarters  allowance  was  conferred  on  Array  nurses  by  the 
following  legislation: 

"  For  commutation   of  quarters,  to    *    *    *    members   of   Uie 
Nurse  Corps    *    ♦    *    $640,000. 
"  Provided,  That  hereafter,  at  places  where  there  are  no  public 

Quarters  available,  commutation  for  the  authorized  allowances  there- 
or  shall  be  paid  to  *  *  *  members  of  the  Nurse  Corps 
•     *     •     at  the  rate  of  $12  per  room  per  month ;     *     *     * 

"  Provided  further.  That  hereafter  the  Secretary  of  War  may  de- 
termine where  and  when  there  are  no  public  quarters  available  within 
the  meaning  of  this  or  any  other  act.      (38  Stat,  1069.) 

Following  this  legislation  an  Army  regulation  was  issued  fixing 
two  rooms  as  the  quarters  allowance  for  each  member  of  the  Army 
Nurse  Corps  "on  detached  service  or  assigned  to  special  duty  in 
places  where  there  are  no  public  quarters  available."  (Army  Kegu- 
lations,  par.  1045,  C.  A.  R.,  June  24, 1915.) 

Your  submission  therefore  necessitates  the  determining  of  whether 
this  authorization  to  Army  nurses  of  $24  per  month  as  a  commuta- 
tion of  quarters  allowance  operates  to  entitle  Navy  female  nurses  to 
an  identical  allowance  by  reason  of  the  assimilation  of  their  future 
allowances  to  those  of  Army  female  nurses  by  the  act  of  May  IS,  190S. 

It  would  have  thus  operated  but  for  the  intervening  legislation 
of  June  24,  1910.  On  that  date  the  right  of  Navy  female  nurses 
to  a  commutation  of  quarters  allowance  was  an  indirwit  ccmtangmt 
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one — indirect  b;  reason  of  its  aasintilation  to  those  of  Army  nurses 
and  contingent  because  of  its  being  dependent  upon  the  subsequent 
creation  of  such  s  right  for  Army  nurses. 

The  fact  diat  Congress  had  conferred  on  Navy  female  nurses  this 
indirect  contingent  right  did  not  preclude  it  from  superseding  it 
with  a  direct  positive  right.  This  it  did  by  the  le^slation  of  June 
34,  1910.  Kavy  female  nurses  could  not  thereafter  be  both  directly 
entitled  to  a  commutation  of  quarters  allowance  and  continue  to  be 
indirectly  entitled  to  one.  The  provision  conferring  on  them  a  direct 
right  to  this  particular  allowance,  therefore,  superseded  and  re- 
pealed their  indirect  contingent  right  to  one  and  excepted  thereafter 
the  allowance  of  commutation  of  quarters  for  members  of  the  Kavy 
Nurse  Corps  {female)  from  the  allowances  for  the  Nurse  Corps  (fe- 
male) of  the  Army  to  which  they  had  been  assimilated  by  the  act  of 
May  13,  1908.  There  has  been  no  subsequent  legislation  reassimi- 
lating  this  allowance  for  the  Navy  force  with  that  of  the  Army 
force. 

You  are  advised  therefore  that  in  the  absence  of  any  legislation 
since  June  24,  1910,  equalizing  the  right  of  Navy  female  nurses  as 
'  to  a  commutation  of  quarters  allowance  with  that  conferred  on 
Army  female  nurses  by  the  act  of  March  4,  1915,  the  legal  right  of 
Navy  female  nurses  to  a  commutation  of  quarters  allowance  is  crai- 
fined  to  that  conferred  on  them  by  the  act  of  June  24,  1910,  $16  per 
month,  payable  in  your  discretion,  when  Qovemment  quarters  are 
not  available. 


AOCOTnrmra  fob  post  ektrt  vzbb  fazb  to  oollbctobb  of  ctjbtoxb. 

Post  entry  fees  paid  to  collectors  of  customs  for  the  formal  entry  of  vessels  at 
customhouses  are  collectloas  within  the  Jurisdiction,  not  of  the  Secretary 
of  the  Treasury,  but  of  tbe  Secretary  of  Commerce,  and  should  be  reported 
In  accounts  rendered  by  the  Department  of  Commerce  to  tbe  Auditor  for 
the  State  and  Other  Departments. 

Btetoloa  hr  CovptroUer  Warwisk,  April  Wt,  1&17: 

The  Auditor  for  the  State  and  Other  Departments  submits  for 

approval,  disapproval,  or  modification  his  decision  of  April  12, 1917, 

as  follows: 

"  The  accounts  of  the  collector  of  customs  at  New  Orleans,  La., 
October,  1916,  rendered  to  the  Department  of  Commerce  and  received 
for  examination  in  this  office  contain  entries  of  collections  of  the  fee 
for  post  entry.  This  collector  treats  the  amount  received  on  this 
account  as  a  navigation  fee  consistently  with  the  list  of  such  fees  car- 
ried on  catalogue  No.  1006  of  the  Department  of  Commerce,  copy  of 
which  is  inclosed.  A  number  of  collectors  of  customs  include  in  tneir 
accounts  under  the  Department  of  Commerce  the  collections  of  post 
entry  feea    I  learn  from  the  office  of  the  Auditor  for  the  Treasury 
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Department  that  the  accounts  of  some  collectors  of  customs  rendered 
to  the  Treasury  Department  and  received  in  that  office  for  audit  con- 
tain also  entries  of  post  entry  fees  under  the  caption  of  customs  fees. 
This  is  in  accordance  with  the  table  of  customs  fees  which  is  a  part  of 
article  980  of  the  customs  regulations  of  1915.  The  post  entry  fee  is 
in  fact  the  first  number  on  the  list.  A  specific  instance  of  the  inclu- 
sion of  these  fees  in  the  accounts  received  by  the  Auditor  for  the 
Treasury  Department  is  the  account  of  the  collector  of  customs  at 
Seattle,  Wash.,  for  November,  1916. 

"  It  will  thus  be  seen  that  the  fees  received  for  an  identical  service 
are  governed  by  no  one  rule  but  appear  occasionally  in  the  Treasury 
accounts  under  one  caption,  occasionally  in  the  Commerce  accounts 
under  another.  A  continuation  of  this  diversity  of  practice  is  plainly 
undesirable  if  for  no  other  reason  than  that  in  the  annual  combined 
statement  of  receipts  and  expenditures  the  reports  of  customs  fees 
received  by  the  Treasury  Department  and  of  Commerce  fees  received 
by  the  Department  of  Commerce  are  necessarily  inaccurate. 

"  The  post  entry  is  a  procedure  required  by  section  2887,  R.  S.  It 
is  a  course  supplemental  to  the  procedure  prescribed  in  section  2774, 
B.  S-,  that  is  the  formal  entry  of  the  vessel  at  a  customhouse..  The 
entry  consists  of  a  report  of  the  arrival  of  the  vessel  and  subsequently 
a  report  (in  practice  the  two  reports  are  combined)  of  the  cargo  in 
the  form  of  a  manifest.  The  post  entry  becomes  necessary  where 
variation  is  found  between  the  report  or  manifest  and  the  cargo, 
when  an  addition  to  the  report  or  manifest,  that  is,  the  post  entry 
is  required.  The  act  of  February  14, 1903,  section  10  (82  Stat,  829), 
transferred  to  the  jurisdiction  of  the  Secretary  of  Commerce  and 
Labor  (Secretary  of  Commerce  under  act  of  Mar.  4,  1913,  37  Stat., 
736)  'all  duties,  power,  authority,  and  jurisdiction,  whether  super- 
visory, appellate,  or  otherwise,  now  imposed  or  conferred  upon  the 
Secretary  of  the  Treasury  by  acts  of  Congress  relating  to  merchant 
vessels  or  yachts,  their     •     ♦     *     entry,  clearance,  etc.' 

"  I  avail  myself  of  the  ruling  in  23  Comp.  Dec.,  448,  to  submit  for 
approval,  modification,  or  disapproval  the  decision  that  the  pest 
entry  fees  paid  to  collectors  of  customs  by  virtue  of  the  procedure 
prescribed  in  the  last  sentence  of  section  2887,  R.  S.,  are  collections 
within  the  jurisdiction  of  the  Secretary  of  Commerce  as  relating  to 
the  entry  of  the  vessels,  and  that  report  of  such  collections  should  be 
made  in  the  accounts  rendered  to  the  Department  of  Commerce  and 
received  for  examination  by  the  Auditor  for  the  State  and  Other 
Departments." 

By  section  10  of  the  act  of  February  14,  1908  (32  Stat.,  829),  all 
duties,  power,  authority,  and  jurisdiction  theretofore  imposed  or 
conferred  upon  the  Secretary  of  the  Treasury  by  acts  of  Congress 
relating  to  entry,  etc,  of  merchant  vessels  or  yachts  were  transferred 
to  and  imposed  and  conferred  upon  the  Secretary  of  Commerce  and 
Labor, 

It  is  understood  that  the  fee  prescribed  by  section  2654,  Revised 
Statutes,  for  entry  of  a  vessel  under  section  2774,  Revised  Statutes,  is 
invariably  collected  and  accounted  for  to  the  Department  of  Com- 
merce on  catalog  Xa  1008  as  a  navigation  fee.  Thia  ia  in  acccvd  with 
the  law.  C.iHH^Ic 
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The  question  raised  by  the  auditor  concerns  the  manner  of  ac- 
counting for  post  entry  fees  received  under  the  following  provision 
of  section  2887,  Bevised  Statutes: 

"  *  *  *  But  in  all  such  cases  the  master  of  any  vessel  shall  be 
required  and  shall  make  a  post  enttr  or  addition  to  the  report  or 
manifest  by  him  delivered  of  any  ana  all  merchandise  omittCK]  to  be 
included  and  reported  in  such  manifest;    •    •    •." 

The  post  entry  is  an  additional  or  supplemental  entry  to  correct 
the  original  entry  required  under  section  2774,  Kevised  Statutes,  in 
case  of  mistake  therein.     (Par.  98,  Customs  Regulations,  1915.) 

I  see  no  good  reason  for  accounting  for  the  post  entry  fee  in  a 
different  manner  than  that  for  the  original  entry.  They  both  con- 
stitute business  within  the  jurisdiction  of  the  Bureau  of  Navigation, 
Department  of  Commerce.     (See  25  Opin.  Atty.  Gen.,  152.) 

The  auditor's  decision  is  approved. 


Tbe  Supreme  Conrt  of  the  District  of  Columbia  is  not  an  executive  department, 
nor  an  eetabllshment  under  an  executive  department,  In  WaBhin^on,  and, 
accordingly,  la  not  within  the  operation  of  the  act  of  June  IT,  1910,  relative 
to  the  purchase  of  supplies  for  such  departments  or  establl^ments. 

ComptroUer  Warwick  to  raited  Statei  marihal  of  the  Dlitrlot  of  Colnmbia, 

April  SB,  1917: 

I  have  your  request  of  April  11,  1917,  for  decision  whether  you  are 
authorized  to  pay  from  the  appropriation  "  Miscellaneous  expenses. 
Supreme  Court,  District  of  Columbia,"  an  inclosed  voucher  of  the 
American  Ice  Co.  in  the  amount  of  $30.97,  for  ice  purchased  for  the 
use  of  the  Supreme  Court  of  the  District  of  Columbia  for  the  quarter 
ended  March  31, 1917. 

Tour  doubt  as  to  your  authority  to  pay  this  voucher  arises  from 
tnrcumstances  stated  by  you  as  follows: 

"  Ice  for  the  use  of  the  courts  of  the  District  and  for  the  United 
Stat«s  marshal's  office  has  for  several  years  been  purchased  from  the 
American  Ice  Co.  at  the  rate  of  32  cents  per  100  pounds,  at  which 
rate,  I  understand,  the  said  company  had  heretofore  formed  contracts 
with  the  General  Supply  Committee  of  the  Government. 

"  It  was  recently  brought  to  my  attention  that  one  Grover  C.  Najlor 
was  awarded  the  contract  for  ice  for  the  use  of  the  Government  de- 
partments for  the  fiscal  year  1917  at  the  same  rate  of  32  cents  per  100 
pounds.  There  has  been  some  doubt  as  to  whether  or  not  the  local 
courts  and  offices  connected  therewith  were  to  be  confined  in  their 
purchases  of  supplies  listed  in  the  general  schedule  to  the  specific 
contractor  therein  named.    Having  no  special  instructions  on  the 
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subject  and  the  price  charged  being  the  same  as  heretofore,  the  ice 
for  the  use  of  tne  courts  and  marshal's  office  for  the  District  of 
Columbia  has,  during  the  current  fiscal  year,  been  purchased  from 
the  American  Ice  Co. 

The  mere  fact  alone  that  the  price  charged  is  not  in  excess  of  the 
rate  provided  in  the  contract  with  the  dealer  to  whom  the  award 
had  been  made  by  the  General  Supply  Committee  does  not  authorize 
or  justify  payment  of  the  voucher  presented.  Section  4  of  the  act  of 
June  17,  1910  (36  Stat.,  531),  requires  all  purchases  of  supplies  for 
the  executive  departments  and  other  Government  establishments  in 
Washington,  except  emergency  purchases,  to  be  procured  from  the 
scheduled  contractor  at  the  scheduled  price.  This  office  has  fre- 
quently held  that  purchases  made  in  violation  of  this  law  can  not 
receive  favorable  consideration,  end  that  the  Government  incurs  do 
legal  responsibility  for  acta  of  its  officers  that  are  forbidden  by  law. 

In  decision  of  April  25,  1914  (69  MS.  Comp.  Dec.,  532),  upon  a 
somewhat  similar  case,  involving  a  purchase  made  by  the  superin- 
tendent of  the  United  States  Botanic  Garden,  it  was  said: 

"  Equity  may  require  the  payment  of  the  bill  and  it  may  well  be 
said  that  the  Government  ought  not  to  receive  and  use  goods  and 
refuse  payment,  but  for  the  purpose  of  this  decision  the  unauthorized 
character  of  the  purchase  must  be  conclusive." 

(See  also  18  Comp.  Dec.,  900;  19  id.,  238,  309;  21  id.,  730;  23  id., 
389 ;  65  MS.  Comp.  D$c.,  681,  May  2, 1913 ;  69  id.,  532,  April  25, 1914 ; 
id.,  1491,  June  12, 1914.) 

This  office  has  also  decided  that  the  foregoing  act  does  not  require 
that  supplies  for  the  field  service  of  the  several  executive  depart- 
ments and  other  Government  establishments  shall  be  purchased  in 
the  manner  prescribed  therein  and  that  heads  of  such  departments 
and  establishments  are  not  bound  to  order,  nor  contractors  nnder 
General  Supply  Committee  contracts  to  furnish,  supplies  for  field 
services  that  have  not  been  specifically  included  in  the  contract  (19 
Comp.  Dec.,  834;  20  id.,  4,  42,  188,  578.) 

The  heads  of  such  departments  and  establishments  may,  however, 
with  the  consent  of  the  Secretary  of  the  Treasury,  purchase  supplies 
for  their  field  services  through  the  General  Supply  Committee 
schedules  and  contracts,  if  they  desire  to  do  bo,  provided  the  con- 
tractors consent  and  departmental  service  is  not  prejudiced;  but, 
where  such  contracts  include  supplies  for  a  particular  field  servioe, 
they  will  exclude  any  other  means  of  procuring  such  supplies  for 
that  field  service  except  in  case  of  public  emergency  requiring  imme- 
diate delivery.    (22  Comp.  Dec.,  201.) 
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The  main  question  to  be  decided  in  your  submission  is,  therefore, 
vbetber  or  not  the  Supreme  Court  of  the  District  of  Columbia  is  a 
"  Government  establishment  in  Washington  "  withio  the  meaning  of 
the  above  act  of  June  17, 1910. 

The  legislatitm  leading  up  to  the  above  enactment  of  June  17, 
1910,  may  be  briefly  set  forth  as  follows: 

By  section  3709,  Revised  Statutes,  it  was  enacted  that: 

"  All  purchases  and  contracts  for  supplies  or  services,  in  any  of 
the  departments  of  the  Government,  except  for  personal  services, 
shall  be  made  by  advertising  a  sufficient  time  previously  for  pro- 
posals respecting  the  same,  when  the  public  exigencies  do  not  require 
the  immediate  delivery  of  the  articles,  or  performance  of  the 
service    *    *    •-" 

This  section  was  amended  by  the  act  of  January  27,  1894  (28 
Stat.,  33),  by  adding  at  the  end  thereof  the  following  provision: 

"And  the  advertisement  for  such  proposals  shall  be  made  by  alt 
the  executive  departments,  including  the  Department  of  Labor,  the 
United  States  Fish  Commission,  the  Interstate  Commerce  Commis- 
sion, the  Smithsonian  Institution,  the  Government  Printing  Office, 
the  government  of  the  District  of  Columbia,  and  the  superintendent 
of  the  State,  War,  and  Navy  Building,  except  for  paper  and  ma- 
terials for  use  of  the  Government  Printing  Omce    •    •    *." 

By  section  2  of  the  act  of  April  21,  ISH  (28  Stat.,  62),  the  said 
act  of  January  27,  1894,  was  so  amended — 

"  that  the  provisions  thereof  shall  apply  only  to  advertisements  for 
proposals  for  fuel,  ice,  stationery,  and  other  miscellaneous  supplies 
to  be  purchased  at  Washington  for  the  use  of  the  executive  depart- 
ments and  other  Government  establishments  therein  named." 

Then  comee  the  act  of  June  17,  1910,  above  referred  to,  section  & 
of  which  provides  that — 

"  All  laws  or  parts  of  laws  inconsistent  with  this  act  are  repealed." 

This  act  ia  not  merely  a  modification  or  an  amendment  of,  but  is  a 
substitute  for,  the  preexisting  law  on  the  subject  in  so  far  as  the 
purchase  of  supplies  for  the  departments  and  establishments  at 
Washington  is  concerned.  It  provides  for  the  creation  of  the  general 
supply  committee  in  lieu  of  the  board  provided  for  in  section  3709 
of  the  Revised  Statutes,  as  amended,  composed  of  officers,  one  from 
each  such  department,  designated  by  the  heads  thereof,  the  duties  of 
which  committee  are  to  make,  under  the  direction  of  the  Secretary 
of  the  Treasury,  an  annual  schedule  of  supplies,  and  aid  the  Secre- 
tary in  soliciting  bids,  with  respect  to  which,  when  awards  are  made, 
the  Secretary  of  the  Treasury  is  to  contract  to  purchase  for  tiie 
Government. 

By  the  teno  "  other  Government  establishments  in  Washington," 
Congress  must  have  intended  to  include  only  such  establisbmeats  as 
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are  similar  in  character  to  the  executive  departmente — that  is,  other 
executive  establishments.  There  is  nothing  in  the  legislation  above 
referred  to  which  tends  to  show  that  Congress  intended  it  to  be  oper- 
ative outside  of  executive  departments  and  establishments  of  the 
executive  branch  of  the  Government  in  Washington,  nor  can  each 
intention  of  Congress  be  recognized  by  implication  in  the  absence  of 
such  showing  under  well-defined  rules  of  statutory  construction. 

The  Supreme  Court  of  the  District  of  Columbia  is  not  an  executive 
department,  nor  is  it  an  establishment  under  the  executive  branch 
of  the  Government  in  Washington.  In  this  connection,  it  is  also 
noted  that  the  appropriations  for  salaries  and  maintenance  of  t^e 
Supreme  Court  of  the  District  of  Columbia  are  made  payable,  one- 
half  out  of  the  Treasury  of  the  United  States,  and  the  other  one-half 
from  the  revenues  of  the  District  of  Columbia. 

In  commenting  on  the  application  of  the  foregoing  act  of  June  17, 
1910,  to  this  class  of  appropriations,  the  Attorney  General,  in  28  Op. 
Atty.  Gen.,  438,  holding  that  the  term  "  executive  departments  and 
other  Government  establishments  in  Washington,"  as  used  therein, 
did  not  intend  to  refer  to  the  government  of  the  District  of  Colum- 
bia or  the  several  branches  thereof,  said  (p.  446) : 

"It  would  certainly  be  an  anomaly  if  all  purchases  of  fuel,  ice,  sta- 
tionery, and  other  miscellaneous  supplies  for  the  use  of  the  different 
branches  of  the  government  of  the  District  of  Columbia,  one-half  of 
which  are  by  law  required  to  be  paid  out  of  the  Treasury  of  the 
United  States  and  the  other  half  from  the  revenues  of  the  District 
of  Columbia,  raised  by  taxation  and  license  fees,  should  be  required 
by  Congress  to  be  contracted  for  by  the  Secretary  of  the  Treasury  of 
the  United  States,  and  unless  the  language  of  the  statute  renders 
absolutely  necessary  such  a  construction  the  obvious  inconvenience  of 
such  interpretation  should  forbid  it.  It  is  a  canon  of  construction 
that  all  statutes  should  i-eceive  a  reasonable  interpretation  if  the 
meaning  is  at  all  doubtful  and  that  where  great  inconvenience  will 
result  from  a  particular  construction,  that  construction  is  to  be 
avoided,  unless  the  meaning  of  the  legislation  plainly  requires  it. 

"  In  my  opinion  the  manifest  inconvenience  from  giving  to  the  act 
of  June  17,  1910,  an  interpretation  which  would  reguire  the  Secre- 
tary of  the  Treasury  to  make  contracts  for  supplies  of  fuel,  ice, 
stationery,  and  other  miscellaneous  items  to  be  used  by  the  different 
departments  of  the  government  of  the  District  of  Columbia  forbids 
such  construction  to  be  placed  upon  the  statute  unless  its  language 
is  so  clear  and  specific  that  no  other  construction  can  be  fairly  placed 
upon  it    •    •    •." 

From  the  foregoing  it  seems  to  be  clearly  established  that  the 
Supreme  Court  of  the  District  of  Columbia  is  not  an  executive 
department  or  other  Government  establishment  in  Washington 
within  the  meaning  of  the  foregoing  act  of  June  17, 1910. 

You  are  therefore  advised  that  if  the  voucher  is  correct  in  all  other 
respects  it  may  be  paid. 


DBOISIOITB  OF   THE  COMPTBOLLEB. 


Uader  exlstinj;  law  retired  offlcers  of  the  Navy  or  Marine  Corps,  inclutllng  tboee 
above  the  rank  of  Untenant  commander  and  major,  respectively,  are 
entitled,  while  employed  on  active  dut;  In  time  of  war,  to  the  full  pay  and 
allowances  of  their  respective  grades. 

Comptroller  Warwick  to  the  Beoretary  of  the  ITavy,  April  30,  1D17: 

I  have  your  letter  of  the  14th  instant  requesting  decision  "  as  to 
the  pay  and  allowances  which  all  retired  officers  of  the  Navy  and 
Marine  Corps,  above  the  grade  or  rank  of  lieutenant  commander  and 
major,  respectively,  are  entitled  to  receive  when  employed  on  active 
duty  in  time  of  war." 

The  legislation  on  the  subject  applicable  to  officers  of  the  Navy  is 
as  follows: 

Section  1462,  Revised  Statutes; 

"  No  officer  on  tjie  retired  list  of  the  Navy  shall  be  employed  on 
active  duty  except  in  time  of  war." 

Section  1592,  Revised  Statutes: 

"  Officers  on  the  retired  list,  when  on  active  duty,  shall  receive  the 
full  pay  of  their  respective  grades." 

Act  of  June  7, 1900  (81  Stat.,  708) : 

"  During  the  period  of  twelve  years  from  the  passage  of  this  act 
any  naval  officer  on  the  retired  list  may,  in  the  discretion  of  the  Sec- 
retary of  the  Navy,  be  ordered  to  such  duty  as  he  may  be  able  to  per- 
form at  sea  or  on  shoi'e,  and  while  so  employed  sbaU  receive  the  pay 
and  allowances  of  an  officer  of  the  active  list  of  the  grade  from 
which  he  was  retired." 

Act  of  August  22,  1912  (S7  Stat.,  329) : 

"  Hereafter  any  naval  officer  on  the  retired  list  may,  with  his  eon- 
sent,  in  the  discretion  of  the  Secretary  of  the  Navy,  be  ordered  to 
such  duty  as  he  may  be  able  to  perform  at  sea  or  on  shore,  and  while 
so  employed  in  time  of  peace  shall  receive  the  pay  and  allowances 
of  an  officer  of  the  active  list  of  the  same  rank:  Provided,  That  no 
such  retired  officer  so  employed  on  active  duty  shall  receive,  in  time 
of  peace,  any  greater  pay  and  allowances  than  the  pay  and  allow- 
ances which  are  now  or  may  hereafter  be  provided  by  law  for  a 
lieutenant  senior  grade  on  the  active  list  of  like  length  of  service: 
And  provided  further,  That  any  such  officer  whose  retired  pay  ex- 
ceeds the  highest  pay  and  allowances  of  the  grade  of  lieutenant  senior 
grade  shall,  while  so  employed  in  time  of  peace,  receive  Ats  retired 
pay  only,  in  lieu  of  all  other  pay  and  allowances. 

Act  of  August  29,  1916  (39  Stat.,  581) : 

"  *  *  *  Provided,  That  hereafter  any  retired  officer  of  the  naval 
service  who  shall  be  detailed  on  active  duty  shall,  while  so  serving, 
receive  the  actite  duty  pay  and  allowances  of  the  grade,  not  above 
that  of  lieutenant  commander  in  the  Navy  or  of  major  in  the  Ma- 
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line  Corps,  thst  he  would  b«Te  atteined  Id  dne  ooorse  of  promotuni 

if  he  had  remained  on  the  ictiTe  list  for  a  period  beyond  the  date 
of  his  retirement  equal  to  the  total  amount  of  time  during  which  he 
has  been  detailed  on  active  duty  since  his  retiremuit:  Provided^  That 
nothing  herein  shall  be  construed  to  reduce  the  pay  of  any  retired 
officer  on  active  duty  whose  retired  pay  exceeds  the  actiTe  duty  pay 
and  allowances  for  the  grade  of  Ueutooant  oommander." 

It  thu3  appears  the  Revised  Statutes  provide  that  retired  officers 
of  the  Navy  when  employed  on  active  duty  in  time  of  war  shall  re- 
ceive the  full  pay  of  their  respective  grades. 

The  act  of  June  7,  1900,  has  expired  by  its  own  limitation  and  is 
no  longer  in  effect. 

The  act  of  August  22,  1912,  authorizes  the  employment,  with  their 
consent,  of  retired  officers  on  active  duty  in  time  of  peace,  and  pro- 
vides that  while  so  employed  those  of  and  below  the  rank  of  lieu- 
tenant shall  recefve  the  active  duty  pay  and  allowances  of  their  rank, 
and  that  those  above  the  rank  of  lieutenant  shall  receive  no  greater 
pay  and  allowances  than  the  active  duty  pay  and  allowances  of  lieu- 
tenant, unless  their  retired  pay  is  greater,  in  which  case  they  shall 
receive  their  retired  pay  only,  in  lieu  of  all  other  pay  and  allowances. 

The  act  of  August  29,  191S,  makes  no  specific  mention  either  of 
time  of  war  or  of  time  of  peace.  It  should  be  construed  as  in  pari 
materia  with  the  prior  laws  on  the  subject  and  as  amendatory  tha«of 
so  far  as  it  may  be  in  conflict  with  such  prior  laws.  It  does  not 
appear  to  be  in  ccmflict  with  section  1592,  S«vised  Statutes,  so  far 
as  the  latter  relates  in  time  of  war  to  officers  above  the  rank  of  lien- 
tmant  commander,  and  as  to  such  officers  section  1592  remains  in 
full  force  and  effect.  It  will  be  noted  that  while  this  section  pro- 
vides that  retired  officers,  when  on  active  duty, "  shall  receive  the  full 
pay  of  their  respective  grades,"  it  makes  no  mention  of  allowances. 

By  reference  to  the  provisions  in  tiie  act  of  June  1, 1860  (12  Stat., 
27),  and  March  2, 1867  (14  Stat,  517),  (m  which  this  section  is  based, 
it  appears  that  Congress  was  dealing  with  the  question  of  pay  only, 
and  not  allowances.  No  presumption  can  therefore  arise  by  the 
omission  of  the  specific  grant  of  allowanoes  in  section  1592  that  re- 
tired officers  employed  on  active  duty  in  time  of  war  should  be  denied 
the  allowances  of  their  rank  if  they  otherwise  came  within  the  terms 
of  the  laws  granting  such  allowances. 

I  understand  that  it  was  the  practice  to  consider  retired  officers  of 
the  Navy  employed  on  active  duty  during  the  Spanish-American 
War  as  in  the  same  status  as  to  pay  and  allowances  while  so  employed 
as  officers  of  the  same  rank  or  grade  on  the  active  list.  This  is  con- 
firmed by  article  1184,  paragraph  2,  of  the  Navy  Regulations,  1900 
and  1905,  which  provide  that  if  a  retired  officer  be  employed  on  active 
duty  in  time  of  war,  "  he  shall  receive  the  fwU  pay  and  aUowaneet  of 
his  grade." 
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I  find  no  Iftw  indicatiDg  an  intention  to  discriminate  between  re- 
tired officers  of  the  Navy  employed  on  active  duty  in  time  of  war  and 
officers  on  the  active  list  in  respect  to  allowances,  but  rather  an  impli- 
cation that  they  occupy  the  same  stetus  in  this  regard. 

'  I  have  to  advise  you  therefore  that  retired  officers  of  the'  Xavy 
above  the  rank  of  lieutenant  commander  while  employed  on  active 
duty  in  time  of  war  are  entitled  to  the  full  pay  and  allowances  of 
their  grade. 
The  act  of  June  3, 1916  (39  Stat,  183),  provides: 

"  That  in  time  of  war  retired  officers  of  the  Army  may  be  employed 
on  active  duty,  in  the  discretion  of  the  President,  and  when  so  em- 
ployed they  shall  receive  the  full  pay  and  allowances  of  their  grade." 

I  am  of  opinion  that  by  virtue  of  the  provisions  of  section  1612, 
Revised  Statutes,  retired  officers  of  the  Marine  Corps  above  the  rank 
of  major  when  assigned  to  active  duty  in  time  of  war  are  entitled 
under  the  above  act  of  June  3,  1916,  to  the  full  pay  and  allowances 
of  their  grade-. 

This  decision  is  not  to  be  construed  as  authwity  for  the  payment  of 
active-duty  pay  and  allowances  to  officers  who  were  employed  on 
active  duty  prior  to  the  beginning  of  the  war,  but  to  those  who  have 
been  called  by  orders  to  such  duty  since  the  war  began.  Cases  in- 
volving officers  heretofore  assigned  to  duty  at  schools,  colleges,  etc., 
can  be  considered  upon  the  facts  relating  to  each  case  and  it  can  then 
be  determined  whether  the  duty  was  or  is  active  duty  within  the 
statutes. 

Attention  is  invited  to  decision  of  this  date  addressed  to  the  Secre- 
tary of  War. 

mxmis  AKMT  omczsa  oh  actitb  dvtt. 

Sectton  24  of  the  national  defeoae  act  of  June  S,  IBie,  providing  that  retired 
officers  at  the  Army,  employed,  In  the  discretion  of  the  President,  on  active 
duty  In  time  of  war,  ahall  receive  the  full  pay  and  allowance  of  their  re- 
spective grades,  has  reference  only  to  such  officers  aa  are  Bsstgned  to  duty 
of  a  strictly  military  ctaaraeter,  aul  not  t»  those  detailed  aa  Instructors  In 
educational  laatltatloxs. 

Retired  triBcen  of  tbe  Army  are  act  entlUed  to  the  benefits  of  section  24  of  the 
national  defsnse  act  of  Jnnt  8,  1916^  proTldlag  that,  under  certain  condi- 
tions, such  offlcen  aMlgaed  to  active  dttty  la  time  of  war  shall  receive  full 
pay  and  allowanc«B,  tntesa  tbsr  are  tpedflcally  antgned  to  active  duty 
DDder  said  section  by  the  PresMaBt  or  nader  his  authority.  (Scope  of  2S 
Comp.  Dec.,  STT,  d^ned.) 

Comptroller  Warwlok  to  tlio  Baeretary  of  War,  April  30,  1B17: 

By  your  referuice  of  tbe  30th  instant  my  decision  is  requested 
upon  two  questions  presented  by  the  Qoartermaster  General  of  the 
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Army  with  reference  to  section  24  of  the  national  defense  act  of 
June  3, 1916  (39  Stat,  183),  as  follows: 

"  (a)  Does  said  provision  apply  to  all  or  any  retired  officers  de- 
tailed at  educational  institutions;  and  if  so,  does  it  operate  automatic- 
ally to  entitle  them  to  the  full  pay  and  allowances  of  their  respective 
grades  from  and  including  April  6,  1917,  or  will  it  be  necessary  that 
they  be  specifically  assigned  to  active  duty  under  said  provision 
before  they  can  be  brought  within  its  benefits. 

"  (J)  Does  said  provision  apjply  to  all  retired  officers  assigned  to 
active  duty  under  the  acts  of  April  23,  190i,  and  August  29,  1916; 
and  if  so,  does  it  operate  to  automatically  entitle  them  to  the  full  pay 
and  allowances  of  their  respective  grades  from  and  including  April 
6,  1917,  or  will  it  be  necessary  that  they  be  specifically  assigned  to 
active  duty  under  said  provision  before  they  can  be  brought  within 
the  benefits  thereof." 

Section  1225,  Revised  Statutes,  as  amended  by  the  acts  of  February 
26, 1901  (31  Stat.,  810),  and  AprU  21, 1904  (33  Stat.,  225),  and  sec- 
tion 1260,  Revised  Statutes,  and  the  act  of  May  4,  1880  (21  Stat, 
.  113),  as  amplified  by  the  act  of  August  6,  1894  (28  Stat,  235),  make 
provision  for  the  detail  of  retired  officers  to  educational  institutions 
without  any  pay  or  allowances  from  the  Unit«d  States  in  addition 
to  their  retired  pay. 

The  act  of  November  3,  1893  (28  Stat,  7),  amends  section  1225, 
Revised  Statutes,  concerning  details  of  officers  of  the  Army  to  educa- 
tional institutions,  in  certain  respects,  and  provides  that — 

"  Officers  on  the  retired  list  of  the  Army  may  upon  their  own  appli- 
cation be  detailed  to  such  duty,  and  when  so  detailed  shall  receive  the 
full  pay  of  their  rank     *     *     *." 

Section  7  of  the  act  of  March  2,  1899  (30  Stat,  979),  provides: 

"  That  in  time  of  war  retired  officers  of  the  Army  may,  in  the  dis- 
cretion of  the  President,  be  employed  on  active  duty,  other  ttian  in 
the  command  of  troops,  and  when  so  employed  they  shall  receive  the 
full  pay  and  allowances  of  their  grades." 

The  act  of  April  23, 1904  (S3  Stat,  264),  provides: 

"And  the  Secretary  of  War  may  assign  retired  officers  of  the 
Army,  with  their  consent,  to  active  duty  in  recruiting,  for  service  in 
connection  with  the  Organized  Militia  m  the  several  States  and  Ter- 
ritories upon  the  request  of  the  governor  thereof,  as  military  at- 
taches, upon  courts-martial,  courts  of  inquiry  and  boards,  and  to  staff 
duties  not  involving  service  with  troops;  and  such  officers  while  so 
assigned  shall  receive  the  full  pay  and  allowances  of  their  respective 
grades." 

The  act  of  March  2, 1905  (33  Stat.,  881),  pro\'ides: 

"  That  retired  officers  of  the  Army  above  the  grade  of  major,  here- 
tofore or  hereafter  assi^ed  to  active  duty,  shall  hereafter  receive 
their  full  retired  pay  and  shall  receive  no  further  pay  or  allowances 
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from  the  United  States :  Prfycided  further.  That  a  colonel  or  lieu- 
tenant colonel  so  assigned  shall  receive  the  full  pa;  and  allowances 
of  a  major  on  the  active  list." 

The  act  of  June  12, 1906  (34  Stat,  245),  provides: 

"That  a  colonel  or  lieutenant  colonel  heretofore  or  hereafter  as- 
signed to  active  duty  shall  hereafter  receive  the  same  pay  and  allow- 
iinces  as  a  retired  major  would  receive  under  a  like  assignment." 

The  act  of  March  3, 1909  (35  Stat.,  738),  provides : 

"That  the  act  approved  November  third,  eight«en  hundred  and 
ninety-three,  authorizing  the  detail  of  officers  of  the  Army  and  Navy 
to  educational  institutions,  be  amended  so  as  to  provide  that  retired 
officers,  when  so  detailed,  shall  receive  the  full  pay  and  allowances 
of  their  rank,  except  that  the  limitations  on  the  pay  of  officers  of  the 
Army  above  the  grade  of  major  as  provided  in  the  acts  of  March 
second,  nineteen  hundred  and  five,  and  June  twelfth,  nineteen  hun- 
dred and  six,  shall  remain  in  force." 

Section  24  of  the  act  of  June  3,  1916  (39  Stat,  183),  provider: 

"That  in  time  of  war  retired  officers  of  the  Army  may  be  em-- 
ployed  on  active  duty,  in  the  discretion  of  the  President,  and  when 
so  employed  they  shall  receive  the  full  pay  and  allowances  of  their 
grades." 

Section  45  of  the  act  of  June  3, 1916  (39  Stat,  192),  provides: 

"The  President  is  hereby  authorized  to  detail  such  numbers  of 
officers  of  the  Army,  either  active  or  retired,  not  above  the  grade  of 
colonel,  as  may  be  necessary,  for  duty  as  professors  and  assistant 
professors  of  military  science  and  tactics  at  institutions  where  one 
or  more  units  of  the  Keserve  Officers'  Training  Corps  are  main- 
tained; but  the  total  number  of  active  officers  so  detailed  at  educa- 
tional institutions  shall  not  exceed  three  hundred,  and  no  active 
officer  shall  be  so  detailed  who  has  not  had  Hve  years'  commissioned 
service  in  the  Army.  In  time  of  peace  retired  ofEcers  shall  not  be 
detailed  under  the  provisions  of  this  section  without  their  consent. 
^Retired  officers  below  the  grade  of  lieutenant  colonel  so  detailed 
shall  receive  the  full  pay  and  allowances  of  their  grade,  and  retired 
officers  above  the  grade  of  major  so  detailed  shall  receive  the  same 
pay  and  allowances  ns  a  retired  major  would  receive  under  a  like 
detail.  No  detail  of  officers  on  the  active  list  of  the  Regular  Army 
under  the  provisiims  of  this  section  shall  extend  for  more  than  four 
years." 

The  act  of  August  29, 1916  (39  Stat,  627) ,  provides : 

"  That  when  by  reason  of  the  movement  of  troops  a  post  is  tempo- 
rarily left  without  its  regular  garrison  and  with  no  commissioned 
officer  except  of  the  Medical  Reserve  Corps  on  duty  thereat,  the 
Secretary  of  War  may  assign  a  retired  officer  of  the  Army,  with  his 
consent,  to  active  duty  in  charge  of  such  post.  The  officer  so  as- 
signed shall  perform  the  duties  of  commanding  officer  and  also  any 
necessary  staff  duties  at  such  post,  and  shall,  while  in  the  perform- 
ance of  such  duties,  receive  the  full  pay  and  allowances  of  his  grade. 
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subject  to  the  limitations  imposed  bv  th«  act  of  March  second,  nine- 
teen hundred  and  five,  and  the  act  ot  June  twelfth,  nineteen  hundred 
and  six,  which  limitations  sliall  include  the  ^^des  of  brigxdier  gen- 
eral, major  general,  and  lieutenant  general." 

I  have  thus  set  out  in  their  order  the  several  acts  of  Congress  pro- 
viding for  the  detail  of  retired  officers  of  the  Army  to  active  duty 
— -and  at  educational  institutions,  both  in  time  of  peace  and  in  time  of 
war.  The  present  submission  concerns  details  of  retired  ofBcers 
under  the  provisions  of  section  24  of  the  act  of  June  3, 1916. 

It  will  be  seen  that  section  24  of  the  act  of  June  S,  1916,  does  not 
define  the  kind  or  character  qf  active  duty  on  which  retired  officers 
of  the  Army  may  be  employed,  in  the  discretion  of  the  President,  in 
time  of  war.  It  seems  evident,  however,  that  the  active  duty  on 
which  they  may  thus  be  employed  is  duty  of  a  military  character. 
That  is,  the  duty  which  is  essentially  necessary  in  time  of  war.  Duty 
as  teachers  or  instructors  at  educational  institutions,  while  antici- 
patory and  preparatory  to  military  knowledge,  discipline,  and  duty, 
is  in  itself  of  a  nonmilitary  character.  It  is  a  duty  which  pertains 
more  properly  to  times  of  peace  and  is  not  attendant  with  any  of 
tike  hazards  and  hardships  of  war  operations. 

Answering  your  question  "  a "  I  am  of  opinion  that  said  pro- 
vision does  not  apply  to  any  retired  officers  detailed  at  educational 
institutions.  In  this  view  of  the  law  it  is  not  necessary  to  discuss  the 
other  questions  involved  in  question  (a) . 

As  to  question  "  b  "  it  will  be  obser^-ed  that  under  the  acts  of  April 
28,  1904,  and  August  29,  1916,  retired  officers  of  the  Army  may  be 
assigned  to  active  duty  by  the  Secretary  of  War,  but  it  may  only  be 
done  with  their  consent,  whereas  under  the  above  provision  of  the 
act  of  June  3,  1916,  the  assignment  or  employment  must  be  by  the 
President,  or  by  hia  order  or  authority,  and  according  to  his 
discretion. 

The  provisions  of  the  acts  of  April  23, 1904,  and  August  29,  1916, 
would  seem  to  have  application  in  times  of  peace,  when  the  assign- 
ment to  active  duty  for  the  purposes  specified  in  said  acts  is  by  the 
Secretary  of  War,  and  only  with  the  consent  of  the  officers  assigned 
or  detailed.  The  duties  specified  in  said  a^  are,  however,  duties  of 
a  military  character  on  which  retired  officers  of  the  Army  may  be 
employed,  in  the  discretion  of  the  President,  in  time  of  war,  under 
section  24  of  the  act  of  June  3,  1916,  and  any  retired  officer  so  em- 
ployed shall  be  entitled  to  receive  the  full  pay  and  allowances  of  his 
grade  as  provided  in  the  act  In  order  to  bring  retired  officers  of 
the  Army  within  the  benefits  of  the  above  provision  of  the  act  of 
June  8,  1916,  it  is  necessary  that  they  be  specifically  assigned  to 
active  duty  under  said  provifdon  by  the  President  or  by  his  order  or 
authority.    Question  "  b  "  is  answered  accordingly. 
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In  the  decision  of  this  office  of  April  18, 1917  (23  Comp.  Dec.,  fi77), 
it  was  held  that  section  128  of  the  Hatiocal  Defense  Act  of  June  8, 
ldl6,  had  the  effect  of  repealing  the  provisions  of  the  acta  of  March 
2, 1905,  and  June  12, 1906,  in  so  far  as  said  acts  limit  the  right  of  a 
retired  officer  above  the  grade  of  major  to  receive  the  full  pay  and 
allowances  of  his  grade  whenever  he  may  be  called  into  active  service 
in  time  of  war  as  provided  in  section  24  of  the  act  of  June  3,  1916, 
and  that  such  retired  officers  of  the  Army  as  may  have  been  em- 
ployed on  active  duty  since  the  approval  of  the  public  reaolution  of 
April  6,  1917,  declaring  war  against  the  Imperial  German  Govern- 
ment, come  within  the  purview  of  section  24  of  the  act  of  June  8, 
1916. 

In  his  letter  of  submission  the  Quartermaster  Greneral,  referring  to 
Bud  decision,  says: 

"A  literal  construction  of  the  deciEdon  would  therefore  justify  the 
view  that  the  provision,  supra,  operates  automatically  to  bring  within 
its  terms  all  retired  officers  who  were  in  an  active  duty  status  on 
April  6,  1917j  or  who  were  or  may  be  assigned  to  active  duty  after 
that  date  during  the  continuance  of  the  war,  irrespective  of  the  laws 
under  which  they  may  have  been  or  may  hereafter  be  assigned  to 
active  duty." 

In  said  decision  it  was  not  intended  to  hold  otherwise  than  is  held 
in  this  decision,  namely,  that  any  retired  officer  above  the  grade  of 
major,  employed  on  active  duty,  i.  e.,  military  duty,  in  the  discretion, 
of  the  President,  in  time  of  war,  as  provided  in  section  24  of  the  act 
of  June  3,  1916,  shall  be  entitled  to  receive  the  full  pay  and  allow- 
ances of  his  grade. 

The  decision  in  11  Comp.  Dec.,  698,  .has  not  been  overlooked,  but 
said  decision  is  considered  as  not  having  any  bearing  here. 


COKPBOIQSEB  TXDBK  SSOTI0V  8469,  KBTISXD  BTATtrTES. 

The  Secretar7  of  the  Treasury  Is  not  authorized  to  make  refund,  as  a  compro 
mlae  under  section  3469,  Bevlsed  Statutes,  of  any  part  of  a  payment  that 
has  been  made  In  full  discharge  of  a  claim  In  favor  of  the  United  States, 
since  after  such  payment  has  been  made  there  Is  no  longer  any  claim  on 
the-part  of  the  United  States  which  may  be  compromised  within  the  mean- 
ing of  that  section. 

CemptrollcT  Warwick  to  the  Stcrttarj  of  the  Tieatnry,  Kar  li  1917: 
I  have  your  letter  of  April  19,  1917,  inquiring  whether  you  would 

be  authorized  to  return  to  the  National  Surety  Company  $750  of 

$1,000  paid  by  it  as  surety  upon  a  bond  of  Leon  Bamberger,  indicted 

for  a  postal  crime  and  who  defaulted. 
The  return  is  asked  because  another  company,  which  was  also.. 

surety,  but  upon  a  separate  bond,  upon  suit  brought  for  the  penalty 
KllO"— T0L.23— 17 88 
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thereof,  $2,000,  applied  to  the  court  for  its  remission,  and  it  was 
reduced,  February  1,  1916,  to  $500,  which  amount  was  accepted  by 
the  Secretary  of  the  Treasury  March  11,  1916,  in  compromifie. 

The  National  Surety  Company  paid  the  penalty  of  its  bond,  with- 
out suit,  to  the  clerk  of-the  United  States  District  Court  for  the  South- 
em  District  of  New  York,  who  deposited  the  amount,  $1,000,  Janu 
ary  26,  1916  to  the  credit  of  the  general  account  of  the  Treasurer  of 
the  Unit«d  States.  The  amount  has  been  so  held  ^nce  and  not  cov- 
ered into  the  Treasury,  pending  disposition  of  the  surety  company's 
application  for  partial  refund  of  the  payment  so  as  to  put  it  on  the 
same  footing  as  the  other  company. 

An  application  was  made  to  the  court  to  set  a.iide  the  forfeiture  of 
the  bond,  but  it  declined  to  do  so  because  payment  of  the  bond  had 
been  made,  the  court  recommending,  however,  that  the  forfeiture 
be  reduced. 

The  Solicitor  of  the  Treasury  approves  refunding  the  amount  as 
a  compromise  under  section  3469,  Kevised  Statutes,  of  a  claim  of  the 
Government  against  the  surety  company,  because  under  the  circum- 
stances it  would  be  unfair  and  inequitable  to  require  it  to  pay  the  full 
penalty  of  the  bond. 

The  said  statute  authorizes  the  Secretary  of  the  Treasury  to  com- 
promise claims  in  favor  of  the  Government  upon  the  recommendation 
of  the  attorney  having  it  in  charge,  showing  its  condition,  and  upon 
the  recommendation  of  the  Solicitor  of  the  Treasury.  It  specifically 
provides  that  the  provisions  "shall  not  apply  to  any  claim  arising 
under  the  postal  laws." 

The  claim  in  favor  of  the  United  States  was  to  receive  the  amount 
of  the  bond.  That  having  been  paid,  there  was  no  longer  an  en- 
forceable claim  that  could  be  compromised.  The  deposit  of  the 
money  was  made  as  a  payment  and  not  as  a  compromise  offer.  The 
request  to  withhold  it  from  covering  in  was  made  after  the  payment 
and  deposit  had  been  made,  and  withholding  it  from  covering  in  did 
not  change  its  status  so  as  to  give  the  Secretary  of  the  Treasury  a 
jurisdiction  over  it  which  would  be  contrary  to  its  being  a  payment 

If  it  could  be  said  that  the  withholding  of  it  retained  a  power 
over  the  disposition  of  the  money,  that  power  was  in  the  source 
whence  it  came — the  court — but  the  court  apparently  considered  it 
would  be  in  conflict  with  the  fact  of  the  money  representing  a  pay- 
ment and  declined  to  reduce  the  amount. 

I  am  unable  to  see  that  the  facts  present  any  matter  ^ving  rise 
to  the  jurisdiction  of  the  Secretary  of  the  Treasury  to  compromise. 
The  moneys  are  in  the  status  of  a  payment,  although  not  covered 
in,  and  such  claim  as  may  be  attached  thereto,  if  it  may  be  called  a 
claim,  is  that  of  the  surety  company  and  not  one  in  favor  of  the 
United  States  upon  which  the  statute  authorizes  compromise. 
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The  inquiry  is  accordingly  answered  in  the  negative 
The  money  is  the  money  of  the  United  ^ates,  and  no  disposition 
of  it  can  be  made  legally  except  to  cover  it  into  the  Treasury. 


ftSLBASE   or  CLUm— FKAOTIOB   07  AimiTOSa   DISATPKOVED. 

Where  there  to  Bnbmitted  to  an  auditor  of  the  Treasury  Department  for  Brt- 
tlemeot  a  claim  arlalng  out  of  a  contract  which  provided  that  final  pay- 
ment ahonid  not  be  made  thereunder  until  the  contractor  should  have 
executed  a  release  of  all  claims  against  the  United  States  growtng  out  of 
such  contract,  and  the  contractor  has  declined  to  execute  such  release,  the 
auditor  should  disallow  the  entire  claim  instead  of  directing.  In  the  settle- 
ment of  the  claim  on  Its  merits,  that  the  warrant  to  be  Issned  thereon  be 
sent  to  the  admlnlstratlTe  office  concerned,  to  be  held  pending  the  racecu- 
tlon  of  the  release  by  the  contractor, 

I>eolilan  by  Comptroller  Warwick,  Kajr  t,  1817: 

The  Mark  Manufacturing  Company  applied  March  12,  1917,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
the  settlement,  by  certificate  No.  185S,  dated  October  19,  1916,  of  its 
claim  for  amounts  aggregating  $4,796.19  withheld  on  account  of  re- 
tained percentages  and  liquidated  damages  from  payments  made 
under  its  contract  {W.  O.  64704)  for  furnishing  and  delivering  cer- 
tain quantities  of  pipe  to  the  Panama  Canal. 

By  said  settlement  the  auditor  allowed  $3,919.28,  being  the  amount 
previously  withheld  as  retained  percentages,  and  disallowed  the 
amount  $876.91,  withheld  on  account  of  liquidated  damages. 

The  contract  provided  for  complete  delivery  of  all  quantities  of 
the  material  embodied  therein  on  dock  at  Colon,  Isthmus  of  Panama, 
on  or  before  March  4,  1916.  Deliveries  were  made  at  various  dates 
from  March  28  to  April  2,  1916,  a  delay  of  from  19  to  29  days  on 
each  delivery. 

With  reference  to  delays  in  completion  of  the  delivery  the  con- 
tract provides : 

"That  for  any  delay  in  the  completion  of  the  deliverjy  (not  the 
result  of  the  fault  or  negligence  of  the  contractor),  which  is  caused 
by  the  Panama  Canal,  acts  of  God,  public  enemies,  fires,  epidemics, 
quarantine  restrictions,  or  strikes,  uie  contractor  shall  be  allarwed 
such  extension  of  time  for  completion  as  may.be  found  by  the 
governor  of  the  Panama  Canal,  or  his  authorized  representative, 
to  be  equivalent  to  the  delay  or  delays  so  occasioned,  not  less,  how- 
ever, than  one  day  for  every  day  of  such  delay.     *     *     * 

"  If  any  article  is  not  delivered  on  or  before  the  date  fixed  as  above 
for  its  delivery,  or  by  the  date  arrived  at  after  an  extension  of  the 
time  as  above  provided  for,  one-tenth  of  one  per  centum  of  the  con- 
tract price  of  such  article  shall  be  deducte'd  for  each  day's  delay, 
as  liquidated  damages  for  the  delay,  until  satisfactory  delivery  or 
performance  shall  have  been  made,    •    •    '." 
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It  is  also  provided  in  the  contract  (Art.  VI)  that — 
"All  questioDs  relating  to  *  *  *  the  causes  and  extent  of 
delays  in  time  of  delivery  shall  be  determined  by  the  governor  of 
the  Panama  Canal,  or  by  any  officer  or  deputy  to  whom  the  governor 
may  assign  that  duty ;  and  such  decision,  when  expressed  in  writing, 
shall  be  final." 

In  accordance  with  this  proyision  it  was  determined  that  certain 
delays  incident  to  inspection  were  "  caused  by  the  Panama  Canal," 
and  that  all  other  delays  were  due  to  causes  for  which  the  con&act 
makes  no  provision  for  extension  of  time.  Upon  the  basis  of  this 
finding  liquidated  damages  have  been  deducted  as  provided  for  in 
Article  II  of  the  contract  for  all  days  of  delay  other  than  those 
caused  by  dtiays  in  inspection. 

The  contractor  contends  that  all  delays  in  deliveries  under  this 
contract  were  caused  by  the  Panama  Canal  and  in  support  of  this 
contention  says: 

"At  the  time  the  contract  was  executed  it  was  specifically  stated 
in  claimant's  acceptance  that  this  shipment  should  be  made  over 
the  lines  of  the  Panama  Railroad.  Toe  Panama  Canal,  after  the 
execution  of  the  contract,  directed  the  Panama  Railroad  Steamship 
Company  not  to  accept  this  material  for  shipment." 

I  find  nothing  in  the  evidence  before  me  to  verify  or  corroborate 
this  statement  that  the  Panama  Canal  directed  the  Panama  Rail- 
road Steamship  Company  not  to  accept  this  material  for  shipment. 
On  the  contrary,  it  appears  that  while  the  Panama  Canal,  under  date 
of  January  26,  1916,  declined  to  insist  on  the  Panama  Railroad 
Company  handling  this  material,  a  letter  was  addressed  to  said  cchd- 
pany  by  the  acting  general  purchasing  officer  of  the  Panama  Caual, 
under  date  of  February  29,  1916,  as  follows: 

"  The  Mark  Manufacturing  Companj;  are  endeavoring  to  arrange 
ocean,  shipment  on  about  500  tons  of  pipe  under  above  order,  to  be 
shi^ed  A'om  Zanesville,  Ohio.  It  is  understood  that  100  tons  are 
en  route  to  connect  with  an  early  steamer  of  the  United  Fruit  Com- 
pany. A  representative  of  the  contractor  called  at  this  office  today 
and  asked  if  we  could  not  communicate  with  the  Panama  Railroad 
Company  and  arrange  for  acceptance,  on  a  steamer  to  sail  within 
the  next  week  or  so,  of  100  additional  tons  which  they  have  ready 
to  come  forward  from  Zanesville.  Will  you  please  investigate  the 
question  of  acceptance  of  this  100  tons  for  an  early  steamer,  and  ad- 
vise promptly  the  I^est  possible  arrangement  you  would  be  able  to 
make  ? " 

Neither  the  invitation  for  proposals,  dated  December  27, 1916,  nor 
the  contractor's  proposal,  dated  January  15,  1916,  contained  any 
specification  or  reference  as  to  the  steamship  line  over  which  the 
material  would  be  shipped.  The  invitation  provided  that  bids  must 
state  the  time  within  whicli  the  bidder  proposed  to  complete  delivery, 
and  this  company  stated  in  its  proposal  that  it  would  complete  de- 
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livery  at  Colon  within  46  days  after  receipt  of  notice  of  award.  The 
proposal  in  this  respect  was  not  made  contingent  on  any  condition 
whatever  with  reference  to  shipping  facilities.  It  was  accepted  as 
made,  without  any  condition  or  modification,  on  January  18,  1016, 
the  day  following  the  date  fixed  in  the  invitation  for  the  opening  of 
bids. 

Upon  the  acceptance  of  this  proposal,  notice  of  which  was  received 
by  the  contractor  January  18,  1916,  and  acknowledged  January  19, 
1916,  the  undertaking  of  the  contractor  for  the  delivery  at  Colon'on 
or  before  March  4, 1916,  became  absolute  and  unconditional. 

In  the  contractor's  telegram  of  January  19,  1916,  acknowledging 
receipt  of  notification  of  acceptance  of  his  proposal,  it  said: 

"Delayed  making  acknowledgment  until  we  could  book  tonnage 
with  steamship  company..  They  accepted  this  tonnage  this  morning 
for  sailing  latter  part  February." 

And  in  a  letter  dated  January  19,  1916,  confirming  the  telegram, 
it  was  said : 

"We  have  booked  space  for  500  tons  with  the  Panama  Kailroad 
Steamship  Company  u>t  sailing  duringj^  latter  part  of  February 
and  so  far  as  shipments  from  our  mills  are  concerned  we  have  made 
arrangements  to  get  same  out  in  plenty  of  time." 

By  letter  dated  January  22,  1916,  the  contractor  advised  the 
Panama  Canal  that  the  steamship  company  would  not  furnish  it 
with  contract  to  cover  the  forwarding  of  this  500  tons  on  or  about 
the  25th  of  F^mory,  for  the  reason  that  its  space  was  filled  with 
contracts  for  cement  to  be  used  bj  the  Panama  Canal,  and  requested 
to  be  advised  "  if  it  will  not  be  possible  to  fumi^  us  with  an  order 
on  the  steamship  company  to  accept  the  500  tons  of  pipe  in  question 
for  sailing  on  or  about  February  25,  as  it  appears  that  without 
an  order  from  you  covering  the  movement  of  this  material  we  will 
be  unable  to  move  same  from  New  York  in  time  for  delivery  at  Colon, 
March  8,  as  desired." 

In  reply  to  this  request  the  acting  general  purchasing  officer  of  the 
Panama  Canal,  under  date  of  January  26,  1916,  advised  the  con- 
tractor that  the  Panama  Canal  did  not  feel  warranted  in  insisting  on 
the  Panama  Kailroad  Company  handling  this  material  and  suggested 
that  the  United  Fruit  Company  or  the  Luckenbach  Steamship  Com- 
pany might  be  able  to  handle  the  shipment. 

The  contractor  executed  the  formal  contract  and  bond  January  27, 
1916,  without  making  any  reservation  or  contention  with  reference 
to  shipping  facilities. 

By  telegram  dated  February  7,  1916,  the  contractor  advised  the 
I'anama  Canal  as  follows: 

"  The  United  Fruit  Company  is  the  only  line  willing  to  book  mate- 
rial and  they  advise  best  probable  sailing  date  latter  part  of  March. 
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If  pipe  is  needed  in  Colon  prior  to  March  3d  please  fumisb  order 
on  one  of  the  steam^ip  comp&nies  for  the  required  space,  or  if 
bookinfif  with  the  United  Fruit  Company  for  forwarding  from  New 
York  latter  part  March  is  satisfactory  so  advise  immediately." 

In  reply  to  this  telegram  the  contractor  was  advised  as  follows: 

^  Panama  Canal  not  warranted  in  interfering  with  your  shipping 
arrangements.  We  must  look  to  your  company  for  delivery  as 
agreed." 

The  inability  of  the  contractor  to  procure  ocean  transportation  may 
have  been  responsible  for  a  large  portion  of  the  delay  in  this  case, 
but  the  contract  makes  no  provision  for  extension  of  time  for  such 
causes,  and  I  find  nothing  in  the  papers  of  the  case  to  justify  the 
contention  that  the  Panama  Canal  was  responsible  for  the  con- 
tractor's failure  to  obtain  the  transportation  at  the  proper  time. 

The  action  of  the  auditor  with  reference  to  the  deduction  of 
$876.91  oh  account  of  liquidated  damages  is  affirmed  and  a  certificate 
of  no  differences  will  issue. 

The  warrant  issued  in  payment  of  the  amount  found  due  in  this 
case  was  not  delivered  to  the  contractor's  attorney  as  directed  by  it, 
but  was  sent  to  the  Panama  Canal  (Washington  office)  in  accord- 
ance with  the  notation  on  the  auditor's  certificate  of  settlement  as 
follows : 

"The  warrant,  when  issued  or  drawn,  will  be  sent  to  the  Panama 
Canal  (Washington  office),  with  directions  to  deliver  it  to  claimants 
upon  the  execution  and  delivery  to  the  Panama  Canal  of  the  release 
called  for  in  the  contract"  (See' Comptroller's  decision  of  October  11, 
1916). 

The  contractor  objects  to  the  action  of  the  auditor  in  directing 
that  the  warrant  be  sent  to  the  Panama  Canal,  and  with  reference 
to  such  action,  says: 

"We  know  of  no  law  whereby  an  administrative  office  is  called 
upon  to  make  final  settlement  of  any  claim  which  has  been  adjudi- 
cated by  the  accounting  officers  of  the  Treasury  Department*' 

Article  V  of  the  contract  provides: 

"Upon  delivery  on  the  Isthmtig  and  final  inspection  and  acceptance 
by  the  Panama  Canal,  there  will  be  paid  to  the  contractor  at  the 
Office  of  the  Assistant  Auditor  of  the  Panama  Canal,  Washington, 
D.  C,  as  soon  as  practicable,  provided  provision  has  been  made 
therefor  by  Congress  pursuant  to  section  5,  act  of  June  28,  1902 
(32  U.  S.  Stats.,  483),  and  acts  supplementary  thereto  and  in  addi- 
tion thereto,  ninetv  (90)  j)er  centum  of  the  contract  value  of  the 
articles  so  accepted;  and  within  sixty  (60)  days  aft«r  final  comple- 
tion of  this  contract,  upon  the  execution,  if  required,  of  a  release  by 
the  contractor  of  all  claims  against  the  United  States  on  account  of 
this  contract,  there  will  be  paid  to  the  contractor  nt  the  said  office 
the  remaining  ten  (10)  per  centum  due  upon  the  full  performance 
by  the  contractor  of  this  agreement-" 
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The  action  of  the  auditor  in  certifying  the  amount  due  in  this 
case  and  directing  that  the  warrant  be  sent  to  the  Panama  Canal  to 
be  held  pending  the  execution  of  the  release  required  by  the  above 
quoted  provision  of  the  contract,  was  in  accordance  with  the  decision 
of  this  office  of  October  11, 1916  (79  MS-  Comp.  Dec,  121),  but  after 
a  careful  consideration  of  the  matter  I  am  of  opinion  that  such  a 
practice  is  not  warranted.  When  the  Panama  Canal  refused  to  make 
payment  in  this  case  and  the  claim  was  filed  with  the  auditor,  it 
became  his  duty  to  allow  or  disallow  said  claim  on  its  merits. 

If  the  contract  requires  the  execution  of  a  release  as  a  condition 
precedent  to  final  payment,  and  it  has  been  held  that  it  does,  then 
the  entire  claim  should  be  disallowed  unless  such  release  be  executed, 
because  until  such  release  is  executed  there  is  nothing  due  on  the 
claim  and  no  warrant  should  issue.  The  existing  practice  of  direct- 
ing warrants  to  be  issued  and  sent  to  the  Panama  Canal  to  be  held 
pending  the  execution  of  a  release  should  be  discontinued. 

The  required  release,  properly  executed,  has  been  filed  in  this 
office,  therefore  a  certificate  of  no  differences  will  issue  and  the 
warrant  will  be  sent  to  the  attorney  for  the  contractor. 


Tbe  Govemment  la  not  liable  for  OamageR  to  priTste  property  caused  by  tbe 
prosecution  of  public  work,  as  for  example,  blasting  for  excavation  pur- 
poses conducted  In  a  lawful  and  proper  manner,  and  a  Oorernment  ofllcer 
can  not  create  a  legal  llabilltj  on  the  part  of  (he  Govemment  by  promising 
that  the  Government  wiU  pay  for  such  damages  ao  Incurred. 

Deelilan  by  Oemptroller  Warwlsk,  Hay  t,  1917: 

J.  M.  Wyckoff,  temporary  disbursing  agent.  Department  of  Agri- 
culture, applied  April  6,  1917,  for  revision  of  the  action  of  the 
Auditor  for  the  State  and  Other  Departments  in  disallowing,  by  set- 
tlement No.  7930,  dated  September  23,  1916,  an  item  of  $2.20  paid 
to  W.  A.  Hart,  voucher  168,  for  three  window  lights  and  work  of 
putting  them  in  place  of  those  which  had  been  broken  in  his  house 
as  the  result  of  blasting  done  in  the  construction  of  a  road  by  the 
Department  of  Agriculture  through  the  town  of  Tenakee  on  the 
Tongass  National  Forest. 
The  voucher  contains  the  following  memorandum : 
'*  In  the  construction  of  the  Tenakee  Plank  Street  it  was  impossible 
to  do  the  necessary  Masting  for  the  foundation  of  the  road  without 
damaging  some  of  the  windows  in  the  houses  fronting  the  street. 
This  was  foreseen  and  reimbursement  for  damaged  windows  was 
promised  before  the  work  was  begun." 
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As  to  this  it«m  the  forest  supervisor  tinder  whom  the  expense  was 
incurred  states  that  he  assured  the  occupants  of  the  near-by  buildings 
that  any  damage  done  would  be  repaired.  In  explanation  of  this 
action  he  states : 

'*The  maximum  amount  of  damage  that  could  nave  been  done  in 
the  course  of  blasting  for  the  road  would  not  have  equaled  1  per 
cent  of  the  amount  of  the  appropriation.  Due  precaution  was  taKen 
by  placing  heavy  logs  over  the  charge  for  each  blast.  Any  one  at 
all  familiar  with  the  effect  of  a  charge  of  powder  could  easily  fore- 
tell the  effect.  I  knew  there  would  be  some  damage  and  I  also  knew 
that  the  damage  would  be  very  small.  Begardless  of  the  small 
amount,  however,  it  would  not  have  been  reasonable  to  have  re- 
quested the  owners  of  the  property  to  stand  the  damage." 

Kegardless  of  any  equities  there  may  be  in  favor  of  the  claimant 
in  this  case,  the  appropriation  "Boads  and  Trails  for  States,  Na- 
tional Forests  Fund"  (37  Stat.,  843),  makes  no  provision  for  reim- 
bursement of  losses  of  this  character  and  it  can  not  be  construed 
as  inferentially  available  therefor  (12  Comp.  Dec.,  580). 

It  is  well  settled  that  the  United  States  is  not  liable  for  the  negli- 
gence of  its  officers  or  employees.  It  is  equally  well  settled  that  no 
legal  liability  arises  against  the  United  States  to  pay  damages 
caused  individuals  by  the  prosecution  of  public  work  in  a  lawful 
and  proper  manner.  A  public  officer  can  not  create  a  legal  liability 
by  a  statement  that  the  Government  will  pay  any  damage  resulting 
from  its  work. 

The  auditor's  disallowance  is  affirmed,    *    *    • 


A  retired  officer  of  the  Army  commissioned  on  the  active  list  noder  authority 
of  Uie  act  of  March  4, 1915,  Is  entitled  to  the  pay  of  the  ofQce  to  which  com- 
missioned ODlf  from  the  date  on  which  he  accepted  his  commission  and 
thoB  became  Invested  with  the  office,  and  not  from  any  earlier  date  of  ranlE 
stated  In  bis  commission. 

Coraptroller  Warwick  to  the  ftnortermaitcr,  iTnlted  Statei  Army,  San  Fiaa- 
i)l*eo,  Cal.,  Kay  3,  1917: 

I  have  your  letter  of  the  23d  ultimo  submitting  an  account  for  $807 
in  favor  of  Sylvester  C.  Loring,  captain  of  Infantry,  covering  differ- 
ence in  pay  between  first  lieutenant,  retired,  and  captain  on  the 
active  list  of  the  Army  from  July  1,  1916,  to  March  29,  1917,  inclu- 
sive, and  requesting  decision  whether  same  is  properly  payable. 

It  appears  from  the  papers  submitted  that  said  officer's  restoration 
to  the  active  list  of  the  Army  was  announced  in  paragraph  No.  32  of 
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Special  Orders  Xo.  85,  War  Department,  April  13,  1917,  reading  as 
follows ; 

"  By  direction  of  the  President,  the  transfer  on  March  22, 1917,  to 
the  active  list  of  the  Army  of  First  Lieut.  Sylvester  G.  Lorvng^ 
United  States  Army,  retired,  with  the  rank  of  captain  of  Infantry 
from  July  1,  1916,  under  the  provisions  of  an  act  of  Congress  ap- 

K roved  March  4,  1915,  is  announced  and  his  name  will  appear  in  the 
st  of  captains  of  Infantry  next  after  that  of  Capt.  Harry  W.  Oregg, 
19th  Infantry.  Captain  Loving  is  assigned  to  the  20th  Infantry  and 
will  proceed  to  join  that  regiment.  The  travel  directed  is  necessary 
in  the  military  service." 

It  is  stated  that  Captain  Loring  accepted  bis  commission  as  captain 
on  the  active  list  March  20,  1917.    It  appears  that  he  was  to  take 
rank  under  his  commission  from  July  1, 1916. 
The  act  of  March  4, 1915  (38  Stat,  1068),  provides: 

"  That  hereafter  the  President  be,  and  he  is  hereby,  authorized, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  transfer  to  the 
active  list  of  the  Army  any  officer  under  fifty  years  of  age  and  with 
rank  not  above  that  of  captain  vrho  may  have  been  transferred  here- 
tofore or  who  may  be  transferred  hereafter  for  physical  disability 
from  the  active  to  the  retired  list  of  the  Army  by  the  action  of  any 
retiring  board :  Provided,  That  such  officer  shall  be  transferred  to 
the  place  on  the  active  list  which  he  would  have  had  if  he  had  not 
been  retired,  and  shall  be  carried  as  an  additional  number  in  the 
grade  to  which  he  may  be  transferred  or  at  any  time  thereafter  pro- 
moted :  Provided  further.  That  such  officer  shall  stand  a  satisfactory 
medical  and  professional  examination  for  promotion  as  now  provided 
for  by  law    *    *    *." 

The  grade  or  office  which  said  officer  holds  on  his  restoration  to 
the  active  list  of  tke  Army  is  that  of  captain.  He  became  invested 
with  this  office  on  the  acceptance  of  his  new  commission  on  March 
30, 1917.  The  rate  of  pay  is  attached  to  the  office  and  not  to  the  rank 
which  the  officer  has,  and  pay  does  not  accrue  until  the  officer  becomes 
legally  invested  with  the  office.  In  this  case  Captain  Loring  did  not 
become  legally  invested  with  the  office  of  captain  on  the  active  list 
-  of  the  Army  until  March  30, 1917,  the  date  on  which  he  accepted  bis 
commission  or  appointment  to  the  office. 

Up(Hi  the  facts  appearing,  I  am  of  opinion  that  payment  of  the 
account  submitted  to  you  is  not  authorized. 


Where,  ander  a  contract  entered  into  In  good  faith  with  an  omcer  or  employee 
of  the  Oovemment  taavlng  apparent  authority  to  enter  Into  such  contract 
a  hotel  keeper  fnrniflhes  enhsistence  to  Oorernment  employees  on  the 
credit  of  the  United  States,  such  hotel  keeper  la  entitled  to  payment  for 
the  subsistence  so  furnlsh»1,   notwithstanding  the  fact  that  under  the 
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act  ot  April  6,  1914,  the  employees  were  not  entitled  to  b 

and  In  such  a  case  responsibility  to  the  Government  for  the  payment  rests 

upon  the  Government  officer  or  employee  contracting  for  such  subsistence. 

Couptroller  Warwick  to  Qtvzgt   B.  Box,  Diibsnlxg  Clerk,   Department    of 
L&bor,  Kay  4,  1917: 

I  have  your  letter  of  April  28,  1917,  in  which  you  ask  whether 
you  are  aut'iorized  to  pay  the  cost  of  meals  furnished  to  certain  em- 
ployees of  the  ImmigratioD  Service  by  the  Hotel  Junker,  at  Balti- 
more, Md,,  within  the  period  from  April  6  to  April  13,  1917,  while 
said  employees  were  guarding  German  officers  taken  .from  certain 
German  merchant  ships  at  Baltimore  by  the  Immigration  Service 
and  lodged  at  the  hotel  mentioned.  The  cost  of  the  subsistence 
furnished  the  employees,  as  shown  by  the  bill  accompanying  the 
voucher  for  payment  submitted  and  herewith  returned,  amounts 
to  ^6.90. 

It  appears  that  Baltimore  is  the  designated  post  of  duty  or 
headquarters  of  the  employees  here  in  question,  and  that  it  is  be- 
cause of  this  fact  that  you  doubt  your  authority  to  pay  the  expenses 
of  their  subsistence  for  the  period  involved. 

With  respect  to  the  incurrence  of  the  subsistence  expenses  in  ques- 
tion, the  commissioner  of  immigration  at  Baltimore  states: 

"  In  submitting  vouchered  bill  for  expenses  incurred  in  the  de- 
tention of  officers  from  the  German  merchant  ships  at  the  Hotel 
Junker,  I  have  approved  the  charge  for  ueals  taken  by  the  Immigra- 
tion Service  guards. 

"  Under  the  conditions  which  existed  it  was  the  only  thing  to  be 
done.  It  was  simply  out  of  the  question  to  let  the  men  go  home  for 
their  meals  at  all  times,  as  they  were  on  dut^  twelve  hours  at  a 
minimum ;  some  of  them  twenty-four  and  even  thirty-six  hours. 

"  While  it  is  possible  that  I  could  have  employed  outside  men  as 
guards,  it  is  self-evident  that  green  men,  under  the  situation  which  I 
had  to  face,  could  not  possibly  fill  the  bill,  nor  could  I  have  employed 
them  for  less  than  $3.00  or  $4.00  a  day. 

''  I  also  wish  to  advise  that  the  presence  of  these  German  officers 
from  time  to  time  (some  of  them  every  day)  was  necesAry  aboard ' 
the  ships  which  they  had  commanded;  the  Customs  and  Surveyors 
forces  needed  them  and  I  could  only  trust  my  experienced  men  witli 
such  work,  the  distance  between  the  hotel  and  the  steamships  being 
about  five  miles. 

"  The  total  charge  for  these  meals  amounts  to  $46.90 ;  less  than  the 
cost  would  have  been  for  the  employment  of  two  guards  for  a  week 
at  $4.00  a  day,  and  I  should  have  needed  at  least  six,  if  not  more, 
especially  green  men." 

The  act  of  April  6, 1914  (38  Stat.,  318) ,  provides  that  on  and  after 
July  1,  1914,  unless  otherwise  expressly  provided  by  law,  no  officer 
or  employee  of  the  United  States  shall  be  allowed  or  paid  any  sum 
in  excess  of  expenses  actually  incurred  for  subsistence  while  travel- 
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ing  on  duty  away  from  bis*designated  post  of  duty ;  and  the  effect  of 
this  law  is,  of  course,  to  prohibit  the  payment  of  subsistence  ex- 
penses incurred  by  an  officer  or  employee  of  the  United  States  at  his 
designated  post  of  duty  or  headquarters. 

The  law  above  mentioned  is  mandatory  and  makes  no  provision 
whatever  for  exceptions  from  its  operation  on  account  of  emergen- 
cies, or  otherwise. 

In  the  present  case,  however,  the  proposed  payment  is  not  to  be 
made  to  the  employees  themselves,  as  prohibited  in  the  law  cited,  but 
to  the  hotel  which  has  furnished  the  subsistence,  presumably  in  good 
faith. 

It  is  not  specifically  shown  in  your  submission  or  the  accompany- 
ing papers  whether  the  hotel  furnished  the  meals  to  the  Immigration 
Service  employees  merely  at  the  request  of,  and  on  the  credit  of,  the 
employees  themselves,  or  under  a  contract  made  with  the  commis- 
sioner of  immigration  or  other  competent  ofScer  providing  that  the 
meals  were  to  be  furnished  at  the  expense  of  the  Government 

If  the  subsistence  in  question  was  furnished  solely  on  the  order 
and  credit  of  the  employees  themselves,  the  hotel  can  look  only  to 
such  employees  for  payment,  the  Government  under  the-  circum- 
stances not  being  a  party  to  the  transaction.  If,  on  the  other  hand, 
the  meals  in  question  were  furnished  by  the  hotel  under  a  contract 
providing  for  payment  therefor  by  the  Government,  a  different  ques- 
tion is  presented. 

While  it  is  true  that  all  persons  furnishing  subsistence  to  Govem- 
moit  officers  or  employees  in  the  United  States  are  chargeable  with 
knowledge  of  the  limitations  contained  in  the  act  of  April  6,  1914; 
yet  it  is  manifestly  impracticable,  and  not  in  the  interest  of  the 
United  States,  to  require  that,  in  advance  of  supplying  subsistence 
requested  to  be  furnished  at  once,  on  behalf  of  the  Government,  by 
an  officer  of  the  Government  prima  facie  authorized  to  make  such  a 
request,  a  hotel  proprietor  who,  having  the  status  of  an  innkeeper, 
is  bound  to  serve  all  apparently  proper  persons  requesting  his  ser- 
vices, shall  ascertain  whether  the  facta,  with  respect  to  the  employ- 
ment of  the  persons  for  whom  the  subsistence  is  requested,  are  such 
as  to  bring  the  furnishing  of  such  subsistence  within  the  prohibition 
of  the  act  in  question. 

It  would  appear  that  in  any  such  case  the  Government  should 
pay  the  hotel  for  the  subsistence  so  furnished,  and  that  if  there 
has  been  a  violation  of  the  act  of  April  6,  1914,  the  proper  steps 
should  then  be  taken  to  charge  the  amount  of  the  payment  to  the 
responsible  officer  or  employee  of  the  Government.  For  a  discus- 
sion of  the  principle  here  involved  see  23  Comp.  Dec,  90,  and  cases 
therein  cited. 
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As  before  stated,  it  is  not  shown  in  ^our  submission  whether  or 
not  the  meals  were  furnished  in  this  case  under  a  contract  entered 
mto  in  the  name  of  the  United  States,  and  if  Buch  specific  evidence 
is  not  in  your  possession,  it  is  suggested  that  you  decline  payment 
of  the  voucher  nnd  forward  the  same  with  all  relevant  papers  to 
the  Auditor  for  the  State  and  Other  departments,  who  will  develop 
the  necessary  evidence  and  make  direct  settlement  of  the  claim. 

If  the  hotel  company  is  dissatisfied  with  the  action  taken  by  the 
auditor  on  the  claim  it  will  then  have  the  right  to  appeal  therefrom 
to  this  office  under,  and  subject  to  the  conditions  of,  the  act  of  Joly 
31,  1894  '(28  Stat.,  208),  at  any  time  within  one  year  from  the  date 
of  the  auditor's  action. 


lEFinrDIFO  TAX  on  PROimCTS  OK  mECHAVDUE  nVDEE  ACT  OF  OGTO- 
BEE  S2,  1814. 

There  Is  no  authority  of  law  for  tlie  refnndlng  of  taxes  collected  nnder  tbe 
act  of  Octobtir  22,  1B14,  on  sales  of  grain  at  "*n;  exchange,  board  of 
trade,  or  similar  place,"  where  the  grain  was  to  be  delivered  within  SO 
days  but  was  neither  loaded  oor  In  transit  at  the  time  when  the  sale  or 
agreement  to  sell  was  made. 

Dediion  bj  Comptroller  Warwlek,  Hkj  4,  1917: 

The  Auditor  for  the  Treasury  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision,  dated  April  9,  1917,  to  the 
effect  that  there  is  no  authority  of  law  for  refunding  taxes  collected 
under  the  provisions  of  the  act  of  October  22,  1914  (38  Stat.,  760), 
on  sales  of  grain  in  the  cash  pit  of  the  Chicago  Board  of  Trade, 
where  the  grain  was  to  be  delivered,  within  30  days  but  was  neither 
loaded  nor  in  transit  at  the  time  the  sale  or  agreement  to  sell  was 
made. 

The  act  in  question  provides  that  there  shall  be  levied,  collected, 
and  paid  taxes  as  follows: 

"Upon  each  sale,  agreement  of  sale,  or  agreement  to  sell,  any 
products  or  merchandise  at  any  exchange,  or  board  of  trade,  or 
other  similar  placcj  either  for  present  or  future  delivery,  for  each 
$100  in  value  of  said  sale  or  agreement  of  sale  or  agreement  to  sell, 
1  cent,  and  for  each  additional  $100  or  fractional  part  thereof  in 
excess  of  $100,  1  cent:  Provided,  That  on  every  sale  or  agreement 
of  sale  or  agreement  to  sell  as  aforesaid  there  shall  be  made  and 
delivered  by  the  seller  to  the  buyer  a  bill,  memorandum,  agreement, 
or  other  evidence  of  such  sale,  agreement  of  sale,  or  agreement  to 
sell,  to  which  there  shall  be  afiixed  a  lawful  stamp  or  stamps  in 
value  equal  lo  the  amount  of  the  tax  on  such  sale.  And  every  such 
hill,  memorandum,  or  other  evidence  of  sale  or  agreement  to  sell 
shall  show  the  date  thereof,  the  name  of  the  seller,  the  amount  of 
tbe  sale,  and  the  matter  or  thing  to  which  it  refers;  and  any  per- 
son or  persons  liable  to  pay  the  tax  as  herein  provided,  or  anyone 
who  acts  in  the  matter  as  agent  or  broker  for  such  person  or  per- 
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sons,  who  shall  make  any  such  sale  or  agreement  of  sale,  or  agree- 
ment to  sell,  or  ix'ho  shall,  in  pursuance  ot  any  such  sale,  agreement 
of  sale,  or  agreement  to  sell,  deliver  any  such  products  or  merchan- 
dise without  a  bill,  memorandum,  or  other  evidence  thereof  as  here- 
in required,  or  who  shall  deliver  such  bill,  memorandum,  or  other 
evidence  of  sale,  or  agreement  to  sell,  without  having  the  proper 
stamps  affixed  thereto,  with  intent  to  evade  the  foregoing  provi- 
sions, shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pa^  a  fine  of  not  exceeding  $1,000,  or  be  impris- 
oned not  more  than  six  months,  or  both,  at  the  descretion  of  the  court. 

"  That  no  bill,  memorandum,  agreement,  or  other  evidence  of  such 
sale,  or  agreement  of  sale,  or  agreedient  to  sell,  in  case  of  products 
or  merchandise  actually  delivered  at  the  time  of  sale  or  while  in 
vessel,  boat,  or  car,  and  actually  in  course  of  transportation,  shall  be 
subject  to  this  tax,  provided  such  bill,  memorandum,  agreement,  or 
other  evidence  of  such  sale,  or  agreement  of  sale,  or  agreement  to  sell 
shall  be  accompanied  by  bills  of  lading  or  vouchers  snowing  that  the 
said  products  are  actually  in  course  of  transportation  as  aforesaid." 

The  claim  before  the  auditor  and  upon  which  his  construction  of 
the  statute  is  based  is  made  by  the  claimant  in  the  following  lan- 
guage: 

"  Tax  was  paid  by  J.  H.  Dole  &  Company  on  all  grain  sold  to  ar- 
rive except  that  sold  *  In  Transit '  or  loaded.  Under  a  recent  ruling 
of  the  United  States  Ijitemal  Revenue  Department  all  grain  sold 
for  shipment  within  thirty  days  is  not  subject  to  tax  and  the  refund 
of  Fifty  Five  and  26/100  Dollars  is  therefore  asked." 

The  Commissioner  of  Internal  Revenue  issued  a  certificate,  dated 
March  19, 1917,  in  the  following  words; 

"  In  re  the  claim  of  J.  H.  Dole  &  Company,  Chicago,  Illinois,  for 
the  refunding  of  $55.26,  stamp  tax  on  memoranda  ot  sales  under 
schedule  A  under  the  Act  of  October  22, 1914. 

"  Finding  of  Facts. 

"  On  December  4,  1916,  claimant  paid  the  collector  $62.05,  stamp 
tax  on  sales,  etc.  The  tax  paid  to  the  extent  of  the  amount  claimed 
was  upon  sales  made  to  arrive  in  thirty  days,  and  under  the  ruling  of 
this  office  it  is  not  considered  advisable  to  tax  memoranda  of  sales  of 

frain  made  in  cash  pit  of  the  Chicago  Board  of  Trade,  where  de- 
very  is  to  be  made  within  thirty  days.  The  tax  claimed  is,  there- 
for e,  refu  nd  able. 

"  Beceipt  Form  1  accompanies  the  claim  filed  January  18,  1917. 

"  The  claim  is  hereby  allowed  for  $66.26  under  Section  3220  R.  S." 

"  Form  No.  1,"  referred  to  in  the  Commissioner's  certificate,  is  the 
receipt  of  the  collector  of  internal  revenue  of  the  first  distrid;  of 
Illinois,  dated  December  i,  1916,  to  J.  H.  Dole  &  Company  for 
$62.05,  for  "  St.  tax  on  sales." 

It  is  observed  that  the  above-quoted  law  provides  for  the  tax  on 
sales,  agreements  of  sale,  or  agreements  to  sell,  either  for  present 
or  future  delivery,  and  authorizes  an  exemption  from  such  tftx  only 
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in  case  the  subject  matter  of  the  sale  is  actually  delivered  at  the  tiinu 
of  sale  or  is  in  vessel,  boat,  or  car,  and  actually  in  course  of  trans- 
portation. 

If  this  law  had  provided  for  a  tax  on  all  sales,  except  in  case  of 
sales  for  immediate  delivery,  there  might  be  some  occasion  for  judg- 
ment as  to  what  would  constitute  immediate  delivery.  But  the  law 
as  enacted  leaves  no  room  for  construction  or  for  the  exercise  of 
judgment  or  discretion  in  the  matter.  The  provision  as  to  exemp- 
tion is  specific  and  in  plain  terms.  Unless  the  subject  matter  of  the 
sale  is  actually  delivered  or  actu&Uy  in  course  of  transportation  at 
the  time  of  sale,  the  law  imposes  the  tax.  And  when  it  is  paid  inUi 
the  Treasury  there  is  no  authority  to  pay  it  out.  The  auditor'^ 
decision  to  this  effect  is  approved. 


Where,  under  the  anthoritj  of  the  act  of  March  3,  1911,  anH  subject  to  the  con- 
ditions thereof,  a  disbursing  ofScer  of  the  Engineer  Department  of  the 
Army  mskes  a  disbursement  from  the  general  buiance  to  his  official  credit 
because  of  a  luck  of  funds  in  hla  hands  under  the  appropriation  properly 
chargeable  with  the  expenditure  involved,  such  transaction  may  be  shown 
on  his  account  current  by  Indicating  a  minus,  or  negative,  balance  under 
the  appropriation  chargeable,  Instead  oC  by  loan  entries,  such  balance  to  lie 
eliminated  upon  the  next  advance  of  funds  to  his  official  credit  under  that 
appropriation. 

CoKptroIlct  Warwiok  to  th«  Seoretarj  of  War,  Kay  6,  1917: 

By  your  authority,  the  Chief  of  Engineers,  U-  S.  Army,  requested, 
March  19,  1917,  a  reconsideration  of  the  decision  of  this  office  of 
March  31,  1912  (18  Comp.  Dec,  716),  wherein  it  was  held,  quoting 
the  syllabus,  that: 

"  The  provision  in  the  act  of  March  3,  1911  (36  Stat,  1056),  that 
'  when  such  disbursements  are  made  the  accounts  of  the  dlsbur^g 
officer  shall  show  the  charging  of  the  proper  appropriations,  the  bal- 
ances under  which  will  be  adjusted  by  the  disbursing  officer  on  receipt 
of  funds  or  by  the  accounting  officers  of  the  Treasury,'  contemplates 
the  temporary  use  of  funds  from  other  appropriations  and  means 
that  when  disbursements  of  the  funds  so  us^  are  made  the  accounts 
of  the  disbursing  officer  shall  show  the  charging  of  the  amount  so 
used  against  the  appropriation  or  appropriations  from  which  taken ; 
also  that  on  receipt  of  money  under  the  appropriation  from  which 
the  disbursements  should  have  been  made  the  disbursing  officer  shall 
credit  the  appropriation  or  appropriations  from  whicn  the  money 
used  in  making  the  disbursements  was  taken." 
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The  letter  of  the  Chief  of  Engineers  reads,  in  part,  as  follows: 

"  2.  Since  the  decision  referred  to  was  rendered,  the  form  of 
Account  Current  was  changed  by  the  Comptroller  (May  24,  1915), 
which,  in  effect,  transposed  the  debits  and  credits,  and  made  the 
form  of  loan  entries  prescribed  by  the  Auditor  somewhat  confusing. 
Further,  it  is  understood  that  since  the  decision  was  rendered,  the 
Auditors  form  of  audit  statement  has  been  changed,  and  that  cer- 
tain contentions  previously  made  as  to  the  proper  method  of  account- 
ing for  loang  on  the  Account  Current  are  no  longer  pertinent  as 
affectingthe  audit  statement. 

*'  3.  When  the  (Question  was  first  under  discussion,  this  office  urged 
that  no  loan  entries  be  required  on  the  Account  Current,  but  that 
disbursements  under  any  appropriation  in  excess  of  the  amount  in 
the  hands  of  the  disbursing  officer  under  such  appropriation  be  in- 
dicated by  a  minus  or  negative  balance.  (See  sample  Account  Cur- 
rent herewith.)  Thus,  the  actual  balance  of  any  appropriation  in 
the  hands  of  an  officer  is  apparent  at  a  glance,  without  any  calcula- 
tion on  account  of  unpaid  loans,  and  any  minus  balance  would  auto- 
matically disappear  as  soon  as  funds  were  advanced  to  cover  same. 

"  4.  Owing  to  efforts  to  keep  the  balance  in  the  hands  of  disbursing 
officers  at  lower  figures,  in  compliance  with  requests  of  the  Treasury 
Department,  the  number  of  loan  transactions  are  increasing,  which 
necessarily  increases  the  amount  of  labor  involved  in  checking  them, 
And  the  limited  space  on  the  Account  Current  is  frequently  over- 
crowded by  reason  of  these  entries.  Further,  the  balance  shown  by 
the  face  of  the  account  under  any  appropriation  affected  by  an  out- 
standing loan  is  always  a  fictitious  one,  and  to  avoid  risk  of  report- 
ing an  erroneous  balance  when  referring  to  an  Account  Current  to 
ascertain  the  unexpended  balance  of  an  appropriation,  it  was  found 
necessary  to  attach  loan  slips  to  all  Accounts  Current  having  out- 
standing loans.  All  this  work  would  be  unnecessary  if  the  method 
recommended  be  authorized. 

"6.  It  is,  therefore,  urgently  requested  that  this  question  be  re- 
considered, and  if  there  is  now  no  good  reason  why  the  present 
method  of  showing  such  loans  should  De  continued,  that  the  method 
indicated  in  the  sample  Account  Current  herewith  be  authorized. 
If  it  be  held  that  it  would  be  necessary  for  the  Auditor  to  suspend 
credit  to  a  disbursing  officer  for  disbursements  under  any  appro- 
priation in  excess  of  the  funds  in  hand  thereunder,  no  objection  is 
seen  to  such  action,  as  the  suspension  would  automatically  disappear 
in  the  next  settlement,  after  advances  to  cover  had  been  made.  Ap- 
parently no  transfers  of  funds  in  the  Treasury  to  adjust  minus 
balances  would  be  necessary  except  in  case  of  death  of  an  officer  when 
carrying  minus  balances." 

The  act  of  March  3,  1911  (86  Stat,  1066)  provides: 

*'  Hereafter  whenever  pressing  obligations  are  required  tO'  be  paid 
by  a  disbursing  officer  oi  the  Engineer  Department  and  there  is  an 
insufficient  balance  to  his  official  credit  under  the  proper  appropria- 
tion or  appropriations  for, the  purpose,  he  is  authorizes  to  make  pay- 
ment from  the  total  available  balance  to  his  official  credit,  provided 
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sufficient  funds  under  the  proper  appropriation  or  appropriations 
have  been  allotted  by  the  Chief  of  Engineers  for  the  expenditure. 
When  such  disbursements  are  made  the  accounts  of  the  disbursing 
officer  shall  show  the  charoinjs;  of  the  proper  appropriations,  the 
balances  under  which  will  be  adjusted  by  tne  disbursing  officer  on 
receipt  of  funds  or  by  the  accounting  officers  of  the  Treasury." 

The  plan  of  accounting  proposed  is  a  compliance  with  this  law, 
and  is  approved.  The  "proper  appropriations"  are  those  made  by 
law  for  the  expenses  requested  by  the  disbursements  made  and  evi- 
denced by  vouchers.  In  my  opinion,  the  disbursing  officer  has  author- 
ity under  this  law  to  make  payment  and  to  charge  the  appropria- 
tion that  is  liable  for  the  payment  to  the  same  extent  he  would  be 
authorized  if  there  had  been  advanced  to  him  from  such  appropria- 
tiaa  sufficient  funds,  provided,  of  course,  the  allotment  has  been 
made. 


CLEEKB  Off  UHITII)  BTATS8   COUSTS  BIETHra  AB  WITirEBBIfl. 

A  deck  of  a  United  States  district  court,  wbose  compeosation  Is  od  a  fee  lostead 
of  a  salary  basis,  is  entitled,  for  attendaoce  la  court  as  a  wltaess  for  the 
Qovemment,  to  the  rogvilar  fees  and  mileage  prescribed  for  such  witnesses 
In  section  &48.  B«v]sed  Statutes,  Instead  of  to  tbe  actual  expenses  pre- 
scribed Id  section  850,  Revised  Statutes,  for  such  services  rendered  by 
clerks  or  officers  of  the  United  States. 

CoBptroller  Warwick  to  the  Attamey  Qeneral,  Kay  S,  1917: 

I  have  your  request  of  April  27,  1&17,  for  decision,  as  follows: 

"  In  order  that  this  Department  may  be  in  a  portion  to  properly 
instruct  the  United  States  Marshal  for  the  Middle  District  of  Fenu- 
sflvania,  your  decision  is  requested  on  the  following  statement  of 
facts: 

"The  Clerk  of  the  District  Court,  located' at  Scranton,  Penn^l- 
vania,  was  subpoenaed  as  a  witness  for  the  government  to  attend 
court  at  Williamsport,  Pennsylvania,  where  a  deputy  clerk  was  rep- 
resenting the  Clerk  as  such  in  court.  The  question  arises  whether  the 
Clerk  is  entitled  to  mileage  and  per  diems  or  to  expenses  as  a  witness 
under  Section  850  of  the  Revised  Statutes. 

"  It  appears  that  the  sole  object  of  the  Clerk  in  going  to  Williams- 
port  was  to  perform  his  duty  as  a  witness  under  said  subpoena." 

Section  850,  Kevised  Statutes,  provides: 

"  When  any  clerk  or  other  officer  of  the  United  States  is  sent  away 
from  his  place  of  business  as  a  witness  for  the  Government,  his  neces- 
sary expenses,  stated  in  items  and  sworn  to,  in  ^oing,  returning,  and 
attendance  on  the  court,  shall  be  audited  and  paid ;  but  no  mileage,  or 
other  compensation  in  addition  to  his  salary,  shall  in  any  case  be 
allowed." 

It  appears  that  this  section  of  the  ReviseS  Statutes  was  intended 
to  apply  only  to  Government  officers  and  employees  who  are  com- 
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pensated  by  fixed  salaries,  and  not  to  those  whose  compensation  is 
derived  from  fees. 

In  commenting  on  this  feature  the  Supreme  Court,  in  the  case 
of  United  States  v.  Sanborn  (185  U.  S.,  271-285),  said: 

"As  a  person  of  that  class  receives,  while  absent,  his  stipulated 
salary,  and  is  paid  in  that  way^  for  his  time,  it  is  not  deemed  just 
that  he  should  also  receive  mileage  and  per  diem.  But  instead 
thereof,  he  is  allowed  his  necessary  expenses,  which,  being  audited, 
by  or  under  the  direction  of  the  court  upon  which  he  attends  as  a 
witness,  he  is  entitled  to  have  paid  to  him;    .    .    .    ." 

The  cterk  of  a  court  does  not  receive  a  stipulated  salary,  nor  is 
he  compensated  for  his  time  while  absent  from  the  place  of  his 
headquarters  attending  court  as  a  witness;  furthermore,  the  ele- 
ments of  time  and  a  fixed  payment  for  a  definite  period  are  essential 
features  of  all  legal  definitions  of  the  word  "  salary "  (22  Comp. 
Dec.,  693). 

I  have  therefore  to  advice  you  that  the  clerk  of  the  court  in  ques- 
tion is  entitled  to  the  fees  and  mileage  prescribed  by  section  848, 
Bevised  Statutes,  in  accordance  with  paragraph  497  of  instructions 
to  United  States  marshals,  attorneys,  clerks, 'and  commissioners, 
June  1,  1916,  as  follows: 

"  Officers  who  are  compensated  by  fees  are  entitled  to  the  ordinary 
per  diems  and  mileage  of  witnesses." 

This  decision  is  predicated  on  tiie  fact  that  the  clerk  of  the  court 
was  not  officiating  as  clerk  at  Williamsport,  Pa.  (sec.  849,  Revised 
Statutes),  and  will  not  be  allowed  the  mileage  and  per  diem  pre- 
scribed by  section  828,  Bevised  Statutes. 


ATAILABIIITT  OF  AXinjAL  ATPEDf  KIATIOXB. 

Where  an  annuel  appropriation  provides  for  the  continuing  of  a  work  already 
b^nn  under  a  former  appropriation  and  la  made  available  until  ex- 
panded, progress  npon  tbe  work  without  cessation  la  Implied  by  the  word, 
contlnnlns,  In  tbe  appropriation;  and,  accordingly,  anch  approprlatloD  Is 
available  for  expenditurea  from  the  date  of  Its  enactment,  and  not  merely 
from  tbe  banning  of  the  Qscal  year  to  which  It  relates  generally. 

Oomptriiller  Warwick  to  the  Baeretary  of  the  Interior,  Xay  7,  1617: 
I  have  with  inclosure  your  letter  of  April  27,  1917,  as  follows: 
"There  is  transmitted  herewith,  for  jour  consideration,  a  letter, 
from  the  Commissioner  of  Indian  Affairs  as  to  the  availability  of 
the  appropriation  of  $200,000  contained  in  the  Indian  Appropria- 
Uon  Act  for  the  fiscal  year  1918,  (Public  #369),  for  the  present 
fiscal  year. 

"I  therefore  have  the  honor  to  request  your  opinion  as  to  the 

immediate  availability  of  the  fund."  ~,i  \  il  - 
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The  iscloBed  letter  of  the  Commissioner  of  Indian  Affairs  is  in 
the  terms  following: 

"  In  the  Indian  Appropriation  Act  for  the  fiscal  year  1918  (Pub- 
lic ^369)  there  appears  an  item  appropriating  $200,000  for  con- 
tinumg  the  construction  and  enlargement  of  the  irrigation  and 
drainage  system,  etc.,  on  the  Yakima  Indian  Reservation,  Wash- 
ington. 

"  In  the  present  situation  at  Yakima,  the  funds  so  appropriated 
are  urgently  needed  for  immediate  application  to  the  work.  The 
appropriation  made  for  the  present  fiscal  year  is  practically  ex- 
hausted. Extensive  excavating  machinery  has  been  purchased,  and 
with  the  expenditure  of  a  few  thousand  dollars  additional  a  very 
large  area  can  be  put  under  irrigation  and  productivity  by  means 
of  enlarging  the  present  irrigation  system  as  contemplated  by  the 
Act  mating  the  appropriation.-  I  therefore  have  the  honor  to 
request  that  the  matter  he  referred  to  the  Comptroller  for  a  decision 
as  to  the  legality  of  treating  the  appropriation  made  in  the  Act  of 
March  2, 1917,  supra,  as  immediately  available  for  the  work. 

"  In  this  connection,  attention  is  invited  to  a  decision  of  the  Comp- 
troller, dated  July  9,  1910,  in  which  it  was  held  that  funds  appro- 
friated  for  the  construction  of  the  Fort  Hall  irrigation  project, 
daho,  were  available  for  obligations  incurred  immediately  after 
the  passage  of  the  Act  making  the  appropriation.  The  language  of 
the  Act  appropriating  $200,000  for  Yakima  seems  to  be  similar  to 
that  for  the  Fort  Hall  project  upon  which  was  rendered  the  decision 
favorable  to  the  use  of  the  funds.  It  would  seem,  therefore,  that 
appropriations  for  continuing  projects,  of  which  Yakima  is  one, 
where  the  funds  are  available  until  expended,  should  come  within 
the  scope  of  the  decision  previously  quoted." 

Similar  appropriation  was  made  in  the  Indian  Appropriati(m  Act 
of  May  18,  1916  (39  Stat.,  12G,  164),  and  appears  in  the  Treasury 
Department  Digest  for  fiscal  year  1917  under  the  title  "  Diver- 
sion Dam  and  Distribution  and  Drainage  System,  Yakima  Reserva- 
tion, Wash.  (Reimbursable)"  which  title  has  been  designated  for 
the  1918  appropriation,  under  consideration,  for  continuation  of  tba 
same  work. 

The  act  of  May  18,  1916,  aupra,  provides  that  the  appropriktion 
be  immediately  available  and  continue  available  until  expended. 

The  act  of  March  2,  1917  (39  Stat.,  989),  provides: 

**  For  continuing  construction  and  enlargement  of  the  irrigation 
and  drainage  system,  to  make  possible  the  utilization  of  the  water 
sum>ly  provided  for  forty  acres  of  each  Indian  allotment  on  the 
Yakima  Indian  Reservation,  Washington,  and  such  other  water 
sapply  as  may  be  available  or  obtainable  for  the  irrigation  of  a 
total  of  120,000  acres  of  allotted  Indian  lands  on  said  reservation, 
$200,000,  to  remain  available  until  expended:  Provided,  That  the  en- 
tire cost  of  said  irrigation  and  drainage  system  shall  be  reimbursed 
to  the  United  States  under  the  conditions  and  terms  of  Uie  act  of 
May  18,  1916," 
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It  is  to  be  obfierved  that  this  appropriation  is  not  in  explicit  terms 
made  immediately  available  as  was  the  appropriation  of  May  18, 
1916,  supra.  It  is,  however,  an  appropriation  for  continuing  the 
same  work  and  like  the  last-named  appropriation  explicitly  made 
available  until  expended. 

The  facts  as  to  the  present  status  of  tiie  work  set  forth  in  the  com- 
missioner's letter  clearly  indicate  that  the  immediate  prosecution  of 
the  work  will  be  in  the  interest  of  economy  and  conducive  to  the 
early  accomplishment  of  the  purposes  of  the  expenditures  already 
made  and  to  be  made. 

In  the  case  of  the  Fort  Hall  irrigation  project  cited  by  the  com- 
missioner, the  Comptroller's  decision  of  July  9,  1910  {54  MS.  Comp.- 
Dec.,  56),  shows  that  by  section  7,  act  of  April  4, 1910  (36  Stat.,  269, 
274),  appropriation  was  made  as  follows: 

"  For  continuing  the  work  of  constructing  an  irrigating  ^stem  for 
the  irrigation  of  lands  on  the  Fort  Hall  Reservation,  Idaho,  and 
lands  ceded  by  the  Indians  of  said  reservation,  one  hundred  thou- 
sand dollars:     .     .     .     ." 

and  that,  by  provision  in  the  sundry  civil  act  of  June  25,  1910  (86 
Stat.,  703,  744),  $25,000  of  the  $100,000  was  made  immediately  avail- 
able. 

The  question  presented  was  whether  liabilities  incurred  upon  the 
work  in  fourth  quarter,  1910,  could  be  paid  from  the  said  $100,000 
appropriated.    It  was  held  in  the  decision  as  follows : 

"The  supplemental  appropriation  of  April  4, 1910,  for  continuing 
the  work  and  made  immediately  available  By  the  Act  of  June  25, 191^ 
is  undoubtedly  available  for  expenses  heretofore  incurred  as  well  as 
those  to  be  incurred  hereafter.  In  this  re^ct  this  case  differs  from 
one  where  only  annual  appropriations  are  involved." 

An  appropriation  made  for  continuing  a  work  already  begun  under 
a  former  appropriation,  and  made  available  until  expended,  implies 
by  the  word  continuing  progress  without  cessation. 

I  therefore  advise  you  that  the  appropriation  of  $200,000  under 
consideration  is  available  for  expenditure  in  accomplishing  the  pur- 
pose of  the  work,  as  well  prior  to  June  80,  1917,  as  subsequent  to 
June  80, 1918. 

FITTATZ  PBOFEKTT  LOST  UT  KHITART  8ZKTICS. 

Where  It  Is  sbown  tbat  private  property  of  sd  officer  or  eollsted  man  of  the 
Arm;  was  lost  or  destroyed  In  the  military  service  without  fault  or  Jieell- 
gence  oa  the  pd'rt  of  such  officer  or  enlisted  man.  payment  by  the  United 
States  of  the  value  of  such  property  Is  authorized  under  the  act  of  March  3, 
1885,  In  an  otherwise  proper  case  only  (1)  where  the  property  so  lost  or 
destroyed  was  shipped  on  board  an  unseaworthy  vessel  by  order  of  hr 
officer  authorised  to  give  such  order  or  direct  anch  shipment,  or  (2)  where 
the  toss  or  destruction  of  such  property  was  In  consequence  of  the  oScev 
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or  enlisted  man'B  hnvliiK  glvea  hla  stteDtton  to  the  savtng  ot  Qorcnunent 
property  In  danger  at  tbe  sotoe  time  and  under  similar  clrcnmstances;  tbe 
"  fault  or  negligence  "  clause  of  that  act  being  on\3  a  clause  of  limitation. 

Deoiilon  by  Comptroller  Warwiok,  May  7,  1917: 

Lieutenant  Colonel  Hugh  J.  Gallagher,  Quartermaster  Corps, 
U.  S.  Armj,  applied  March  3,  1917,  for  a  revision  of  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  Ko.  119399,  dated 
December  7, 1916. 

He  claimed  reimbursement  in  the  sum  of  $3,012.50  for  articles  of 
his  private  property  destroyed  by  fire  June  30, 1916,  at  Seattle,  Wash- 
ington; he  being,  at  that  time,-a  major  in  the  Quartermaster  Corps, 
U.  S.  Army,  on  duty  in  the  Philippine  Islands.  In  an  affidavit 
executed  August  24,  1916,  he  stated  that  upon  his  departure  for  the 
Philippine  Islands,  where  ordered  for  duty  i>er  War  Department 
special  orders,  Nos.  69  and  140,  of  March  24,  1914,  and  June  16, 1914, 
respectively,  he  turned  over  to  the  depot  quartermaster  at  Seattle, 
Washington,  for  storage,  such  part  of  his  personal  effects  as  would 
not  be  required  in  the  Philippine  Islands;  that  these  effects  were 
contained  ir  thirty-three  package  and  were  stored  in  the  quarter- 
master's dock  at  Seattle;  that  he  was  notified  July  6,  1916,  tint  tbe 
dock  (Pier  11)  and  his  goods  were  destroyed  by  fire  June  30,  1916; 
that  no  complete  and  exact  list  of  the  contents  of  each  package  hav- 
ing been  kept,  the  details  of  contents  and  value  he  has  given  are 
based  partly  upon  records  in  his- possession  and  partly  on  memory; 
that  he  had  an  unusually  fine  collection  of  Chinese  articles  and 
Indian  curios;  and  that  his  collection  of  swords  and  canes  was  accu- 
mulated during  travels  in  various  parts  of  the  world.  He  gave  a 
description  of  the  articles  destroyed  and  their  value,  making  the  sum 
of  $3,042.50,  for  which  he  claimed  reimbursement,  and  stated  that 
all  the  articles  enumerated  were  the  property  of  himself  and  family. 

The  storage  of  the  goods  on  the  pier  was  free,  the  Government 
making  no  charge  for  storage. 

By  War  Department  Special  Orders  No.  240,  dated  October  13, 
1916,  under  the  provisions  of  paragraph  726,  Army  Begulations,  1913, 
a  board  of  officers  was  appointed  to  meet  at  Seattle,  Washington, 
**for  the  purpose  of  examining  and  determining  the  extent  of  tbe 
damage  to  the  property  of  Major  Hugh  J.  Gallagher,  Quartermaster 
Corps."  Pursuant  to  said  order  the  board  met  October  24, 1916,  and 
continued  its  session  on  the  following  day.  The  board  recom- 
mended : 

"That  Major  H.  J.  Gallagher  be  reimbursed  in  the  sum  of  $2,376.00 
for  losses  to  property  injured  or  destroyed  by  fire,  smoke -and  water 
incident  to  the  fire  which  destroyed  the  Quartermaster  Dock  at  Pier 
11,  Seattle,  Washington,  on  June  30, 1916." 
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In  this  case,  on  November  24,  1916,  the  Quartermaster  General  of 
the  Army  prepared  for  the  Secretary  of  War  a  memorandum  as 
follows : 

"The  claim  was  submitted  for  reimbursement  in  the  sum  of 
$3,042.50.  A  board  of  officers  appointed  to  investigate  the  matter  at 
Seattle  found  that  a  large  numfeer  of  books  of  the  library  and  a 
number  of  other  articles  had  been  recovered,  although  some  of  them 
had  been  damaged.  Deducting  for  articles  saved,  etc.,  the  board 
recommended  allowance  of  $2,376.00. 

"  On  examining  the  papers  it  has  been  found  that  large  amounts 
are  claimed  for  loss  of  oil  paintings  and  other  pictures,  for  collec- 
tions of  articles  made  by  American  Indians,  and  of  swords  and 
canes,  of  vases  and  other  articles  of  ornamental  chinaware,  of  bronzes 
and  articles  of  brass,  and  curios  and  ornaments,  a  silver  water  pitcher 
and  stand,  and  tapestry  curtains.  It  is  not  believed  that  any  of  these 
items  can  appropriat^y  be  regarded  as  necessary  in  the  miUtary 
service,  within  the  purview  of  the  law  cited,  and  they  have  been 
omitted  from  thfe  list  for  certification. 

"  There  was  recently  a  review  and  reaffirmation  of  former  decisions 
to  the  effect  that  civilian  clothing  owned  by  officers  and  enlisted  men 
are  not  articles  for  which  reimbursement  should  be  made  under  said 
law.  Accordingly,  there  have  also  been  omitted  from  the  list  for 
certification  all  items  of  claimant's  civilian  clothing  and  also  articles 
personal  to  the  use  of  members  of  his  family. 

"As  to  furniture,  it  is  remarked  that  the  following  items  of  heavy 
are  provided  for  a  separate  set  of  quarters  for  a  married  officer, 
where  the  quarters  are  owned  by  the  Govenunent : 


1  dining  table, 

2  dlnlDS  chain,  arm, 
9  dining  cbairs,  side, 

1  sideboard  (where  none  built  In), 

1  library  desk, 

2  library  cbairs,  arm. 
2  library  chairs,  side, 


1  parlor  table, 

1  bookcaae, 

2  chests  of  drawers, 
1  divan, 

1  hatrack  or  ball  tree, 

1  kitchen  table, 

2  iron  bedsteads  (for  serrants). 


"Also  for  field  officer's  quarters,  1  additional  bookcase  where  none 
is  built  in. 

"  It  is  regarded  that  an  officer  receiving  commutation  of  quarters 
obtains  the  equivalent  of  both  quarters  proper  and  furniture  as 
noted.  For  this  reason,  only  a  few  pieces  (as  supplementary)  are 
included  in  the  list  for  certification. 

"The  list  as  prepared  totals  $354.00.  As  to  articles  omitted  the 
loss  can  only  be  regarded  as  the  claimant's  misfortune." 

Under  date  of  November  24,  1916,  the  Secretary  of  War  certified 
as  follows : 

"  Under  the  provisions  of  the  act  of  March  8,  1885,  it  is  hereby 
certified  that  the  following  articles  were  useful,  reasonable,  neces- 
sary and  proper  for  Major  (now  Lt.  Col.)  H.  J.  Gallagher,  Q.  M. 
Corps,  to  nave  in  his  possession  while  in  qiiartera,  engaged  in  the 
public  service,  in  the  line  of  duty ;  that  the  nre  which  caused  the  loss 
of  the  same  while  in  storage  on  the  Quartermaster  dock,  Seattle, 
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Wash.,  did  not  result  from  the  fault  or  negligence  of  anyone  in- the 
service  of  the  Government^  and  that  the  value  of  said  articles — con- 
sidering the  prices  at  which  suitable  articles  can  be  obtained,  and 
considering  the  probable  use  of  the  articles — should  not  exceed  the 
amounts  set  opposite  the  respective  items. 

40  volumes  ot  standHrd  action  and  miscellaneous  works (30.  00 

3  sets  of  books — .Tomlnl's  NaiKileon,  Sbakespeare,  and  Ly ttOQ 30.  OO 

(These  three  sets  of  books  were  estimated  to  b«  of  the  value  of 
$50  Immediately  preceding  the  flre ;  are  held  by  board  of  officers  to 
be  of  ao  value  Id  present  condition,  but  can  be  utilized  if  rebound, 
and  estimate  cost  of  rtbtndlng  at  130.) 

1  pair  shoes 6. 00 

18  pairs  curtains 64. 00 

2  pairs  portieres 35.  OO 

1  mirror 10. 00 

1  roll  carpet 1 20.00 

2  chairs,  upholstered 40. 00 

1  Morris  chair ■- 10. 00 

1  side  table 25.  00 

1  oak  bedstead 10. 00 

1  set  bed  springs _ 5.00 

12  pillow  cases S.  00 

6  aheets 6. 00 

4  bedspreads 6. 00 

4  pairs  blankets 28.00 

4  bedqullts 16. 00 

1  silver  butter  dish 5.00 

1  silver  pickle  dish 5.00 

1  sliver  fruit-dish  holder 8.00 

4  silver  napkin  tings 8.00 

354.00 
By  settlement  Ko.  119399,  dated  I>ecember  7,  1916,  the  auditor 
allowed  $324,  being  reimbursement  for  all  items  described  by  the 
Secretary  of  War  except  three  sets  of  books,  Jomini's  Napoleon, 
Shakespeare,  and  Lytton,  amounting  to  $30  as  estimated  cost  of 
rebinding.  This  item  and  other  articles  not  included  in  the  allow- 
ance were  disallowed  by  the  auditor  for  reasons  as  follows : 

"As  said  books  are  not  shown  to  have  been  destroyed,  but  appear 
to  have  been  damaged,  and  as  the  act  approved  March  3,  1885,  pro- 
viding for  reimbursement  for  the  logs  of  private  property  does  not 
authorize  reimbursement  for  the  damage  to  private  property,  no 
reimbursement  can  be  made  for  such  articles. 

"Claim  for  reimbursement  for  articles  not  allowed  in  this  settle- 
ment and  not  disallowed  as  above,  is  disallowed,  as  none  of  such 
articles  claimed  is  deemed  by  the  Secretary  of  War  to  be  reasonable, 
useful,  necessary  and  proper  for  the  officer  while  in  quarters,  engaged 
in  the  public  service,  in  the  line  of  duty." 

Twenty-two  days  after  the  date  of  said  settlement,  namely,  on 
December  29,  1916,  the  Secretary  of  War  certified  as  follows; 

"Under  the  provisions  of  the  act  of  March  3,  1885,  it  is  hereby 
certified,  in  addition  to  the  list  of  articles  pceviously  certified,  that 
ax  suits  of  woolen  underwear  were  useful,  reasonable,  necessary  and 
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E roper  for  Major  (now  Lt  Col.)  H.  J.  GallagheTj  Q.  M.  Coips,  to 
ave  while  in  quarters,  engaged  in  the  public  service,  in  the  line  of 
duty,  and  that  the  fair  ana  reasonable  value  thereof  at  the  time  of 
loss  did  not  exceed  $18.00." 

And  the  Secretary  of  War,  on  February  li,  1917,  issued  a  second 
supplementary  certificate  as  follows; 

"Upon  giving  further  attention  to  the  items  of  said  claim  it  ia 
regarded  that  the  action  of  the  department  in  omitting  certain  articles 
(nimiture,  table  silver,  etc.)  from  the  list  certified  to  the  Auditor 
was  erroneous.  The  list  as  to  furniture  was  prepared  in  the  view  that 
payment  of  commutation  of  quarters  was  the  equivalent  of  the  use 
Doth  of  quarters  and  of  heavy  furniture  supplied  by  the  United 
States  where  the  quarters  are  owned  by  the  Government.  It  is  now 
noted,  however,  that  the  present  rate  of  commutation  was  authorized 
long  before  the  matter  of  supplying  heavy  furniture  in  quarters  was 
approved.  Therefore,  as  supplemental  to  the  certificates  of  Novem- 
ber 24  and  December  29, 1916,  it  is  hereby  certified  that  the  following 
articles  were  useful,  reasonable,  necessary,  and  proper  for  Major 
(Now  Lt.  Col.)  H,  J.  GallagheFj  Q.  M.  Corps,  to  have  while  in  quar- 
ters, engaged  in  the  public  service,  in  the  Ime  of  duty,  and  that  the 
value  of  said  articles  should  not  exceed  the  amounts  set  opposite  the 
respective  items : 

1  bookcase _>. 9SB.00 

e  "willow  cbalra 24  00 

2  willow  settees 10.00 

2  mahogany  chairs,  upholstered GO;  00 

1  mahogany  aofa,  upholstered SO.  00 

1  ottoniBD,  upholstered ^ 20.00. 

2  wicker  tables 8,  OO' 

2  plain  chairs ft  00 

1  couch 10.00 

1  mahogany  table 15.00 

1  willow  cbalr S.  00 

1  willow  lounging  cbalr ft  00 

1  screen,  Japanese BO.  00 

1  silver  water  pitcher  and  stand 37.00 

2  sUver  fruit-dish  holders 6.00 

2  teapots,  Chliiese lO.'OO 

Total S22.50 

"This  makes  a  total  of  $694.50  as  the  maximum  amount  recom- 
mended for  allowance  on  his  original  claim  of  $3,042.50,  but  whidi 
was  reduced  to  $2,376,00  by  the  board  of  officers  who  made  investiga- 
tion." 

The  total,  $694.50,  is  the  aggregate  of  the  sums  $354,  $18,  and 
$322.50. 

The  act  of  March  4,  1915  (38  Stat,  1077),  rektes  to  the  "loss 
of  or  damage  to  the  regulation  allowance  of  baggage  of  officers  and 
enlisted  men  sustained  in  shipment  under  orders,"  and,  therefore,  is 
not  applicable  to  the  claim  in  this  case. 
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The  act  of  March  8, 1885  (23  Stat.,  350),  provides: 

"That  the  proper  accounting  officers  of  theTreasury  be,  and  they 
are  hereby,  authorized  and  directed  to  ciamine  into,  ascertain,  and 
determine  the  value  of  the  private  property  belon^ine  to  officers  and 
eiilisted  men  in  the  military  service  of  the  Umtea  States  whidi 
has  been,  or  may  hereafter  be,  lost  or  destroyed  in  the  military  serv- 
ice, under  the  loUowing  circumstances : 

**  First.  When  such  loss  or  destruction  was  without  fault  or  negli- 
gence on  the  part  of  the  claimant. 

"  Second.  Where  the  private  property  so  lost  op  destroyed  was 
shipped  on  board  an  unseaworthy  vessel  by  order  of  any  officer 
autnorized  to  give  such  order  or  direct  such  uiipment. 

"Third.  Where  it  appears  that  the  loss  or  destruction  of  th« 
private  property  of  the  claimant  was  in  consequence  of  his  having 
given  his  attention  to  the  saving  of  the  property  belonging  to  the 
United  States  which  was  in  danger  at  the  same  time  and  under 
similar  circumstances.  And  the  amount  of  such  loss  so  ascertained 
and  determined  shall  be  paid  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  and  shall  be  in  full  for  all  such  loss  or 
damage:  Provided,  That  any  claim  which  shall  be  presented  and 
acted  on  under  authority  of  this  act  shall  be  held  as  finally  deter- 
mined, and  shall  never  thereafter  be  reopened  or  considered:  ATui 
provided  fwrther.  That  this  act  shall  not  apply  to  losses  sustained 
m  time  of  war  or  hostilities  with  Indians:  Arid  provided  further. 
That  the  liability  of  the  Government  under  this  act  shall  be  limited 
to  such  articles  of  personal  property  as  the  Secretary  of  War,  in  his 
discretion  shall  decide  to  be  reasonaole,  useful,  necessary,  and  proper 
for  such  officer  or  soldier  while  in  quarters,  engaged  in  the  public 
service,  in  the  line  of  duty :  And  provided  furtkety  That  all  claims 
now  existing  shall  be  presented  within  two  jyears  and  not  after 
from  the  passa^  of  this  act;  and  all  such  claims  hereafter  arising 
be  presented  within  two  years  from  the  occurrence  of  the  loss  or  de- 
fitmction." 

I  am  of  the  opinion  that  when  a  claim  of  an  officer  or  enlisted  man 
of  the  Army  for  the  value  of  his  private  property  lost  or  destroyed 
jn  the  military  service  is  presented  "  within  two  years  from  the  occur- 
rence <>f  the  loss  or  destruction,"  and  it  appears  that  the  loss  or  de- 
struction was  not  "sustained  in  time  of  war  or  hostilities  with 
Indians,"  and  "was  without  fault  or  negligence  on  the  part  of 
the  claimant,"  said  act  of  March  3, 1885,  provides  for  payment  under 
two  and  only  two  circumstances,  namely: 

1.  "  Where  Uie  private  property  so  lost  or  destroyed  was  shipped 
on  board  an  unseaworthy  vessel  by  order  of  any  officer  authorized  to 
give  such  order  or  direct  shipment 

2.  "  Where  it  appears  that  the  loss  or  destruction  of  the  private 
property  of  the  claimant  was  in  consequence  of  his  having  given  his 
attention  to  the  saving  of  the  property  belonging  to  me  United 
States  which  was  in  danger  at  the  same  time  and  under  similar  cir- 
ctunstanoeSi" 
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Under  the  terms  of  the  act,  it  is  the  proTince  of  the  Secretary  of 
War  to  decide  as  to  what  articles  of  personal  property  are  "  reason- 
able, useful,  necessary,  and  proper  for  such  officer  or  soldier  -while  ip 
quarters,  engaged  in  the  public  service,  in  the  line  of  duty,"  and  it  is 
the  province  of  "  the  proper  accounting  officers  of  the  iS^asury  to 
examine  into,  ascertain,  and  determine  the  value  "  of  such  property 
"  lost  or  destroyed  in  the  military  service,"  under  the  circumstances 
described  in  the  law  (23  Comp.  Dec.,  489). 

This  view  of  the  law — that  there  are  but  two  circumstances  under 
which  reimbursement  is  provided — accords  with  the  decision  of  the 
Second  Comptroller  of  the  Treasury,  dated  November  8,  1893.  (Sec- 
ond Comp.  Dec,  vol.  62,  page  182,  carried  into  vol.  i,  Digest  Second 
Comp.  Dec,  as  sections  72,  153,  169,  170,  ITl,  and  256.)  See  also 
paragraph  ^,  Army  Regulations,  1895,  worded  as  follows: 

"  723.  For  private  property  of  officers  or  enlisted  men  lost  or  de- 
stroyed in  the  military  service  without  fault  or  negligence  on  the  part 
of  the  claimant,  *  where  the  private  property  so  lost  or  destroyed  was 
flipped  on  board  an  unseaworthy  vessel  by  order  of  any  officer  au- 
thorized to  give  such  order  or  direct  such  shipment,'  or  '  where  it  ap- 
pears that  the  loss  or  destruction  of  the  private  property  of  the  claim- 
ant was  in  consequence  of  his  having  given  his  attention  to  the  saving 
of  the  property  belonging  to  the  United  States  which  was  in  danger 
at  the  same  time  and  under  similar  circumstances,'  compensation  may 
be  made  under  the  provisions  of  the  act  of  Congress  approved  March 
3,  1885.  Proceedings  of  a  board  of  survey  wul,  if  pos^ble,  accom- 
pany each  application  under  this  act,  showing  fully  the  circumstances 
attending  the  loss." 

Without  quoting  at  length  from  the  several  decisions  of  those  who 
have  held  the  office  of  Comptroller  of  the  Treasury  during  the  past 
21  years,  refwence  is  made  to  2  Comp.  Dec,  644j  8  id.,  686;  20  id., 
238. 

It  may  be  noted  that  in  all  decisions  holding  that  clause  "  First " 
in  the  act  gives  an  independent  basis  for  a  claim  there  has  been  an 
effort  to  restrict  tiie  effect  of  such  a  rule,  and  when  it  has  been  held 
at  the  same  time  that  clauses  "  Second  "  and  "  Third  "  are  independ- 
ent of  clause  "First "  the  holding  usually  has  been  qualified,  as  was 
done  in  8  Comp.  Dec,  636,  in  the  following  worda: 

"Although  under  clause  second  the  claimant  is  not  required  to  show 
affirmatively  that  he  was  not  guilty  of  fault  or  negligence,  this  will 
•  not  be  understood  as  precluding  the  Government  from  showing  that 
he  was  so  guilty,  and  if  so  found  he  will  not  be  entitled  to  recover. 

"  Under  clause  third  the  claimant  must  show  that  he  was  not  guilty 
of  fault  or  negligence  other  than  of  neglecting  his  own  property  in 
his  efforts  to  save  that  of  the  Government." 

If  the  language  of  the  statute  be  ambiguous,  as  I  think  it  is,  and 
its  ambiguity  is  evidenced  by  the  fact  that  the  Comptrollers  who 
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held  office  for  thirty  years  after  the  law  passed  reached  many  different 
coDcluEions  as  to  its  meaning,  reference  may  be  made  to  the  report 
of  the  legislative  committee  to  ascertain  the  purpr^e  of  Congress. 
(Chesapeake  Telephone  Co.  y.  Mamning,  186  U.  S.,  246;  Binnt  v. 
United  States,  194  U.  S.,  486,  495.) 

The  bill  that  became  the  law  of  March  3,  1685,  was  H.  S.  fi713. 
The  following  is  an  extract  from  H.  R.  Report  No.  1045,  Forty- 
eighth  Congress,  first  session,  which  accompanied  bill  H.  B.  5713: 

"The  Committee  on  Military  Affairs,  having  had  under  consid- 
eration House  bill  571S,  respectfully  report:  It  is  so  manifest  that 
the  United  States  should  compensate  the  officers  and  soldiers  of  the 
Army  for  property  lost  or  destroyed  in  t^e  military  service,  where 
such  loss  or  destructioi;  was  without  fault  or  negligence  on  the  part 
of  the  claimants,  either  in  consequence  of  giving  attention  to  the 
saving  of  the  property  of  the  United  States,  which  was  in  danger 
at  the  same  time,  or  by  being  shij^ped  on  board  an  unseaworthy  ves- 
sel by  order  of  an  officer  authorized  to  give  such  order,  that  your 
committee  recommend  the  passage  of  the  bill,     •     •     *," 

While  statements  of  individual  Members  are  not  an  aid  in  con- 
struing a  law  of  Congress,  the  following  is  quoted  from  the  debate 
in  the  Senate  February  24, 1885,  upon  said  bill  R  K.  6713: 

"Mr.  Frtb.  And  the  payment  in  case  of  a  loss  by  fire  is  limited, 
is  it  nott 

"Mr.  CocfcRXLL.  It  is. 

"Mr.  Fbte.  Where  an  officer  or  soldier  in  taking  charge  of  Got- 
emment  property  sacrifices  his  own. 

"  Mr.  Seweli..  The  limitation  extends  to  the  articles  necessary  for 
the  position  of  the  officers  or  men,  not  to  watches,  trinkets,  or  any- 
thing of  that  kind,  but  to  the  necessary  equipment  of  the  soldier  or 
officer." 

"Mr.  CocKRKLL.  This  does  not  cover  anything  in  the  shape  of 
carpets,  or  pianos,  or  gold  watches,  or  silk  dresses,  or  things  of  that 
kind.  The  committee  has  never  allowed  compensation  for  them^  and 
this  is  the  most  restrictive  language  ever  proposed."  (Congressional 
Record,  48th  Congress,  2d  Session,  Vol.  16,  Fart  3,  pages  2081  and 
and  2082.) 

A  consideration  of  the  law  and  the  circumstances  surrounding  its 
enactment  in  the  light  of  the  above-quoted  reiwrt  of  the  .Committee 
on  Military  Affairs  discloses  fully  and  accurately  the  intent  of 
Congress. 

Claimant  declares  that  the  private  property  for  which  he  claims 
reimbursement  was  such  part  of  his  personal  effects  as  would  not  he 
required  in  the  PhUippine  Islands,  and  was  turned  over  by  him  to 
the  depot  quartermaster  at  Seattle,  Washington,  for  storage. 

Therefore,  his  property  destroyed  by  fire  was  not  "lost  or  de- 
stroyed in  the  military  service"  within  the  meaning  of  the  act  of 
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March  3,  1885  (22  Comp.  Dec,  385);  furthermore,  the  loss  or 
destruction  was  not  under  either  of  the  two  circumstances  described 
in  the  law. 

,  Upon  a  revision  of  the  auditor's  settlement  I  find  and  certi^  a 
debit  difference  of  three  hundred  and  twenty- four  dollars  ($324),  the 
entire  amount  allowed  claimant  by  the  auditor  being  disallowed  for 
reasons  hereinbefore  stated. 

So  much  of  the  decisions  of  this  office  published  in  2  Comp.  Dec., 
644;  3  id.,  686;  and  20  id.,  238,  as  is  in  conflict  with  the  conclusion 
herein  stated  will  not  be  followed  hereafter. 


lOirOBTITY  PAT,  NATAL  UUTIA  AKB  NATIOKAL  MATAl  TOLtrVTBXES. 

OfBcera  of  the  Naval  Mllltia  in  the  service  of  the  United  States  are  not  entitled 
to  credit,  for  purposes  of  longevity  pay,  for  previous  service  rendered  in  the 
Naval  Mllltia  or  National  Naval  Volunteers  when  not  in  the  service  of  the 
United  States. 

Officers  of  the  Naval  Mllltia  In  the  service  of  the  United  States  are  entitled, 
nnder  the  same  conditions  as  officers  of  the  Regular  Navy  or  Marine  Corps 
are  so  entitled,  to  credit,  for  purposes  of  longevity  pay,  for  previous  service 
rendered  In  the  Navy, 

Officers  of  the  National  Naval  Volunteers  in  the  service  ot  the  United  States  are 
not  entitled  to  credit,  for  purposes  of  longevity  pay,  for  previous  service 
rendered  in  the  Naval  MlHtla  or  National  Naval  Volunteers  wlien  aot  in  the 
service  of  the  United  States. 

Officers  of  the  National  Naval  Volunteers  in  the  service  of  the  United  States  are 
entitled,  under  the  same  conditions  as  officers  of  the  Regular  Navy  or 
Marine  Corps  are  so  entitled,  to  credit,  for  purposes  of  longevity  pay,  for 
previous  service  rendered  in  the  Navy. 

Comptioller  Warwlslc  to  the  Beoratary  of  the  Vavy,  Kay  10,  1917: 

B;  indorsement  of  April  28,  1917,  you  ask  that  I  decide  questions 
submitted  to  you  by  the  Chief  of  the  Division  of  Naval  Militia  Af- 
fairs, as  follows: 

1.  "  Are  officers  of  the  Naval  Militia  or  National  Kaval  Volunteers, 
who  are  in  the  service  of  the  United  States,  entitled  to  longevity  pay 
for  previous  Naval  Militia  service?" 

2.  "  For  previous  service  in  the  National  Naval  Volunteers?'* 

3.  "  For  previous  service  in  the  Navyi" 

4.  "Will  service  as  a  Naval  Militia  or  National  Volunteer  officer 
entitle  such  officer  to  longevity  pay  for  actual  time  as  such  in  the 
tai'vice  of  the  United  States?" 

The  pay  of  officers  of  the  Naval  Militia  (other  than  those  enrolled 
in  the  National  Naval  Volunteers)  "when  called  into  the  service  oF 
the  United  States,"  is  the  same  pay  as  "  are  or  may  be  provided  by 


636  DBOISIONS  OF   THE  COMFTROLLBB. 

law  for  the  Segular  Navy."  (Sec.  7,  act  of  Feb.  16,  1914,  38  Stat., 
286.) 

The  pay  of  officers  of  the  National  Naval  Volunteers  for  time  of 
active  service  under  the  call  of  the  President  is  the  same  pay  as  tha^ 
provided  on  or  after  August  29, 1916,  for  a  person  of  their  respective 
rank  or  grade  in  the  Navy  or  Marine  Corps.  (Act  of  Aug.  29, 
1916,  89  Stat,  596,  par.  5.) 

The  questions  are  answered  in  the  order  in  which  presented. 

1.  No. 

Naval  Militia  officers  (other  than  those  enrolled  in  the  National 
Naval  Volunteers)  while  called  into  the  service  of  the  United  States 
are  not  entitled  to  be  credited  for  longevity  pay  purposes  with  pre- 
vious Naval  Militia  service  (not  rendered  in  the  service  of  the  United 
States),  for  the  reason  that  such  service  is  not  service  with  which  a 
corresponding  officer  in  the  Navy  proper  would  be  entitled  to  be 
credited  for  longevity  pay  purposes.  (Acts  of  May  13, 1908,  35  Stat., 
128,  and  Mar.  3, 1883,  22  Stat,  473.     See  also  23  Comp.  Dec,  152.) 

Those  National  Nava!  Volunteer  officers  who  correspond  for  pay 
purposes  with  Navy  officers  are  not  entitled  for  time  of  active  service 
onder  the  call  of  the  President  to  be  credited  for  longevity  pay  pur- 
poses with  previous  Naval  Militia  service  (not  rendered  in  the  service 
of  the  United  States),  for  the  same  reason  that  Naval  Militia  officers 
(other  than  those  enrolled  in  the  National  Naval  Volunteers)  would 
not    (See  preceding  paragraph.) 

Those  National  Naval  Volunteer  officers  who  corres^nd  for  pay 
purposes  with  Marine  Corps  officers  are  not  entitled  for  time  of  active 
service  under  the  call  of  the  President  to  be  credited  for  longevity 
pay  purposes  with  previous  Naval  Militia  service  (not  rendered 
in  the  service  of  the  United  States) ,  for  the  reason  that  such  service 
is  not  service  with  which  a  corresponding  officer  in  the  Marine  Corps 
proper  would  now  be  entitled  to  be  credited  for  longevity  pay  pur- 
poses. (See  sec  1612,  Rev.  Stats.;  seca  1262,  1263,  Rev.  Stats.;  act 
of  June  18, 1878, 20  Stat,  150;  act  of  Feb.  24, 1881,  21  Stat.,  346;  act 
of  June  30,  1882,  22  Stat.,  118 ;  sec.  12,  act  of  Apr.  22,  1898,  30  Stat, 
863;  sec.  10,  act  of  Jan.  21,  1903,  32  Stat,, 776;  act  of  Feb.  16,  1914, 

38  Stat.,  283;  act  of  May  27, 1908,  35  Stat,  399;  act  of  Aug.  29, 1916, 

39  Stat,  S97.) 

2.  No.  Because  previous  service  in  the  National  Naval  Volunteers 
(not  time  of  active  service  in  that  organization  under  the  call  of  the" 
President)  is  not  service  with  which  their  corresponding  officers  for 
pay  purposes  in  the  Navy  or  Marine  Corps  would  now  be  entitled  to 
be  credited  for  longevity  pay  purposes.  (See  statutes,  supra;  also 
23  Comp.  Dec.,  162.) 

8.  Yes.  For  any  previous  service  in  the  Navy  with  which  the 
officers  of  the  Navy  or  Marine  Corps  with  whom  they  correspond, for 
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pay  purposes  would  now  be  entitled  to  be  credited  for  longevity  pv 
purposes.     (See  statutes,  supra;  23  Comp.  Dec.,  153.) 

4.  It  is  preferred  not  to  answer  this  question  at  present.  It  does 
not  appear  that  it  will  be  involved  in  any  payment  to  be  made  for 
some  years.  It  is  therefore  a  question  the  deciding  of  which  may 
properly  be  postponed  until  a  case  arises,  so  that  in  deciding  it  the 
law  then  in  effect  may  be  construed. 


Under  authority  of  section  5  of  ttie  set  of  July  28,  1916,  pajmeat  for  the  traog. 
portatlon,  over  land-grant  railroads,  of  mall  carried,  under  special  arrange- 
ment on  freight  trains,  may  be  made,  without  land-grant  deduction,  at 
rates  not  exceeding  the  usual  and  Just  rates  charged  the  public  for  the 
transportation  of  Rrtlcles  similar  aa  to  cost  of  service. 

Seclilon  by  Comptroller  Warwick,  Kay  10,  1617: 

The  Auditor  for  the  Post  Office  Department  has  submitted  for  ap- 
proval, disapproval,  or  modification  his  decision  of  April  24,  1917, 
construing  that  portion  of  section  6  of  the  act  of  July  28,  1916  (39 
.  Stat.,  412,  428),  so  far  as  it  relates  to  the  transportation  over  land- 
grant  railroads  of  periodicals  conveyed  under  special  arrangements 
in  freight  trains. 

The  decision  is  as  follows: 

"Sections  4001  and  4002,  Itevised  Statutes,  ^e  act  of  July  12, 
1876  (19  Stat,  79),  the  act  of  June  17,  1878  (20  Stat.,  142),  the  act 
of  March  3, 1905  (33  Stat.,  1088),  the  act  of  March  2, 1907  (34  Stat., 
1212),  and  the  act  of  May  12,  1910  (36  Stat,  362),  require  the  Post- 
master General  to  fix  the  compensation  to  be  paid  for  the  transpor- 
tation of  mails  on  railroad  routes  at  rates  not  exceeding  the  rates 
therein  named,  based  on  the  weight  of  mails  carried  on  the  routes. 

"  Effective  September  1,  1911.  the  Post  Office  Department  inaugu- 
rated a  change  in  the  manner  oi  transporting  certain  periodical  pub- 
lications. A^  time  was  not  an  essential  feature  in  the  transportation 
the  periodicals  were  forwarded  in  the  regular  mail  trains  from  places 
where  they  were  published  to  designated  points  where  they  were 
transferred  to  freight  trains  and  earned  in  carload  lots  to  points  near 
their  final  destination,  when  they  were  again  returned  to  mail  trains 
for  delivery.  The  plan  was  placed  in  operation  in  the  middle  western 
states  (third  contract  section)  on  the  date  named,  and  in  the  southern 
states  (second  contract  section)  July  1,  1912.  Further  extension  of 
the  plan  was  prohibited  by  the  act  of  August  24, 1912  (37  Stat,  547), 
but  the  prohibition  was  repealed  by  the  act  of  July  28,  1916  (39 
Stat,  424). 

"Prior  to  the  inauguration  of  the  plan  advance  decisions  were 
rendered  by  the  Comptroller  of  the  Treasury  that  the  total  cost  of 
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the  mail  transported  on  any  route  should  not  exceed  the  total  amount 
that  could  be  legally  allowed  therefor,  if  alt  mail  matter  for  said 
loute  was  transported  together  and  paid  for  at  the  maximum  rates 
prescribed  by  law  for  said  route  (Decision  of  May  22,  1911,  MSS., 
and  May  27, 1911,  17  Comp.  Dec,  900). 

"  The  Post  Office  Department  therefore  established  two  classes  of 
mail  routes,  one  being  a  route  over  which  the  regular  mails  were 
transported  and  the  otner  being  a  lap  route  over  which  the  periodical 
mail  matter  was  carried,  both  covering  the  same  mileage  and  the 
»ame  route.  Sec.  1325,  Postal  Laws  and  Regulations,  provides  that 
the  maximum  compensation  that  may  be  paid  for  the  transporta- 
tion of  mails  on  a  lap  route  is  the  difference  between  the  rate  earned 
by  the  average  daily  weight  of  the  first  or  original  route,  and  the 
rate  that  would  be  earned  if  the  average  daily  weight  of  the  lap 
route  were  added  thereto. 

"The  Department  weighed  the  mails  on  both  classes  of  routes 
for  the  statutory  period.  The  weights  taken  on  the  regular  routes 
formed  the  basis  for  the  readjustment  of  pay  on  such  routes,  sev- 
erally, at  the  maximum  statutory  rate,  and  the  weights  of  the  period- 
ical matter  taken  on  the  lap  route  formed  the  basis  for  ascertaining 
the  amount  that  would  have  been  paid  for  its  carriage  at  the  maxi- 
mum statutory  rate  if  such  mail  had  been  transported  on  the  orieinal 
i-outes.  In  effect  this  amount  constituted  a  credit  against  which  the 
freight  bills  for  the  transportation  of  the  periodical  mails  could  be 
charged  in  accordance  with  agreements  made  with  the  railroad  com- 
panies concerned,  to  accept  payment  for  the  service  at  such  reduced 
rates." 

Sec.  4001,  Revised  Statutes,  provides : 

*'A11  railway  companies  to  which  the  United  States  have  fur* 
iiished  aid  by  grant  of  lands,  right  of  way,  or  otherwise,  shall  cartr 
the  mail  at  such  prices  as  Congress  may  hy  law  provide;  and,  until 
such  price  is  fixed  by  law,  the  Postmaster  General  may  fix  the  rate  of 
compensation. 

"Provisions  to  the  foregoing  effect  appear  in  the  acts  making 
grants  of  lands  in  the  States  of  Missouri  and  Iowa,  approved  June 
10  1852  no  Stat.,  8,  10),  and  May  15, 1856  (11  Stat.,  9, 10). 

"As  subsequent  statutes  relating  to  the  compensation  of  railroads 
for  carrying  mails  on  land  grant  railroad  routes  provide  that  only 
80%  of  the  rates  authorized  to  be  paid  non-aided  railroads  shall  he 

Said  to  aided  railroads,  the  Postmaster  General,  in  a  letter  dated 
uly  17,  1911,  submitted  to  the  Comptroller  of  the  Treasury  the 
quretion  as  to  whether  the  Department  should  deduct  20%  of  the 
compensation  for  transporting  periodical  matter  over  land  aided 
mileage.  The  Comptroller  held  that  if  the  contract  is  made  at  a 
net  cash  rate  within  the  limitation  of  cost  authorized  by  law  for  said 
route,  no  further  deduction  on  account  of  land  grant  is  required  to 
be  made  (18  Comp.  Dec,  38). 

"  It  is  stated  in  the  Second  Assistant  Postmaster  General's  annual 
report  for  the  fiscal  year  ended  June  30,  1916,  that  5,167  carloads  of 
periodical  matter  were  transported  in  fast  freight  trains  during  that 
year,  carrying  138,130,147  pounds ;  that  the  cost  of  the  freight  trans- 
portation,  with  cartage  and  incidental  charges,  was  $718^67.55,  and 
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that  if  the  same  matter  had  been  carried  in  r^^sr  mail  trains  the 
cost  of  its  transportation  would  have  been  $2,149^5.46,  a  saving  to 
the  Government  of  $1,436,187.90. 

"  Sec.  5  of  the  act  approved  July  28,  1916,  (89  Stat,  426)  directs 
that  the  Interstate  Commerce  Commission  shall  fix  a  fair,  reasonable 
rate  or  compensation  to  be  received  at  stated  times  for  the  transporta- 
tion of  mail  matter  and  the  service  connected  therewith.  Pending 
the  issuance  of  such  an  order  the  Postmaster  General  is  authorized  to 
select  routes  or  systems,  with  the  consent  of  the  Commission,  to  place 
upon  the  space  system  of  payment.  Selections  have  been  made  by  the 
Postmaster  General  and  approved  by  the  Commission  and  the  mail 
service  performed  in  the  regular  trains  on  the  lines  selected  was 
placed  upon  the  space  basis  November  1,  1916. 

"The  said  act  provides  among  other  things  the  rates  wliich  shall 
be  paid  to  the  railroad  companies  and  directs: 

" '  Bailroad  companies  whose  railroads  were  constructed  in  whole 
or  in  part  by  a  land  grant  made  by  Congress,  on  the  condition  that 
the  mails  should  be  transported  over  their  roads  at  such  price  as 
Congress  should  by  law  direct,  shall  receive  only  eighty  per  centum 
of  the  compensation  otherwise  authorized  by  this  section.     *     *     * 

"The  provisions  of  this  section  respecting  the  rates  of  compensa- 
tion shall  not  apply  to  mails  conveyed  under  special  arrangements  in 
freight  trains,  for  which  rates  not  exceeding  the  usual  and  just 
freight  rates  may  be  paid,  in  accordance  with  the  classifications  and 
tariffs  approved  by  the  Interstate  Commerce  Commission.' 

"  No  payments  have  been  made  for  the  transportation  of  period- 
ical matter  on  and  after  Nov.  1, 1916,  and  in  this  connection  reference 
is  made  to  your  letter  of  the  28th  ultimo,  addressed  to  the  Postmas- 
ter General. 

"  The  Post  Office  Department  has  advised  this  office  of  the  accept- 
ance of  the  following  freight  rates  and  cartage  charges  on  shipments 
of  periodical  mail  matter  made  over  routes  through  the  second  and 
diird  contract  sections,  effective  March  16,  1916 : 
Cblcago,  111.,  to  Council  Bluffs,  la.     Lap  route  No.  135153  Route  Chicngo  & 

North  Western  By, ; 
37  hours  In  transit. 

OarUge  at  Chicago *a08 

Freight  rate .86 

nnloa4liig  at  Coiid«U  Bluffs 1        .0125 


.402S 
St  Lonls.  Ho.,  to  Kansas  City,  Ha     Lap  roDte  No.  146104  Route  Missouri 
Paciac  By. : 

18  houra  In  transit. 

CartBKe  at  St.  Louis,  Mo JO.  03 

Freight  rate  - 


"The  freight  rates  of  36^  and  27^  will  be  found  in  item  2000, 
Western  Trunk  Line  Freight  Tariff  No.  1-J.  The  land  grant  deduc- 
tion between  Chicago  and  Council  Bluffs  is  31.743%;  oetween  St. 
Louis  and  Kansas  City,  Mo.,  25.0187«. 
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"  On  the  3rd  instant  this  office  received  the  enclosed  accounts  of  the 
Chicago  &  North  Western  Railway  Company  and  the  Missouri  Pacific 
Railway  Company  for  transporting  periodical  matter  between  the 
points  named  in  the  month  of  November,  1916.  The  companies 
claimed  the  rates  above  quoted  without  land  grant  deduction  on 
freight  rates  and  the  amounts  claimed,  plus  a  clerical  error  of  $48.09 
in  the  Missouri  Pacific  account,  were  allowed  bj  the  Post  Office  De- 
partment in  the  administrative  examination. 

"  The  periodicals  herein  referred  to  are  not  property  of  the  United 
States;  tney  belong  to  individuals  or  corporations  and  therefore  the 
laws  relating  to  land  grant  deductions  for  the  transportation  of 
Govenuuent  property  and  troops  do  not  apply. 

"Although  they  are  transported  separately  from  other  mail  matter 
the  periodicals  are  a  part  of  the  United  States  mails  (17  Comp. 
Dec.,  901),  and  therefore  if  any  deductioH  for  land  grant  is  to  be 
made  at  all  it  must  be  in  accordance  with  Sec.  4(X)1,  B.  S.,  as 
amended. 

"Sec.  5  of  the  act  of  July  28,  1916,  si>ecifies  the  rates  per  mile 
and  tiie  initial  and  terminal  charges  which  may  be  paid  for  the 
transportation  of  mails  and  directs  that  only  80%  of  the  authorized 
compensation  shall  be  paid  to  railroad  companies  whose  railroads 
were  constructed  in  whole  or  in  part  by  a  grant  of  land  by  Congress 
on  condition  that  the  mails  should  be  transported  at  such  prices  as 
Congress  should  direct. 

"  It  is  also  provided  that  the  provisions  of  said  Sec.  5,  respecting 
rates  of  compensation,  shall  not  apply  to  mails  conveyed  under 
special  arrangement  in  freight  trains,  for  which  service  rates  not 
exceeding  the  usual  and  jnst  freight  rates  may  be  paid  in  accordance 
with  the  classifications  and  tariffs  approved  by  the  Interstate  Com- 
merce Commission. 

"  The  rates  referred  to  in  said  Sec.  5  are  the  rates  to  be  paid  to 
aided  and  non-aided  railroads  for  the  transportation  of  mails ;  they 
do  not  apply  to  the  transportation  of  periodical  matter  and  conse- 
quently there  is  no  authority  for  a  20%  deduction  on  account  of  land 
grant 

"I  therefore  decide  that  the  Chicago  Sc.  North  Western  Railway 
Company  and  the  Missouri  Pacific  Railway  Company  are  entitled 
to  the  freight  rates  claimed  in  the  accounts  above  mentioned  without 
deduction  on  account  of  land  grant." 

The  accounts  submitted  are  for  transportation  of  periodicals  in 
freight  trains.  The  transportation,  though  furnished  by  freight 
trains,  is  nevertheless  transportation  of  mail,' the  payment  for  which 
over  the  land-grant  portion  of  the  routes  is  to  be  made  at  such  price 
as  Congress  shall  by  law  direct. 

Congress  by  section  5  of  the  act  of  July  28,  1916,  in  fixing  the 
basis  for  compensation  for  transportation  of  mails  expressly  states 
that  the  provisions  respecting  rates  of  compensation  shall  not  apply 
to  mails  conveyed  under  special  arrangement  in  freight  trains  but 
that  for  such  transportation  payment  may  be  made  at  rates  not 
exceeding  the  usual  and  just  freight  rates  in  accordance  with  the 
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clasraficfttion  and  tariffs  approved  b;  the  Interstate  Conunerce  Cotn- 
miBsioD.  There  is  no  provision  that  any  deduction  shall  be  made 
from  such  rates  on  account  of  transportation  over  land-grant  rail- 
roads. 

The  limitation  that  the  rates  shall  not  exceed  the  usual  and  just 
freight  rates  in  accordance  with  classifications  and  tariffs  approved 
by  the  Interstate  Commerce  Commission  is  understood  to  mean 
that  the  rates  to  be  paid  are  not  to  be  in  excess  of  the  rates  charged 
the  public  for  the  same  kind  of  service  and  where  the  Government 
is  the  only  or  principal  shipper  of  the  articles  transported  the 
charge  therefor  should  not  exceed  the  rates  charged  the  public  on 
the  transportation  of  articles  similar  as  to  cost  of  service.  This  does 
not  mean  that  payment  may  be  made  of  all  rates  that  may  be  pub- 
lished but  only  such  rates  that  may  be  named  that  are  within  the 
limitations  indicated. 

Payment  for  the  transportation  of  mails  conveyed  under  special 
arrangement  in  freight  trains  may  therefore  be  made  at  rates  not 
exceeding  the  usual  and  just  freight  rates  approved  by  the  Inter- 
state Commerce  Commission  for  the  same  class  of  service. 

The  rates  named  for  the  transportation  in  the  cases  submitted 
appearing  to  come  within  the  prescribed  limitation  may  therefore 
be  paid  for  the  transportation  under  consideration  without  any  de- 
duction therefrom  on  account  of  land  grant. 

The  auditor's  decision,  with  the  modification  herein  indicated,  is 
approved. 

BALAKT  OT  TICB  COHSUL  ST  CHAEB2  OT  COITSTnATB. 

Under  existing  law  the  salary  of  a  vice  cooaul  In  charge  of  a  consulate  In  Oie 
absence  of  the  principal  officer  assigned  thereto  Is  fixed  In  an  anwunt 
equal  to  one-half  of  the  salary  of  such  principal  officer,  and,  according, 
where  a  change  of  principal  officers  assigned  to  such  consulate.  Involving  a 
change  In  salarlee,  ta  made  while  the  vice  consul  Is  bo  serving,  a  corr»- 
spondlng  change  Is  thereby  efTected  In  his  salary,  from  the  date  of  asslgu- 
ment  of  the  new  principal  officer. 
Comptroller  Warwlek  to  the  Seoretaiy  of  State,  Kay  10,  1917: 

I  have  your  request  of  April  30, 1917,  for  decidon  whether  a  vice 
consul  in  charge  of  a  consulate  while  the  prindpal  officer  is  relieved 
from  duty  at  such  post  is  entitled  to  cornpensation  at  the  rate  of 
one-half  of  the  salary  of  the  principal  officer  last  assigned  to  such 
consulate  up  to  the  time  the  new  principal  officer  asragned  to  fill  the 
vacancy  actually  assumes  charge  of  the  post,  or  whether  the  rate  of 
compensation  of  the  vice  consul  in  charge  is  changed,  effective  from 
the  date  of  assdgnment  of  a  new  principal  officer  to  such  post,  if  the 
salary  of  the  newly  assigned  principal  officer  is  different  from  that 
of  the  principal  officer  last  assigned  to  that  particular  post. 
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It  is  noted  that  70a  state  that  the  Auditor  for  the  State  and  Other 
Departments  construes  the  existing  regulation  governing  the  comprai- 
sation  of  vice  consuls  in  charge  to  mean  that  a  vice  consul  shall 
receive  compensation  nt  the  rate  of  one-half  of  the  salary  of  the 
principal  officer  assigned  to  the  post,  and  that  such  rate  of  compensa- 
tion shall  be  changed,  effective  from  the  date  of  the  assignment  of 
a  new  principal  officer  to  the  post,  if  the  salary  of  the  new  principal 
officer  eo  assigned  is  different  from  that  of  the  principal  officer  last 
assigned  to  that  particular  post. 

The  existing  regulation  referred  to  is  embodied  in  General  Instruc- 
tion No.  387  of  March  1, 1915,  as  follows: 

"Vice  consuls  receive  no  compensation  as  such  when  the  prin- 
cipal officer  is  at  his  post  of  duty  but  when  the  principal  officer  is 
'  temporarily  absent  or  relieved  from  duty,  the  vice  consul  lawfully 
authorized  to  assume  charge  of  the  consular  office  shall  be  entitled 
to  receive  in  addition  to  any  salary  or  compensation  due  him  as  s 
subordinate  officer  or  employee  an  amount  sufficient  to  make  his  com- 
pensation for  the  period  he  may  be  in  charge  of  the  office  equal  to 
nfty  per  centum  of  the  salary  of  the  principal  officer  for  the  p^od. 
In  case  no  such  officer  shall  at  the  time  be  so  assigned,  the  adintional 
compensation  shall  be  computed  on  the  basis  of  the  salary  of  the 
principal  officer  last  asdgned  to  the  post.  A  vice  consul  who  receives 
no  compensation  as  a  subordinate  officer  or  employee  will,  of  course, 
be  entitled  to  compei^ation  equal  to  fifty  per  centum  of  the  salarv  of 
the  principal  officer  assigned  to  the  post  for  the  period  during  wnich 
the  vice  consul  shall  be  temporarily  in  charge  of  the  post  during  the 
absence  of  the  principal." 

In  explanation  of  the  application  of  this  regulation  you  state: 

"  In  drafting  the  paragraph  of  the  g^ieral  instructdon  above  re- 
ferred to,  it  was  the  intention  of  the  Department  to  provide  that  a 
Vice  Consular  officer  in  Charge  should  continue  to  receive  sataiy 
at  the  rate  of  one  half  of  the  salary  of  the  officer  last  serving  at 
the  post  until  the  principal  officer  appointed  to  fill  the  vacancy 
actually  assumed  charge  of  the  post.  This  would  seem  to  be  par- 
ticularly desirable  in  order  to  avoid  any  confusion  in  accounting 
and  delay  in  the  rendering  of  accounts,  as  it  would  otherwise  be 
necessary  for  a  Vice  Consul  before  preparing  bis  accounts  to  await 
reports  from  the  Department  as  to  the  dates  of  assignment  and 
rates  of  compensation  of  the  various  principal  officers  assigned  to 
a  post.  In  addition,  under  the  existing  provision  of  law  permitting 
the  assignment  of  a  principal  consular  officer  at  any  post,  it  often 
happ^s  that  a  principal  consular  officer  of  a  low  ^ade  may  be 
sent,  in  case  of  emergency,  to  take  charge  temporarily  of  a  post 
to  which  ordinarily  an  ofiicer  of  a  higher  grade  is  assigned,  and  if 
this  is  done  the  Vice  Consular  officer  who  might  be  in  charge  would, 
in  the  interim  between  the  assignment  of  the  principal  officer  and 
his  taking  charge  of  the  office,  experience  a  considerable  reduction 
in  his  compensation,  which  the  Department  considers  would  be  un- 
warranted and  unfair. 

"Cases  have  arisen  where  a  Consul  was  assigned  to  a  post  but 
before  he  reached  there  his  assignment  was  changed  and  another 
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Consul  assigned  to  the  post.  Under  the  construction  which  the 
Auditor  seems  to  think  necessary  to  place  on  the  regulations  the 
Vice  Consul  in  such  a  case,  although  continuouslv  in  <%arge,  might 
within  a  period  of  a  few  months,  or  even  days,  have  to  change  nis 
accounts  for  salary,  which  would  necessitate  his  awaiting  reports 
from  the  Department  as  to  dates  of  assignm^it  and  rates  of  com- 
pensation of  the  various  principals.  For  example,  if  the  first  officer 
assigned  to  the  post  received  a  $3000.00  salary,  the  Vice  Consul 
when  in  charge  would  be  entitled  to  $1500.00  a  year.  Another 
officer  with  a  salary  of  $2500.00  might  then  be  assigned,  whereupon 
under  the  Auditor's  ruling  the  compensation,  of  the  Vice  would 
instantly  be  reduced  to  $1250.00  a  year.  Possibly  within  a  few 
weeks  before  this  new  Consnl  arrived  at  his  post,  it  might  be  neces- 
sary to  order  him  on  special  duty  and  to  a-ssign  a  third  oflieer  with 
a  salary  of  $4000.00  to  the  post.  On  the  date  of  such  assignment, 
Uie  Vice  Consul's  compensation  would  then  become  $2000.00  a  year. 
It  can  readily  be  seen  that  this  is  not  an  impossible  case  and  would 
cause  endless  confusion  in  the  rendition  of  the  Vice  Consul's  ac- 
counts, and  the  Department  would  wish  to  avoid  creating  such  a 
situation  by  its  regulations." 

Under  the  laws  in  force  prior  to  February  6,  1915,  a  vice  consul 
in  charge  of  a  consulate  was  entitled  to  receive  in  addition  to  his  com- 
pensation as  clerk  such  portion  of  the  salary  of  the  consul  for  whom 
he  acts  as  ,shall  be  provided  by  regulation  (sec.  8  oi  the  act  of 
Apr.  5,  1906,  34  Stat.,  90,  101).  The  act  of  February  5,  1915  (38 
Stat,  805),  changes  the  method  of  appointing  consuls  so  that  they 
are  no  longer  appointed  to  designated  posts  but  are  appointed  to 
certain  classes  and  are  subject  to  assignment  to  such  post  as  the  needs 
of  the  service  may  require.  Section  3  of  this  act  provides  in  part  as 
follows : 

"And  for  such  time  as  any  vice  consul  shall  be  lawfully  authorized 
to  assume  char^  of  a  consulate  general  or  consulate  during  the  ab- 
sence of  the  principal  officer  at  the  post  to  which  he  shall  have  been 
appointed  or  assigned,  he  shall  be  entitled  to  receive,  in  addition  to 
his  regular  salary  or  compensation  as  a  subordinate  consular  officer 
or  employee,  compensation  equal  to  the  difference  between  such  salary 
or  compensation  and  fifty  per  centum  of  the  salary  provided  by  law 
for  the  principal  consular  officer  at  such  post." 

The  decision  of  the  question  submitted  rests  largely  upon  a  ques- 
tion of  fact  as  to  the  actual  status  of  the  vice  consul  in  charge.  Under 
the  above  legislation  he  is  lawfully  authorized  to  assume  charge 
during  the  absence  of  the  principal  officer  at  the  post  to  which  such 
principal  officer  shall  have  been  appointed  or  assigned.  While  so 
lawfully  in  charge  the  vice  consul  is  a  substitute  for  his  principal 
officer,  but  acts  for  himself,  assuming  full  power  and  responsibility 
to  the  same  extent  as  his  principal  would  if  present  (23  Comp.  Dec,, 
77).  His  compensation  is  determined  by  the  salary  of  the  prin- 
cipal officer  for  whom  he  acts  as  a  substitute,  and  it  is  therefore 
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necessary  in  each  case  to  determine  who  such  principal  officer  is; 
that  is,  whether  the  vice  consul  is  acting  as  a  sutetitute  for  the  prin- 
cipal officer  last  assigned  to  the  post  until  the  arrival  of  the  new 
principal  officer  to  assume  charge  or  for  the  new  principal  officer 
assigned  to  such  post  but  who  has  not  actually  arrived  there  and 
assumed  charge. 

The  above  act  of  February  5, 1915,  contains  no  express  limitation  to 
the  effect  that  a  principal  officer  must  have  had  charge  of  a  particular 
post  before  the  vice  consul  when  in  charge  of  such  post  during  the 
alisence  of  the  principal  officer  is  entitled  to  compensation  at  tbe 
rate  of  one-half  of  the  salary  received  by  such  principal  officer.  Its 
terms  ate  general  in  character,  and  authorize  a  vice  consul  to  assume 
charge  "during  the  absence  of  the  principal  officer  at  the  post  to 
which  he  shall  have  been  appointed  or  assigned." 

Regardless  of  the  confusion  it  may  cause  in  the  rendition  of  the 
accounts  of  vice  consuls,  I  think  the  infermce  is  plain  that  in  a  case 
where  a  new  principal  officer  is  duly  assigned  to  fill  a  vacancy  at  « 
particular  post  the  vice  consul  in  charge  at  such  post  becomes,  from 
the  date  of  such  assignment,  the  substitute  for  such  new  principal 
officer,  and  from  the  same  date  he  also  ceases  to  be  a  substitute  for 
the  principal  officer  last  assigned  to  that  post,  and  his  compensation 
should  be  rated  accordingly.  The  fact  that  the  newly  assigned  prin- 
cipal officer  had  not  reported  for  duty  is  not  material  as  the  law  now 
stands.  The  assignment  vests  tbe  office  in  him,  and  he  is  absent  from 
his  post  of  duty  until  he  arrives  there  to  assume  chai^ge  unless  he  is 
in  tiie  meantime  superseded  by  the  assignment  of  another  principal 
officer  to  such  post,  in  which  case  the  compensation  of  the  vice  consul 
in  charge  would  again  be  rated  from  the  date  of  such  last  assign- 
ment according  to  the  salary  of  the  principal  officer  last  assigned. 
(See  22  Comp.  Dec.,  143;  id.,  231.) 

The  above  regulation  regarding  compensation  of  vice  consuls  in 
charge  during  the  absence  of  the  principal  officer,  if  given  effect, 
miist  be  construed  in  accordance  with  the  law  as  above  outlined. 
Your  question  is  answered  accordingly. 

ftALABT  OV  VIOB  OOHBITL  IN  CEAKQE  OF  COHSVLATK. 

Tbe  provision  In  tbe  act  ot  Febmery  S,  I91S,  relative  to  the  payment  of  addi- 
tional salary  to  a  vice  consul  wblle  In  charge  of  a  consniate  daring  the 
absence  of  the  principal  officer  asalKned  thereto,  has  no  application  to  any 
case  where  the  r^ular  salary  of  sncb  vice  consul  aa  a  subordinate  consular 
officer  or  employee  equals  or  exceeds  50  per  cent  of  tbe  salary  of  sncb 
principal  officer. 

Deefiton  bj  Comptroller  Warwick,  Haj  14,  1917: 
The  Auditor  for  tbe  State  and  Other  Departments  transmits 

his  settlement  No.  19353,  dated  November  22,  1916,  of  the  accounts 
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of  John  A.  Nje,  United  States  vice  consul  in  charge  at  Colombo, 
Ceylon,  to  this  office  for  revision,  upon  my  own  motion,  in  order  t« 
correct  an  error  of  $13.88  representing  additional  salary  for  the 
period  from  June  21  to  30,  1916,  at  the  rate  of  $500  per  annum, 
which  the  vice  consul  paid  to  himself  and  which  was  inadvertently 
allowed  by  the  auditor. 

It  appears  that  John  A.  Nye  was  vice  consul  in  charge  at  Colombo, 
Ceylon,  during  the  above  period  while  the  principal  officer,  Walter 
A.  Leonard,  was  absent  from  the  post  on  leave  of  absence.  The 
salary  of  the  principal  officer  was  $3,000  per  annum.  The  salary  of 
John  A.  Nye  as  clerk  at  the  consulate  was  $2,000  per  annum.  Fifty 
per  centum  of  the  salary  of  the  principal  officer  was  $1,600  per 
annum,  making  the  difference  between  that  amount  and  the  salary 
of  the  vice  consul  as  clerk  $500  per  annum,  at  which  rate  the  above 
payment  was  made. 

Under  the  act  of  February  5,  1915  (38  Stat,  805),  a  vice  consul 
while  in  charge  during  the  absence  of  the  principal  officer  from  the 
post  is  entitled  to  receive: 

"  In  addition  to  bis  regular  salary  or  compensation  as  a  subordi- 
nate consular  officer  or  employee,  compensation  equal  to  the  difference 
between  such  salary  or  compensation  and  fifty  per  centum  of  the 
salaiy  provided  by  law  for  the  principal  consular  officer  at  such 
post** 

The  office  of  vic6  consul  is  not  a  regularly  salaried  one.  An  em- 
■  ployee  of  the  consulate  is  usually  designated  as  vice  consul  and  re- 
ceives no  compensation  therefor  in  addition  to  his  regular  salary  as 
an  employee  except  such  as  he  may  receive  when  acting  as  vice  con- 
sul in  charge  under  the  foregoing  provision  of  the  act  of  February  5, 
1916. 

While  the  literal  wording  of  the  act  is  susceptible  of  a  constructifm 
to  the  effect  that  a  vice  consul  in  charge  is  entitled  in  all  cases  to  re- 
ceive additional  compensation  in  an  amount  equal  to  the  difference 
between  his  salary  as  clerk  and  fifty  per  centum  of  the  principal 
officer's  salary,  such  a  construction  is  clearly  illogical  and  unwar- 
ranted under  the  well-defined  purposes  of  the  act.  The  clear  intent 
of  this  act  would  seem  to  be  to  pay  to  a  vice  consul,  whose  salary  as 
clerk  is  less  than  fifty  per  centum  of  the  principal  officer's  salary 
while  in  charge  during  the  absence  of  such  prindpal  officer,  enough 
compensation  in  addition  to  his  regular  salary  as  clerk  to  make  the 
combined  compensation  equal  to  fifty  per  centum  of  the  salary  of 
the  principal  officer  assigned  to  such  post  and  for  whom  the  vice 
ccmsul  is  acting  as  a  substitute.  It  does  not  intend  that  vice  con- 
suls whose  salaries  as  clerk  equal  or  exceed  fifty  per  centum  of  the 
principal  officer's  salary  shall  also  receive  additional  compensation 
while  in  charge  daring  the  absence  of  the  principal  officer. 

In  the  case  nnder  consideration  the  vice  consul  in  charge  paid  him- 
self additional  compensation  at  the  rate  of  the  difference  between  bis 
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salary  as  clerk  and  fifty  per  centum  of  the  principal  officer's  salary, 
even  though  his  salary  as  clerk  exceeded  fifty  per  centum  of  such  prin- 
cipal officer's  salary.  This  payment  was  clearly  nnauthorized.  The 
account  is  therefore  revised  upon  my  own  motion  and  the  above 
amount  of  $13.88  erroneously  allowed  by  the  auditor  will  now  be 
disallowed  and  recharged.     *     *     * 


Where  an  eollated  man  of  the  Organized  MlllUa  colled  out  In  the  national 
defense  refnsied  to  take  the  Federal  enlistment  oath  prescribed  In  the  act 
of  June  3,  1916,  or  to  be  formally  mustered  luto  the  Federal  service,  but 
was  treated  In  ell  respects  as  a  member  of  the  orKsnlzatloo  In  that  service 
and  was  required  to  perform  all  the  duties  of  a  soldier  from  the  date  of 
his  enlistment  to  the  date  of  his  muster  out,  he  Is  entitled  to  pay  as  a 
member  of  the  organization  daring  that  period. 

Comptroller  Warwick  to  the  Bemetary  of  War,  Haj  12,  1917; 

By  your  indorsement  of  the  5th  instant  my  decision  is  requested 
whether  Edd  S.  Loi^  is  legally  entitled  to  pay  as  a  private  of  Com- 
pany C,  4th  South  Dakota  Infantry,  Organized  Militia,  in  view  of 
the  fact  that  he  refused  either  to  qualify  as  a  National  Guardsman 
linder  section  70  of  the  National  Defense  Act  of  June  3,  1916  (39 
Stat.,  201)  or  to  be  mustered  in  under  the  so-called  Dick  law  of 
January  21,  1903  (32  Stat,  776),  as  amended  by  the  act  of  May  27, 
1908  (36  Stat,  401). 

The  facts  of  the  case  are  briefly  stated  by  the  Judge  Advocate  Gen- 
eral of  the  Army  in  an  indorsement  dated  April  28,  ldl7,  as  follows: 

''Private  Long  enlisted  for  service  in  the  Organized  Militia  of 
South  Dakota  at  Redfield,  South  Dakota,  on  June  26,  1916,  the  en- 
listment contract  being  that  used  by  the  State  under  the  Dick 
Militia  Law.  He  was  assigned  to  Company  C,  South  Dakota  In- 
fantry, and  on  June  30,  the  company  was  inducted  into  the  Federal 
service,  nearly  all  of  the  members  of  the  company  taking  the  oath 
provided  by  section  70  of  the  National  Defense  Act  Private  Long 
having  refused  to  take  the  National  Defense  Act  oath  he  was.  on 
July  15  summoned  to  appear  before  the  regular  recruiting  officer  for 
muster.  He  appeared,  but  refused  to  go  through  the  formalities  of 
muster-in.  He  was  subsequently  tried  oy  General  Court-martial  on 
a  charge  of  failure  to  appear  for  muster  for  service  in  accordance 
with  the  Militia  Act  of  1903,  as  amended.  His  trial  resulted  in 
conviction  and  he  was  sentenced  to  forfeit  one-third  (i)  of  his  pay 
per  month  for  six  (6)  months.  The  court-martial  sentence  was  pro- 
mutated  by  Southern  Department  General  Orders  No.  1406,  De- 
cember 15,  1916." 

It  is  Btat«d  that  Private  Long  received  no  pay  except  for  June, 
1916.    He  was  mustered  out  of  the  Federal  service  March  8,  1917. 
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The  disbursing  officer  declined  to  pay  him  on  muster  out  because  he 
had  refused  to  be  mustered  in  or  qualify  under  the  national  defense 
act,  but  according  to  a  report  of  the  soldier^s  company  commander 
he  was  treated  in  every  way  as  a  bona  fide  member  of  the  company 
and  was  required  to  perform  all  duties  of  a  soldier  between  June  26, 
1916,  and  the  date  of  his  muster  out. 

The  4th  South  Dakota  Infantry  came  into  the  service  of  the 
United  States  under  the  call  of  the  President  of  June  16,  1916,  and 
Private  Long  came  in  with  it.  Said  call  was  under  the  authority  of 
section  4  of  the  act  of  January  21,  1903  (32  Stat.,  776),  as  amended 
and  reenacted  by  section  3  of  the  act  of  May  27,  1908  (35  Stat., 
400).    Section  10  of  the  act  of  January  21,  1903,  provides: 

"  "  •  "  the  militia,  vfhen  called  into  the  actual  service  of  the 
United  States,  shall,  during  their  time  of  service,  be  entitled  to  the 
same  pay  and  allowances  as  are  or  may  be  provided  by  law  for  the 
Regular  Army." 

Section  7  of  the  act  of  May  27,  1908,  provides: 

"  When  the  militia  is  called  into  the  actual  service  of  the  United 
States,  or  any  portion  of  the  militia  is  called  forth  under  the  pro- 
visitms  of  this  act,  their  pay  shall  commence  from  the  day  of  their 
appearing  at  the  place  of  company  rendezvous,  but  this  provision 
snail  not  oe  construed  to  authorize  any  species  of  expenditure  previ- 
ous to  arriving  at  such  places  of  rendezvous  which  is  not  provided 
by  existing  laws  to  be  paid  after  their  arrival  at  such  places  of 
rendezvous." 

Upon  the  facts  presented  and  appearing  I  am  of  (.pinion  that 
Private  Long  is  entitled  to  pay  to  the  date  of  his  muster  out  of  the 
Federal  service. 


nSTBITCTIOH  OF  ABJCT  OFTICEBS  HT  CITILIAK  AVIATION  SCHOOLS. 

Tbe  appropriation  provided  ia  the  act  of  August  29,  1916,  (or  paying  and  other- 
wise providing  for  SDcti  reserve  offlcers  and  eailsted  nten  of  the  aviation 
section  of  the  Signal  Corps  of  the  Arm;  as  may  be  called  into  active 
service,  Is  available  for  instruction  Id  flying  given  to  such  offlcers  nad 
enlisted  meo  at  civilian  aviation  schools. 

0«Hptr«U«r  Warwlek  to  the  Seoretar;  «t  War,  JUy  17,  1917; 

By  yonr  reference  of  the  11th  instant  my  decision  is  requested 
whether  the  provision  below  quot«d  in  the  appropriation  for  the 
"  Signal  Service  of  the  Army,  1917,"  contained  in  the  Army  appro- 
priation act  of  August  29,  1916  (39  Stat.,  622),  is  available  for  the 
payment  of  instruction  in  flying  of  officers  and  enlisted  men  of  the 
Aviation  Section,  Signal  Reserve  Corps,  at  civilian  aviation  schools. 
Said  provision  reads: 

"  *  •  *  Provided  further,  That  of  the  snm  last  above  mentioned 
$900,000,  or  so  mudi  thereof  as  may  be  necessary,  will  be  available 


648  DECISIONS  OP   THE  COMPTEOLLER. 

for  paying  and  otherT^ise  providing  for  such  officers  of  the  Officers' 
Reserve  CSrpe  of  the  Aviation  Section  of  the  Signal  Corps  and  such 
enlisted  men  of  the  Enlisted  Beserve  Corps  of  the  Aviation  Section 
of  the  Signal  Corps  as  may  be  called  into  active  service ;    •    •    •  " 

In  the  decision  of  this  office  of  March  31,  1917  (23  Comp.  Dec, 
5^),  the  question  was  whether  the  provision  in  the  appropriation 
act  of  August  29,  1916,  for  the  purchase,  manufacture,  maintenance, 
etc.,  of  airships  and  other  aerial  machines  necessary  in  the  Aviation 
Section  of  the  Signal  Corps  of  the  Army  was  available  for  instruc- 
tion in  flying  given  to  Army  officers  at  civilian  aviation  schools,  and 
it  was  held  that  it  was  not.    There  the  provision  was: 

"That  not  more  than  $13,281,666  of  the  foregoing  appropriation 
shall  be  used  for  the  purchase,  manufacture,  maintenance,  operation, 
and  repair  of  airships  and  other  aerial  machines  and  accessories 
necessary  in  the  Aviation  Section," 

And  in  the  act  it  was  also  provided : 

"  That  not  more  than  $500  of  the  foregoing  shall  be  used  for  the 
cost  of  special  technical  instruction  of  officers  of  said  Section." 

The  personnel  of  the  Officers'  Reserve  Corps  of  the  Aviation  Sec- 
tion of  the  Signal  Corps  and  of  the  Enlisted  Reserve  Corps  of  tiie 
Aviation  Section  of  the  Signal  Corps  is  provided  for  in  sections  37 
and  5&  of  the  national  defense  act  of  June  3,  1916  (39  Stat.,  189, 
195).  In  General  Orders,  No.  55,  War  Department,  October  16, 
1916,  it  is  announced  that  it  is  the  intention  to  send  aviation  person- 
nel for  all  formations  except  those  of  the  Regular  Army  to  civilian 
aviation  schools  to  obtoin  tlieir  preliminary  instruction,  after  which 
they  may  finish  their  course  at  the  Army  aviation  schools  and  ob- 
tain  their  militaiy  aviators'  ratings. 

The  provision  above  quoted  does  not  in  specific  terms  provide 
for  the  cost  of  instruction  in  flying  of  officers  and  enlisted  men  of 
the  AviatitHL  Section  of  the  Signal  Reserve  Corps  at  civilian  avia- 
tion schools,  but  in  deference  to  an  effort  that  is  being  made  to 
boild  up  an  effective  aviation  corps  in  connection  with  Army  opera- 
tions the  appropriation  should  be  given  as  broad  an  interpretatitHi 
as  possible.  The  appropriation  is  available  for  paying  and  other- 
wise providing  for  such  officers  and  enlisted  men  of  the  Signal 
Reserve  Corps  as  may  be  called  into  active  service.  The  clanse 
"  otherwise  providing  for "  is  not  entirely  clear,  but  it  is  Uiougfat 
to  be  broad  enough  to  include  cost  of  instruction  of  officers  and 
enlisted  men  of  the  Signal  Reserve  Corps  at  civilian  aviation 
schools. 

The  qoestioD  submitted  is  answered  in  the  affirmative. 


.dbvGoo^^lc 
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PAT  OT  KETERED  OTFICEKS  OB  EHXISTED  KEV  07  THE  AUCT  BEBTOrO 
AH  077ICE&8  07  THE  JTAIIOHAI.  OVABO. 

A  retired  officer  of  the  Regular  Armj  commissioned  as  an  ofllcer  of  tbe  National 
Guard  and  iletniletl  as  a  property  and  disbursing  olllcer  tbereof  may  lawfully 
be  paid  the  pay  provided  In  se^^tlon  87  of  the  act  ot  June  3,  191S,  for  suc^ 
a  property  and  dlBburslng  officer,  and  the  National  Guard  pa;  prorlded  by 
section  loe  of  that  act.  In  addition  to  his  retired  pay  as  an  officer  of  the 
Kegular  Army. 

A  retired  enlisted  man  of  the  negular  Army  commlsaloned  as  an  officer  of 
the  National  Guard  and  detailed  as  a  property  and  disbursing  officer 
thereof  may  not  lawfully  be  paid  the  pay  provided  by  section  67  of  the  act 
of  June  8, 1016,  for  such  a  property  and  dlaburslng  officer,  and  the  National 
Guard  pay  provided  by  section  108  of  that  act,  In  addition  to  Ms  pay  aa  a 
retired  enlisted  man  of  tbe  Regular  Army. 

Comptroller  Warwlok  to  the  Seotetarr  of  War,  "Mmj  SI,  1917: 

Bj  your  reference  of  the  dth  instant  of  a  letter  from  the  adjutant 
general  of  N'ew  Mexico  my  decision  is  requested  whether: 

(d)  A  retired  enlisted  man  of  the  Kegular  Army,  appointed  aa 
an  omcer  of  the  N^ational  Guard  and  detailed  as  property  and  dis- 
bursing officer,  can  receive  the  pay  as  property  ana  disbursiiig  officer 
provided  by  Section  07  of  the  Act  of  June  3,  1916,  and  the  National 
Guard  pay  provided  by  Section  109,  of  the  Act  cited,  in  addition  to 
his  pay  as  an  enlisted  man,  retired,  of  the  Regular  Army. 

(o)  A  retired  officer  of  the  Regular  Army,  appointed  as  an  officer 
of  the  N^ational  Guard  and  detailed  as  property  and  disbursing  officer, 
can  receive  the  pay  as  property  and  disbursing  officer  provided  for 
by  Section  67,  Act  of  June  3, 1916,  and  the  National  Guard  pay  pro- 
vided by  Section  109,  Act  of  June  3,  1916,  in  addition  to  his  retired 
pay  of  the  Regular  Army. 

Section  67  of  the  National  Defense  Act  of  June  3,  1916  (89  Stat, 
200),  provides; 

"  The  Governor  of  each  State  and  Territory  and  the  Commanding 
General  of  the  National  Guard  of  the  District  of  Columbia  shall  ap- 
point, designate,  or  detail,  subject  to  the  approval  of  the  Secretary  of 
War,  an  officer  of  the  National  Guard  of  Uie  State,'  Territory,  or  Dis- 
trict of  Columbia  who  shall  be  regarded  as  property  and  disbursing 
officer  for  the  United  States,  *  *  •  He  shall,  after  having  quali- 
6ed  as  property  and  disbursing  officer,  receive  pay  for  his  services  at 
a  rate  to  he  fixed  by  the  Secretary  of  War,  and  such  compensation 
shall  be  a  charge  against  the  whole  sum  annually  appropriated  for  the 
Bopport  of  the  National  Guard ;  *  *  *." 
Section  74  of  the  act  of  June  8, 1916  (39  Stat.,  201),  provides: 
"  Persons  hereafter  commissioned  as  officers  of  the  National  Guard 
shall  not  be  recognized  as  such  under  any  of  the  provisions  of  this 
Act  unless  tiiey  ^all  have  been  selected  from  tbe  following  classes 
and  shall  have  taken  and  subscribed  to  the  oath  of  office  prescribed 
in  the  preceding  section  of  this  Act :  Officers  or  enlisted  men  of  the 
Ifatioiul  Guard;  officers  on  the  reserve  or  unassigned  list  of  the 
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National  Guard ;  officers,  active  or  retired,  and  former  officers  of  the 
United  States  Army,  Nay;,  and  Marine  Corps;  graduates  of  the 
United  States  Military  and  Naval  Academies  and  graduates  of 
schools,  colleges,  and  universities  where  military  science  is  taught 
under  the  supervision  of  an  officer  of  the  Kegular  Army,  and,  for 
the  technical  branches  and  staff  corps  or  departments,  such  other 
civilians  as  may  be  especially  qualified  for  duty  therein. ' 

Section  109  of  the  act  of  June  8, 1916  (39  Stat.,  209) ,  provides : 

"  Certain  commissioned  officers  on  the  active  list  belonging  to  or- 
ganizations of  the  National  Guard  of  each  State,  Territory,  and 
Sie  District  of  Columbia  participating  in  the  apportionment  of  the 
annual  appropriation  for  the  support  of  the  National  Guard  shall 
receive  compensation  for  their  services,  except  during  periods  of 
service  for  which  they  may  become  lawfully  entitled  to  me  same  pay 
as  officers  of  corresponding  grades  of  the  Regular  Army,  as  follows, 
EOt  to  include  longevity  pay :  A  captain  $500  per  year  and  the  same 
pay  shall  be  paid  to  every  officer  of  higher  rank  than  that  of  captain, 
a  first  lieutenant  $240  per  ytar,  and  a  second  lieutenant  $200  per 
year." 

Section  74  of  the  national-defense  act  of  June  3,  1916,  prescribes 
the  classes  from  which  officers  of  the  National  Guard  may  be  selected. 
Eetired  enlisted  men  of  the  Regular  Army  are  not  included.  This 
office  has  recognized  the  right  of  a  retired  enlisted  man  of  the  Army 
to  enlist  in  the  National  Guard  and  to  receive  pay  after  his  muster 
into  the  service  of  the  United  States,  but  it  has  been.helu  that  while 
in  the  Federal  service  his  retired  pay  should  be  discontinued  (23 
Comp.  Dec.,444). 

Said  section  expressly  authorizes  the  appointment  of  retired  offi- 
cers of  the  Army  as  officers  in  the  National  Guard  and  sections  67 
and  109  of  said  act  provide  for  compensation  to  them  for  duty  ren- 
dered as  prescribed  by  the  statute.  The  effect  of  such  legislation  is 
to  give  a  retired  officer  so  appointed  the  pay  provided  for  in  sections 
67  and  109  of  the  national  defense  act,  in  addition  to  his  retired  pay 
in  the  Army.  In  other  words,  he  is  entitled  to  pay  in  both  positions. 
The  statute  goes  do  further  than  this,  and  until  it  does  the  decisions 
of  this  office  in  20  Comp.  Dec.,  49,  and  23  Comp.  Dec.,  444,  are  appli- 
cable. They  are  to  the  effect  that  the  pay  of  a  retired  enlisted  man  of 
the  Army  while  in  the  Federal  service  as  a  member  of  the  Organized 
Militia  or  National  Guard  should  be  discontinued. 

There  is  no  prohibition  against  the  commissioning  of  a  retired 
enlisted  man  in  the  National  Guard  and  then  appointing  him  prop- 
erty and  disbursing  officer  and  paying  him  therefojr  from  the  amount 
appropriated  from  Federal  funds,  but  during  such  time  he  will  not  be 
entitled  to  continue  to  draw  his  retired  pay  as  an  enlisted  man  of 
the  Army. 

Question  (a)  is  answered  iu  the  negative  and  question  (&)  in  the 
affirmative. 
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rAT  OF  XnCBBKS  or  FLIBT  HATAL  KS8IBVX  WHILE  IV  HOSPITAL. 

Whether,  la  any  case,  an  ofHcer  or' enlisted  man  of  the  Fleet  Naval  Reserve 
assigned  to  active  duty  Tor  training,  in  time  of  peace,  and  thereafter  sent 
to  hospital  for  treatment.  Is  entitled  to  pay  while  In  hospital  Is  dependent 
npnn  wlietber  under  the  facts  of  the  particular  case,  the  active  duty  status 
of  ^*""l)  ofHco-  or  enlisted  man  was  terminated  by  his  t>elDg  sent  to  hospital. 

An  ofBcer  or  enlisted  man  of  the  Fleet  Naval  Reserve  called  Into  active  service 
In  time  of  war  and  thereafter  sent  to  hospital  for  treatment,  is  entitled  to 
pay  while  in  hospital  under  the  same  conditions  and  limitations  as  an 
ofllcer  or  enlisted  man  of  the  Regular  Navy  Is  so  entitled. 

OoKptroUer  Warwick  to  the  Seoretary  of  the  Mott.  Kay  SS,  1817: 

By  your  reference  of  the  11th  instant  of  a  letter  of  the  supply  officer 
of  the  receiving  ship  at  Boston,  Mass.,  you  request  decision  of  the 
question  as  to  whether,  in  view  of  the  provisions  of  the  act  of  April 
26,  1917  (Public  No.  4,  65th  Cong.,  1st  sess.),  members  of  the  Fleet 
Naval  Beeerve  of  the  Naval  Reserve  Force,  "when  actively  em- 
ployed at  any  time  may  be  paid  while  in  hospital  for  treatment" 

It  appears  that,  in  view  of  the  above  cited  act  of  April  25,  1917, 
you  are  in  doubt  as  to  the  present  applicability  of  the  rule  underlying 
the  decision  of  this  office  of  February  3,  1917  (80  MS.  Comp.  Dec., 
510),  with  respect  to  a  question  similar  to  that  involved  in  the  present 
f^bmission. 

The  decision  cited  was  rendered  in  the  case  of  a  member  of  the 
Fleet  Naval  Keserve  who,  in  time  of  peace,  reported,  pursuant  to 
proper  orders,  on  board  ship  for  active  service  for  a  period  of  60 
days  for  purposes  of  instruction  or  training,  and  who,  prior  to  the 
expiration  of  such  period,  was  detached  from  the  vessel  upon  which 
he  had  been  serving  and  was  transferred  to  a  naval  hospital  for 
treatment  for  puhnonary  tuberculosis. 

The  question  there  submitted  was  whether  the  man  in  question  was 
entitled  to  the  active  service  pay  of  his  rating  while  in  the  hospital, 
and  it  was  held  in  the  decision  that  he  was  not  entitled  to  such  pay 
aa  the  ground  that,  when  he  was  detached  from  the  vessel  on  which 
he  had  been  serving,  and  was  transferred  to  a  naval  hospital,  his 
status,  as  on  active  duty  "aboard  ship"  was  thereby  terminated 
("aboard  ship"  being  the  only  place  where  members  of  the  Fleet 
Naval  Reserve  could  perform  active  duty  for  training  under  the  law 
as  it  existed  at  the  time  when  the  decision  was  rendered) ;  and 
that,  since  his  active  f'uty  status  had  thus  been  terminated,  he  was 
not  entitled  to  receive  further  active  duty  pay  except  for  the  time 
necessary  to  travel  to  his  home,  as  provided  by  law. 

The  act  of  April  25,  1917,  amends  the  act  of  August  29,  1916,  by 
striking  out  the  words  "on  board  ship"  in  the  clause  "The  Secretary 
of  the  Navy  is  authorized  to  assign  any  member  of  the  Fleet  Naval 
Beaerre  to  active  duty  for  training  on  board  ship,  upon  the  appli- 
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cation  of  such  member,"  the  effect  of  the  act  being  merely  to  broaden 
the  scope  of  the  active  duty  for  training  that  may  be  performed  by 
a  member  of  the  Fleet  Naval  Reserve. 

The  effect  of  the  act  of  April  25,  1917,  being  thus  limited,  the 
determining  factor  as  to  right  to  pay  while  in  hospital  in  any  case 
where  a  member  of  the  Fleet  Xaval  Reserve  is  assigned  to  active  duty 
for  training  in  time  of  peace  and  is  thereafter  placed  in  hospital  for 
treatment  is  whether  or  not,  by  placing  the  man  in  hospital,  his 
active  duty  status  was  terminated.  The  general  rule  imderlying 
the  decision  of  this  office  above  cited  is,  therefore,  still  appli- 
cable, but  the  question  of  its  applicability  to  any  particular  case  is 
one  dependent  upon  the  facta  of  that  case,  having  regard  to  the 
nature  of  the  orders  placing  the  man  in  hospital  and  to  the  nature 
and  place  of  performance  of  the  active  duty  oa  which  he  had  been 
engaged,  as  well  as  the  duration  of  the  period  for  which  he  has 
been  ordered  to  perform  active  duty. 

With  respect  to  the  members  of  the  Fleet  Naval  Reserve  called 
into  active  service  in  time  of  war,  not  for  purposes  of  instruction  or 
training,  but  in  defense  of  the  nation,  and  afterwards  placed  in 
hospital  for  treatment,  a  different  rule  fnun  that  stated  in  the  above 
cited  decision  is  applicable. 

The  act  of  August  29,  1916,  provides  as  follows: 

"All  members  of  the  Naval  Reserve  Force  shall,  when  actively 
employed  as  set  forth  in  this  act,  be  entitled  to  the  same  pay,  allow- 
ances, gratuities,  and  other  emoluments  as  officers  and  enlisted  men 
of  the  naval  service  on  active  duty  of  corresponding  rank  or  rating 
and  of  the  same  length  of  service."     (39  Stat.,  588?) 

"  Membere  of  the  Naval  Reserve  Force  may  be  ordered  into  active 
service  in  the  Navy  by  the  President  in  time  of  war,  or  when,  in  his 
opinion,  a  national  emergency  exists."     (89  Stat,  687.) 

"  Enrolled  members  of  the  Naval  Reserve  Force  may,  in  time  of 
war  or  national  emergency,  be  reqoired'to  perform  active  service  in 
the  Navy  throughout  the  war  or  until  the  national  emergency  ceases 
to  exist."     (39  Stat.,  588.) 

It  would  appear  that  the  effect  of  these  provisions  is  to  place  a 
member  of  the  Fleet  Naval  Reserve,  or  of  any  other  division  of  the 
Naval  Reserve  Force,  called  into  active  service  in  time  of  war,  in 
the  same  status,  with  respect  to  rights,  privileges,  and  duties  as 
officers  or  enlisted  men  of  the  Regular  Navy,  including  the  same 
right  to  hospital  treatment  and  to  pay  while  undergoing  such  treat- 
ment. 

It  would  indeed  be  a  strange  law,  or  a  strange  construction  of  the 
act  of  August  29,  1916,  that  would  deny  to  a  man  called  into  the 
naval  service  of  his  country  in  time  of  war,  and  wounded  or  other- 
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wise  disabled  in  such  aerrice,  the  right  to  pay  while  under  treatment 
for  such  wound  or  disability,  and  such  a  construction  of  the  act  of 
August  29,  1916,  ia  not  required. 

Accordingly,  I  am  of  the  opinion  that,  in  the  case  of  a  member 
of  tiie  Fleet  Naval  Beserve  called  into  active  service  in  time  of  war, 
and  thereafter  sent  to  a  hospital  for  treatment,  such  officer  or  en- 
listed man  (as  the  case  may  be)  is  entitled  to  pay  while  in  hospital, 
under  the  same  circumstances  and  subject  to  the  same  limitations 
under  which  an  ofScer  or  an  enlisted  man  of  the  Regular  Xavy  would 
be  30  entitled,  no  presumption  as  to  termination  of  active-duty  period 
arising  merely  from  such  person's  being  transferred  to  a  hospital. 
(In  this  connection,  however,  attention  is  invited  to  articles  Nos. 
?.221  and  3222,  Naval  Instructions,  and  article  No.  3582  (7),  Naval 
Regulations  of  1913.) 

The  questions  involved  in  your  submission  are  answered  accord- 
ingly. 

PATIfElTT  OV  SEHT  HT  ADVAHCE. 

Under  existing  law  the  payment  of  rent  In  advance,  b;  the  moDth,  year,  or 
qnaiter,  for  naked  lands  leased  to  tlie  Government,  is  not  authorized 
(12  Comp.  Dec,  TS2,  modified). 

Dtolilon  bj  ComptreUer  Warvlok,  Kay  S8,  1917: 

By  his  letter  dated  the  18th  instant,  the  Auditor  for  the  War 
Department  calls  attention  to  the  decision  of  this  office  of  June  22, 
1906,  as  found  in  12  Comp.  Dea,  782,  and  suggests  a  modification  of 
it,  for  reasons  stated  by  him  in  his  said  letter. 
In  said  decision  it  was  held,  quoting  the  syllabus,  that: 
"  Payment  of  rent  in  advance,  by  the  month,  year,  or  quarter,  for 
naked  lands  leased  to  the  Qovemment,  of  which  it  has  been  placed 
in  possession  by  the  lessor,  is  not  in  violation  of  the  terms  of  sec- 
tion 8648  of  the  Kevised  statutes,  as  the  Government  obtains  all  it 
contracts  for  when  it  is  placed  in  possession  under  the  lease."  (See 
also  19  Comp.  Dec.,  421.) 

Section  3648,  Revised  Statutes,  provides: 

"  No  advance  of  public  money  E&all  be  made  in  anv  case  whatever. 
And  in  all  cases  oi  contracts  for  the  performance  or  any  service,  or 
the  delivery  of  articles  of  any  description,  for  the  use  of  the  United 
States,  payment  shall  not  exceed  the  value  of  the  service  rendered  or 
of  the  articles  delivered  previously  to  such  payment.** 

In  his  letter  the  auditor  says: 

urn  *  •  There  are  many  contracts  on  file  in  this  office  for  the 
rental  of  real  property,  and,  so  far  as  known,  with  but  one  excep- 
tion, these  contracts  provide  for  payment  at  stated  intervals  subse- 
quent to  the  prior  use  of  the  rented  premises  by  the  Government, 
thus  bringing  them  within  the  letter  and  spirit  of  the  Revised 
Statutes  above  cited. 


654  DBCIBIONS  OP  THE  COMPTBOLLEB. 

"  There  has  been  filed  within  the  past  few  days  in  this  office  a 
lease  for  certain  lands  in  the  State  of  ]S^ew  York,  executed  on  the 
1st  instant  by  the  Hempstead  Plains  Company  and  an  officer  of  the 
Aviation  Section  of  the  Signal  Corps,  wherein  there  is  a  marked 
departure  from  the  ordinary  provisions  in  leases  heretofore  received. 
By  the  terms  of  the  contract  referred  to  the  lessor  was  to  receive, 
and  probably  has  received,  $2,000,  which  was  '  to  be  paid  at  the  cod- 
summation  of  this  contract,'  covering  a  rental  for  the  period  from 
May  1,  1917,  to  June  30,  1917.  The  contract  further  provides  that 
upon  receipt  of  written  notice  from  the  lessee  on  or  before  June  15, 
1917,  the  lessor  will  renew  the  agreement  for  a  term  commencing 
July  1,  1917,  and  ending  June  30,  1918,  for  the  sum  of  $10,000,  to 
be  paid  September  1,  1917,  and  in  other  paragraphs  of  the  lease  this 
right  of  renewal  from  July  1st  of  each  year  for  succeeding  years, 
to  and  including  July  1, 1920,  is  preserved,  at  varying  rates  ofreatal, 
all  to  be  paid  on  September  1st  of  each  year  covered  by  the  contract. 
Thus  for  the  fiscal  year  ending  June  30,  1919,  $12,000,  and  for  the 
fiscal  year  ending  June  30,  1920,  and  the  fiscal  year  ending  June  30, 
1921,  $15,000  in  each  year  is  to  be  paid.  The  premises  leased  are  in 
the  town  of  Hempstead,  county  of  Nassau,  State  of  New  York^  con- 
sisting of  about  660.11  acres,  and  are  to  be  used  as  an  aviation 
ground  by  the  Signal  Corps.    •    •    •  » 

The  gist  of  the  decision  in  12  Comp.  Dec.,  782,  is  that  in  the  mat- 
ter of  naked  lands  leased  to  the  Government,  where  the  leased  lands 
have  been  placed  in  the  possession  of  the  Government  by  the  lessor, 
the  Government  has  obtained  all  it  contracts  for  under  the  lease, 
and  hence  a  payment  of  rental  at  such  time  is  not  a  payment  in 
violation  of  section  8618,  Bevised  Statutes. 

In  a  strictly  technical  sense,  perhaps,  the  holding  of  the  former 
Comptroller  may  find  support,  but  my  own  view  of  the  law  is  that 
payment  of  rent  in  advance  of  use  of  lands  leased  to  the  Govern- 
ment is  in  violation  of  the  terms  of  said  section  3648  of  the  Revised 
Statutes.  While  a  lease  of  land  is  a  modified  ownership  of  the 
land,  yet  it  seems  to  me  to  contemplate  something  more  than  the 
mere  possession  or  occupation  of  the  land. 

A  lease  is  defined  to  be  a  contract  for  the  possession  and  profits 
of  lands  and  tenements,  either  for  life  or  for  a  certain  period  of 
time.  In  addition  to  the  possession  or  occupation  there  is  the  use 
and  enjoymmt  of  the  leased  lands.  The  use  and  enjoyment  may 
be  terminated  in  several  ways  during  the  lifetime  of  the  lease.  The 
Government  might  lose  the  use  and  enjoyment  entirely  and  like- 
wise the  profits  of  the  land. 

•It  would  seem  to  me  that  the  purpose  and  spirit,  if  indeed  not 
the  plain  letter,  of  the  law,  are  against  advance  payments  of  rent 
for  leased  lands.  The  auditor's  statement  would  indicate  that  very 
few  contracts  of  lease  have  been  entered  into  wherein  provisim 
has  been  made  for  the  payment  of  rent  in  advance  of  the  use  of 
the  leased  premises.    This  would  indicate  that  the  decision  of  June 
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22,  1906,  has  not  been  relied  upon  to  any  considerable  extent  in 
making  leases  wherein  it  is  proposed  to  pay  the  rental  considera- 
tion thereof  in  advance  of  the  use  of  the  leased  lands. 

The  decision  in  12  Comp.  Dec,  782,  is  modified  to  accord  with 
the  views  herein  expressed.  Hereafter  payment  of  rent  in  advance 
by  tin  month,  year,  or  quarter  for  naked  lands  leased  to  the  Govern- 
ment will  not  be  recognized  by  the  accounting  officers. 


Since  the  right  to  the  pay  attached  to  an  office  Is  Incident  to  the  legal  title  t« 
the  office  and  not  to  the  performance  of  the  duties  thereof,  a  property  anO 
dlaburslag  officer  of  the  National  Guard  of  a  State  la  entitled  to  the  pa; 
of  his  ofBce  from  the  date  on  which  he  became  Invested  with  the  office  by 
quall^lng  therefor,  notwithstanding  the  fact  that  conditions  were  such  aa 
to  prevent  his  entering  Immediately  Intb  the  performance  oC  the  duties 
thereof. 

Oomptroller  Warwlak  to  tbe  Seoretuy  of  War,  May  S3, 1S17: 

I  have  your  letter  of  the  12th  instant  requesting  my  decision 
whether  a  property  and  disbursing  officer  for  the  United  States  in 
a  State,  Territory,  or  the  District  of  Columbia,  appointed,  desig- 
nated, or  detailed  as  prescribed  in  the  national-defense  act  of  June 
3,  1916  (39  Stat,  200),  is  entitled  to  pay  authorized  for  the  office 
from  the  day  he  qualifies  as  such  property  and  disbursing  officer, 
which  you  state  is  the  date  his  bond  is  approved  by  you,  regardless 
of  whether  he  has  entered  upon  and  performed  the  duties  devolving 
upon  such  officer  as  prescribed  by  you. 
Section  67  of  the  act  of  June  8,  1916,  provides: 
"  The  governor  of  each  State  and  Territory  and  the  commanding 
general  of  the  National  Guard  of  the  District  of  Columbia  shall 
appoint,  designate,  or  detail,  subject  to  the  approval  of  the  Secre- 
tary of  War,  an  officer  of  the  National  Guard  of  the  State,  Terri- 
torv,  or  District  of  Columbia  who  shall  be  regarded  as  property 
and  disbursing  officer  for  the  United  States.  He  shall  receipt  and 
account  for  all  funds  and  property  belonging  to  the  United  States 
in  possession  of  the  National  Guard  of  his  State,  Territory,  or  Dis- 
trict, and  shall  make  such  returns  and  reports  concerning  the  same 
HP  may  be  required  bv  the  Secretary  of  War.  *  *  •  He  shall 
render,  through  the  War  Department,  such  accounts  of  Federal 
funds  entrusted  to  him  for  disbursement  as  may  be  required  by  the 
Treasury  Department.  Before  entering  upon  the  performance  of 
his  duties  as  property  and  disbursing  officer  be  shall  be  required  to 
give  good  and  sufficient  bond  to  the  United  States,  the  amount  thereof 
to  be  determined  by  the  Secretary  of  War,  for  the  faithful  perform- 
ance of  his  duties,  and  for  the  safe-keeping  and  proper  disposition 
of  Federal  property  and  funds  entrusted  to  his  care.  He  shall, 
after  having  qualified  as  property  and  disbursing  t^cer,  receive 
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pay  for  his  services  at  a  rate  to  be  fixed  by  the  Secretary  of 
War,  •  *  • :  And  provided  further,  That  the  Secretary  of  War 
is  empowered  to  make  all  rules  and  regulations  necessary  to  cariy 
into  effect  the  provisions  of  this  section.' 

It  appears  from  your  submission  that  Maj.  Harry  L.  Brady  was 
designated  by  the  governor  of  Minnesota  on  October  21,  1916,  as 
property  and  disbursing  officer  for  the  United  States  in  the  State  of 
Minnesota,  and  such  designation  was  approved  by  you  on  November 
28,  1916,  but  that  said  officer  has  not  entered  upon  the  duties  of 
his  office  because  the  former  disbursing  officer  for  the  Organized 
Militia  of  Minnesota,  appointed  under  section  13  of  the  militia  law 
of  January  21,  1803  (32  Stat.,  775),  has  not  closed  his  money 
accounts,  and  because  the  transfer  of  the  property  accountability 
from  the  governor  of  Minnesota  to  the  property  and  disbursing 
officer  for  the  United  States  in  the  State  of  Minnesota  has  not  yet 
been  effected. 

The  above  act  of  June  3,  1916,  provides  that  the  officer  of  the 
Kational  Gruard  of  a>  State,  Territory,  or  the  District  of  Columbia, 
appointed,  deagnated,  or  detailed  as  the  property  and  disbursing 
officer  for  the  United  States  shall,  after  having  qualified  as  such  prop- 
erty and  disbursing  officer,  "  receive  pay  for  his  services  at  a  rata 
to  be  fixed  by  the  Secretary  of  War." 

Pursuant  to  said  act  the  rates  of  pay  fixed  by  the  Secretary  of  War 
were  announced  in  Circular  No.  7,  Militia  Bureau,  War  Department, 
July  16, 1916,  paragraph  12  of  which  provides: 

"  The  property  and  disbursing  officer  shall,  after  having  qualified 
as  such,  1.  e.,  upon  approval  of  the  required  bond,  receive  pay  for  his 
services  from  funds  appropriated  for  the  purpose  under  the  provi- 
sions of  section  67  of  the  act  of  June  3,  1916,  in  accordance  with  the 
number  of  officers  and  enlisted  men  actually  enrolled  in  the  National 
Guard  of  the  State,  Territory,  or  the  District  of  Columbia  on  Juno 
80  of  each  year,  as  follows:  ^00  for  less  than  five  hundred  officers 
and  men  and  not  more  than  one  thousand  five  hundred  officers  and 
men;    •    •    •" 

The  other  rates  increase  until  they  reach  $2,500  for  more  than  8,500 
officers  and  men. 

The  officers  of  the  National  Guard  of  a  State,  Territory,  or  Dis- 
trict of  Columbia  appointed,  designated,  or  detailed  as  property  and 
disbursing  officer  for  the  United  States,  after  having  qualified  as 
such,  become  possessed  of  an  office  to  which  a  rate  of  pay  as  fixed  and 
determined  by  you  is  attached.  You  state  that  the  date  an  officer's 
bond  is  approved  is  the  date  he  qualifies.  The  possession  of  the 
office  carries  with  it  the  right  to  pay.  The  officer  holding  the  office 
or  position  is  entitled  to  the  compensation  that  has  been  fixed  pur- 
suant to  law,  and  if  he  is  appointed  to  office  before  he  can  perform  its 
duties,  or  is  continued  in  office  when  conditions  are  such  that  he  can 
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not  perform  the  service  contemplated  by  law,  the  matter  is  one  for 
correction  by  the  Secretary  of  War. 
The  question  submitted  by  you  is  answered  in  the  afiirmativa 
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Where  an  employee  receives  gross  compensation  In  excess  of  $1,800  per  year, 
under  tbe  legislative,  executive,  and  Judicial  appropriation  act  and  the  Dis- 
trict of  Columbia  appropriation  act,  but  holds  only  one  position,  such  em- 
ployee Is  not  entitled  to  Increase  In  compensation  under  section  7  of  the 
legislative,  executive,  and  Judicial  appropriation  act  of  March  3,  1917. 

Comptroller  Warwick  to  the  Secretary  of  the  Treainry,  Kay  2S,  1B17: 

By  your  reference  of  the  18th  instant  decision  is  requested  aa  to 
the  effect,  if  any,  of  section  7  of  the  legislative,  executive,  and  judicial 
appropriation  act  of  March  3, 1917  (39  Stat,  1121),  and  section  10  of 
the  District  of  Columbia  appropriation  act  of  March  3,  1917  (39 
Stat.,  1047),  on  the  compensation  of  William  B.  King,  a  clerk  in  the 
office  of  the  Treasurer  of  the  United  Stat«s. 

It  appears  that  Mr.  King  holds  a  position  specifically  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act 
at  $1,500  per  annum,  and  in  addition  thereto,  receives  $500  per 
annum  under  a  provision  in  the  District  of  Columbia  appropriation 
act  (89  Stat,  1006),  as  follows: 

"  For  additional  compensation  to  the  clerk  in  the  office  of  the 
Treasurer  of  the  United  States,  designated  by  the  Treasurer  to  per- 
form the  necessary  clerical  service  in  connection  with  the  sinking 
fund  and  payment  of  interest  on  the  debt  of  the  District  of  Colum- 
bia, $500." 

It  is  observed  that  the  percentage  increases  authorized  under  sec- 
tions 7  and  10,  supra,  apply  only  to  "  employees  who  receive  salaries 
at  a  rate  not  more  than  $1,800  per  annum."  While  Mr.  King's  com- 
pensation is  paid  from  two  different  appropriations,  he  holds  but  one 
position,  and  as  the  salary  of  said  position  ($2,000)  is  more  than 
$1,800  per  annum,  the  percentage  increases  do  not  apply  to  him  or  the 
position  which  he  holds. 

The  question  submitted  is  answered  accordingly. 


In  tbe  interest  of  tbe  national  defense,  women  wbo  bave  been  enrolled  as 
yeomen  tn  tbe  Naval  Coast  Defense  Reserve  and  bave  been  called  Into 
active  service  tn  time  oC  war  may  be  paid  at  the  rate  provided  for  tbe 
rating  In  which  enrolled,  although  there  is  grave  doubt  aa  to  the  lawful 
authority  for  such  enrollmeat  of  women  In  said  reserve. 

Dnder  proper  regulations  securing  the  actual  acquiring  of  the  prescribed  unl- 

fonns.  women  who  have  been  airolled  as  yeomen  In  the  Naval  Coast 
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Defense  Reserro  and  bare  been  called  Into  active  service  in  time  of  war 
may  be  paid  In  cash  tbe  uniform  gratuity  provided  in  the  act  of  Auifost 
29,  1916,  for  enlisted  men  of  the  Naval  Keserve  Force. 

ComptroUer  Warwick  to  Fay  lutpeetot  B.  P.  BnBoit,  H.  S.  Havy,  Hay  S4,  1917: 

Bj  refei^nce  of  the  Secretary  of  the  Navy  of  May  11, 1917, 1  ha%'e 
your  letter  of  April  5,  1917,  reading  as  follows: 

"1.  Having  been  directed  by  the  commandant  to  talte  up  for 
pay  on  the  rolls  of  this  station  the  following  female  members  of  the 
Saval  Reserve  Force,  viz : 

Ann  D,  Drake,  chief  yeoman,  N,  E.  F. 
Florence  P.  Hutchinson,  chief  yeoman,  N.  R,  F, 
Olga  M.  Schmidt,  yeoman,  first -class,  K.  R.  P. 
Helen  Dunbar  McCrery,  yeoman,  first-class,  N,  R.  F. 
it  is  requested  that  a  decision  of  the  Comptroller  be  asked  as  to 
the  legnlity  of  making  payment  to  women  so  enlisted. 

*'  2.  A  decision  is  also  requested  as  to  the  legality  of  crediting 
these  women  with  clothing  bounty  to  be  paid  m  cash,  owing  to 
the  probability  that  clothing  in  kind  can  not  be  issued."  - 

You  do  not  state  the  branch  of  the  Kaval  Reserve  Force  in  which 
the  women  in  question  have  been  enrolled,  but,  from  the  indorse- 
ments on  your  submission,  it  is  presumed  that  it  is  the  Naval  Coast 
Defense  Reserve. 

The  question  as  to  the  legality  of  making  payment  to  these  women 
involve.'^  the  question  of  the  legality  of  their  enrollment  as  yeomen  in 
the  Naval  Reserve  Force — positions  combatant  in  character. 

The  provisions  of  the  act  of  August  29,  1916  (39  Stat,  587,  5»2), 
relevant  to  the  determination  of  the  question  here  involved,  are  as 
follows: 

"  There  is  hereby  established,  under  the  Depa!*tment  of  the  Navy, 
a  Naval  Reserve  Force,  to  consist  of  six  classes,  designated  as  follows 
and  as  hereinafter  described: 

"  First.  The  Fleet  Naval  Reserve. 

"  Second.  The  Naval  Reserve, 

"Third.  The  Naval  Auxiliary  Reserve. 

"  Fourth.  The  Naval  Coast  Defense  Reserve. 

"  Fiftli.  The  Volunteer  Naval  Reserve. 

"  Sixth.  Naval  Reserve  Flying  Corps." 

"  Naval  Coast  Defense  Reserve." 

"  Persons  may  enroll  in  this  cla,ss  for  service  in  connection  with  the 
naval  defense  of  the  coast,  such  as  service  with  coast-defense  vessels, 
torpedo  craft,  mining  vessels,  patrol  vessels,  or  as  radio  operators, 
in  various  ranks  or  ratings  corresponding  to  tho.se  of  the  Navy  for 
which  they  shall  have  qualified  under  regulations  prescribed  by  tbe 
Secretary  of  the  Navy:     •     •     V 

It  is  presumed  that,  as  stated  in  papers  accompanying  your  sub- 
mission, the  Navy  Department  bases  its  authority  to  en^ll  women  as 
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yeomen  in  the  Naval  Coast  Defense  Reserve  upon  the  use  of  the  word 
"persons"  in  the  provision  above  quoted  in  describing  those  who 
are  eligible  for  enrollment  therein,  or  rather  the  services  for  which 
they  may  enroll. 

However,  the  words  "  person "  or  "  persons  "  are  used  in  several 
other  places  in  the  same  act  relating  to  the  Naval  Reserve  Force 
and  always  with  reference  to  males  only,  and  there  would  appear  to 
be  little  legal  reason  for  holding  that,  by  the  use  of  the  word  "  per- 
sons" in  the  provision  of  that  law  here  in  question.  Congress  in- 
tended, without  further  specification,  to  give,  in  that  particular 
instance,  a  broader  meaning  to  that  word  than  that  intended  else- 
where in  the  act,  particularly  when  the  duty  for  which  it  was  pro- 
vided therein  that  such  persons  might  be  enrolled,  included  service 
on  coast  defense  vessels,  torpedo  ct-aft,  and  mining  vessfis— service  of 
a  most  arduous  and  dangerous  nature,  and  calling  for  a  high  degree 
of  skill  in  the  use  of  dangerous  oflfensive  weapons  and  agencies. 

Indeed,  in  view  alone  of  the  war  policy  of  modern  nations  from 
time  immemorial,  which  is  against  the  employment  of  women  in  the 
public  armed  forces  in  positions  or  capacities  even  only  potentially 
or  possibly  combatant,  it  is  difficult  to  believe  that  Congress,  merely 
by  the  use  of  the  word  "  persons ''  in  the  legislation  quoted  intended 
to  run  counter  to  that  policy  by  authorizing  the  enrollment  of  women 
for  service  in  combatant  positions  with  the  naval  forces. 

While  there  thus  appears  to  be  grave  doubt  as  to  the  legality  of 
enrolling  women  as  yeomen  in  the  Naval  Coast  Defense  Reserve, 
even  though,  owing  to  the  place  of  active  service  of  such  women,  the 
combatant  character  of  the  positions  in  which  they  have  been  en- 
rolled may  be  merely  nominal,  yet  the  Nation  is  at  war,  and  it  is 
presumed  that  the  women  here  involved  have  been  assigned  to  posi- 
tions on  shore  that  would  otherwise  have  been  filled  by  men  whose 
services  may  now  be  utilized,  as  yeomen*  or  otherwise,  on  shipboard, 
or  elsewhere  in  the  zone  of  actual  hostilities.  Consequently,  I  am 
unwilling  to  make  a  ruling  that,  in  the  state  of  affairs  brought  about 
by  the  enrollment  of  these  women,  might  interfere  in  the  slightest 
degree  with  naval  operations  in  connection  with  the  prosecution  of 
the  war.  Accordingly,  without  regard  to  what  might  be  my  decision 
if  the  enrollment  of  the  women  and  the  present  state  of  war  were 
not  accomplished  facts,  you  are  advised  that  you  are  authorized  to 
pay  these  women  at  the  proper  rate  provided  for  the  rating  in  which 
they  are  serving,  if  such  payment  is  correct  in  all  other  respects. 

With  respect  to  your  inquiry  as  to  the  legality  of  crediting  these 
women  with  clothing  gratuity  (or  uniform  gratuity)  in  cash,  it 
would  appear  that  you  have  no  case  now  before  you  in  which  such  a 
question  is  involved,  but  only  that  you  think  it  probable  that  such 
a  question  may  arise.    It  follows  that  in  legal  strictness  I  am  without 
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jurisdiction  under  the  act  of  July  31, 1894  (28  Stat,  208),  to  render, 
upon  your  request  as  a  disbursing  officer,  an  advance  decision  of  the 
question  submitted. 

However,  waiving  the  technical  question  of  jurisdiction,  and  in 
view  of  the  fact  that  it  appears  from  indorsements  on  your  submis- 
sion that  the  Navy  Department  desires  a  decision  of  this  question,  it 
appearing  that  a  decision  of  this  office  of  February  3,  1917  (80  HS. 
Comp.  Dec.,  510),  with  respect  to  clothing  gratuity  of  an  enlisted 
man  of  the  Naval  Besei've  Force  has  been  misunderstood  by  the  Navy 
Department,  the  question  here  involved  will  be  considered  on  the 
merits. 

The  act  of  August  29, 1916  (39  Stat.,  589),  provides  as  follows: 

"  Members  of  the  Naval  Beserve  Force  shall,  upon  first  reporting 
for  active  service  for  training  during  each  period  of  enrollment,  m 
credited  with  a  uniform  gratuity  of  $50  for  officers  and  of  $30  for 
enlisted  men. 

"  Upon  reporting  for  active  service  in  time  of  war  or  national 
emergency  the  uniK>rm  gratuity  shall  be  $150  for  officers  and  $60  for 
men,  or  tne  difference  between  these  amounts  and  any  amounts  that 
may  have  been  credited  as  a  uniform  gratuity  during  the  current 
enrollment:    •••.»» 

It  will  be  noted  that  this  uniform  gratuity  is  provided,  in  terms, 
only  for  officers  and  men ;  and,  accordingly,  it  has  been  held  by  this 
office  in  a  decision  of  April  5,  1917  (81  MS.  Comp.  Dec.,  66),  that 
female  nurses  enrolled  in  the  Naval  Beserve  Force,  being  neither 
officers  nor  enlisted  men,  and  serving  to  alt  intents  and  purposes  as 
civilians,  are  not  entitled  to  such  gratuities. 

However,  with  respect  to  women  enrolled  in  the  Naval  Coast  De- 
fense Beserve  of  the  Naval  Reserve  Force  as  yeomen,  positions  regu- 
larly filled  by  enlisted  men,  it  would  appear  that,  since  such  women 
serve  in  the  place  of  enlisted  men,  and  presumably  under  the  same 
kind  of  contract,  they  are  to  be  regarded  as  enlisted  men  within  the 
meaning  of  and  entitled  to  the  benefits  of  the  act  quoted  with  refer- 
ence to  uniform  gratuity. 

It  will  be  observed  that  the  act  of  August  29, 1916,  authorizing  the 
uniform  gratuity — unlike  the  regular  annual  appropriation  act  for 
the  support  of  the  Navy — does  not  provide  specifically  for  outfits  of 
clothing,  but  for  a  gratuity  for  uniforms. 

While  it  is  understood  to  be  the  practice  to  furnish  enlisted  men  of 
the  Naval  Reserve  Force  entitled  to  this  gratuity  with  clothing  in 
kind,  because  the  Navy  Department  has  such  clothing  in  stock,  yet  I 
know  of  no  legal  reason  why  another  method  of  furnishing  this 
gratuity  might  not  be  adopted  when  more  convenient  for  the  Naiy 
Department,  provided  the  proper  steps  were  taken  to  safeguard  the 
interests  of  the  Giovemment. 
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In  this  connection  it  appears  that  the  Navy  Department  regards 
the  above-mentioned  decision  of  this  office  of  February  5,  1917.  as 
holding  that  no  part  of  the  clothing  gratuity  of  enlisted  men  of  the 
Naval  Beserve  Force  shall  be  paid  in  cash ;  but  upon  a  reading  of 
that  decision  it  will  be  seen  that  no  such  holding  is  made  therein, 
since  no  such  question  vaa  decided. 

It  has  been  held  by  this  ofBce  in  a  decision  of  March  20, 1917  (80 
MS.  Comp.  Dec.,  1011),  that  officers  of  the  Marine  Corps  Beserre, 
authorized  under  the  same  act  of  August  29, 1916,  may,  under  condi- 
tions stated  in' that  decision,  be  paid  in  cash  the  uniform  gratuity 
authorized  in  that  act,  since  the  Nary  Department  does  not  issue 
uniforms  to  officers  of  the  Regular  Navy  or  the  Marine  Corps,  and, 
accordingly,  has  none  in  stock  for  issue  to  officers  of  the  Naval  Re- 
serve Force.  For  the  same  reasons  stated  in  that  decision  I  am  of  the 
opinion  that,  subject  to  the  same  or  similar  conditions  specified 
therein,  women  enrolled  as  yeomen  in  the  Naval  Coast  Defense 
Reserve  of  the  Naval  Reserve  Force  may  be  paid  in  cash  the  uniform 
gratuity  authorized  in  the  act  of  August  29,  1916,  in  the  event  that 
it  is  more  convenient  for  the  Government  to  make  such  payment  than 
to  furnish  the  uniform  in  kind. 

It  is  to  be  understood  that  in  this  regard  this  decision  deals  only 
with  the  uniform  gratuity  authorized  in  the  act  of  August  29,  1916, 
and  not  with  the  annual  appropriation  for  otUfita  of  clothing  for 
enlisted  men  of  the  Regular  Navy. 
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Where  accounts  or  claims  for  services  performttd  for  the  GoTenunent  have  heen 
rendered  regnlsfl;  for  a  long  period  of  years,  the  vouchers  therefor  sub- 
mitted hy  the  claimants  reciting  that  the  respective  amounts  therein  stated 
were  correct  and  Just,  and  payment  of  such  amounts  has  been  acc^>ted  by 
the  claimants  as  In  full  discharge  of  the  claims,  such  claimants  are  thereby 
estopped  trom  thereafter  presenting  additional  claims  for  further  amounts 
alleged  to  be  due  on  account  of  the  same  services. 

DndiloB  by  Comptroller  Warwick,  ICay  lU,  lftl7: 

Reeves  T.  Strickland,  attorney  of  record  for  various  claimantB, 
hereinafter  named,  applied  March  30, 1917,  for  revision  of  the  action 
of  the  Auditor  for  the  State  and  Other  Departments  in  disallowing, 
by  settlement  No.  29441,  dated  March  23,  1917,  the  total  of  their 
claims  for  jail  rent,  subsistence  for  United  States  prisoners  for  dif- 
ference between  rate  heretofore  paid  by  the  United  States  and  rate 
specified  by  State  law,  and  turnkey  fees  for  commitment  and  dis- 
diarge  of  prisoners  for  the  periods  of  time  and  in  amounts  as  follows : 
Hamilton  County,  Ohio,  Jail  rent,  Oct.  1,  1871.  to  I>ec.  31.  1915..__  $4,384.00 
Termlllon  Coun^,  111.,  Jail  rent,  turnkey  fees,  additional  subsistence, 

Apr.  1, 1905,  to  June  30,  1916 12, 298. 84 
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Perry  Oonnt?,  HI,,  Jail  rent,  turnkey  fees,  additional  HabslsteDce. 

Dec.  31,  1908,  to  JuDC  30,  1916 W5.00 

Alexander  County,  III.,  Jail  reut,  turnkey  fees,  adilltlanal  subslatence, 

July  1,  1907.  to  June  30.  1916 801.92 

White  County,  III.,  jail  rent,  turnkey  fees,  additional  subsistence, 

Sept.  80.  1905,  to  June  30,  1916 158.50 

Shelby  County,  III.,  jail  rent,  turnkey  fees,  additional  aubstetence. 

July  1.  1906.  to  June  30,  1915 108- 16 

Stutsman  County.  N.  Dak.,  Jail  rent.  July  18,  1913,  to  Sept.  16,  1918—  54. 00 

Independence  County,  Ark.,  Jail  rent,  Jon.  1,  1904,  to  Mar.  31,  1916.-        106.  59 

Buchnnan  County,  Mo.,  jail  rent,  Jan.  1, 1013,  to  June  30,  1916 lOn.  93 

Shelby  County.  Tenn.,  jail  rent.  .Tnn.  1.  1900,  to  Dec.  31.  1916 379.  86 

Wayne  County,  Tenn.,  jail  rent.  July  1,  1898,  to  June  30,  1916 71. 28 

Jackson  County,  Tenn.,  jail  rent,  Apr.  1,  1898,  to  Sept.  30.  1916 81.62 

T.  G.  Tate,  ex-sberlfC,  Shelby  County,  Tenn.,  turnkey  fees,  addi- 
tional subsistence,  July  1,  1910,  to  Aug.  31,  1914 294.  76 

N.  B,  Jones,  ei-]aller,  Madison  County,  Ky.,  turnkey  fees,  Jan.  1, 

1910,  to  Jtn.  1,  1914 284. 10 

Upon  an  administrative  examination,  the  Department  of  Justice 
disapproved  these  claims  and  deducted  the  entire  amounts,  for  the 
reason  that  all  proper  charges  for  the  care  and  keep  of  United  States 
prisoners  by  the  above-named  claimants  for  the  periods  named  have 
heretofore  been  allowed. 

The  auditor's  disallowance  as  to  all  of  these  claims  is  as  follows : 

''  Claimant  rendered  accounts  to  the  Government  for  support  of 
United  States  prisoners,  covering  the  periods  and  quarters  involved 
in  this  claim,  at  the  time,  and  received  payment  therefor  from  the 
United  States. 

"  If  claimant  had  any  rights  to  payment  not  asserted  in  the  regu- 
lar accounts  rendered  at  the  time  for  each  period  or  quarter,  the 
delay  for  so  long  a  time  in  presonting  claim  renders  it  stale. 

"Claimant  having  asserted  claim  presumably  in  full  for  all  de- 
mands against  the  United  States  at  the  time,  it  appears  the  laches 
of  the  claimant  debars  the  present  claim  from  consideration." 

The  taws  and  grounds  upon  which  the  foregoing  claims  are  based 
are  set  forth  by  the  attorney  as  follows: 

"An  examination  of  the  history  and  authorities,  concerning  the 
custody  and  care  of  Federal  prisoners  by  the  several  States,  dis- 
closes that  it  was  not  the  policy  of  the  United  States  to  maintain 
jails  of  its  own  in  the  States  in  which  to  confine  its  prisoners  there- 
fore, Congress,  at  its  first  session  and  on  September  23, 1789  (1  Stat., 
96),  adopted  a  resolution  requesting  the  legislature  of  the  several 
States  to  pass  laws,  making  it  the  duty  of  the  keepers  of  their  jails  to 
receive  and  safe  keep  therein,  under  the  same  penalty  and  condition 
as  in  the  case  of  State  prisoners,  prisoners  committed  under  the 
authority  of  the  United  States,  until  they  shall  be  discharged  by 
due  cotixse  of  the  laws  thereof.  Said  resolution  of  September  23, 
1789jis  as  follows: 

"'That  it  be  recommended  to  the  legislatures  of  the  several 
States  to  pass  laws  making  it  expressly  the  duty  of  the  keepers  ot 
their  gaols  to  receive  and  safa-keep  therein  all  prisoners  committed 


DECIBtONS  07  THE   COMPTBOLLEB.  663 

under  the  authority  of  the  United  States,  until  they  shall  be  dis- 
charged by  due  course  of  the  laws  thereof,  under  the  like  penalties 
as  in  the  case  of  prisoners  committed  under  the  authority  of  such 
States  respectively ;  the  United  Stat«s  to  pay  for  the  use  and  keeping 
of  such  gaols  at  the  rate  of  fifty  cents  per  month  for  each  prisoner 
that  shall,  under  their  authority,  be  committed  thereto  during  the 
time  such  prisoners  shall  be  therein  confined;  and  also  to  support 
such  of  said  prisoners  as  shall  be  committed  for  offenses.  (1 
Stat.,  96.) 

"  On  March  3, 1791,  the  Congress  passed  another  resolution,  which, 
after  referring  to  the  resolution  of  September  23,  1789  (quoted 
above),  provides  that,  in  case  any  State  shall  not  comply  with  said 
request  (the  resolution  of  September  23,  1789),  the  marshal  in  such 
State  may  be  authorized  to  hire  a  convenient  place  to  serve  as  a 
temporary  jail  and  to  make  the  necessary  provisions  for  the  safe- keep- 
ing of  prisoners  committed  under  the  authority  of  the  United  States 
until  permanent  provision  shall  be  made  by  law  for  the  purpose. 
(1  Stat.,  225.)  The  last-named  resolution  is,  in  substance,  carried 
into  the  resolution  of  March  3,  1821  (3  Stat,  646),  and  sections 
5536-5538  of  the  Revised  Statutes  of  the  United  States  (the  United 
States  Compiled  Statutes  1901,  p.  3719),  As  shown  by  the  resolutions 
of  September  23,  1789,  March  3,  1791,  Alarch  3,  1821,  and  sections 
5536-5538  of  the  Revised  Statutes  receiving  and  safe-keeping  of 
United  States  prisoners  in  any  State  jail  was  to  be  absolutely  optional 
with  the  several  State  legislatures. 

"  In  perfect  good  faith  the  legislatures  of  the  States  enumerated, 
out  of  courtesy  and  respect  to  tne  United  States  and  at  its  reauest, 
accepted  the  recommendations  contained  in  the  resolution  or  the 
First  Congress  of  Septembei  23,  1789  (1  Stat,  96),  and  passed  acts 
for  the  confinement  of  Federal  prisoners  under  the  authority  of  the 
United  States." 

"The  following  provision  concerning  Federal  prisoners  appears 
in  Page  and  Adams's  Annotated  Ohio  General  Code  (1912),  vol.  1, 
as  section  3179 — 

" '  The  sheriff  shall  receive  prisoners  charged  with  or  convicted  of 
crime  committed  to  his  custody  by  the  authority  of  the  United 
States  and  keep  them  until  discharged  by  due  course  of  law.  A 
prisoner  committed  for  an  offense  by  the  authority  of  the  United 
States  shall  be  supported  at  the  expense  thereof  during  his  con 
finement  in  jail.  No  greater  compensation  shall  be  charged  by  the 
sheriff  for  the  subsistence  of  such  prisoners  than  is  authorized  by  law 
to  be  charged  to  the  subsistence  of  State  prisoners.  The  commis- 
sioners of  a  county  in  which  a  prisoner  so  committed  may  be  con- 
fined shall  receive  from  the  United  States  one  dollar  per  month  for 
the  use  of  the  jail  for  such  person  so  committed.' 

"  The  accounts  rendered  concerning  the  several  counties  in  Illinois 
cover  jail  rent,  fees  for  committing  or  discharging  a  prisoner,  and 
for  dieting  prisoners. 

"The  first  item  mentioned  above,  jail  rent,  is  covered  by  paragraph 
6721  of  the  Uhnois  Annotated  Statutes  (Jones  and  Addington), 
1913,  and  reads  as  follows : 

"'The  keeper  of  the  jail  shall  be  liable  for  failing  to  receive  and 
safely  keep  all  persons  delivered  under  the  authority  of  the  United 
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States  to  like  pains  and  penalties  as  for  similar  failures  in  ttie  case 
of  persons  committed  under  the  authority  of  this  State;  provided, 
always,  the  marshal  or  person  delivering  such  prisoner  ^all  pay 
or  cause  to  be  paid  for  the  use  and  keeping  of  such  jail  at  the  rate 
of  fifty  cents  per  month  for  each  person  that. shall,  under  their  au- 
thority, be  committed  thereto,  and  also  to  the  jailer  such  fees  as  he 
would  be  entitled  to  for  like  services  rendered,  in  virtue  of  the  exist- 
ing laws  of  this  State,  during  the  time  such  prisoner  shall  be  con- 
fined and,  moreover,  shall  support  such  of  the  said  prisoners  as  shall 
be  conmiitted  for  offenses.' 

"  The  next  class  of  fees  which  have  not  been  paid  and  are  due  to 
be  paid  under  the  law  are  the  fees  of  fifty  cents  for  committing  each 
prisoner  and  an  additional  fee  of  fifty  cents  for  discharging  each 
prisoner.  The  fees  are  provided  for  under  paragraph  5620  of  the 
Illinois  Annotated  Statutes  (Jones  and  Addington),  1913,  vrhich 
reads  as  follows : 

" '  For  committing  each  prisoner  to  jail  under  the  law  of  the  United 
States,  to  be  paid  by  the  marshal,  or  other  person  requiring  his  con- 
finement, fifty  cents  in  all  counties. 

" '  For  discharging  such  prisoner  in  counties  of  the  first  and  second 
class,  fifty  cents. 

"  The  next  and  last  class  of  fees  which  have  not  been  paid  and  are 
due  to  be  paid  under  the  law  are  those  for  dieting  prisoners  as  pro- 
vided in  said  paragraph  5620  (ib.),  which  reads  as  follows: 

" '  For  dieting  such  prisoners  per  day,  in  counties  of  the  first  class, 
seventy-five  cents.     *     *     *.' " 

"  The  accounts  rendered  concerning  the  several  counties  in  Ten- 
nessee cover  a  fee  due  for  the  use  of  the  jail,  or  jail  rent,  and  is 
covered  by  section  6241  of  the  Code  of  Tennessee,  1884,  providing 
that: 

"'The  jailor  will  also  collect  from  the  marshal  fifty  cents  a  month 
for  each  prisoner  under  the  resolution  of  the  first  Congress  and  pay 
the  same  to  the  county  trustee  forthwith,  to  be  accounted  for  by  him 
as  other  county  funds.' " 

"  The  account  rendered  concerning  Independence  County  covers  a 
fee  due  for  the  use  of  the  jail,  or  jail  rent,  which  fee  is  required  to 
be  paid  under  section  4407,  Digest  of  Arkansas,  1904  (Kirby),  reading 
that: 

" '  The  United  States  shall  pay  for  the  use  and  keeping  of  such  jail 
at  the  rate  of  fifty  cents  per  month  for  each  prisoner  who  shall,  under 
their  authority  be  committed  thereto     *     *     ".'" 

"The  account  rendered  concerning  Stutsman  County  covers  a  fee 
due  for  the  use  of  the  jail,  jail  rent,  which  fee  is  required  to  be  paid 
under  section  3519,  Compiled  Laws  of  North  Dakota,  1913,  reading 
that: 

" '  Whenever  United  States  prisoners  are  committed  to  any  jail  in 
this  State,  the  United  States  shall  be  liable  to  pay  to  the  county  in 
which  such  a  jail  is  situated,  the  sum  of  one  dollar  per  day  during 
the  time  such  jail  is  used  for  the  keeping  of  United  States  prisoners. 
The  jail  rent  provided  for  in  this  section  shall  be  exclusive  of  the 
charge  for  support  of  United  States  prisoners  provided  for  in  the 
preceding  section.'" 
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"The  account  rendered  concerning  Buchanan  County  covers  a  fee 
due  for  the  use  of  the  jaiL  or  jail  rent,  which  fee  must  be  paid  as 
required  by  section  1567,  Statutes  of  Missouri,  reading  that: 

*  The  United  States  shall  pay  for  the  use  and  keeping  of  such  jails 
at  the  rate  of  one  dollar  per  month  for  each  person  that  shall,  under 
their  authority,  be  committed  thereto,  and  also  to  the  jailer  such  fees 
as  he  would  be  entitled  to  for  like  services  rendered  in  virtue  of 
existing  laws  of  this  State,  during  the  time  such  prisoners  shall  be 
confined  therein,  and  shall  support  such  prisoners  as  shall  be  com- 
mitted for  offenses.' 

"  The  accounts  rendered  by  T.  G.  Tate  cover  fees  due  for  subsist- 
ence of  prisoners,  being  five  cents  per  prisoner,  representing  the  dif- 
ference between  thirty -five  cents  actually  paid  and  forty  cents  which 
should  have  been  paid  under  the  State  law,  and  also  covers  turnkey 
fees  required  to  be  paid  under  the  State  law.  Both  classes  of  fees 
mentioned  are  required  to  be  paid  under  section  5323,  Code  of  Ten- 
nessee, 1884,  which  reads  that: 

"  *  The  several  jailers  in  this  State  are  entitled  to  demand  and  re- 
ceive the  following  fees  for  services : 

1.  For  each  prisooer  for  whom  be  provides  good,  wholesome  water,  diet, 

and  beddios  each  day 50.40 

2.  For  each  turnkey 1.00 

"'Only  two  turnkeys  shall  be  allowed  for  each  prisoner,' 

"  The  account  rendered  by  N,  B.  Jones  covers  a  fee  of  sixty  cents 
due  him  not  paid  heretofore  for  imprisoning  and  releasing  a  prisoner, 
which  fee  is  required  to  be  paid  under  section  356,  Kentucky  Statutes. 
It  reads  as  follows : 

"'Section  356,  Jailers:  To  jailers  for  imprisoning  and  releasing  a 
prisoner  charged  with  a  felony  or  contempt,  sixty  cents.' 

"  It  would  thus  appear  that,  offering  to  pay,  the  United  States  re- 
quested the  several  States  to  accept  its  prisoners  in  their  county  jails, 
and  that  by  legislative  enactment  the  States  granted  the  request  and 
agreed  to  accept  such  prisoners  upon  the  express  conditions  that  the 
United  States  pay  for  such  services  the  amounts  for  use  of  the  jail, 
the  subsistence  of  the  prisoner,  and  key  fees  named  in  the  acts  of  the 
legislatures  of  the  several  States. 

"The  States  and  officers  thereof  complied  with  the  laws  of  the 
United  States,  and  the  States,  and  accepted  and  cared  for  Federal 
prisoners  upon  the  conditions  offered  by  the  United  States,  and 
accepted  by  the  States,  and  under  these  circumstances  there  should 
be  no  dispute  whatever  as  to  payment  for  services  rendered  at  the 
great  convenience  of  the  Government," 

The  quotations  of  the  above  State  statutes  have  not  been  verified, 
as  such  verification  does  not  appear  essential  for  the  purpose  of 
rendering  a  decision  in  these  cases  as  they  are  now  presented.  They 
do  not  involve  the  question  as  to  what  payments  are  legal  and  proper 
to  be  made  on  pending  current  claims  for  care  and  support  of 
United  States  prisoners,  and  no  opinion  will  be  expressed  thereon. 

The  sole  question  presented  has  reference. to  claims  and  accounts 
which  have  heretofore  been  regarded  as  settled  by  the  accoonting 
officers. 
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The  facts  in  these  cases  now  before  me,  and  as  they  are  of  record, 
show  conclusively  that  vouchers  for  the  care  and  support  of  prisoners 
during  the  various  periods  of  time  involved  therein  appear  to  have 
been  regularly  presented  for  payment  at  the  end  of  each  period. 
They  also  appear  to  have  been  certified  by  the  claimants  to  be  cor- 
rect and  just,  and  were  paid  substantially  as  rendered,  apparently 
to  the  satisfaction  of  both  the  Government  and  the  claimants,  as  no 
exception  appears  to  have  been  formally  taken  and  no  protest 
appears  to  have  been  filed  with  any  of  said  vouchers. 

It  does  not  appear  with  refererice  to  any  of  the  transactions  in- 
volved in  this  appeal  that  they  were  ever  included  in  the  regular 
vouchers  for  payment,  nor  that  a  claim  therefor  was  otherwise  for- 
mally made  and  filed  for  payment.  While  failure  to  render  accounts 
promptly  may  not  of  itself  require  or  justify  refusal  of  payment, 
such  failure  makes  it  necessary  and  proper  to  decide  doubtful  ques- 
tions of  fact  in  favor  of  the  Government,  especially  where  the  iteitia 
involved  are  old  or  of  long  standing. 

It  is  contended  that  certain  of  the  jail  officials  whose  claims  are 
here  involved  did,  at  one  time  or  another,  ask  payment  for  items 
similar  to  those  involved  here,  but  were  refused  such  payments  and 
instructed  to  eliminate  such  items  from  their  vouchers.  Also,  that 
agents  of  the  Department  of  Justice  "went  systematically  into  the 
several  States  for  the  purpose  of  procuring  the  custody  and  care  of 
Federal  prisoners  at  rates  below  those  fixed  by  the  law  of  the  State, 
using  coercion  and  threats  to  accomplish  such  ends." 

The  official  record  before  me  discloses  neither  of  these  conditions. 
At  any  rate,  if  payment  of  such  items  was  refused,  there  were  two 
courses  open  to  the  claimants  for  the  assertion  of  their  rights  to  com- 
pensation. One  was  to  apply  for  payment  through  the  accounting 
officers  of  the  Government,  and  the  other  was  by  action  in  the  Court 
of  Claims  or  other  courts. 

The  first  is  the  usual  and  regular  course  to  pursue,  but  it  appears 
that  the  claimants  pursued  neither  course  until  the  present  time, 
which  only  tends  to  strengthen  the  conclusion  that  they  were  satis- 
fied with  the  payments  as  made,  and  which  they  certified  to  be 
correct  and  just,  thereby  acquitting  the  Government  as  to  any  fur- 
ther demands  which  might  have  been  made.  Not  having  availed 
themselves  of  the  privilege  of  presenting  these  items  to  the  account- 
ing officers  within  a  reasonable  time  after  it  is  alleged  that  pay- 
ment therefor  was  refused,  and  having  acquiesced  without  formal 
protest  for  so  many  years,  ought  to  estop  them  from  recovering 
anything  beyond  the  payments  they  have  received. 

Furthermore,  during  all  the  years  covered  by  these  claims,  the 
inclusion  of  the  items  in  question  in  the  regular  accounts  to  be  paid 
by  the  Unitied  States  was  regarded  as  improper,  and,  since  it  does 
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not  appear  that  this  practice  was  the  result  of  any  specific  decision 
of  the  question  by  the  Comptroller  of  the  Treasury,  it  must  be 
assumed  that  it  was  the  result  of  a  like  interpretation  of  the  law 
by  the  agents  of  the  Government  and  the  claimants  interested.  If 
this  interpretation  was  wrong,  it  was  a  mistake  of  law  on  the  part 
of  both  parties  to  the  transaction  who  were  conversant  with  all  the 
relevant  facts.  Such  a  mistake  of  law  will  not  afford  ground  for 
relief,  either  in  law  or  equity,  and  the  parties  will  be  left  where 
they  have  placed  themselves.  (See  case  of  Baltimore  and  Ohio  RaU- 
Toad  Company  v.  United  States,  decided  by  the  Court  of  Claims 
February  26,  1917,  and  cases  therein  cited.) 

The  auditor's  disallowance,  therefore,  appears  to  be  proper,  and 
is  affirmed    •    *    •. 


.T&AB8P0ATATIOR'— WBIOBI  BEOWH  OX  BIU  OF  LASHTS. 

The  weight  of  a  shipment  as  shown  on  the  bill  of  ladlDR  therefor  is  prima 
facie  the  correct  weight  for  the  purpose  of  computing  the  amoant  of  trans- 
portation charges,  and  will  govern  In  this  respect  la  the  absence  of  conclu- 
sive rehutting  evidence, 
DediioB  b7  Comptroller  Warwlok,  May  26,  1017: 

The  Panama  Railroad  Co.,  New  York,  by  its  auditor,  applied 
May  16,  1917,  for  a  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  No.  28157,  dated  April  17,  1917, 
whereby  the  auditor  disallowed  its  claim  for  $202.50,  an  alleged 
short  payment  by  voucher  No.  24,  August,  1915,  in  the  accounts  of 
Maj.  James  Canby,  quartermaster,  in  the  matter  of  the  freight 
charges  on  the  shipment  of  six  carloads  of  lumber  from  Las  Cas- 
cades, Canal  Zone,  to  Ancon,  Canal  Zone,  in  March  and  April,  1915. 

The  bill  of  lading  accomplished  March  30,  1915,  purports  to  ship, 
by  the  Panama  Railroad  Co.,  six  carloads  of  lumber  of  the  weight, 
all  told,  of  120,000  pounds.  By  his  voucher  No.  24,  Maj,  Canby 
paid  the  company,  on  account  of  this  shipment,  on  this  weight  basis, 
at  $2.25  per  ton,  amounting  to  $13.^.  The  contention  of  the  railroad 
company  is  tliat  the  weight  was  300,000  pounds,  which,  at  the  rate 
of  $2.25  per  short  ton,  would  amount  to  $337.50. 

The  auditor  disallowed  the  claim  because: 

"  The  only  evidence  of  weight  on  which  settlement  may  be  based 
is  that  shown  as  accomplished  on  bill  of  lading,  which  is  120,000 
pounds.    Original  settlement  is  on  the  correct  basis." 

Appellant  states  its  grounds  of  appeal  as  follows: 
**  1.  The  minimum  carload  weight  was  fixed  by  our  general  super- 
intendent after  weighing  a  loaa  consisting  of  26  carloads  of  this 
material  which  gave  an  average  weight  per  car  of  64,500  pounds,  and 
to  avoid  any  possibility  of  overestimatmg  the  weight  an  estimated 
weight  was  Hxed  at  uO,000  pounds  per  car,  and  in  consequence  Circa-  , 


668  DECISIONS  OF  THE  COHPTBOLLBB.- 

lar  No.  26,  dated  Colon,  September  2S,  1913,  fizinff  the  vu^ht  of  this 
iiuiteria]  at  50,000  pounds  per  car  in  the  absence  of  scale  weights,  copy 
herewith,  was  issued  by  the  freight  and  passenger  agent. 

"  2.  The  Met  that  the  original  bill  ot  lading  indicates  a  weight  of 
20,000  pounds  per  car  does  not  appear  to  be  conclusive  evidence  as  to 
the  correctness  of  this  -weight,  because  of  tlie  failure  on  the  part  of 
our  local  agent  to  demand  a  corrected  bill  of  lading  based  on  the 
estimated  weight  per  car  of  50,000  pounds,  as  provided  for  by  circular 
No.  26." 

Circular  No.  26  referred  to,  issued  by  the  freight  and  passenger 
agent  of  the  Panama  Bailroad  Co.,  reads: 

**  Effective  at  once,  freight  charges  will  be  assessed  on  the  estimated 
weight  of  50,000  pounds  on  all  carload  lots  of  second-hand  building 
material  where  actual  weights  can  not  be  ascertained." 

Said  circular  is  not  a  tariff,  but  merely  a  direction  to  agents  for 
estimating  the  weight  of  carload  lots  of  second-hand  building  mate- 
rial where  actual  weights  can  not  be  ascertained.  The  bill  of  lading 
is  prima  fade  evidence  of  the  weight  of  this  shipment.  It  is  suffi- 
cient to  establish  the  fact,  unless  rebutted.  There  has  been  no  evi- 
dence submitted  which  conclusively  rebuts  the  weight  of  the  shipment 
as  shown  by  the  bill  of  lading.  It  is  not  sufficient  to  show  merely  an 
estimated  weight. 

Upon  the  facts  and  evidence  now  appearing  in  this  case  I  am  of 
the  opinion  that  the  auditor's  action  in  disallowing  the  claim  must  be, 
and  is,  affirmed. 


7ITB  AKB  XSV  riK  OBVI  IXCSXAflE  07  COKPEKSATIOH. 

Under  the  naval  appropriation  act  of  March  4,  1917,  authorlElag,  under  certain 
conditions,  percentage  fncreases  of  compensation  to  clvlllnn  employees  in 
the  Naval  Establishment,  the  rate,  not  the  amount,  of  compensation  Is  the 
determining  factor  as  to  whether,  or  at  what  rate,  an  Increase  Is  to  he  paid 
In  any  particular  case ;  and,  accordingly,  whether  or  not  en  employee  paid 
on  a  per  diem  basis  Is  entitled  to  an  increase  of  compensation  under  that 
act  is  dependent  upon  the  rate  of  dally  compensation  fixed  in  his  case,  and 
not  on  the  amount  of  annual  compensation  that  he  may  receive  at  that  rate. 

Percentage  iDcreases  of  compensstfon  tinder  the  navel  appropriation  act  of 
March  4,  1917,  are  authorized.  In  the  case  ot  civilian  employees  in  the 
Naval  Establishment,  on  compensation  paid  for  overtime  work  aa  well  aa  on 
regular  compensation,  provided  the  rate  paid  for  overtime  work  on  ao 
eight-hour  basis  is  not  more  than  $6  per  day. 

Oomptroller  Warwlok  to  the  Beoretair  of  ^^*  Navy,  May  M,  1S17: 

I  have  your  letter  of  May  11, 1917,  as  follows: 

"Referring  to  paragi^ph  7  of  Treasury  Department  circular 
No.  77,  dealing  with  the  5  and  10  per  cent  increase  of  compensation 
for  civilian  employees,  the  following  questions  are  preseatea  for  your 
consideration. 
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**  Due  to  extra  pay  for  overtime  work  a  per  diem  employee  whosB 
regular  rate  of  pa^  would  entitle  him  to,  say,  a  5  per  cent  increase 
may  actually  receive  compensation  in  excess  of  $1,800  per  annum. 
As  the  amount  of  overtime  work  required  fluctuates  during  the  year, 
the  annual  compensation  of  a  per  diem  employee  can  not  be  predicted 
with  any  degree  of  accuracy.  It  is  necessary,  however,  to  determine 
at  the  end  of  each  pay  period  the  total  accrued  pay  of  each  employee 
during  that  period,  and  decisions  are  therefore  requested  on  the 
following  points. 

"  (a)  Shall  extra  pay  earned  by  overtime  work  be  disregarded  in 
computing  5  and  10  per  cent  increase  of  compensation,  the  increase 
being  determined  by  crediting  each  eligible  employee  with  5  or  10  per 
cent,  as  the  case  may  be,  of  nis  regular  per  m«ia  rate  for  each  day 
worked} 

"  {b)  If  the  increase  of  compensation  is  to  be  based  upon  the  total 
pay  received  including  overtime  work,  shall  the  amount  of  pay  re- 
ceived by  any  employee  during  a  pay  period  be  considered  as  bearing 
the  same  proportion  to  his  annual  pay  as  the  number  of  days  worked 
in  such  pay  period  bears  to  the  number  of  working  days  per  year  i 
-  "  The  practical  results  of  using  the  proportion  mentioned  under 
(b)  above  may  be  illustrated  as  follows:  An  employee's  pay  at  $5.04 
per  diem  for  T  days  is  to  his  total  annual  pay  as  7  is  to  313.  This 
gives  an  annual  pay  of  $1,577.52,  and  he  would  be  entitled  to  lOfi 
j>er  cent  of  $35.48  as  pay  for  the  period.  During  a  subsequent  pay 
period  of  7  days  in  wnich  he  performs  14  hours  overtime  work  his 
regular  compensation  amounts  to  $48.51.  Substituting  this  amount 
for  $35,48  in  the  preceding  proportion,  his  annual  rate  of  pay  is 
found  to  be  $2,169.09,  and  he  is  therefore  not  entitled  to  a  5  per  cent 
increase  in  this  pay  period." 

The  percentage  increases  referred  to  by  you  are  provided  for  in 
the  act  of  March  4,  1917  (39  Stat,  1196),  as  follows: 

"  That  during  the  fiscal  year  nineteen  hundred  and  eighteen  all 
civilian  employees  in  the  Naval  Establishment,  including  on  the 
lump-sum  rolls  only  those  persons  who  are  carried  thereon  at  the 
close  of  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
BGventeen,  shall  receive  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  snch  employees  who  receive  salaries  or 
wages  in  such  establishment  at  the  rate  per  annum  of  less  than  $1,200, 
and  increased  compensation  at  the  rate  of  five  per  centum  per  annum 
to  such  employees  who  receive  salaries  or  wages  in  such  establishment 
at  a  rate  of  not  more  than  $1,600  per  annum :  And  provided,  That  so 
much  as  may  be  necessary  for  such  purpose  is  hereby  appropriated 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated :  Pro- 
vided further.  That  in  computing  said  ten  per  centum  and  five  per 
centum  increases  of  salaries  the  specific  increase  of  salaries  made 
in  this  act  shall  be  included  as  a  part  of  such  increase." 

Under  the  provi^on  of  this  law  the  rate  and  not  the  amount  of 
compensation  is  made  the  determining  factor  as  to  whether  or  at 
what  rate  the  increase  is  to  be  paid,  and  a  per  annum  rate  is  made 
the  basis. 
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A  salary  at  the  rate  of  $1^00  per  annum  is  equivalent  to  $100  per 
month  and  $3.38J  per  day,  and  a  salary  at  the  rate  of  $1,800  per 
annum  is  equivalent  to  $150  per  month  and  $5  per  day.  Therefore, 
m  determining  a  per  diem  employee's  right  to  the  increase  it  is  these 
per  diem  rates  that  are  to  be  considered  and  not  the  amount  of 
annual  compensation  that  he  may  receive  at  the  rate  paid  to  him. 

The  number  of  days  he  may  work  during  the  year  and  the  overtime 
work  do  not  affect  the  question. 

If  R  per  diem  employee  of  the  class  referred  to  in  the  above-quoted 
law  receives  compensation  at  a  rate  less  than  $3.33^  per  day,  he 
will  be  entitled  to  the  10  per  cent  increase;  for  instance,  if  his 
rate  of  compensation  is  $3.30  per  day,  he  will  be  entitled  to  an  in- 
crease of  33  cents  for  each  clay's  work  performed,  regardless  of 
whether  he  may  work  365  days  or  only  200  days  during  the  year; 
likewise,  if  hia  rate  of  compensation  is  not  less  than  $3.33|  per  day 
and  not  more  than  $5  per  day,  he  will  be  entitled  to  the  5  per 
cent  increase;  and  if  his  rate  of  cora]wnsBtion  is  more  than  $6 
per  day,  he  will  not  be  entitled  to  any  increase,  even  though  the  total 
compensation  received  by  him  during  the  year  does  not  exceed  $1,800. 

The  increase  will  be  allowed  on  overtime  work  as  well  as  on  regular 
work,  provided  the  rate  paid  for  overtime  work  on  an  eight-hour 
basis  is  not  more  than  $5  per  day. 

The  questions  submitted  aTe  answered  accordingly. 


3TTB  AFD  TEH  PEB  CEHT  INOKSASE  07   COKPEITKATIor. 

Gaugera  employed  under  tbe  Bureau  of  Internal  Revenue  »re  eatlt1«d  to  the  per- 
centnge  inerenses  of  compensation  anthorleed  tn  eectltm  7  of  tlie  lei^sla- 
tlve,  executive,  and  judicial  appropriation  act  of  March  3. 1917,  subject  to 
the  limitations  therein  contaIne<l.  since  the  word  "  fees."  as  used  In  section 
81Q7,  Revised  Stntutes.  proTldlng  for  the  salaries  of  such  fitaugers  Is  not 
need  tn  its  technical  sense,  but  has  reference  to  the  basis  for  flxlDg  the 
daily  rate  of  compensation  of  such  gnugers. 
Comptroller  Warwick  to  the  Becretar?  of  the  Treasar^,  Kaj  M,  1917: 

By  your  reference  of  the  26th  ultimo  decision  is  requested  of  a 
question  presented  by  the  Commissioner  of  Internal  Revenue  as 
follows : 

"  Section  7  of  the  act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  tiie  fiscal 
year  ending  June  30.  1918,  and  for  other  purposes,  approved  March 
3, 1917  (39  Stat.,  1121),  provides  as  follows: 

"'That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rat«  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum 
less  than  $1,200,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate  not 
more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum,  so 
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much  as  may  be  necessary  is  appropriated:  Provided,  That  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  in 
this  act  specifically  and  under  lump  sums  or  whose  employment  is 
authorized  herein:  Frovide4  further.  That  detailed  reports  shall  be 
submitted  to  Congress  on  tlie  first  day  of  the  next  session  showing 
the  number  of  ])eisons,  the  grades  or  character  of  positions,  the  orig- 
inal rates  of  compensation,  and  the  increased  rates  of  compensation 
provided  for  herein.' 

"The  appropriation  'Salaries  and  expenses  of  agents  and  sub- 
ordinate officers  of  Internal  Revenue,  1918,*  covers  'salaries  and 
expenses  of  40  revenue  agents  provided  for  by  law,  fees  and  ex- 
penses of  gaugers,  and  salaries  and  expenses  of  storekeepers  and 
storekeeper-gnu  gers.' 

"Section  3157.  Revised  Statutes,  provides  that  'gaugers  shall  be 
entitled  to  receive  such  fees,  to  be  determined  by  the  quantity 
gauged,  as  may  be  prescribed  by  the  Commissioner  of  Internal 
Revenue;  and  said  fees,  together  with  their  actual  and  necessarj- 
traveling  expenses,  shall  be  verified  by  their  oaths,  and  shall  be 
paid  by  the  United  States  monthly.' 

"The  act  of  June  19,  1878  (20  Stat.,  187),  provides  that  'here- 
after the  compensation  of  gangers  shall  not  exceed  five  dollars 
per  day  while  actually  employed,' 

"I  have  the  honor  to  request  that  an  opinion  be  obtained  from 
the  Comptroller  of  the  Treasury  as  to  whether  or  not  gaugers  who 
are  paid  fees  based  upon  the  quantity  of  spirits  gauged  and  in  ac- 
cordance with  the  rate  prescribed  in'  Regulations  Is'o,  2,  revised 
July  5,  1016,  article  206  (b),  are  entitled  to  increased  compen- 
sation at  the  rate  of  5  or  10  per  centum,  as  the  case  may  be,  under 
the  provisions  of  section  7  of  the  act  approved  March  3,  1917." 

These  gangers  are  employees  appropriated  for  under  a  lump 
sum  in  the  legislative,  executive,  and  judicial  appropriation  act 
of  March  8,  1917  (39  Stat.,  1090).  While  the  law  provides  that 
they  shall  be  paid  "  fees "  the  word  as  used  in  this  connection  does 
not  have  its  strict  technical  meaning  but  refers  merely  to  the  rates 
per  gallon  to  be  used  as  a  basis  for,  fixing  the  daily  rate  of  com- 
pensation. Therefore,  if  their  compensation  is  at  &  rate  not  in 
excess  of  $1,800  per  annum,  I  see  no  reason  why  they  are  not  entitled 
to  the  increase  provided  for  in  the  law  quoted  by  the  commissioner. 

The  daily  rate  of  compensation  of  these  gaugers  is  based  not  upon 
the  number  of  hours  of  actual  work  performed  but  upon  the  quantity 
of  spirits  gauged  each  day,  subject  to  the  $5  maximum  fixed  by 
law  and  to  certain  other  conditions.  As  the  compensation  is  fixed 
by  the  day.  no  increase  can  be  allowed  for  any  day  on  which  the 
amount  of  compensation  is  in  excess  of  $5,  which  is  the  per  diem 
equivalent  of  the  per  annum  rate  of  $1,800  (see  decision  of  May  26, 
1917,  23  Comp.  Dec,  668).  Likewise,  the  10  per  cent  increase  can 
not  be  allowed  for  any  day  on  which  the  rate  of  compensation 
equals  or  exceeds  $3.33J,  which  is  the  per  diem  equivalent  of  $1,200 
per  annum. 
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Where  a  storekeeper,  gaoger,  or  storebeeper-Rauger  emplored  under  the  Bureftu 
of  InterDal  Revenue  la  otherwise  entitlecl  to  the  percentage  Increase  In  com- 
pensation authorized  in  section  7  of  the  legislative,  executive,  and  Judicial 
appropriation  act  of  March  3,  1917,  the  fact  that  he  la  on  leave  of  absmce 
will  not  deprive  him  of  his  right  to  such  iDcresBe  during  the  period  of  leave. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  Kay  SO,  1917: 

By  your  reference  of  the  18th  instant  with  request  for  decision 
of  the  question  therein  stated,  I  have  a  letter  of  the  Commissioner 
of  Internal  Revenue  addressed  to  you  on  the  15th  instant,  and  read- 
ing as  follows: 

"  The  act  of  June  23, 1910  (36  Stat.,  592) ,  provides : 

"'That  storekeepers,  gaugers,  and  storekeeper-gaugers  shall  be, 
and  are  hereby,  granted  a  cumulative  annual  leave  of  absence,  with 
pay,  not  to  exce'ed  in  the  aggregate  fifteen  days  for  any  one  year: 
Provided,  That  said  leave  of  absence  is  bo  computed  as  not  to  exceed 
one  and  one-quarter  days  for  each  twenty-six  days  said  storekeepers, 
gaugers,  and  storekeeper-gaugera  are  actually  assigned  to  duty: 
Provided  further.  That  such  leave  shall  be  operative  under  such 
rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe.' 

"All  the  officers  designated  in  the  act  are  entitled  to  leave,  with 
pay,  at  the  average  rate  of  compensation  for  the  previous  fiscal  year 
computed  at  one  and  one-quarter  days  for  each  twenty-six  days 
actually  assigned  to  duty  (art.  210,  p.  148,  Internal  Revenue  Regu- 
lations No.  2,  Revised  July  5,  1916). 

"  Storekeepers,  gaugers,  and  storekeeper-gaugers  are  paid  from  the 
appropriation  '  balaries  and  expenses  of  agents  and  siflwrdinate  of- 
ficers of  internal  revenue.' 

"In  computing  cumulative  annual  leave  of  absence,  with  pay,  to 
be  taken  within  a  given  fiscal  year,  the  days  that  the  officers  are  on 
leave  of  absence,  with  pay,  the  preceding  fiscal  year  are  considered 
as  time  '  actually  assigned  to  duty,'  the  Comptroner  of  the  Treasury 
having  decided  that '  the  person  (storekeeper,  ganger,  or  storekeeper- 
ganger)  while  taking  his  leave  is  in  a  pay  status  and  may  be  viewed 
as  being  assigned  to  duty.'  In  other  words,  in  computing  the  num- 
ber of  days '  actually  assigned  to  duty,'  the  number  of  days  the  officers 
are  on  leave  is  included.     (61  MS.  Comp.  Dec,  798,  May  15,  1912.) 

"  I  have  the  honor  to  request  that  an  opinion  be  obtained  from  the 
Comptroller  of  the  Treasury  as  to  whether  or  not  storekeepers, 
gangers,  and  storekeeper-gaugers  are  entitled  to  increased  compen- 
sation under  the  provisions  of  section  7  of  the  act  of  March  3,  1917, 
when  on  cumulatne  leave  of  absence,  with  pay," 

It  will  be  noted  that  the  act  quoted  in  the  Commia^tmer's  loiter 
grants  cumulative  leave  of  absence  V}ith  pay  to  the  classes  of  em- 
ployees therein  specified,  the  leave  to  be  operative  under  such  rules 
and  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  prescribe;  and  it 
appears  that  in  regulations  thus  authorized  to  be  made  carrying  into 
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operation  the  leave  granted,  the  pay  of  such  employees  while  on 
leave  of  absence  has  been  fixed  at  the  average  rate  of  ccnnpensation 
for  the  previous  fiscal  year. 

Section  7  of  the  legislative,  execntive,  and  judicial  appropriation 
act  of  March  3,  1917  (39  Stat,  1121),  provides  as  follows: 

"  That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum 
less  than  $1,200,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
not  more  than  $1,^  per  annum  and  not  less  than  $1,200  per  annum, 
so  much  as  may  be  necessary  is  appropriated :  Provided,  That  this 
section  Bhall  only  apply  to  the  employees  who  are  appropriated  for 
in  this  act  specifically  and  under  lump  sums  or  whose  employment 
is  authorized  herein:    *    *    *•" 

The  legislation  quoted  deals  with  employees  in  a  pay  stains,  and 
an  employee  of  any  of  the  classes  here  involved  is  in  a  pay  status 
while  on  leave  of  absence  under  the  act  of  June  23,  1910,  quite  as 
much  as  he  would  be  were  he  actually  on  duty  (61  MS.  Comp.  Bee., 
798,  May  15, 1912). 

It  follows  that  if  an  employee  of  any  of  the  classes  mentioned  is 
otherwise  entitled  to  the  increase  in  compensation  authorized  in  the 
act  of  March  3,  1917,  the  fact  that  he  is  on  leave  of  absence  will  not 
deprive  him  of  such  increase  in  compensation  during  the  period  of 
such  leave,  computed  on  the  basic  salary  provided  for  periods  of  leave. 

The  question  submitted  is  answered  accordingly.  ^ , .  i 


nvx  AXh  TBI  PEE  cnrr  ivokiasb  or  compbvbatiov. 

Section  7  of  the  leglalatlve.  eiecutlve,  and  Judicial  appropriation  act  of  March 
8,  1017,  authorizing,  tinder  certain  conditions,  parment  of  perc«itage  In- 
creases  of  com^tensatlon  to  OoTemment  ^nployees  Is  applicable  to  laborers 
employed  In  the  garage  at  tbt  Ezecntiye  once  at  montbly  salaries  not  in 
excess  of  HBO. 
Comptroller  Wsrwlak  to  Kr.  N.  P.  We1»tn,  ipeoUl  dlilnriing  ageat,  Tbe 
White  Konie,  Kay  M,  1817: 

I  have  your  letter  of  the  4th  instant  as  follows : 
"  Section  7  of  the  act  making  appr^riations  for  the  legislative, 
executive,  and  iudicial  expenses  of  tlie  Government  for  the  ^cal  year 
ending  June  30,  1918  (39  Stat.,  1121),  provides  for  an  increase  of 
compensation  of  certain  employees  at  the  rate  of  10  per  cent  and  6 
per  cent  over  their  regular  salaries  for  the  fiscal  year  191S,  and  limits 
the  provision  to  '  the  employees  who  are  appropriated  for  in  this  act 
specifically  and  under  lump  sums  or  whose  employment  is  authorized 
herein.* 

"  Under  a  previous  section  of  this  act  $30,000  is  approprit^ted  for 

the  contingent  expenses  of  the  Executive  office,  includmg,  among 

other  things,  'expenses  of  garage,  including  labor.'    Under  this  pro- 

6110*- 
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vision  this  office  has  a  monthly  pay  roll  for  the  employees  of  the 
garage  at  salaries  ranjnng  from  $135  to  $60  per  month,  which 
salaries  are  arbitrarily  rfsed  by  the  head  of  this  office. 

"  Will  you  be  good  enough  to  advise  me  whether,  in  your  opinion, 
the  10  per  cent  and  5  per  cent  increases  provided  for  in  this  act  apply 
to  these  employees." 

The  employees  in  question  are  appropriated  for  in  the  legislative, 
executive,  and  judicial  appropriation  act  of  March  3, 1917  (39  Stat., 
1080),  under  a  lump  sum,  as  follows; 

"  For  contingent  expenses  of  the  Executive  office,  including  sta- 
tionery, record  books,  telegrams,  telephones,  books  for  librai^,  fur- 
niture and  carpets  for  offices,  automobiles,  expenses  of  garage,  includ- 
ing labor  and  miscellaneous  items  to  be  expended  in  the  diaretion  of 
the  President,  $30,000." 

They  would  appear,  therefore,  to  come  squarely  within  the  provi- 
slons  of  section  7  of  said  act,  and  I  see  no  reason  why  the  percentage 
increases  therein  provided  for  should  not  be  paid  to  them,  subject,  of 
course,  to  the  limitations  with  respect  to  rates  of  salary  or  compen- 
8ati(m.    The  question  submitted  is  answered  in  the  affirmative. 


nra  AHD  TEH  PEE  CBHT  DTCEEASE  OF  COHTBKSATIOK. 

Section  7  of  the  legislative,  executive,  and  Judicial  approprlattou  act  of  March 
3,  1917,  authorizing,  under  certain  tondltlons,  payment  of  percentage  In- 
crease of  compensation  to  Qovemment  employees  is  applicable  to  pages  em- 
ployed In  the  Senate  Chamber  at  a  daUy  rate  of  $2.50  during  each  aeaalon. 

Comptroller  Warwick  to  the  flnaaeial  clerk  of  the  United  Btatei  Beoate,  Hay 

M,  1S17: 

I  have  your  letter  of  the  10th  instant  requesting  decision  of  a 
question  presented  as  follows: 

"Please  favor  me  with  your  written  opinion  as  to  whether  or  not 
the  sixteen  pages  for  the  Senate  Chamber,  at  the  rate  of  $2.50  per 
day  each  during  the  session,  as  provided  for  in  an  appropriation  in 
the  legislative,  executive  and  judicial  appropriation  act,  approved 
March  8, 1917,  will  be  entitled  to  share  in  the  increased  compensation 
provided  by  section  7  of  said  act." 

The  legislative,  executive,  and  judicial  appropriation  act  of  March 
3,  1917  (39  Stat,  1072),  appropriates  $143,250  under  the  heading 
**  Office  of  Sergeant  at  Arms  and  Doorkeeper,"  one  item  of  which  ia 
as  follows: 

"Sixteen  pages  for  Senate  Chamber,  at  the  rate  of  $2.50  per  day 
each  during  the  ses^on,  $8,400." 

Section  7  of  said  act,  page  1121,  provides  for  increased  compensa- 
tion at  the  rate  of  10  per  cent  per  annum  to  employees  who  receive 
salaries  at  a  rate  per  annum  less  than  $1,200,  with  a  proviso  aa 
follows: 
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"That  this  section  shall  only  apply  to  the  employees  who  erft 
appropriated  for  in  this  act  specifically  and  under  lump  sums  or 
whose  employment  is  authorized  herein." 

These  pages  are  appropriated  for  in  this  act  specifically;  therefore. 
I  see  no  reason  why  they  are  not  entitled  to  the  percentage  increase 
provided  for  therein.  The  question  submitted  is  answered  in  the 
affirmative. 


Civil  officers  or  employees  of  the  Government  wbo  are  in  attendance  at  train- 
ing csuipB  as  candidates  for  commlsslonB  In  the  Offlcers'  Reserve  Corps  of 
Uie  Army  can  not  be  regarded  as  members  of  that  corps  within  the  mean- 
lag  of  the  act  of  Hay  12,  1917,  granting  leave  of  absence,  under  certain 
conditions,  to  such  civil  ofHcers  or  employees  who  are  members  of  that 
corps;  nor  can  the  Instruction  received  by  snch  civil  offlcers  or  employees' 
while  attending  training  camps  as  such  candidates  be  regarded  as  the  in- 
struction of  members  of  said  corps  contemplated  in  section  38  of  the  act 
of  June  3,  1916. 

Comptroller  Warwick  to  tbe  Secretary  of  the  Interior,  May  XS,  1V17: 

I  have  your  letter  of  May  21,  1917,  requesting  decision  upon  the 
questions  stated  below  respecting  the  provision  in  the  Army  appro- 
priation act  of  May  12, 1917  (Public—No.  11,  p.  37),  that^ 

"  all  officers  and  employee  of  the  United  States  or  of  the  District  of 
Columbia  wbo  shall  be  members  of  the  Officers'  Beserve  Corps  shall 
be  entitled  to  leave  of  absence  from  their  respective  duties,  without 
loss  of  pay,  time,  or  efficiency  rating,  on  all  days  during  which  they 
shall  be  ordered  to  duty  with  troops  or  at  field  exercises,  or  for  in- 
struction, for  periods  not  to  exceed  fifteen  days  in  any  one  calendar 
year." 

The  questions  submitted  are  whether  or  not— 

"  (1)  Employees  of  the  Department  of  tbe  Interior  who  are  can- 
didates for  commis^ons  as  officers  in  the  Officers'  Reserve  Corps,  and 
as  such  are  in  the  training  camp,  fall  within  the  provision  and  are 
construed  to  be  '  members.' 

"  (2)  The  instruction  received  in  tbe  officers'  training  camps  is  the 
'  instruction '  contemplated  by  tJie  above  provision. 

"  (3)  Fifteen  days  of  mi^tary  leave  may  be  granted  such  members 
during  the  period,  or  as  a  part  of  the  period,  of  their  duty  in  train- 
ing camps. 

"  (4)  The  provisions  of  section  6  of  the  act  of  May  10,  1918  (39 
Stat.,  120)  that  no  money  appropriated  by  any  act  of  Congress  shall 
be  available  for  payment  to  any  persons  receiving  more  than  one  sal- 
ary when  the  combined  amount  of  said  salaries  exceeds  the  sum  of 
$2,000  per  annum,  are  repealed  by  the  act  of  Mav  12,  1917.  as  oiioted, 

"(5)  The  pay  of  $100  per  mcmth  authorized  in  the  act  of  Con- 
gress approved  May  12,  1917  (Public — No.  11,  p.  35),  for  persons 
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designated  for  training  as  officers  in  the  Army,  during  the  period 
of  their  training,  is  salary  to  which  section  6  of  the  act  of  May  10, 
1916  (39  Stat.,  120),  is  applicable." 

An  Officers'  Reserve  Corps  was  authorized  to  be  establinhed  by  sec- 
tion 37  of  the  act  of  June  3, 1916  (39  Stat.,  189).  Such  citizens  are 
authorized  to  be  appointed  and  commissioned  therein  as  "  upoa  ex- 
amination prescribed  by  the  President,  shall  be  found  physically, 
mentally,  and  morally  qualified  to  hold  such  commissions," 

Section  39  of  said  act  of  June  3,  1916  (39  Stat,  191),  authorizes 
the  Secretary  of  War  to  order  reserve  officers  *'  to  duty  with  troops 
or  at  field  exercises,  or  for  instruction,  for  periods  not  to  exceed 
fifteen  days  in  any  one  calendar  year." 

Section  54  of  said  act  authorizes  the  establishment  of  citizens' 
training  camps.  It  is  under  this  section  that  candidates  for  com- 
missi<His  are.  at  training  camps. 

It  is  apparent  that  the  citizen  can  not  be  a  member  of  the  reserve 
corps  except  upon  examination  and  commission.  The  officers  and 
employees  of  the  United  States  or  of  the  District  of  Columbia  who 
are  entitled  to  leave  of  absence  without  loss  of  pay  in  accordance  with 
the  act  of  May  12,  1917,  supra,  must  accordingly  be  commissioned 
officers  of  the  reserve  corps,  and  the  duty,  field  exercises  or  instruc- 
tion contemplated  by  said  act,  is  that  which  is  authorized  to  be 
required  of  such  commissioned  officers  under  section  89  of  the  act 
of  June  3,  1916,  supra. 

The  employees  of  your  department  who  are  in  training  camps 
as  candidates  for  commissions,  can  not  be  considered  either  as  mem* 
bers  of  the  reserve  corps  nor  as  in  the  camps  under  section  89,  supra. 

The  first  question  is  answered  negatively,  and  also  the  seccmd  and 
third  questions,  they  being  understood  as  relating  to  employees  who 
are  candidates  for  commissions  as  stated  in  t^e  first  question. 

The  fourth  question  is  too  general  to  give  more  than  a  general 
answer.  The  authority  to  grant  leave  of  absence  with  pay  to  mem- 
bers of  the  Officers'  Beserve  Corps  does  not  repeal  generally,  nor  with 
specific  reference  to  the  reserve  corps,  the  provisions  of  the  act  of 
May  10,  1916,  as  amended  August  29,  1916  (39  Stat.,  120;  582),  if 
these  provisions  are  otherwise  applicable. 

The  fifth  question  is  likewise  too  general  to  answer  specifically. 

The  facts  are  not  stated  under  which  an  employee  may  be  hold- 
ing a  Government  position  with  pay  for  the  whole  time  that  he  is  at 
a  training  camp. 

However  having  regard  to  the  exceptions  contained  in  the  act 
of  May  10,  1916,  as  amended,  I  conclude  that  the  training  camp 
pay  is  salary  within  the  provisicms  of  said  act  (See  22  Comp.  Dec., 
640.) 

Digitized  bvGoO^IC 
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BASE  PAT— VATT. 

Base  pay  as  that  term  la  used  In  the  act  of  May  22,  1917,  relative  to  Increase 
of  pay  of  enlisted  m«i  of  tha  Navy  during  the  present  war  Is  the  fixed 
monthly  sum  to  which  snch  enlisted  men  are  rcMpectlvely  entitled,  stripped 
of  all  increases  or  additions  thereto  by  percuitage  or  otherwise,  and 
accordingly  without  the  10  per  cent  Increase  proTided  In  the  act  of  May 
18,  1908. 

Comptroller  Warwlok  to  the  Beoretary  of  the  Sarf,  HMf  M,  1917: 
I  have  your  letter  of  the  22d  instant,  received  on  the  24tb,  asking 

as  to  the  meaning  of  the  words  "  base  pay  "  as  used  in  the  following 

legislation  in  the  act  of  May  32,  1917  (Public  No.  17) : 

"That  commencing  June  first,  nineteen  hundred  and  seventeen, 
and  continuing  until  not  later  than  six  months  after  the  termination 
of  the  present  war,  all  enlisted  men  of  the  Navy  of  the  United  States 
in  active  service  whose  base  pay  does  not  exceed  $21  per  month  shall 
receive  an  increase  of  $15  per  month ;  those  whose  pay  ia  over  $21  and 
does  not  exceed  $24  per  month,  an  increase  of  $12  per  month ;  those 
whose  base  pay  is  over  $24  and  less  than  $45  per  month,  an  increase 
of  $8  per  month ;  and  those  whose  base  pay  is  $45  or  more  per  month, 
an  increase  of  $6  per  month:  Provided,  That  the  increases  of  pay 
herein  authorized  Bhall  not  enter  into  the  computation  of  continuous- 
service  pay;     *     •     *." 

In  connection  therewith  you  state : 

"As  Congress,  at  the  time  the  bill  H.  K._3380  was  bei^  considered, 
probably  had  in  mind  the  pay  as  given  in  the  Navy  Register,  and 
considered  the  rates  of  pay  as  therein  given  to  be  the  base  rates  or 
base  pay,  a  decision  is  requested  as  to  whether  or  not  the  pay  of 
enlisted  men  as  given  in  the  Navy  Register  of  January  1,  1916, 
or  that  pay  with  the  10  per  cent  added  will  be  considered  the  base 
pay  for  the  purposes  of  tne  above-quoted  provision  of  law." 

Answering  your  question  as  to  the  meaning  of  the  words  "  base 
pay  "  as  used  in  said  legislation,  you  are  advised  that  it  is  the  founda- 
tional or  fixed  montMy  sum  to  which  they  are  respectively  entitled, 
stripped  of  any  increases  or  additi{)ns  thereto  by  percentage  or 
otherwise,  and  therefore  without  the  10  per  cent  increase  provided 
by  the  act  of  May  IS,  1908  (35  Stat.,  128). 

As  to  whether  the  rates  stated  in  the  Navy  Register  of  1916  (p. 
839)  are  in  all  cases  suc^  base-pay  rates,  attention  is  called  to  the 
fact  that  the  rates  there  stated  as  to  "chief  petty  officers"  are  the 
base-pay  rates  under  their  acting  appointments  (with  the  two  ex- 
cepions  of  chief  machinist's  mates  and  chief  commissary  stewards,  in 
which  the  rates  are  the  same  in  both  permanent  and  acting).  (23 
Comp.  Dec.,  475.  See,  also,  MS.  Comp.  Dec.,  to  Passed  Asst.  Pay- 
master B.  H.  Johnston,  May  22,  1917.) 

The  base-pay  rates  of  such  men  under  permanent  appointments  is 
as  fixed  by  Executive  order  of  June  26,  1903  (G.  O.  134,  Navy 
Department,  June  26,  1908).     (23  Comp.  Dec.,  190.) 
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This  distinction  does  not,  however,  appear  m8t«rial  for  the  pur- 
poses of  this  legislation,  for  the  reason  that  the  base  pay  of  all 
chief  petty  officers,  whether  serving  under  acting  or  permanent 
appointments,  is  over  $45  per  month. 


FAYKZHT  TO  HECEZVEBS,  QABHIBHICEHT. 

DectaloQ  of  the  question  mi  to  what  claimant  li  entitled  to  payment  of  public 
moneys  Is  to  be'made  prltnarllr  by  the  accounting  officers  of  the  Treasury 
Department;  and  euch  officers  do  not  escape  responsibility  to  make  anch 
decision,  nor  release  the  Qovernment  from  liability  for  tlie  proper  payment 
of  such  moneys,  by  making  payment  to  any  recelvn"  that  may  be  appointed 
by  a  court  to  receive  such  payment. 

Garalshment  proceedings  are  InerTectual  to  take  public  moneys  out  of  tlie  hands 
of  a  Qovernment  disbursing  officer  and  place  them  In  the  luinds  of  any 
person  other  than  the  one  to  whom  they  are  lawfully  due  from  the  Gov* 
ernment 

Comptroller  Warwick  to  the  OoveiBor  of  the  Panama  Oaaal,  May  M,  1917: 

I  have  your  letter  of  the  11th  instant,  requesting  my  decision 
whether  payment  of  an  award  of  $900,  made  by  the  joint  land  com- 
mission of  Panama  in  favor  of  Antonio  Fasano,  may  be  made  to  a 
receiver  appointed  by  the  district  court  of  the  Cani^  Zone,  to  take 
possession  of  the  amount  so  awarded. 

It  is  stated  that  the  appointment  of  the  receiver  was  based  upon 
an  affidavit  of  one  Maclntyre  that  Fasano  was  attempting  to  defraud 
him  out  of  a  certain  sum  due  for  services  rendered. 

Under  date  of  May  3, 1917,  the  district  attorney  of  the  Canal  Zone 
stated: 

"  Both  the  complainant  and  the  defendant  are  nonresidents  of 
the  Canal  Zone,  and  the  amount  sued  for  is  $200.  The  magistrate's 
court  has  exclusive  ori^nal  jurisdiction  of  all  suits  up  to  $300, 
but  the  bringing  of  a  suit  in  the  district  court  and  the  request  for 
and  the  appointment  of  a  receiver  was  obviously  designed  to  accom- 
plish indirectly  what  could  not  have  been  accomplished  by  a  suit 
or  attachment  in  the  magistrate's  court,  as  the  funds  in  the  hands  of 
the  paymaster  would  not  be  subject  to  garnishment. 

"  The  subject  matter  of  this  action  is  stated  in  the  complaint  to  be 
*A  contract  made  within  the  Canal  Zone,'  that  is,  it  is  merely  a  suit 
for  a  fee  of  $180  and  $20  expenses.  The  subject  matter  of  the  action 
is  a  contract  and  not  property  in  dispute.  The  complainant  says  in 
effect  he  has  a  lien  upon  the  voucher  and  upon  the  funds,  but  as  a 
matter  of  fact  he  was  not  the  counsel  of  record  for  Fasano  in  the  pro- 
ceedings before  the  joint  land  commission,  although  it  is  shown  that 
the  complainant,  Maclntyre.  made  an  affidavit  as  to  the  correctness 
of  the  claim;  but  neither  Maclntyre  nor  anyone  else  represent«d 
Fasano  in  the  hearing  before  the  joint  land  commission. 

"  This  is  merely  a  case  where  the  complainant  is  suing  the  de- 
fendant for  an  amount  which  the  defendant  evidently  thinks  is  ex- 
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orbitant  and  therefore  declines  to  pay.  A  receiver  is  appointed  to 
take  possession  of  the  $900,  which  is  largely  in  excess  of  the  sum 
claimed.  It  does  not  appear  to  me  that  the  complaint  sets  up  any 
equities  uj)on  which  the  appointment  of  a  receiver  might  be  predi- 
cated. It  is  true,  as  it  is  alleged,  that  the  defendant  may  collect  the 
$900  upon  the  voucher  and  take  the  money  beyond  the  jurisdiction, 
but  the  complaint  does  not  show  any  good  reason  why  the  defendant 
was  not  sued  in  the  Eepublic  of  Panama.  It  is  not  alleged  that  the 
defendant  is  insolvent  or  that  any  judgment  which  might  be  obtained 
in  Panama  would  be  fruitless.  The  order  of  the  court  states  that 
the  defendant  '  is  attempting  to  defraud  the  plaintiff  of  a  certain 
sum  of  money  due  for  services  rendered.'  The  only  attempt  to  de- 
fraud shown  is  that  the  defendant  declines  to  pay  this  fee  and  will 
attempt  to  collect  his  voucher  and  take  the  money  beyond  the  juris- 
diction of  the  court.  This  is  not  fraud  in  the  sense  of  equity,  nor  is 
it  an  attempt  to  defraud." 

Upon  the  facta  appearing  from  the  papers  submitted,  I  do  not 
know  of  any  warrant  of  law  for  paying  this  award  to  any  person 
other  than  the  one  in  whose  favor  it  was  made.  It  does  not  appear 
that  Fasano  is  a  bankrupt  or  insolvent,  or,  as  suggested  by  the  district 
attorney,  that  any  judgment  obtained  against  him  in  the  courts  of 
Panama,  where  he  is  a  resident,  would  be  of  no  avail. 

The  proceedings  had  in  the  district  court  of  the  Canal  Zone  are  in 
the  nature  of  garnishment  proceedings,  and  it  is  very  well  under- 
stood that  money  in  the  hands  of  the  Government  can  not  be 
reached  by  garnishment.  It  would  seem  that  there  could  have  been 
no  other  purpose  than  this  by  the  proceedings  in  the  district  court, 
and  such  being  the  case  they  are  ineffectual  to  take  money  out 
of  the  hands  of  a  disbursing  officer  and  place  it  in  the  hands  of 
any  other  than  the  lawful  claimant.  (See  Buchanan  v.  Alexander,  4 
Howard  20;  13  Op.  Att  Gen.,  567;  Dig.  Second  Comp.  Dec.,  vol.  1, 
sees.  106,  107,  and  108.) 

The  practice  of  the  Treasury  Department  is  to  make  payment  of 
all  money  due  from  the  United  States  to  an  insolvent  to  the  assignee, 
trustee  in  bankruptcy,  or  other  officer  appointed  by  a  court  of  com- 
petent jurisdiction  to  administer  on  the  entire  estate  of  the  insolvent. 
The  legally  appointed  representative  of  the  insolvent  generally  is 
entitled  to  all  the  assets,  and  the  same  practice  is  followed  as  in  the 
case  of  executors  and  administrators' of  deceased  creditors  of  the 
Government.  Whether  or  not  payment  is  to  be  made  to  any  partic- 
ular assignee  or  other  representative  is  decided  by  the  accounting  offi- 
cers of  the  Treasury.  (Wyman  v.  HaUtead,  109  U.  S.,  654,  658; 
Price  V.  Fmreat,  173  U.  S.,  410,  423.) 

In  reference  to  receivers  appointed  by  a  court  in  the  District  of 
Columbia  to  receive  money  due  from  the  United  States  to  a  de- 
fendant in  the  case,  it  is  the  practice  not  to  make  payment  to  such 
a  receiver,  the  accounting  officers  of  the  Treasury  holding  that  such 
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a  payment  is  not  a  proper  compliance  "tvith  the  law  requiring  pay- 
ment to  the  principal,  and  such  a  proceeding  is  in  the  nature  of  an 
attachment  or  garnishment  and  similar  in  its  purpose  to  a  writ  of 
mandamus. 

The  decision  whether  public  money  ^all  be  paid  to  one  claimant  or 
another  must  be  made  by  the  Treasury  Department.  If  one  not  paid 
enters  suit  against  the  United  States  he  may  obtain  judgment  and  the 
United  States  thus  pay  twice,  but  the  responsibility  for  the  first 
decision  must  rest  upon  the  accounting  officers  of  the  Treasury,  and 
they  do  not  escape  their  responsibility  or  release  the  liability  of  the 
Government  by  paying  to  any  receiver  that  may  be  appointed  by  a 
court. 

The  procedure  by  which  a  court  enjoins  a  defendant  from  collect- 
ing his  claim  from  the  Government,  or  requires  him  upon  receiving 
payment  to  bring  the  check  or  the  money  into  court,  is  one  with 
which  the  Government  is  not  concerned,  as  it  does  not  affect  the  pay- 
ment of  the  Government's  creditor. 

It  is  suggested  that  your  request  for  decision  did  not  present  a 
statement  of  facts,  as  is  necessary  in  order  that  an  advance  decision 
in  favor  of  the  payment  of  money  may  be  rendered.  (22  Comp.  Dec., 
421.)  There  is  no  statement  as  to  service  upon  the  defendant,  or  of 
the  contents  of  the  pleadings  or  court  orders,  or  evidence  of  jurisdic- 
tion of  the  court,  but  upon  the  facts  that  are  submitted  it  appears  that 
the  receiver  is  appointed  only  for  the  purpose  of  taking  money  from 
the  Treasury  into  the  jurisdiction  of  the  court,  for  decision  there  as  to 
who  shall  receive  it  (22  Comp.  Dec.,  350,  353),  and  upon  the  case  sub- 
mitted payment  to  the  receiver  is  not  authorized. 

nrx  Am  ibn  pee  ceztt  ihceease  of  coxievbatiov. 

Wltb  respect  to  employeea  on  the  statntory  roll  of  the  Department  of  Agricul- 
ture, the  percentage  Increases  of  compensation  authorized  In  the  Asrlcul- 
tnral  appropriation  act  of  Marcb  4,  1917,  are  to  be  computed  with  reference 
to  the  positions  established  by  that  act.  regardless  of  the  persons  who  way 
hold  said  posltiops. 

An  employee  on  either  the  statutory  or  the  lump-snra  roll  of  the  Department  of 
Agrlcultare  who  was  on  leave  without  pay  on  June  30,  1917,  and  who 
returns  to  duty  within  the  fiscal  year  1918,  is  entitled,  In  an  otherwise 
proper  case,  to  the  percentage  Increase  of  compensation  authorized  In  the 
A^lcultural  appropriation  act  of  March  4,  1917. 

A  person  employed  temporarily  In  a  statutory  position  under  the  Department  of 
Agriculture  la  entitled,  In  an  otherwise  proper  case,  to  the  percentage  In- 
crease of  compensation  authorized  In  the  Agricultural  appropriation  act 
of  March  4,  1S17. 

An  employee  appointed  within  the  fiscal  year  1918  to  a  statntory  position  under 
the  Department  of  Agriculture  Is  entitled,  In  an  otherwise  proper  case,  to 
the  percentage  Increase  of  compensation  authorized  In  the  Agrlcnltural 
appropriation  act  of  March  4,  1917. 
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Wttb  respect  to  employees  of  the  Department  of  Agriculture  paid  from  lump- 
Bam  appropriations,  tbe  percentage  Increases  of  compensstlon  authorlEed  In 
the  Agricultural  appropriation  act  of  March  4,  1917,  are  to  be  computed 
with  reference  both  to  the  particular  position  and  the  Indlvldoal  employee, 
since  such  Increases  are  (o  be  based  upon  the  rates  of  compensation  fixed  at 
the  close  of  the  fiscal  year  1917,  and  may  lawfully  be  paid  only  to  the  per- 
sons who  held  snch  positions  at  the  close  of  that  Oscal  year. 

An  employee  of  the  Department  of  Agriculture  paid  from  a  lump-Bum  appro- 
priation who  is  promoted  or  demoted  within  the  fiscal  year  1918  to  another 
position  OD  a  lump-sum  roll  is  entitled  to  the  percentage  Increase  of  com- 
pensation authorized  Id  the  Agricultural  appropriation  act  of  March  4, 
1917,  computed  on  the  pay  of  tbe  new  position  only  in  the  event  that  such 
position  existed  at  the  enS  of  the  fiscal  year  1917  and  that  the  wmpensatlon 
attached  thereto  has  not  thereafter  been  changed. 

The  Agricultural  appropriation  act  of  March  4,  1617,  authorlElng,  with  certain 
limitations,  percentage  increases  of  compensation  of  employees  of  that  De- 
portsieat,  and  providing  that  such  Increases  shall  not  apply  to  persons 
"whose  duties  require  only  a  short  portion  of  their  time"  or  "whose 
services  are  needed  for  brief  periods  at  Intervals,"  does  not  vest  in  the 
administrative  officers  of  the  Department  of  Agriculture  the  authority  to 
determine  conclusively  what  persons  come  within  the  classes  indicated. 

Comptroller  Warwick  to  the  Secretary  of  Afrioultiire,  May  B8,  1&17: 

I  have  your  letter  of  April  16, 1917,  as  follows : 

"  In  submitting  the  estimates  of  appropriation  for  the  Department 
of  Agriculture  for  the  fiscal  year  ending  June  30,  1918,  a  number  of 
promotions  was  recommended  in  the  clerical  force.  Later,  when 
Congress  was  considering  the  advisability  of  making  a  horizontal 
increase  in  the  salaries  of  all  Government  employees,  the  House  Com- 
mittee on  Agriculture  requested  the  department  to  furnish  a  list  of 
all  employees  on  the  statutory  and  lump- fund  irolls  receiving  $1,800 
and  less.    Three  lists  were  sent  to  the  committee  as  follows : 

"  1.  List  of  positions  at  $1,800,  and  below,  comprising  the  regular 
force  on  the  statutory  and  lump-fund  rolls  of  the  several  bureaus  of 
the  department. 

"  2.  List  of  collaborators,  laborers,  jgame  wardens,  and  the  like, 
on  lump-fund  rolls,  whose  duties  require  only  a  part  of  their  time, 
or  whose  services  are  needed  for  brier  periods  at  mtervals. 

"8.  List  of  cooperative  employees  receiving  salaries  of  $1,800,  and 
below,  on  the  lump- fund  rolls  of  the  several  bureaus  of  the  depart- 
ment, and  receiving  additional  compensation  from  Federal  and  State 
Smith-Lever  fun<£,  and  from  other  sources,  with  the  amount  in 
each  case. 

"  Copies  of  these  lists  are  transmitted  herewith. 

"  Pursuant  to  its  plan  to  make  a  horizontal  increase  in  the  salaries 
of  employees  of  this  department  Congress,  in  the  Agricultural  ap- 
propriation act  for  the  fiscal  year  1918,  omitted  the  increases  recom- 
mended in  the  estimates  made  by  the  department,  provided  for  sala- 
ries on  the  statutoiT  roll  as  they  are  given  in  the  first  list  above 
referred  to,  and  added  the  following: 

" '  That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  all  persons  employed  under  the  Department  of  Agri- 
e^ture,  including  on  the  lump-sum  rolls  only  those  persons  who  are 
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carried  thereon  at  the  close  of  the  fiscal  je&r  ending  June  thirtieth, 
nineteen  hundred  and  seventeen,  increased  compensation  at  the  rate 
of  ten  per  centum  per  annum  to  such  employees  who  receive  salaries 
or  wages  from  such  department  at  a,  rate  per  annum  less  than  $1^00, 
and  increased  compensation  at  a  rate  of  five  per  centum  per  annum 
to  such  employees  who  receive  salaries  or  wages  from  such  depart- 
ment at  a  rate  of  not  more  than  $1,800  per  annum  and  not  less  than 
$1^00  per  annum,  ao  much  as  may  be  necessary  is  hereby  appro- 
priated out  of  any  moneys  in  the  Treasury  not  otherwise  appropri* 
ated:  Provided,  That  the  increased  compensation  provided  by  this 
section  shall  not  apply  to  persons  whose  duties  require  only  a  portion 
of  their  time,  except  charwomen,  or  whose  services  are  needed  for 
brief  periods  at  intervals,  or  to  any  persons  who  receive  a  part  of 
their  salaries  or  wages  from  any  outside  sources  under  cooperative 
arrangements  with  the  Department  of  Agriculture:  Provided  fur- 
ther. That  detailed  reports  sh^U  be  submitted  to  Congress  on  the 
first  day  of  the  next  session  showing  the  number  of  persons,  the 
grades  or  character  of  positions,  the  original  rates  of  compensation, 
and  the  increased  rates  of  compensation  provided  for  herem.'  (Act 
of  March  4, 1917,  39  Stat.,  1167.) 

"  In  ordt^r  to  determine  just  who  is  entitled  to  an  increase  and  what 
increase  each  employee  of  this  department  is  entitled  to  receive  in 
accordance  with  the  foregoing  provision,  and  in  order  to  enable  the 
department  to  submit  the  detailed  report  required,  jour  deciaoD  is 
requested  on  the  following  questions: 

"I. 

'^  Employees  on  the  statutory  roU. 

"  1.  Should  the  increased  compensation  provided  for  be  computed 
at  the  rnte^  speciBed,  with  reference  to  the  individual  employees,  or 
with  reference  to  the  positions  of  $1,800  and  under,  estaoliiuied  hy 
the  act? 

"2.  If  the  increase  is  to  be  computed  with  reference  to  the  indi- 
vidual employee : 

"(a)  Must  such  employee  be  on  the  roll  and  in  pay  status  on  June 
SO,  ldl7,  in  order  to  receive  the  increasel 

'*(&)  If  on  the  roll,  and  in  pav  status,  on  June  30,  1917,  an  em- 
ployee is  later,  during  the  fiscal  year  1918,  promoted,  should  he 
receive  the  rate  of  increase  applicable  to  the  old  salary  or  the  new  ! 

**(c)  If  on  the  roll,  and  in  pay  status  on  June  30,  1917,  an  em- 
plovee  is  later,  during  the  fiscal  year  1918,  demoted,  is  he  entitled 
to  the  benefit  of  the  increase  applicable  to  uie  salary  from  which  he 
was  demoted,  or  the  increase  applicable  to  the  place  to  whi<^  he  is 
demoted  ? 

"(d)  If  during  the  fiscal  year  1918  an  employee  in  pay  status  is 
transferred  to  a  lump- fund  roll  at  a  higher  salary,  is  he  entitled  to 
an  increasel 

"(e)  If  durins  the  fiscal  year  1918  an  employee  in  pay  status  is 
transferred  to  a  Tump- fund  roll  at  a  lower  salary,  is  he  entitled  to  au 
increase  ? 

"  3.  If  the  increase  is  to  be  computed  with  reference  to  the  poei- 
tion: 
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"(a)  If  a  place  is  filled  by  two  or  more  persons  during  the  fiscal 
year  1916,  are  all  the  persons  entitled  to  the  increase  during  the  time 
they  regwetively  occupy  the  place! 

"(&)  If  he  is  transferred  to  a  lower  salaried  place  on  a  statutory 
roll,  is  he  entitled  to  the  increase  applicable  to  that  place  or  does  he 
forfeit  such  inerease  by  the  transfer! 

"(ff)  If  an  employee  on  leave  without  pay,  on  June  30,  1917, 
i-eturns  to  duty  during  the  fiscal  year  1918,  is  ne  entitled  to  any  in- 
crease 1 

"  4.  Will  persons  employed  temporarily  be  entitled  to  increase 
in  compensation,  during  such  time  as  they  occupy  the  places,  in  view 
of  the  restrictive  provision  that  the  increase  shall  not  ftpply  to  per- 
sons whose  services  are  needed  for  brief  periods  at  intervals! 

"5.  Is  a  person  appointed  during  the  fiscal  year  1918  entitled  to 
an  increase! 

n. 

**ErKployee8  on  the  lump-fund  roU. 

"  1.  Should  the  increased  compensation  provided  for  be  computed, 
at  the  rates  specified,  with  reference  to  the  individual  employee,  or 
with  reference  to  the  salaries  of  $1,800  and  less  contained  in  the 
first  list  transmitted  herewith! 

"  2.  If  the  increase  is  to  be  computed  with  reference  to  the  indi- 
vidual employee: 

"  (a)  If  an  employee  on  leave  without  pay,  on  June  80,  1917,  re- 
turns to  duty  during  the  fiscal  year  1918,  is  he  entitled  to  any  io- 
creaset 

"(ft)  Is  an  employee  in  a  pay  status  on  June  30,  1917,  promoted 
during  the  fiscal  year  1918,  on  a  lump-fund  roll,  entitled  to  an  in- 
crease computed  at  the  rates  specified  with  reference  to  the  amount 
of  the  higher  salary,  with  reference  to  the  salary  at  which  he  was 
employed  on  Juno  30,  1917,  or  is  he  entitled  to  receive  only  the 
amount  provided  in  the  new  appointment! 

"(ff)  Is  an  employee  in  a  pay  status  on  June  30,  1917,  demoted 
during  the  fiscal  year  1918,  on  a  lump-fund  roll,  entitled  to  an  in- 
crease computed  at  the  rates  specified  with  reference  to  the  amount 
of  the  lower  salary,  with  reference  to  the  salary  at  which  he  was 
employed  on  June  30, 1917,  or  is  he  entitled  to  receive  only  the  amount 
in  the  new  appointment! 

"  8.  If  the  increase  is  to  be  computed  with  reference  to  salaries, 
of  $1,800  and  less  contained  in  the  list  transmitted  herewith : 

"(a)  Is  an  employee  in  pay  status,  on  June  30,  1917,  promoted 
during  the  fiscal  year  1918,  on  a  lump-fund  roll,  entitled  to  any  in- 
crease! 

"(ft)  Is  an  employee  in  pay  status,  on  June  30,  1917,  demoted 
during  the  fiscal  year  1918,  on  a  lup-fund  roll,  entitled  to  any  in- 
crease! 

"(e)  Is  an  employee  transferred  to  a  higher  salaried  place  on  a 
statutory  roll  entitled  to  the  increase  applying  to  that  place,  or  does 
he  forfeit  the  increase  by  reason  of  the  transfer! 

"(d)  If  he  is  transferred  to  a  lower  salaried  place  on  a  statutory 
roll,  is  he  entitled  to  the  increase  applicable  to  that  place  or  does  ha 
forfeit  such  increase  by  the  transfer!  ~  ■ 
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"  4.  Many  employees  of  the  department  are  temporary  per  diem 
employees  or  employees  appointed  in  the  fieH  for  the  season,  and  the 
period  of  their  service  ranges  from  one  day  to  six  months,  and  in  the 
majority  of  cases  it  is  intermittent.  Under  the  terms  of  the  proviso 
is  it  within  the  power  of  the  administrative  officers  to  determine 
*  those  persons  whose  duties  require  only  a  short  portion  of  their  time,' 
or  '  whose  services  are  needed  for  brier  periods  at  intervaist ' 

"Please  return  the  lists  transmitted  herewith  when  they  have 
served  your  purpose." 

Your  questions  will  be  answered  in  the  order  submitted. 

I. 

Employeet  on  the  statutory  roU. 

1.  The  increase  should  be  computed  with  reference  to  the  posi- 
tions established  by  the  act,  regardless  of  the  persons  who  may  hold 
such  positions.  For  instance,  during  the  fiscal  year  1918  any  person 
holding  a  position  specifically  appropriated  for  at  $600  will  be 
paid  at  the  rate  of  $660  per  annum;  $900  per  annum,  at  $990;  $1,200, 
at  $1,260;  $1,400,  at  $1,470,  etc. 

This  answer  to  question  1  makes  consideration  of  questions  a,  5, 
e,  d,  and  e  under  2  unnecessary. 

8.  (a)  Tea 

(h)  Entitled  to  the  increase  prescribed  for  the  portion  to  which 
transferred. 

(0)  Yes. 

4.  A  person  employed  temporarily  in  a  statutory  position  is  en- 
titled to  the  prescribed  increase  during  the  period  he  holds  sach 
position. 

5.  A  person  appointed  during  the  fiscal  year  1916  to  a  statutory 
position  is  entitled  to  the  increase  provided  for  said  position. 

n. 

Employeei  on  the  Ivm-p-sum  roU. 

1.  The  increases  provided  for  employees  paid  from  lump-sum  ap- 
propriations do  not  apply  to  any  of  the  positions  listed  on  lists  2 
and  3  referred  to  in  your  submission,  and  they  are  to  he  computed 
with  reference  both  to  the  position  and  to  the  individual  employee; 
that  is  to  say,  the  increases  are  to  be  based  upon  the  rates  of  com- 
pensation as  fixed  at  the  close  of  the  fiscal  year  1917  and  can  be  paid 
only  to  the  persons  who  held  such  positions  at  the  close  of  said  fiscal 
year. 

2.  (a)  Yes,  he  will  be  entitled  to  the  increase  for  the  position  he 
hold^  even  though  he  was  not  in  a  pay  status  on  June  30, 1917. 

(b)  If  an  employee  on  a  lump-sum  roll  and  who  is  in  a  pay  status 
on  June  30,  1917,  be  promoted  during  the  fiscal  year  1918  to  another 
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position  on  a  lump-sum  roll,  he  will  be  entitled  to  the  increaee  on  the 
pay  of  the  new  position  if  said  position,  existed  at  the  close  of  the 
fiscal  fear  1917.  But  if  the  position  to  which  he  is  promoted  is 
created  or  the  compensation  thereof  increased  after  June  30,  1917, 
he  would  be  entitled  to  only  the  rat«  of  pay  fixed  in  his  new  appoint- 
ment. 

(c)  If  the  podtion  to  which  he  is  demoted  existed  at  the  close  of 
the  fiscal  year  191T  and  the  compensaticHi  thereof  is  not  thereafter 
changed,  he  will  be  entitled  to  the  increase  provided  for  the  position 
to  which  demoted.  If  said  position  is  created  or  the  compensatioi: 
thereof  changed  after  June  30,  1917,  he  would  be  entitled  to  only  the 
rate  fixed  in  his  new  appointment. 

3.  (a)  See  answer  to  2  (b),  supra. 

ii)  See  answer  to  2  (c),  supra, 
e)  and  (d)  See  answers  under  I. 

4.  The  law  does  not  vest  in  the  administrative  officers  of  the  De- 
partment of  Agriculture  the  authority  to  determine  conclusively 
**  those  persons  whose  dutiee  require  only  a  short  portion  of  their 
time  "  or  "  whose  services  are  needed  for  brief  periods  at  intervals." 
But  lists  2  and  3  submitted  by  you,  and  which  appear  to  have  been 
before  the  committee  that  drafted  the  provisions  now  under  con- 
sideration, seem  generally  to  be  a  proper  classification  mxler  the 
terms  of  the  act.  A  copy  of  these  lists  should  be  furnished  the 
Auditor  for  the  State  and  Other  Departments  for  bis  file. 
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Privates  of  the  police  force  of  the  Dlfltrtct  of  Columbia  detailed  under  the  act 
of  Februarj'  23,  1901,  as  sergeants,  and  receiving  additional  compensation 
for  special  services  Id  the  detection  and  prevention  of  crime,  are  entitled 
to  percentage  Increases  of  compensation  under  section  10  of  the  District  ot 
Colnmbla  appropriation  act  of  March  3,  1817,  such  Increase  to  be  computed 
on  the  total  rate  of  compensation  paid  while  so  detailed. 

The  percentage  Increases  of  compensation  authorized  In  section  10  of  the  Dis- 
trict of  Columbia  appropriation  act  of  March  3,  1917,  Is  to  be  <5omputed. 
In  the  case  of  members  of  the  police  force,  npon  the  rate  of  compensation 
fixed  by  law,  IncludinK  In  the  case  of  mounted  men,  the  extra  compensa- 
tion paid  them  on  account  ot  being  mounted. 

Allowances  for  horses,  vehicles,  etc.,  but  not  extra  compensation  paid  to  pollce- 
m^i  on  account  of  being  mounted,  are  not  to  be  Included  In  the  basis  on 
which  to  compute  the  percentage  Increasea  of  compensation  of  employees, 
-  authorized  In  section  10  of  the  District  of  Columbia  appropriation  act  of 
March  3,  1S17. 


I  have  your  letter  of  May  17,  1917,  requesting  decision  of  certain 
questions  relative  to  the  application  of  section  10  of  the  act  of  March 
8,  1917  (89  Stat,  1047).  ~,(H>ylc 
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Said  section  provides  as  follows: 

"  That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum  less 
than  $1,200,  and  for  increased  compensation  at  the  rate  of  five  per 
centum  per  annum  to  employees  woo  receive  salaries  at  a  rate  not 
more  than  $1,800  per  annum  and  not  lees  than  $1,200  per  annum,  so 
much  as  may  be  necessary  is  hereby  appropriated :  Provided,  That 
this  section  shall  only  apply  to  the  employees  who  are  appropriated 
for  in  this  act  specifically  and  under  lump  sums  or  whose  employ- 
ment is  authorized  herein,  and  that  the  increased  compensation  of 
teachers  of  the  public  schools  be  computed  on  their  basic  salaries,  and 
on  the  salaries  of  the  employees  of  thepolice  department  below  the 
grade  of  sergeants :  Provided  further,  Tnat  detailed  reports  shall  be 
submitted  to  Congress  on  the  first  day  of  the  next  session  showing 
the  number  of  persons,  the  grades  or  character  of  portions,  the 
original  rates  of  compensation,  and  the  increased  rates  of  compensa- 
tion provided  for  herein." 

Tour  questions  will  be  stated  and  conradered  separately. 

"  I.  Will  persons  appointed  to  '  new '  positions  created  by  1918  act 
receive  increased  compensation  in  addition  to  statutory  salary  pro- 
vided!" 

Assuming  that  by  "1918  act"  you  mean  the  act  cited  above,  this 
question  is  answered  in  the  affirmative. 

"  2.  Will  police  privates  detailed  as  '  sergeants'  and  receiving  '  ad- 
ditional compensation  for  •  *  *  special  services  in  the  detection 
and  prevention  of  crime '  have  their  increased  pay  based  on  (a)  pay 
as  privates  or  (b)  pay  as  privates  plus  additional  compensation  for 
special  services,  &cJ  (See  sec  3,  act  of  Feb.  28,  1901,  81  Stat., 
820;  34  Stat.,  221.)" 

Section  8  of  the  act  of  February  28, 1901,  authorizes  the  detail  from 
time  to  time  of  such  number  of  privates  as  may  be  necessary  for 
special  service  in  the  detection  and  prevention  of  crime  and  provides 
that  while  serving  in  such  capacity  they  ^all  have  the  rank  of 
sergeants.  While  serving  under  such  details  these  men  are  paid  addi- 
tional compensation  at  the  rate  of  $40  per  month  from  a  lump- 
sum appropriation  made  foi  "  additional  compensation  for  twenty- 
four  privates  detailed  for  special  service  in  the  detection  and  pre- 
vention of  crime."  The  men  serving  on  these  details  have  the  rank 
of  sergeants  and  may  receive  a  higher  rate  of  compensation  than 
do  sergeants,  but  they  continue  to  hold  the  grade  of  privates;  there- 
fore they  are  entitled  to  the  percentage  increases,  and  such  increases 
are  to  be  based  on  the  total  rate  of  compensation  paid.  For  instance, 
a  private  of  class  two  so  detailed  will  be  entitled  to  an  increase  at 
the  rate  of  5  per  cent  on  ($l,080+$480)  $l,d60. 

"  3.  Will  the  increased  pay  of  policemen  be  based  on  (a)  regular 
basic  salary,  (b)  net  salary,  after  deducting  pension  retent,  (•?) 
regular  salary  plus  allowance  for  mounted  service — horse,  bicycle, 
or  motorcycle,  as  case  may  be — after  deducting  pension  retent ;  that 
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is,  will  increase  be  based  on  net  '  payment '  to  be  made  to  officer? 
(Pension  law.sec.  12  D,  C.  act  approved  Sept.  1, 1916).  Decisions  of 
the  Comptroller  of  the  Treasury,  vol.  23,  part  8,  page  496." 

The  increase  will  be  based  on  the  rate  of  compensation  as  fixed 
by  law,  including  the  extra  compensation  of  mounted  men.  For 
instance,  a  private,  clnss  1,  mounted  on  a  horse  or  motor  vehicle,  and 
wl'.ose  rate  of  compensation  is  ($900  plus  $240)  $1,140,  would  be  en- 
titled to  a  percentage  increase  at  the  rate  of  $114  per  annum,  and 
a  private,  class  2,  so  mounted,  would  be  entitled  to  a  five  per  cent 
increase  on  ($1,080  plus  $240)  $1,320,  or  $66. 

"  4.  Will  '  allowances  for  horses  and  vehicles,  automobiles,  or 
other  transportation'  be  taken  into  consideration  in  computing 
increased  compensation?  For  example,  inspector  receives  $1,200 
salary,  and  is  allowed  $340  per  annum  for  norse  and  buggy.  Is 
basis  of  computation  $1^00  or  $1,440?  " 

Assuming  that  this  does  not  refer  to  mounted  pay  of  policemen ; 
no.    Basis  of  compensation  would  be  $1,200  in  the  case  cited. 

"5.  In  the  event  of  increase  in  rate  in  statutory  position  in 
1918  act  over  amount  paid  under  1917  act,  say,  firemen  paid  $1,200 
in  1917  will  receive  $1^50  in  1918,  will  payment  in  1918  be  made-- 

"(a)   1917  salary  plus  5  per  cent^l,200  plus  $60,  $lj260; 

"(J)  1918  salary  plus  5  per  cent^l,360  plus  $66.75,  $1,416.75; 
or — 

"(c)  The  amount  of  the  1918  salary  without  any  per  cent  added, 
$1^60? 

"(rf)  1918  salary,  $1,350,  plus  5  per  cent  of  1917  salary  of  $1,200, 
$6ft— payment  of  $1,410?  " 

Increase  will  be  upon  the  basis  of  salary  as  fixed  by  act  of  March 
3,  1917.  In  the  case  cited  the  payment  would  be  $1,350  plus  $67.50, 
or  $1,417.50. 

With  respect  to  per  diem  employees  you  make  the  following  gen- 
eral statement  or  explanation : 

'*  Before  taking  up  the  questions  relating  to  per  diem  employees, 
laborers,  mechanics,  etc,  attention  is  invited  to  the  fact  that  the 
District  has  no  specific  classification  of  such  employees  into  grades. 
For  example,  we  pay  laborers  in  the  trenches  according  to  their 
ability;  one  man  will  receive  $1.75  a  day,  another  $2,  another  $2.25, 
and  so  on,  according  to  the  ability  of  the  man — what  his  services  are 
worth  to  the  District,  The  same  rule  applies  to  mechanics.  We  pay 
one  carpenter,  say,  $4,  who  can  do  general  carpentering  work,  and 
to  another  we  pay  $5  a  day  because  he  is  a  workman  above  the  ordi- 
nary. The  commissioners  have  established  certain  maximum  rates 
that  may  not  be  exceeded,  but  that  is  merely  for  the  guidance  of  the 
administrative  officers,  to  give  them  some  rule  to  go  by. 

"The  following  inquiries  relate  to  per  diem  employees,  laborers, 
inspectors,  mechanics,  copyists,  engineers,  etc.,  street  sweepers,  at- 
tendants at  public  convenience  stations : 

**6.  Will  the  law  be  applied  as  to  '  persons '  or  as  to  '  classes '  or 
'  rates '  t    That  is,  will  a  laborer  who  nas  received  $1.75  per  day  in 
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1917  get  an  increase  of  10  |)er  cent  in  1918,  and  be  paid  $1.93  i>er  dart 
Will  a  laborer  that  comes  into  the  service  in  1918  only  be  paid  $1.75 
per  day,  without  any  additional  compensation?" 

The  rates  paid  for  the  fiscal  year  1917  do  not  necessarily  govern 
tlie  increases  for  the  fiscal  year  1918.  The  percentage  increase  is 
to  be  based  on  the  rate  of  the  regular  compensation  fixed  for  1918, 
and  in  vievr  of  your  statement  that  the  rates  are  fixed  for  each 
employee  individually  rather  than  for  positions  or  classes,  it  must 
be  held  that  the  law  applies  to  "  persons  "  in  this  instance.  A  la- 
borer regularly  employed  at  $1.75  per  day  during  the  fiscal  year 

1918  is  entitled  to  the  10  per  cent  increase,  regardless  of  whether 
he  was  employed  during  the  fiscal  year  1917,  but  a  person  engaged 
for  a  particular  work  oe  job,  or  by  the  day,  or  for  a  brief  period 
only,  is  not  an  employee  within  tiie  meaning  of  the  provision  and 
is  not  entitled  to  a  percentage  increase  on  his  agreed  rate  of  com- 
pensation. 

"  7,  Will  all  mechanics  employed  by  the  District  repair  shop  or 
other  branch  of  the  service  be  paid  1917  rates  plus  percentage  in- 
crease, regardless  of  the  fact  that  they  worked  during  1917;  or  will 
only  uiose  that  were  employed  during  1917  receive  increased  com- 
pensation f  " 

See  answer  to  preceding  question.  They  will  be  paid  at  the  rates 
fixed  for  the  fiscal  year  1918  plus  the  percentage  increase  on  said 
rates,  provided,  of  course,  that  said  rat^  do  not  exceed  $5  per  day. 

"  8.  A  per  diem  inspector  begins  work  July  1,  1917  (in  the  1918 
fiscal  year)  works  until  December  31  at  a  rate  less  than  $1,200  per 
annum  and  from  January  throuf^  June  at  a  rate  $1,200  to  $1,800 
per  annum.    Will  he  be  paid — 

"(a)  July-December  say  $500  plus  10  per  cent,  and 

"(J)  January-June  say  $600  plus  5  per  cent,  or 

"(c)  Will  he  simply  oe  paid  $500  and  $600  without  any  per 
cent  increase ! " 

He  would  be  entitled  to  the  increase  at  the  rate  of  10  per  cent  on 
his  pay  for  the  first  half  year  and  at  the  rate  of  9  per  cent  oa  his 
pay  for  the  remainder  of  the  fiscal  year. 

"  9.  A  per  diem  inspector  works  at  S1,000  per  annum  during  1917, 
and  on  July  1  is  increased  to  a  per  diem  rate  equal  to  $1^00  per  an- 
num. Does  he  get  paid  extra  on  a  basis  of  $1,000  per  annum  or  on  & 
basis  of  $1,200  per  annum!" 

He  would  be  paid  the  increase  on  the  basis  of  compensation  for 
fiscal  year  1918. 

"  10.  What  number  of  days  shall  be  used  as  a  basis  in  computing 
whether  a  per  diem  employee  comes  within  the  less  than  $1,200  class 
or  in  the  $1,200-$1,800  class* 

"  11,  Will  all  employees  receiving  pay  at  the  rate  of  $4  per  diem 
be  included  in  the  $1,200-$1,800  classt  If  so,  what  rate  is  ttw  maxi- 
mum per  diem  in  the  'less  than  $1,200  class.'!"  (  \i(iolr 
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The  per  diem  eqiuTftlent  of  the  per  annum  rate  of  $1,200  is  $8.33} 
snd  of  $1,800  is  $5,  regardless  of  the  number  of  daya  a  given  em- 
ployee may  work  or  for  which  he  may  be  paid.  (See  28  Comp.  Dec., 
668.) 

"  12.  Will  per  diem  employees  oomihg  into  the  service  new  after 
July  1, 1917,  receive  any  *  increased  'oompensatiffli  t  This  praoticallv 
carries  us  back  to  the  question  whether  the  computation  is  baaed 
upon  *  persons'  or  'classes.'" 

Other  necessary  conditions  being  complied  with,  yes.  See  answers 
to  questions  6,  7,  and  8. 

"  13.  If  compensation  of  any  class  of  day  laborers  is  increased 
July  1,  1917,  say  street  sweepere,  from  $1.50-^1.75,  etc.,  per  diem,  to 
$2  per  diem,  what  amount  of  increase  will  they  receive!  Will  the 
actual  payments  to  persons  in  1917  govemt 

They  should  receive  the  percentage  increase  on  the  regular  rate  of 
compensation  fixed  for  1918. 

"  14.  The  matter  of  temporary  services — will  a  per  diem  of  any 
class  whose  pay  is  $1  a  day,  say,  be  entitled  to  5  per  cent  or  10  per 
cent  increase,  when  such  employee  works  temporarily,  or  makes 
'  broken '  time,  and  whose  aggregate  pay  cannot  be  determined  tmtil 
after  the  close  of  the  jeart  He  may  work  300  days  at  $4  per  day, 
$1,200;  or  he  may  only  work  150  days  during  the  whole  year,  aggre* 
gate  $600." 

A  person's  service  may  be  of  such  a  temporary  character  that  he 
will  not  be  entitled  to  any  percentage  increase  whatever,  as,  for 
instance,  the  cases  mentioned  under  question  6,  but  if  he  is  what 
may  be  termed  a  regular  employee  who  makes  "  broken  time,"  that 
is  to  say,  one  who  holds  himself  in  readiness  to  work  whenever 
called  on,  and  who  may  be  paid  for  150,  300,  or  365  days,  as  the 
case  may  be,  will  be  entitled  to  10  per  cent  increase  if  his  rate  per 
day  is  less  than  $3.33},  and  5  per  cent  if  it  is  not  less  than  $3.33j 
nor  more  than  $5, 

"  15.  Will  per  diem  employees  working  under  appropriations  for 
'  extra  services,'  '  additional  services,'  '  suostitute  services,'  as  in  the 
case  of  the  Public  Library  appropriation,  be  entitled  to  additional 
compensation,  or  merely  receive  the  agreed  rate  as  of  1918f  Some 
of  these  people  are  what  you  might  term  'regular  substitutes'  and 
may  have  earned,  in  1917,  considerable  money." 


"  Regular  substitutes  "  will  be  entitled  to  the  percentage  i 
on  the  rate  of  compensation  fixed  for  their  services  for  the  fiscal 
year  1918.  In  the  absence  of  more  definite  information  as  to  tha 
conditions  of  employment  of  the  other  per  diem  employees  referred 
to,  I  CAn  not  answer  this  question  more  spedfically  at  this  time, 
but  the  answers  to  the  other  questions  submitted  may  posably  giv* 
you  tike  information  desired  am  this  point. 

ttllO* — TfH.  21^17 41  «'"•  I   ■ 
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"16.  Doea  it  make  any  difference  whether  'temporary'  employees 
are  employed  on  'per  diem'  or  'monthly'  basis,  when  it  comes  to 
computmg  increased  compenntion  for  aama!  " 

It  does  not. 

"  17.  The  following  inquiries  are  mbmitted  with  respect  to  the 
final  accounting  for  'advances'  under  the  appropriation  for  'In- 
crease of  compensation,  District  of  Colombia,  1918 ' : 

"Under  the  present  laws  the  'General  exi>ensee'  of  the  gorem- 
ment  of  the  District  of  Columbia  are  paid  jointly  by  the  United 
States  and  the  District  of  Columbia;  the  expenses  of  the  'Water 
department '  and  the  '  Washington  Aqueduct '  are  paid  from  the 
'  Water  fund ' ;  and  the  expenses  incideitt  to  work  done  under  the 
appropriated  fund  '  Miscellaneons  trust-fund  deposits,  D.  C  are 
paid  irom  deposits  oonetituting  said  fund. 

"In  view  of  the  foregoing,  please  advise  whedier,  in  the  annual 
statement  of  the  account  between  the  United  States  and  the  District 
of  Columbia,  '  advances '  to  pay  increased  con4>ensation  should  be 
charged  wholly  to  the  United  States  or  to  the  revenue  accounts,  as 
herembefore  set  forth. 

"  In  the  event  of  it  being  decided  to  charge  the  advances  under 
appropriation  for  'Increase  of  compensation.  District  of  Columbia, 
1918,'  to  the  revenues  of  the  United  States,  the  District  of  Columbia, 
the  water  fond,  and  the  misc^laneous  trust-fund  deposit  fond, 
respectively,  will  it  be  necessary  to  make  transfer  settlements  by 
warrant  and  counter-warrant  between  the  foregoing  accounts  in 
order  to  see  that  there  are  sufficient  funds  available  to  pay  the  total 
increased  compensation  Ax)m  such  funds;  or  will  the  account  be 
allowed  to  run  until  the  end  of  the  year,  and  reimbursed  from  reve- 
nues of  the  succeeding  year  I 

**  Inasmuch  as  the  '  entire '  estimated  revenues  of  the  water  depart- 
ment are  appropriated  for  1918,  for  use  of  the  water  department  and 
the  Washington  Aqueduct,  it  is  not  seen  where  the  money  will  come 
from  to  cover  the  amount  of  '  increased  compensation '  payable  on 
account  of  Water  department  and  '  Washington  Aqueduct '  employees. 
It  may  be  that  the  actual '  collections '  will  exceed  the  *  estimate,  bnt 
that  is  purely  a  matter  of  conjecture. 

"  When  we  come  to  the '  Miscellaneous  trust  fund  deposits'  account ; 
if  we  are  to  j)ay  the  increased  compensation  from  deposits  for  work 
to  be  done,  it  will  be  necessary  to  increase  the  '  overhead '  or  '  con- 
tingent '  charge,  so  as  to  provide  for  this.  The  compensation  of  the 
street- crossing  pohce  is  included  in  this  fund  account,  deposits  being 
made  by  the  several  railway  companies  semimonthly. 

The  first  paragraph  of  the  act,  page  1004,  provides: 

"That  one-half  of  the  following  sums,  respectively,  is  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  and  the 
other  half  out  of  the  revenues  oi  the  District  of  Columbia,  in  full  for 
the  following  expenses  of  the  government  of  the  District  of  Columbia 
for  the  fiscal  year  ending  Jooe  thirtieth,  nineteen  hundred  and, 
eighteen,    •    ♦    *;» 

Specific  provifdons  are  made  in  the  act  for  payment  of  certain 
amounts  entirely  from  special  funds,  but  no  such  provision  is  made 
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with  Fespect  to  the  p»ymei^  authorised  under  secticm  10,  and  in 
view  of  that  fact,  the  increases  authorized  under  said  section  are 
to  be  paid  in  accordance  with  the  provisions  of  pan^mph  1  of  the 
act — (Hte-half  out  of  money  in  the  United  States  Treasury  not  other- 
wise ai^ropriated,  imd  the  other  half  out  of  the  general  revenues  of 
the  District  of  Columbia. 
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The  provision  of  Uie  nnval  opproprlatlon  act  of  March  4,  1917,  aathort^ng, 
under  certain  conditions,  percentafte  Increases  of  compeniiatlon  to  civilian 
employees  Id  the  Naval  Establishment,  Is  applicable.  In  ao  otherwise  proper 
case,  to  a  pieceworker,  the  Increase  In  such  a  case  to  be  compute<1  npon 
the  compensation  earned  In  an  elght-honr  daf  at  the  established  piece  rate. 

Coraptrollei  Warwlak  to  tb«  Bcoretaiy  of  the  Havf,  ICay  tS,  1917: 

I  have  your  submission  of  April  9,  1917,  inquiring  whether  piece- 
workers come  undei  the  provisions  of  the  act  of  March  i,  1917  (39 
Stat.,  1166,  1195),  which  provides  for  percentage  increases  of  com- 
pensation; and,  if  so,  upon  what  bams  the  percentage  of  increase 
should  be  computed. 

The  said  act  provides: 

" That  during  the  fiscalyear  nineteen  hundred  eighteen  all  civilian 
employees  in  tne  Naval  Establishment,  including  on  the  lump-sum 
rolls  only  those  persons  who  are  carried  thereon  at  the  close  of  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seventeen, 
shall  receive  increased  compensation  lU  the  rate  of  ten  per  centum 
per  annum  to  such  employees  who  receive  salaries  or  wages  in  such 
establishment  at  the  rate  per  annum  of  less  than  $1,200,  and  incrensed 
compensation  at  the  rate  of  five  per  centum  per  annum  to  such  em- 
ployees who  receive  salaries  or  wages  in  such  establishment  at  a  rate 
of  not  more  than  $1,800  per  annum:  And  provided,  That  so  much  as 
may  be  necessair  for  such  purpose  is  hereby  appropriated  out  of  any 
moneys  in  the  Treaaury  not  otherwise  appropriated:  Provided  fur- 
ther, That  in  computing  said  ten  per  centum  and  five  per  centum  in- 
creases of  salaries,  the  specific  increases  of  salaries  made  in  this  act 
shall  be  included  as  a  part  of  such  increase." 

I  think  pieceworkers  are  to  be  classed  as  being  paid  wages  and  the 
provision  for  increased  compensation  is  applicable  if  there  exists  a 
definite  basis  for  it  to  operate  npon. 

Payment  is  made  for  piecework  after  the  doing  of  it,  but  the 
value  of  the  labor  in  the  doing  of  it  is  ascertained  approximately 
and  the  compensation  fixed  for  it  l>efore  the  doing  of  iL  In  fixing 
the  compensation  for  the  labor,  certain  elements  must  have  been  con- 
sidered and  they  become  the  basis  of  the  compensation,  among  them 
being  the  quantity  the  average  employee  coidd  do  in  a  given  period. 
On  this  basis  a  rate  of  compensation  per  day  may  be  ascertained. 

It  Is  understood  that  eight  hours  constitute  a  workday  for  these 
employees.    If  bo,  the  amount  of  compenBation  earned  during  eaid^^ 


692  D>EC1SI0NS  OP  THE  COHFTBOLLE&. 

period  at  the  establiBhed  pi«oe  rates  is  the  rate  of  pay  for  the  day. 
This  rate  forms  the  basis  of  c<mpating  the  percentage  increases.  If 
it  is  less  than  $8.83^,  the  increase  will  be  at  the  rate  of  10  per  cent; 
if  it  is  not  less  than  $3.83J  and  not  m<H:e  than  $6,  the  increase  will 
be  at  the  rate  of  5  per  cent;  and  if  it  is  more  than  $5,  no  percentage 
increase  will  be  paid.    (See  23  Comp.  Dec,  668.) 

The  views  herein  expressed  are  to  be  understood  as  a  general  guide 
only  and  not  as  a  final  approval  of  payment  in  each  individual  case. 
The  payments  made  will  be  subject  to  the  customary  examination 
and  audit  and  action  thereon  accordingly. 
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Without  regard  to  whether  the  Comptroller  of  the  Treasury  would,  in  any 
case,  declare  null  and  void  an  award  made  by  the  Joint  land  commission 
on  a  claim  for  damages  to  private  property  la  the  Canal  Zone,  that  officer. 
In  any  case  where  it  does  not  atviear  that  the  comtnisslon  has  dearly 
^ceeded  Its  Jurisdiction,  will  not  refuse  payment  of  the  award  iBkde 
by  the  commission,  which  award  under  erlsttng  treaty  la  made  flnaL 

Deoliion  by  Comptroller  Warwick,  May  S8,  1917: 

The  Governor  of  the  Panama  Canal  applied  May  1,  1917,  for  a 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  1984,  dated  April  21,  1917,  wherein  the  auditor 
allowed  Ora  Miller  the  sum  of  $9,717.57,  being  $8,657.97,  the  amount 
of  award  No.  69,  made  by  the  joint  land  commission  of  Panama  to 
the  claimant,  Ora  Miller,  for  1884  square  meters  of  land  expropri- 
ated, including  $1,159.60  interest  on  same  at  the  rate  of  6  per  cent 
per  annum  from  January  18,  1915,  to  April  20,  1917,  inclusive,  as 
provided  for  in  the  award. 

The  amount  allowed  by  the  auditor  has  not  been  paid,  the  auditor's 
certificate  and  warrant  issued  in  payment  being  held  in  this  office. 

Article  VI  of  the  convention  between  the  United  States  and  the 
Republic  of  Panama,  proclaimed  February  26,  1904  (33  Stat.,  2234), 
for  the  construction  of  a  ^ip  canal  to  connect  the  waters  of  the 
Atlantic  and  Pacific  Oceans,  provides: 

"  All  damages  caused  to  the  owners,  of  private  lands  or  private 
property  of  anv  kind  by  reason  of  the  grants  conteined  in  this  treaty 
or  by  reason  of  the  operations  of  the  tJnited  States,  its  agents  or  em- 
ployees, or  by  reason  of  the  construction,  maintenance,  operation, 
sanitetion,  and  protection  of  the  said  canal  or  of  the  works  of  sani- 
tation and  protection  herein  provided  for,  shall  be  appraised  and 
settled  by  a  joint  commission  appointed  by  the  Governments  of  the 
United  Stetes  and  the  Republic  of  Panama,  whose  deciraons  as  to 
such  damages  shall  be  final  and  whose  awards  as  to  such  damages 
shall  be  paid  solely  by  the  United  States.  No  part  of  the  work  on 
said  canal  or  the  Panama  Railroad  or  on  any  auxiliary  works  relat- 
ing thereto  and  authorized  by  the  trams  of  this  treaty  shall  be  pre- 
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vented,  delayed,  or  impeded  by  or  peDding  such  proceedings  to  aacer- 
tain  such  damages.  The  appraisal  of  said  private  lands  and  private 
property  and  iSe  assessment  of  damages  to  them  shall  be  based  upon 
tbeir  value  before  the  date  of  this  convention." 

Article  XV  of  the  convention  provides:    . 

**  The  joint  commission  referred  to  in  Article  VT  shall  be  estab- 
lished as  follows : 

"  The  President  of  the  United  States  shall  nominate  two  persons 
and  the  President  of  the  Republic  of  Panama  shall  nominate  two 
persons  and  they  shall  proceed  to  a  decision ;  but  in  case  of  a  disa- 
greement of  the  commission  (by  reason  of  their  being  equally  divided 
m  conclusion)  an  umpire  shall  be  appointed  by  3ie  two  Govern- 
ments who  shall  render  the  decision.  In  the  event  of  the  death, 
absence,  or  incapacity  of  a  commissioner  or  umpire,  or  of  his  omit- 
ting, declining,  or  ceasing  to  act,  his  place  shall  be  filled  by  the  ap.- 
pointment  of  another  person  in  the  manner  above  indicated.  AU 
decisions  by  a  majority  of  the  commission  or  by  the  umpire  shall  be 
final." 

Section  3  of  the  Panama  Canal  act  of  August  24,  1912  <87  Stat, 
4)61),  authorized  the  President  to  declare  by  Executive  order — 
"  that  all  land  and  land  under  water  within  the  limits  of  the  Canal 
Zone  is  necessary  for  the  construction,  maintenance,  operation,  sani- 
tation, or  protection  of  the  Panama  Canal,  and  to  extinguish,  by 
agreement  when  advisable^  all  claims  and  titles  of  adverse  claimants 
and  occupants.  Upon  failure  to  secure  by  agreement  title  to  any 
such  parcel  of  land  or  land  under  water  the  adverse  claim  or  occu- 

gancy  shall  be  disposed  of  and  title-  thereto  secured  in  the  United 
tates  and  compensation  therefor  fixed  and  paid  in  the  manner  pro- 
vided in  the  aforesaid  treaty  with  the  Bepublic  of  Panama,  or  such 
modification  of  such  treaty  as  may  hereafter  be  made." 

By  Executive  order  of  December  6,  1912,  the  President  declared — 
"  that  all  land  and  land  under  water  within  the  limits  of  the  Canal 
Zone  are  necessary  for  the  construction,  maintenance,  operation,  pro- 
tection, and  sanitation  of  the  Panama  Canal,  and  the  chairman  of 
the  Isthmian  Canal  Commission  is  hereby  directed  to  take  possession, 
on  behalf  of  the  United  States,  of  all  such  land  and  land  under 
water;  and  he  may  extinguish,  by  agreement  when  practicable,  all 
claims  and  titles  of  adverse  claimants  to  the  occupancy  of  said  land 
and  land  under  water." 

The  award  in  this  case  by  the  Joint  T^and  Commission  was  made 
December  17, 1914,  and  is  as  follows: 

"  Joint  Land  Commission,  Kational  Palace,  Panama.  In  the  matter 
of  the  claim  of  Ora  Miller  for  property  situated  in  the  Canal  Zone 
at  the  juncture  of  Fourth  of  July  Avenue,  the  Balboa  Road,  and 
B  Street,  of  the  city  of  Panama,  and  opposite  the  Chorillo  district 
of  the  city  of  Panama,  formerly  a  part  of  the  '  Los  Positos '  estate. 
Award  No.  69,  docket  Noa.  90  and  90-A,  December  17,  1911. 
"This  claim  is  for  land  expropriated  by  the  Government  of  the 
United  States,  the  property  expropriated  being  well  situated  for 
building  purposes  for  residence  and  business  properties.    It  lies  itn- 
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mediatelv  across  the  street  &om  Uw  reaideiice  and  buaisess  distnct 
of  Chorillo  in  Panama  City.  It  is  agreed  by  the  Qovenunent  and  the 
claimant  that  claimaot  owned  in  fee  simple  at  the  time  of  the  expro- 
priation the  1,884  square  meters  of  land  in  question.  A  number  of 
witnesses  were  introduced  by  the  claimant,  who  placed  the  value  of 
the  land  at  from  six  to  ten  dollars  per  square  meter  at  the  time  of  the 
expropriation  of  said  property.  The  Gorermnent  introduced  some 
uncertified  excerpts  from  deeds  for  lands  in  the  vicinity  of  this  prop- 
erty, showing  the  consideration  stated  therein,  from  the  year  1883 
up  to  1907.  No  witnesses  were  introduced  on  behalf  of  the  Govern- 
ment relative  to  the  value  of  the  land  expropriated. 

"The  property  in  question  was  not  expropriated  by  the  Govern- 
ment of  the  United  States  until  the  year  1912.  Counsel  for  the  Gov- 
ernment insist  that  the  value  of  the  property  should  be  fixed  under 
Article  VI  of  the  treaty  between  the  United  States  and  the  Republic 
of  Panama  according  to  its  value  at  the  date  of  the  treaty;  but 
under  the  ruling  of  Justice  McBeynolds,  then  Attorney  General  of 
the  United  States,  dated  at  Washington,  D.  C,  October  13,  1913, 
which  the  commission  regards  as  resting  upon  the  principles  of  equity 
and  justice,  we  hold  that  the  rule  insisted  on  does  not  apply,  but  that 
the  value  should  be  fixed  as  of  the  date  of  ih»  expropriation  of  the 
lands  in  questicm. 

"The  property  was  inspected  personally  by  the  members  of  the 
Joint  Land  Commission.  After  an  examination  of  the  premises  and 
a  consideration  of  all  the  evidence  introduced  relative  to  the  claim, 
the  commission  has  reached  the  conclusion  that  the  sum  of  eigfit  thou- 
sand five  hundred  fifty-seven  and  9T/100  dollars  ($8,557.97),  U.  S. 
currency,  should  be  awarded  to  the  clainjant  for  the  said  property. 

"An  award  is  therefore  made  against  the  United  States  of  America, 
in  favor  of  Ora  Miller,  for  the  sum  of  eight  thousand  five  hundred 
fifty-seven  and  97/100  dollars,  U.  S.  currency  ($8,557.97),  for  all 
his  right,  title,  and  interest  in  and  to  the  aforesaid  property.  This 
award  shall  be  paid  to  the  aforesaid  claimant  in  the  amount  specified 
on  or  before  the  17th  day  of  January,  1915,  and  if  payment  or  tender 
of  payment  is  not  made  on  or  before  that  date  the  said  award  shall 
thereafter  bear  interest  at  the  rate  of  six  per  centum  (6%)  per 
annum  until  paid. 

"  ^Signed j  Feoebico  Boyd, 

"(Signed)  ISicbolab  Corkbt, 

"(Sij^ned)  Levi  Momros  EIaot, 

"  (Signed)  S.  Lewis, 

"  Commisaionera.^ 

The  several  steps  leading  up  to  this  award  and  subsequently,  so 
far  as  pertain  to  the  work  of  the  joist  land  commission,  are  set  forth 
in  a  docket  entry,  dated  June  13,  1916,  of  the  commissioners,  the 
certified  transcript  of  which  is  as  follows: 
"  Joint  commission.    National  Palaoe,  Panama.    In  the  matter  of  the 

claim  of  Ora  Miller  for  property  located  in  Ancon,  Canal  Zone. 

Rule  Ko.  264,  in  award  No.  99,  docket  Nos.  90  and  90-A,  June  18, 

1916. 

« On  December  7,  1914,  the  claim  of  Ora  Miller,  docket  Nos.  90 
and  90-A,  came  on  for  hearing  before  the  commission,  and  on  De- 
cember 17,  1914,  the  ctHnmisBion  handed  down  its  decision  in  the 
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case — »ward  No.  69 — ftwardiijc  tp  the  claimast  herein  the  sitm  of 
$8^57.97,  TJ,  S.  currency,  with  the  proviso  that  unless  payment  or 
tender  or  payment  of  said  award  were  made  to  the  claimant  on  or 
before  January  17,  1915,  said  award  would  thereafter  bear  interest 
at  the  rate  of  6  per  cent  per  annum  until  paid. 

"  ^bseqaently,  on  Ai^ust  27,  191S,  counsel  for  ihti  United  States 
filed  with  the  commission  a  motion  setting  up  that  the  aw'ajcd  was 
greatly  in  excess  of  the  value  of  the  property  taken,  that  it  was 
based  upon  erroneous  conclusions  of  law  and  fact,  and  manifestly 
unjust  to  the  United  States  for  the  reasons  set  out  in  said  motion, 
and  requesting  that  the  award  of  the  commission  in  the  case  '  be  set 
aside,  laid  t^at  a  new  hearing  tliereon  be  allowed,  in  Order  that 
justice  may  be  doae  between  t£e  partiefl.* 

"  Counsel  for  the  claimant,  on  September  1,  1915,  filed  with  the 
commission  a  motion  to  dismiss  the  above-referred-to  motion  of 
counsel  for  the  United  States,  setting  out  therein  'that  said  award 
is  now,  and  for  more  than  seven  months  has  been,  res  jvdicata,^  and 
denying  the  '  i-ight,  discretion,  nor  authority,'  of  the  C(»nmissioR, 
under  the  treaty, '  to  in  any  way  disturb  said  award.' 

"  Shortly  after  the  filing  of  the  motion  of  counsel  for  the  United 
States  in  this  claim,  Commissioner  Samuel  Lewie  severed  his  con- 
nection with  the  commission,  his  successor,  Commssloner  B.  J. 
Alfaro,  being  appointed  a  few  davs  later,  followed  soon  after  by  the 
resignation  of  Commissioner  L.  T^.  Kagy,  and,  pending  the  appoint- 
tnoit  and  arrival  of  the  latter's  successor,  Commissioner  C.  L.  Bouve, 
no  action  could  be  taken  in  the  matter.  These  motions  were  finally 
set  down  for  argument  on  April  19,  1916,  which  was  had. 

"After  due  consideration,  the  commission  finds  itself  unable  to 
agree  in  the  matter  of  granting  the  motion  of  counsel  for  the  United 
States  for  a  rehearing,  the  American  members  being  in  favor  of 
granting  said  motion — to  whicii  the  Panamanian  members  do  not 
agree,  on  the  ground  that  ^tod  and  sufficient  reason  thereior  has  not 
been  shown. 

"(Sgd)  Fedehico  Boyd, 

"(Sgd)  Nicholas  Cornet, 

"(Sgd)  C.  L.  BoDVE, 

"(Sgd)  R.  J.  Alparo, 

"C(miinm8iotiera.'* 

On  October  9,  1916,  the  Secretary  of  the  Treasury,  at  the  request 
of  the  Auditor  for  the  War  Department,  asked  the  Secretary  of 
State  to  advise  "as  to  the  prefient  status  of  the  Miller  case  as  between 
the  United  States  and  Panama."  It  appears  that  diplomatic  negotia- 
tions with  the  Republic  of  Panama  were  entered  upon  through  the 
American  minister  there,  and  on  April  16,  1917,  the  Secretary  of 
State  advised  the  Secretary  of  the  Treasury  "  that  diplomatic  nego- 
tions  respecting  the  Miller  award  have  terminated  and  that  this 
Department  is  no  longer  disposed  to  obstruct  the  payment  of  the 
award."    Whereupon  the  auditor  made  his  settlement  as  aforesaid. 

The  Governor  of  the  Panama  Canal,  in  his  application  for  revision 
of  the  action  of  the  Auditor  tor  the  War  Department,  contends  that 
the  disagreement  of  the  commission  on  the  motion  to  set  aside  the 
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award,  the  commisaion  being  equally  divided  on  the  question,  con- 
stitutes a  disagreement  requiring  hy  the  terms  of  the  treaty  a  de* 
pisd<m  b;  an  umpire. 

In  a  letter  dat«d  September  22, 1916,  addiened  by  the  Washingtm 
<^ce  oi  the  Panama  Canal  to  the  Auditor  for  the  Wur  Department, 
it  is  said: 

"  The  State  Department  has  approved  the  recommendati<Mi  of 
the  canal  authorities,  also  concurred  in  by  the  Secretary  of  War, 
that  the  award  in  the  Miller  case  be  not  referred  to  an  umpire." 

In  my  opinion  the  disagreement  on  the  motion  to  let  aside  the 
award  is  not  required  by  the  treaty  to  be  referred  to  an  umpire  for 
decision. 

The  second  contention  in  the  application  for  revision  is  that  the 
last  sentence  of  article  6  of  the  treaty  is  a  limitation  upon  the 
authority  of  the  commisuon  to  6x  the  value  of  lands  and  private 
property  and  to  assess  damages  to  them;  that  the  record  in  this 
case  on  its  face  diows  the  appraisal  was  not  made  on  the  basis  pre- 
scribed in  the  treaty,  and  that  an  award  not  made  in  accordance 
with  the  rule  prescribed  in  the  treaty  is  void. 

Before  ctMisidering  this  contention  it  is  proper  to  refer  briefly 
to  the  authority  of  the  Comptroller  of  the  Treasury  upon  the 
revision  of  such  a  settlement  made  by  the  Auditor  for  the  War 
Department.  The  jurisdiction  given  by  law  to  the  Comptroller  is 
to  render  a  decision  as  to  the  balance  that  is  due  upon  the  settle- 
ment of  a  public  account,  and  such  decision  is  conclusive  upon  the 
executive  branch  of  the  Oovemment.  Payment  can  not  be  made 
from  the  money  of  the  United  States  when  the  Comptroller  decides 
that  the  donand  is  not  a  legal  one.  The  claimant  usually  has  a 
right  to  bring  suit  against  the  United  States  if  he  thinks  his  cause 
of  action  a  just  and  legal  one.  This  power  of  the  Comptroller, 
sometimes  referred  to  as  an  arbitrary  power,  is  exercised  in  the 
rejectt<»i  of  demands  the  Comptroller  thinks  are  not  within  the 
law,  and  stnnetimes  in  the  rejection  of  demands  where  the  case 
is  doubtful  and  it  is  believed  that,  so  far  as  the  executive  branch  is 
concerned,  the  doubt  should  be  resolved  in  favor  of  the  Government. 

There  are  some  classes  of  demands  upon  the  Government  which 
are  decided  as  to  the  law  and  facts  by  other  officers  than  the  audi- 
tors of  the  Treasury  and  the  Comptroller.  The  finality  of  decision 
in  such  cases  is  granted  by  statute  to  others  than  the  accounting 
officers  of  the  Treasury.  When  such  accounts  have  been  certified  by 
the  officers  given  authority,  the  amount  due  is  not  questioned  by  the 
accounting  officers  except  when  the  authority  granted  has  been  ex- 
ceeded or  for  fraud.  A  certificate  granted  in  excess  of  jurisdictitm 
conferred  is  void,  and  of  course  it  is  also  for  fraud,  and  tiie  account- 
ing officers  determine  the  merits  of  the  case  regardless  of  the  cer- 
tificate. 
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The  application  to  this  office  for  a  rerinon  of  the  settlement  of 
the  auditor  proceeds  upon  the  theory  that  the  joint  land  conunission 
exceeded  itB  jurisdiction,  and  that  therefore  this  office  should  hold 
that  its  avard  was  void  and  refose  payment  therefor.  If  it  be  a 
fact,  as  I  think  it  is,  that  in  many  awards  made  by  the  eeveral  joint 
land  commissions  since  the  date  of  the  treaty  the  amounts  allowed 
were  in  excess  of  the  value  of  the  property  before  the  date  of  the 
trea^,  it  follows  that  the  view  that  the  Comptroller  can  refuse 
payment  of  this  award  is  based  upon  the  idea  that  if  there  is  lan- 
guage in  the  order  of  award  indicating  that  some  considerations 
other  than  the  valne  of  the  property  before  the  date  of  the  treaty 
entered  into  consideration  the  award  should  be  held  void  by  de- 
cision of  the  Comptroller,  while  in  those  cases  in  which  amounts  are 
awarded  in  excess  of  the  value  before  the  date  of  the  treaty,  with 
no  reference  in  the  order  of  award  to  the  method  by  which  the  com- 
mission  arrived  at  ite  conclusion  as  to  the  damage  of  the  claimant, 
this  office  should  recognize  that  the  commission  acted  within  its 
jurisdiction  and,  therefore,  should  allow  payment  of  the  award. 

I  do  not  believe  this  view  can  be  sustained.  If  there  rested  upon 
the  accounting  officers  of  the  Treasury  a  duty  to  determine  in  each 
case  whether  the  joint  land  commission  has  exceeded  its  jurisdiction, 
I  think  that  duty  would  not  be  limited  by  inferences  to  be  drawn 
from  language  in  an  award,  but  the  accounting  officers  would  be 
required  to  review  the  evidence  in  each  case  to  determine  whether  in 
their  opinion  the  amount  awarded  exceeded  the  value  of  the  prop- 
erty before  the  date  of  the  treaty  of  190S.  A  statement  of  this  propo- 
sition is  sufficient  to  show  that  it  is  not  sound. 

Any  procedure  by  which  the  accounting  officers  would  review  the 
action  of  the  joint  land  commission  as  to  the  amount  of  its  awards 
would  involve  an  examination  of  the  evidence  and  a  decision  would 
b^  rendered  without  seeing  or  hearing  the  witnesses  and  without 
viewing  the  property  and  with  none  of  the  ordinary  facilities  for 
reaching  a  proper  conclusion.  Such  a  procedure  would  give  no 
weight  to  the  finality  of  decision  accorded  to  the  commission's  awards 
by  both  Articles  VI  and  XV  of  the  treaty. 

In  the  present  case  the  question  is  whether  the  joint  land  commis- 
sion has  so  clearly  gone  beyond  its  jurisdiction  as  to  justify  the 
Comptroller  in  rejecting  its  award  and  refusing  payment  from  the 
Treasury.  No  fraud  is  alleged,  and  the  contention  is  one  involving 
the  meaning  of  the  treaty,  and  as  to  that  meaning  there  has  been 
some  difference  of  opinion. 

That  part  of  the  treaty  relating  to  the  value  of  land  and  property 
before  the  date  of  the  treaty  is  a  part  of  the  agreement  between 
Panama  and  the  United  States.  What  its  meaning  is  in  a  particular 
case  and  to  what  extmt  each  award  must  show  upon  its  face  com- 
pliance with  it,  or  shall  not  show  a  failure  to  comply  with  it,'  are 
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questions  to  be  d^termuied,  but  not  necessaril;  b;  the  C<«iptroller  of 
the  Treasory. 

It  ma.j  be  obaerred  at  tbis  point  tbet  the  award  does  not  state  that 
the  amount  allowed  is-tbe  value  at  Uie  date  of  ezpropiiation ;  that  it 
is  might  be  inferred  from  what  is  said  in  the  order  of  award,  but  this 
inference  is  inconsiatent  with  the  statement  of  the  testimony  intro- 
duced. From  all  that  appears  in  the  award  the  value  before  the  date 
of  the  treaty  might  have  been  as  much  as  the  amoimt  awarded.  It 
is  not  stated  that  the  award  is  greater  than  the  value  in  1903,  nor  is 
it  stated  that  the  value  in  1912  is  allowed  or  what  that  value  is. 

Is  it  the  dul^  of  this  office  to  go  behind  the  award  and  dstennioe 
what  was  the  value  in  1908,  just  before  the  date  of  the  treaty,  and 
if  that  is  less  than  the  award  declare  the  award  void  because  tbe 
joint  land  commission  exceeded  its  jurisdiction}    I  think  not. 

It  is  to  be  noticed  that  the  treaty  was  dated  November  18,  1903. 
The  action  of  the  United  States  two  or  three  days  after  November  3, 
1903,  most  have  had  an  important  and  favorable  effect  upon  the  value 
of  lands  and  property  in  what  was  afterwards  called  the  Canal  Zone, 
and  particularly  upon  property  situated  like  that  in  the  present  case 
adjoining  the  city  of  Panama. 

It  has  been  suggested  that  the  provision  in  the  Panama  Canal  act, 
hereinbefore  quoted,  which  authmzAd  the  President  to  declare  all 
land  within  the  limits  of  the  Canal  Zone  necessairy  for  the  construc- 
tion, maintenance,  operation,  sanitation,  or  protection  of  Uie  Panama 
Canal,  contains  language  indicating  that  the  title  is  to  be  secured 
not  only  in  the  manner  provided  in  the  treaty  of  1903,  but  subject 
also  to  the  limitations  in  that  treaty  upon  the  fixing  of  values. 
Whether  or  not  that  provision  of  law  is  to  be  construed  as  require- 
ing  ezpropriatitms  of  land  under  it  to  be  subject  to  the  limitation  of 
value  found  in  Article  VI  of  the  treaty  is  a  question  not  free  from 
doubt. 

If  that  treaty  authorized  the  taking  of  aJl  land  within  the  limits 
of  the  Canal  Zone,  the  provision  in  the  act  of  1912  passed  by  the 
United  States  was  not  essential  to  the  exercise  of  that  authority  nor 
did  it  add  to  the  authority  of  the  treaty.  It  may  be  that  in  passing 
the  law  oi  lOlS  CoaffBBS  had  in  mind  that  the  treaty  of  1903  pos- 
sibly did  not  cmtemplate  the  taking  of  all  land  in  the  zone.  It 
may  have  been  intended  by  the  provision  in  the  act  of  1912  that 
the  lands  to  be  acquired  thereunder  were  to  be  valued  by  tbe  tribunal 
established  under  the  treaty  of  1903  and  under  the  same  procedure 
but  without  a  specific  limitation  as  to  the  manner  of  determining 
values. 

However  this  may  be,  I  think  it  is  open  to  argument  whether  or 
not  the  commission  is  limited,  as  to  lands  takm  after  1912,  by  all 
the  conditions  surrounding  tia  taking  of  lands  before  the  year  1912. 
It  may  be  that  this  is  a  mixed  q\iestion  of  jurisdiction  and  pro- 
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cednre  to  be  settled  bf^  the  commiaDon  unless  decided  by  agree- 
ment of  the  two  QoTenunratts. 

The  joint  land  commisrion  in  1918  announced  a  rule  of  action  for 
its  own  guidance  which  indicated  an  intention  not  to  conficte  itself 
literally  to  the  value  before  the  cUte  of  the  tra^ty.  Whether  or  not 
it  be  a  fact  that  no  awards  between  1904  and  1914  epecifically  state 
that  the  value  of  1008  would  not  be  followed,  it  is  a  fact  that  a  large 
number  of  awards  were  made  for  amounts  generally  believed  to  be 
much  in  excess  of  the  1908  value  of  the  property.  Whether  sudi 
awards  were  so  made  because  of  improvements  placed  upon  the  land 
after  1908  or  because  of  t^nge  of  ownership  at  prices  greater  than 
the  1908  value,  or  for  other  reasons,  is  immaterial.  The  fact  re- 
loains,  and  may  be  viewed  as  a  practical  ooostiructioD  of  the  treatrr, 
that  many  awards  have  been  made  and  paid  for  amounts  appar- 
ently in  excess  of  the  1903  value  and  without  a  statement  by  the 
commission  of  the  rule  it  was  following  in  reaching  a  conclusion  as 
to  the  amounts  to  be  awarded. 

If  the  present  case  were  the  first  instance  of  a  departure  by  the 
commission  from  the  value  of  1903,  if  there  was  a  departure  in  this 
case,  it  would  present  a  somewhat  different  question.  The  account- 
ing officers  of  the  Treasury  have  not^t  any  time  questioned  the 
amoimt  awarded  and  paid  by  the  disbursing  officer  when  a  certifi- 
cate of  award  has  been  presented  and  filed. 

I  think  it  is  well  settled  that  an  international  tribunal  is  vested 
with  broad  powers  to  determine  its  own  jurisdiction,  and  that  when 
a  treaty  provides  that  its  awards  shall  be  final  it  is  but  the  customary 
way  of  settling  disputed  questions.  When  a  tribunal  is  composed 
of  two  representatives  of  each  country  it  is  to  be  expected  that  in 
reaching  an  agreement  as  to  the  value  of  some  property  mutual 
concessions  will  be  involved  and  a  procedure  will  be  adopted  in  the 
nature  of  a  cMnpromisfl.  If  practical  results  are  to  be  obtained, 
the  necessity  is  apparent  for  making  the  conclusion  reached  final  on 
both  parlies. 

If  one  party  to  the  treaty  is  dissatisfied  with  the  action  of  its 
representatives,  the  remedy  as  to  future  cases  appears  to  be  clear, 
but  an  allegation  of  error  of  judgment  as  to  the  law  or  the  facts 
(the  tribunal  having  jurisdiction  of  the  subject  matter  and  the 
parties)  is  not  sufficient  ordinarily  to  render  void  the  award  or  to 
require  other  officers  of  one  of  the  Qoveruuents  to  review  the  facts 
and  the  law  to  determine  wh^lier  or  not  the  allegation  is  well 
founded.  A  deliberate  departure  from  the  rules  laid  down  in  a 
treaty  to  govern  the  tribunal  might  ju8ti.fy  a  refusal  to  pay  the 
award  but  that  is  not  the  atuatitm  here. 

In  view  of  all  the  facts  presented  and  of  tb»  history  of  the  opera- 
tions under  the  treaty  providing  for  -the  joint  land  commission,  I 
am  satisfied  that  the  commission  has  not  so  clearly  exceeded  its  juris- 
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dictioD  in  the  preaait  emn  as  to  justify  the  Comptroller  of  the 
Treuniy  in  declaring  its  award  void.  Therefwe  the  acti<m  of  the 
Auditor  for  the  War  Dcpsrbnent  in  allowing  the  daim  will  be 
affirmed. 

It  may  be  proper.to  state  that  nothing  in  this  decison  is  intended 
to  be  a  ruling  by  this  oBot  as  to  the  meaning  of  the  treaty  or  the 
Panama  Canal  act  of  1912,  or  as  paaaing  npon  the  adequacy  or  in- 
adequacy of  the  amount  awarded  in  this  case  by  the  joint  land  com- 
mismon.  This  (Ace  doee  not  assiime  to  lay  down  roles  of  interpre- 
tation as  a  guide  to  the  joint  land  oommiflsion  or  other  (Acers  con- 
oemed  in  the  expropriation  of  lands  and  property.  All  that  is 
decided  herein  is  that  the  actim  of  the  Auditor  for  the  War  De- 
partment in  aUowing  payment  of  tiiis  award  will  not  be  re- 
versed.   •    •    •  

WOMMiSM  UKTm  PAT,  AMMX. 

The  montUr  IncrMae  ot  par  of  enllated  mat  ot  tbe  Annr  pttrlded  lo  tbe  act 
of  Mar  18^  1S17,  Is  not  to  be  Included  la  tbe  basta  oo  wbldi  to  cmnpute  tbt 
aOperceat  increaae  of  paj  twforalsii  BOrtce. 
Coavtmisr  Warwlak  U  BMntair  af  Tar,  MMf  **>  1*1': 

By  your  indorsement  of  the  24th  instant  decisi<»i  is  requested  as 
to  whedier  the  20  per  cent  increase  for  foreign  service  authorized  to 
be  paid  to  enlisted  men  of  the  Army  under  the  provisions  of  the  act 
of  June  30,  1902  (32  Stat.,  512),  is  to  be  computed  on  the  m<H)thly 
increase  of  pay  aathoriaed  by  the  act  of  May  18, 1917  (Pub.,  No.  12). 

The  provision  in  the  act  of  1902  b  as  follows : 

**Thgt  hereafter  the  pay  proper  of  all  commissioned  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States  comprising  the 
Union  and  the  Territories  of  the  United  States  contiguous  thereto 
shall  be  increased  ten  per  centom  for  <Acers  and  twen^  .per  centum 
for  enlisted  men  over  and  above  the  rates  of  pay  proper  as  fixed  by 
law  for  time  of  peace,  and  the  time  of  such  service  shall  be  counted 
from  the  date  of  departure  from  said  States  to  the  date  of  rrtum 
thereta" 

Section  10  of  the  act  of  May  18, 1917,  provides  that^ 

"  Commencing  June  one,  nineteen  hundred  and  aaventeeD,  and  con- 
tinuing until  the  termination  of  tbe  emergen<7,  all  enlisted  men  of 
the  Army  of  the  United  States  in  active  service  whose  base  pay  does 
not  exceed  $21  per  month  shall  receive  an  increase  of  $15  per  month ; 
*  *  *:  Provided,  That  the  increases  of  pay  herein  auUiorized 
shall  not  enter  into  the  ocanputation  of  continuous-service  pay." 

It  will  be  observed  that  the  20  per  cent  increase  authorized  in  the 
act  of  1902  is  to  be  "  over  and  above  the  rates  of  pay  proper  as  fixed 
by  taw  for  time  of  peace,"  and  tiiat  the  m<mthly  increases  authorised 
under  the  act  of  May  18, 1917,  are  to  continue  mly  until  the  termina- 
tion of  the  emergency.  As  the  rates  of  pay  "  as  fixed  by  law  for 
time  of  peace  "  do  mA  include  these  monthly  increases  provided  for 
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time  of  war,  such  monthly  increasee  can  not  enter  into  the  ctMnputa- 
tion  of  the  20  per  ceot  increase  provided  for  foreign  service.  The 
question  submitted  is  answered  in  Uie  negative. 


The  Oomptroller  of  the  Treasury  will  not  render  a  decision  wblcb,  under  tbe 
Btste  of  the  law  affecting  the  subject  matter  thereof,  he  has  no  power  to 
enforcft 

Where  an  act  carrying  an  approprlatlou  for  tbe  needa  of  a  particular  com- 
tnlsdon  provtdee  that  each  appropriation  aball  be  paid  out  on  tbe  audit  and 
order  of  the  president  of  such  commlssloD,  and  that  such  audit  and  order 
Bball  be  binding  and  concluslva  upon  all  departments  of  the  Qoyeroment 
as  to  the  correctness  of  the  accounts  of  such  commission,  tbe  Comptroller 
of  the  Treasury  Is  without  Jurisdiction  to  render  a  binding  decision  as  to 
the  legality  of  dlshnrsementa  of  public  money  made  by  that  commission 
under  the  condltlona  stated  In  that  act 

Under  the  terms  of  the  appropriation  made  tis  tbe  support  of  the  National 
Forest  Reservation  CommlBslon  the  Comptroller  of  the  Treasury  Is  without 
Jurisdiction  to  render  a  binding  decision  as  to  the  legality  of  payments 
made  by  that  commission  for  rent  of  buildings  in  the  District  of  Gotnmbla. 

ConptToUer  Warwick  to  the  president  et  the  National  Tot eit  Seierratlon 

Oommlidoa,  Kay  M,  1»17: 

I  have  jour  letter  of  Ma;  17,  1917,  requesting  m;  decision  of  a 
question,  as  follows: 

"The  National  Forest  Reservation  Commission,  created  bv  the  act 
of  March  1, 1911  (36  Stat,  963),  has  heretofore  occupied  office  quar- 
ters furnished  by  the  Forest  Service  in  the  Atlantic  Building  on  F 
Street  NW.,  Washington,  D.  C.  The  work  of  the  Forest  Service  has 
increased  to  such  an  extent  that  it  will  no  longer  be  possible  for  that 
service  to  furnish  the  commission  office  space  and,  consequently,  it 
has  become  necessary  to  make  other  arrangements.  Space  can  be 
secured  at  the  present  time  in  a  building  adjoining  that  occupied  by 
the  Forest  Service  if  there  is  authority  for  the  commission  to  pay 
rent  in  Washington,  D.  C. 

"  Section  14  of  the  act  of  March  1,  1911  (36  Stat.,  963),  is  as  fol- 
lows: 

** '  Sec.  14.  That  a  sum  sufficient  to  pay  the  necessary  expenses  of 
the  commission  and  its  members,  not  to  exceed  an  annual  expenditure 
of  twenty-five  thousand  dollars,  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated.  Said  appropria- 
tion snali  be  immediately  available,  and  shall  be  paid  out  on  tne  audit 
and  order  of  the  president  of  the  said  commission,  which  audit  and 
order  shall  be  conclusive  and  binding  upon  all  departments  as  to  the 
correctness  of  the  accounts  of  said  commission.' 

"  Your  decision  is  requested  as  to  whether  the  National  Forest 
Ke9ervati(»)  Commission  is  authorized  to  rent  an  office  in  the  District 
of  Columbia." 

The  act  of  March  8, 1877  (19  Stat.,  370),  provides: 

**  Hereafter  no  contract  shall  be  made  for  the  rent  of  any  building.^^ 
or  part  of  any  building,  to  be  used  for  the  purposes  of  the  Govern- 


702  DECISIONS  or  the  COHPTBOLLBB. 

loent  in  the  District  of  Columbia,  until  iin  appropriation  therelor 
i^all  have  been  made  in  terms  by  Congress,  and  that  this  clause  be 
regarded  as  notice  to  all  contractors  or  lessors  of  any  such  building, 
or  any  part  of  building." 

The  provision  in  the  act  of  1911  that  your  audit  and  order  shall 
be  conclusive  and  binding  is  clearly  intended  as  an  exception  to  the 
general  law  which  makes  the  deciaon  of  the  Comptroller  of  the 
Treasury  final  and  conclusive  upon  the  executive  branch  of  ihe 
Government  on  the  question  of  the  legality  of  disbursements  of 
public  money.  It  is  similar  in  its  purpose  to  the  law  relating  to 
the  salaries  of  Members  of  Congnfes,  found  in  sections  47  and  46  of 
the  Revised  Statutea  As  to  the  amomit  due  for  such  salaries  the 
Comptrollers  have  held  for  many  years  that  they  had  no  jurisdiction 
to  render  a  decision  (2  Comp.  Dec,  339 ;  18  id.,  388). 

Without  power  to  enforce  a  decision  adverse  to  the  payment  of 
rent,  if  one  should  be  made,  I  think  it  is  proper  to  follow  the 
precedents  and  the  plain  indication  of  Congress  that  the  pre^dent 
of  the  commission  should  decide  what  is  a  legal  and  proper  payment 
from  the  appropriation.  I  conclude,  therefore,  that  I  have  no 
jurisdiction  to  decide  the  question  submitt«d,  the  authority  of  the 
Comptroller  being  statutory  and  subject  to  such  exceptions  as  Con- 
gress may  make.  In  reply  to  your  inquiry  I  may  say  that  your  audit 
and  order  as  to  any  expense  will  be  treated  as  conclusive  and  bind- 
ing upon  the  accounting  officers  of  the  Treasury. 


TKATXL  AUOWAHCI,  XATIOirAL  OQABD. 

Wbere  a  member  of  a  Nations!  Guard  orgsnlsatton  In  the  Federal  service  re- 
enlisted  In  the  field,  and  In  a  short  time  thereafter  was  returned  to  bU 
home  rendesvons  with  hts  orKantzatlon  and  was  there  mnatered  oat  of  the 
Federal  service  therewith,  but,  In  conunon  with  the  other  members  of  his 
organlzatloD,  was  not  relenfied  from  his  enlistment  contract  to  serve  the 
State  as  a  member  of  the  organ!  latl  on,  he  Is  not  entitled,  on  such  muster 
out  of  the  Federal  service,  to  travel  allowance  from  the  place  of  such  mas- 
ter out  to  the  place  of  hts  reenllatment,  outside  the  boundaries  of  said  State. 

Decision  bj  Comptroller  Waiwlok,  Jnse  I,  1917: 

Harry  W.  Hanson,  of  La  Crosse,  Kans.,  applied  April  16,  191T, 
for  a  revision  of  the  action  of  the  Auditor  for  the  War  Department 
in  disaUowing,  per  settlement  No.  643,71.4,  dated  April  9,  1917,  his 
claim  for  travel  allowances  on  the  muster  out  of  October  30, 1916,  as 
battalion  sergeant  major,  First  Infantry,  Kansas  National  Guard. 

The  records  show  that  Harry  W.  Hanson  enlisted  in  the  First  In- 
fantry Regiment  of  Kansas  National  Guard  August  8,  1912,  for  a 
term  of  four  years;  appeared  at  rendezvous  of  headquartmv  company 
of  said  regiment  at  Lawrence,  Kans.,  June  28, 1916,  under  the  Presi- 
dent's call  of  June  18, 1916,  and  was  mustered  into  the  service  of  the 
United  States  with  said  company  at  Fort  Biley,  Kans.,  as  battalion 
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sergeant  mmjor,  June  27,  1916 ;  honorftbly  duchuKed  at  Ea^  Paas, 
Tex.,  September  4, 1916,  by  reason  of  expiration  of  term  of  service, 
having  been  held  from  August  8  to  September  4,  1916,  for  conven- 
ience of  the  Government;  reenlisted  in  same  com^tany  September  5, 
1918,  and  mustered  out  of  the  service  of  the  United  States  with  said 
company  October  80, 1916,  at  Fort  Riley,  Kans. 

For  his  Federal  service  from  June  28, 19X6,  to  October  80, 1916,  he 
was  paid,  by  disbursing  officers  of  the  Army,  sums  aggregating 
$284.64,  as  foUows: 
Pay  as  battalion  sergeant  major  from — 

June  23  to  Sept  4,  1&16.  2},  montliB,  at  $40 $96.00 

S^it  1  to  Oct.  30,  1916,  2  months,  at  $40 80. 00 

Glotblng  moaey  on  discharge  of  Sept.  4,  1916 12. 02 

Glothlng  money  on  muster  out  of  Oct.  80,  1616 12.48 

Travd  pay  on  dlKturge  of  Sept.  4, 1916,  from  Eagia  Paaa,  Tex.,  to  fort 

alley,  Kans.,  876  mllM,  at  31  ceWa M.  18 

Total 284.M 

The  second  item  was  a  double  payment  of  (^V  of  $40)  SSJS^  pay 
from  September  1  to  4, 1916. 

By  said  settlement  No.  543,714  the  auditor  disallowed  the  claim 
for  travel  allowances  on  the  muster  out  of  October  30,  1916,  as  fol- 
lows: 

"As  the  soldier  was  transported  with  his  organization  from  Eagle 
Pass,  Texas,  to  Fort  Bitey,  Kansas,  the  place  of  his  muster  out  of 
Federal  service  on  October  30,  1916,  ana  has  not  been  finally  dis- 
charged from  his  reuilistment  of  September  6,  1916,  in  the  National 
Guara,  no  travel  pay  is  due  at  date  of  said  muster  oat.  Said  chtim 
is  therefore  disallowed." 

Section  4  of  the  act  of  May  27, 1908  (35  Stat,  400),  is  worded,  in 
part,  as  follows : 

"*  *  *  That  whenever  tiie  President  calls  forth  the  Organised 
Militia  *  *  •  to  be  employed  in  the  service  of  the  UnitedStates, 
he  may  specify  in  his  call  the  period  for  which  such  service  is  re- 
quired, and  the  militia  so  called  shall  continue  to  serve  during  Uie 
term  so  c^}eciiied,  either  within  or  without  the  territory  of  the  United 
States,  unless  sooner  r^ieved  by  order  of  the  President:  Provided, 
That  no  commissioned  officer  or  enlist«d  man  of  the  Organised  Militia 
shall  be  held  to  service  beyond  the  term  of  his  existing  ccnnmission 
or  enlistment ;     *     *     * " 

By  the  act  of  August  29,  1916  (39  Stat,  633),  making  appropria- 
tions for  the  support  of  the  Army  for  the  fiscal  year  ending  June  30, 
1917,  funds  were  appropriated — 

"For  tranj^Hirtation  of  the  Army  and  its  Huppliee,  *  *  *:  for 
travel  allowance  to  enlisted  mm  on  discharge,  and  members  oi  the 
National  Guard  who  have  been  mustered  into  the  service  of  the 
United  States  and  are  discharged  for  physical  disabilities :  •  •  * : 
Provided  further.  That  when  members  of  the  National  Guard,  who 
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have  been  mustered  into  the  service  of  the  United  States,  have  been 
disdisrged  under  the  order  of  the  War  Department  which  provides 
that  members  of  the  National  Guard  with  de{>endent  families  ma; 
be  mustered  out,  transportation  from  their  position  on  the  Mexican 
border  to  their  homes  may  be  authorized  by  the  Secretary  of 
War;     •     •     *." 

The  act  of  September  8,  1916  (89  Stat.,  810,  811),  provides  that 
nothing  contained  in  said  act  of  August  29, 1916,  supra,  shall  be  con- 
strued as  precluding  the  payment  of  travel  allowance  as  provided,  in 
section  126  of  the  act  approved  June  3,  1916,  to  enlisted  men  of  the 
National  Guard  on  their  discharge  from  the  service  of  the  United 
States  and  the  appropriation  for  the  transportation  of  the  Army 
and  its  supplies  for  the  fiscal  year  1917  shall  be  available  for  this 
purpose. 

This  law  authorized  the  payment  of  3^  cents  per  mile  in  lien  of 
the  tranBportati<Hi  in  the  cases  described  in  said  act  of  August 
29, 1916. 

In  decision  of  this  office  of  June  26,  1916  (22  Comp.  Dec.,  699), 
it  is  said : 

"  It  seems  clear  that  the  option  to  receive  travel  pay  to  the  place 
of  '  enrollment,  or  original  muster  into  the  service '  has  no  applica- 
tion to  a  man  who  enlists  *  *  *  in  the  military  service  as  an 
individual,  as  distinguished  from  entering  the  service  as  a  part  of  a 
recognized  organization.*' 

It  has  been  decided  that  when  the  travel-pay  law  of  June  3,  1916, 
section  126  (89  Stat.,  217) ,  was  enacted,  Congress  evidently  had  in 
mind  that  the  instructions  of  the  War  Department  require  that  in 
all  cases  where  practicable  the  organizations  will  be  returned  for 
mustM"  out  at  their  company  rendezvous,  but  that  in  cases  where 
this  is  impracticable  the  muster  out  will  take  place  at  some  other 
point  from  which  they  are  to  be  transported  at  Federal  expense  as 
organizational  units  of  the  National  Guard  to  their  company  rendez- 
vous ;  that  the  terms  "  discharged  "  and  "  discharge,"  as  used  in  sec- 
tion 126,  are  not  synonymous  with  the  terms  "mustered  out"  and 
** muster  out**;  and  that  men  who  enlisted  as  individuals  and  who, 
after  muster  out,  are  transported  at  Federal  expense  to  the  home 
rendezvous  of  the  organization  in  connection  with  the  movement 
thereto  of  their  organizations  as  National  Guard  units,  are  not  en- 
titled to  travel  pay.    (28  Comp.  Dec,  282.) 

This  soldier  had  a  legal  right  to  the  absolute  discharge  given  him 
September  4, 1916,  and  to  travel  allowance  on  such  discharge  at  the 
rate  of  SJ  cents  per  mile  from  Eagle  Pass,  Tex.,  via  San  Antonio, 
Tex.,  and  Kansas  City,  Mo.,  to  Lawrence,  Kans.,  the  place  of  his 
entry  into  the  Federal  service,  a  distance  of  990  miles.  He  was 
paid  travel  pay  on  such  discharge  for  a  distance  of  975  miles,  being 
a  short  payment  of  (15  miles,  at  3^  cents  per  mile)  68  emit  on  that 
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account.  His  enlistment  on  September  5,  1916,  was  an  enlistment  , 
"  as  an  individual,  as  distin^shed  from  entering  the  service  as  a 
part  of  a  recognized  organization  **  (22  Comp.  Dec.,  699),  and  it  is 
presumed  that  on,  or  soon  after,  October  30,  1916,  the  date  of  his 
muster  out  with  the  company  at  Fort  Riley,  Kans.,  he  was  trans- 
ported with  the  company  at  Federal  expense  tothe  home  rendezvous 
at  Lawrence,  Kane.,  a  distance  of  97  miles.  Upon  the  evidence  pre- 
sented, he  is  not  entitled  to  travel  pay  on  the  muster  out  of  October 
30,  1916  (see  23  Comp.  Dec.,  262).  The  credit  of  53  cents  for  short 
payment  of  travel  pay  on  the  discharge  of  September  1,  1916,  being 
less  than  the  overpayment  of  $5.33,  pay  for  period  from  September 
1  to  4,  1916,  there  is  nothing  due  from  the  United  States  in  this 
case.    Therefore  the  action  of  the  audittw  is  affirmed.    *    •    • 


KILEA6S,  OVnCSRS'  BBSIKTB  COKH,  AUTT. 

Members  ot  tbe  Officers'  Reserve  Corps  of  the  Army  are  entitled,  upon  being 
ordered  to  BcUve  dnty,  to  mileage  allowance  for  travel  performed  In  pro- 
ceedtng  to  their  first  duty  station. 
Oentptroller  Wuwlak  to  the  Bcsretair  of  War,  Jane  S,  Itl7: 

By  your  reference  of  the  28th  ultimo,  my  decision  is  requested 
whether  members  of  tiie  Officers'  Reserve  Corps  are  entitled,  up(»i 
being  ordered  to  active  duty,  to  mileage  for  (favel  in  joining  their 
first  station. 

Vouchers  for  such  mileage  have  been  submitted  to  the  depot  quar- 
termaster at  Washington,  D.  C,  in  the  following  cases: 

David  R.  Hawkins,  captain,  Infantry,  O.  R.  C,  for  travel  May 
3-5, 1917,  from  Cambridge,  Mass.,  to  Fort  McPherson,  Ga. 

Carl  Saye,  captain,  Q.  M.,  O.  R.  C,  for  travel  April  30-May  1, 
1917,  from  Athens,  Qa.,  to  New  Orleans,  La. 

Frank  A.  Evans,  1st  lieut,  Medical  Department,  O.  R.  C,  for' 
travel  May  6-7, 1917,  from  Pittsburgh,  Pa.,  to  Washington,  D.  C. 

The  orders  in  the  case  of  each  of  these  officers  asign  him  to  active 
duty,  direct  him  to  proceed  to  a  specified  station,  and  redte  that  the 
travel  enjoined  is  necessary  in  the  military  service. 

The  national-defense  act  of  June  3, 1916  (S9  Stat,  166),  provides, 
in  section  1 : 

*'  That  the  Army  of  the  United  States  shall  consist  of  the  Rwular 
Army,  the  Volunteer  Aimy,  the  Officers'  Reserve  Corps,  the  Ennst^l 
Reserve  Corps,  the  NatitHial  Guard  while  in  the  service  of  the  United 
States,  and  such  other  land  forces  as  are  now  or  may  hereafter  be 
authorized  by  law." 
and  in  section  37  (p.  189)  that: 

"  The  President  alone  shall  be  authorized  to  appoint  and  commis- 
sion as  reserve  officers  in  the  various  sectitms  of  the  Officers'  Reserve 
Corps,  in  all  grades  up  to  and  including  that  of  major,  such  citizens 
6110'— VOL  28— IT 4S 


706  DBGISIONS  OP  THB  COHPIBOLLEK. 

aa,  upon  exanunation  prescribed  by  tlie  President,  shall  be  found 
physically,  mentally,  and  morally  qualified  to  hold  such  commis- 
fflpns:  *    "    •." 
and  in  section  38  (p.  190)  that: 

"In  time  of  actual  or  threatened  hostilities  the  Presideiit  may 
order  officers  of  the  Officers'  Reserve  Corps,  subject  to  such  subsequent 
physical  examination  as  he  may  prescribe,  to  temporary  duty  with 
the  Regular  Army  in  grades  thereof  which  can  not,  for  the  time 
being,  be  filled  by  promotion,  or  as  officers  in  volunteer  or  other  or- 
ganizations that  may  be  authorized  by  law,  or  as  oflicers  at  recruit 
rendezvous  and  depots,  or  on  such  other  duty  as  the  President  may 
prescribe.  While  such  reserve  officers  are  on  such  service  they  shall, 
by  virtue  of  their  commissions  as  reserve  officers,  exercise  command 

Sipropriate  to  their  grade  and  rank  in  the  organizations  to  which 
ey  may  be  assigned,  and  shall  be  entitled  to  the  pay  and  allowances 
of  the  corresponding  grades  in  the  Regular  Army,  with  increase  of 
pay  for  lengtJi  of  service,  as  allowed  by  law  for  officers  of  the  Regular 
Army,  from  the  date  upon  which  t^ey  shall  be  required  by  the  terms 
of  their  orders  to  obey  the  same :  *    "    *." 

The  mileage  law  in  force  is  the  act  of  June  12, 1906  (34  Stat,  246), 
which  provides: 

"  That  hereafter  officers,  active  and  rotired,  when  traveling  under 
competent  orders  wiUiout  troops,  *  •  •  ^11,  be  paid  seven  cents 
per  mile  and  no  more;  distances  to  be  computed  and  mileage  to  be 
paid  over  the  shortest  usually  traveled  routes,  with  deduction  as 
hereinafter  provided ;  •    *    *." 

The  act  of  April  23, 1908  (35  Stat.,  68),  to  increase  the  efficiency  of 
the  Medical  Department  of  the  United  States  Army  and  authorizing 
the  establishment  of  the  Medical  Reserve  Corps,  provided  in  sec- 
tion 8: 

''  That  in  emergeecies  the  Secretary  of  War  may  order  <^cers  of 
the  Medical  Reserve  Corps  to  active  duty  in  the  service  of  the  United 
States  in  such  numbws  as  the  public  interests  may  require,  and  may 
relifiTe  them  from  such  dnty  when  t^ieir  serncee  are  no  longer 
necessary;  •  *  *." 
and  in  section  9: 

"Tliat  officers  of  the  Medical  Beserre  Corps  when  called  upon 
active  duty  in  the  service  of  the  United  States,  as  provided  in  section 
eight  of  this  act,  shall  be  subject  to  the  laws,  regulations,  and  orders 
for  the  government  of  the  Regular  Army,  and  during  the  period  of 
such  service  shall  be  entitled  to  the  pay  and  allowances  of  first  lieu- 
tenants of  the  Medical  Corps    *     *     *." 

In  a  decision  of  this  office  of  June  16,  1909  (15  Comp.  Dec.,  836), 
it  was  held,  quoting  the  syllabus: 

"An  officer  of  the  Medical  Reserve  Ccurpe  of  the  Anny  ordered  by 
the  Secretary  of  War  to  active  duty  in  the  service  of  the  United 
States  op  account  of  an  existing  emergency,  as  provided  by  the  act 
of  April  23,  1908,  is  not  entitled  to  pay  until  tie  enters  upon  the 
performance  of  such  duty  by  starting  to  his  place  of  duty." 
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Mileage  is  ui  allowuice,  and  tlu  proviaioD  in  the  act  of  June  8, 
1916,  tupra,  that  nserre  t^oera  ordered  to  active  duty  are  entitled 
to  the  pay  and  allowances  of  the  correBpooding  grades  in  the  Begular 
Army  from  the  date  upon  which  (hey  ahall  be  required  by  the  tenns 
of  their  orders,  to  obey  the  same  clearly  entitles  these  officers  to  mile- 
age for  the  travel  performed,  and  if  th«  accounts  are  otherwise 
correct  I  am  of  opiniim  Uutt  their  payment  is  authorized.  The  travel 
in  each  case  was  perftHined  after  the  dat«  vpan  which  they  were 
required  to  obey  their  orders. 


KnXAaB  OT  WITKESSU. 

Where  the  bonndsrles  of  a  United  States  Jadldal  district  are  cotennlnal  with 
those  of  a  State,  a  snbpcena  Issued  br  a  Justice  of  the  peace  of  sach  State, 
under  authority  of  section  1014,  Revised  Statutes,  for  the  attendance  of  a 
witness  at  a  prellmtaarr  hearing  In  a  criminal  cose,  will  run  only  within 
the  limits  of  such  State,  and,  accordingly,  a  witness  who,  pursuant  to  such 
■obptEna,  attends  such  bearing  from  a  point  without  tbat  State,  Is  entitled 
to  mileage  only  for  the  distance  trareled  witbin  the  limits  of  such  State. 


I  have  your  request  of  May  24, 1817,  for  dedswn,  as  follows : 

"  In  the  case  of  U.  S.  vs.  K.  A.  Silvery  and  Henry  Cosman,  charged 
with  violation  of  section  37,  Pena!  Code  1910,  preliminary  hearing 
was  had  before  Thos.  A.  lurkland,  justice  of  the  peace  at  Havre, 
Montana,  on  May  17  and  18,  IdlT,  i^  which  bearijig  Mae  Tangeft 
attended  as  a  witness. 

"  Subpcena  in  order  was  issued  by  Judge  Kirkland  addressed  to 
Miss  Tanges,  whose  address  waa  shown  as    Havre,  Montana.' 

"  Depu^  maJung  service  could  not  locate  her  at  Havre  but  learned 
she  was  at  Delano,  Minn.,  and  return  so  uuide. 

"This  information  was  transmitted  to  the  district  attorney  on 
May  15,  who,  in  view  of  the  fact  that  Miss  Tanges  was  a  witnses  that 
was  badly  needed  for  the  proper  preswtation  of  the  case  set  for  May 
17,  wired  her  at  Delano  to  appear  voluntarily,  which  she  did. 

"The  question  is,  in  view  of  the  circuniBtBnces  set  forth  above, 
particularly  that  sufficient  time  was  not  given  in  which  to  transmit 
subpcena  for  service  through  marshal  <»  Minnesota,  which  would 
have  been  done  if  circunstaacee  permitted,  is  Miss  Tanges  entitled 
to  mileage  from  Delano  to  Havre  and  retuml" 

The  question  presented  involves  the  authority  of  a  justice  of  the 
peace  to  issue  a  subpcena  to  compel  a  witness  in  another  State  to  ap- 
pear before  him. 

Under  section  1014,  Bevised  Statutes,  a  justice  of  the  peace  or  a 
United  States  commissioner  is  directly  empowered,  npon  a  pre- 
liminary hearing  in  a  criminal  case,  to  summon  a  witness  within  his 
district.  (See  United  Statea  v.  Stem,  177  Fed.  Kep.,  479;  9  Comp. 
Dec.,  121.) 
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So  far  KB  the  present  case  is  conc^Tied,  there  is  but  one  judicial 
district  in  the  State  of  Montana,  and,  therefore,  the  subpcena  issued 
by  the  justice  of  the  peace  oould  only  run  within  the  borders  of  the 
State  of  Montana,  and  it  follows  that  the  witness  who  voluntarily 
traTeled  from  without  its  borders  to  attend  the  preliminary  hearing 
before  the  justice  of  the  peace  is  entitled  to  mileage  only  for  the  dis- 
tance that  legally  could  be  reached  by  the  subpcBua. 

You  are  therefore  advised  that  you  are  authorized  to  pay  this  wit- 
ness mileage  only  from  the  point  on  the  Montana  boundary  line 
nearest  to  Delano,  by  the  shortest  and  most  practicable  route,  to 
Havre,  and  return  to  such  point  on  the  Montana  boundary  line.  I>ue 
credit  will  be  given  you  in  your  account  as  marshal  for  the  payment 
80  made. 

lAT  OF  ITAVAL  XILITU. 

Under  the  provisions  of  the  act  of  February  16,  1914,  members  of  tbe  Naval 
Mtlltla  wbo  bare  quallQed  for  the  positions  held  bj  tbem  therein  under  tbe 
standard  prescribed  by  the  particular  State,  Territory,  etc,  under  which 
they  are  serrlng,  but  who  bave  not  qoaltfled  for  rach  poslUoDs  under  tbe 
standard  prescribed  by  the  Secretary  of  the  Navy,  npon  being  .called  out 
In  the  national  defense  for  service  nnder  the  United  States  In  war  are 
entitled  to  be  paid  from  rederal  funds  the  full  pay  of  tbe  grades  or  ratings 
held  by  them  In  tbe  State  service,  from  the  date  of  their  rc^rtlng  at  their 
local  rendesvouB  for  service  under  the  United  States  to  the  date  of  th^r 
formal  acceptance  or  rejection  for  service  under  the  United  States. 

Oomptroller  WaiwlA  t«  le«retaiT  oC  the  Vavy,  lane  I,  1917: 

I  have  your  letter  of  the  24th  ultimo  in  which  you  submit  the  fol- 
fowing  questions  for  decisi<m : 

"  1.  What  is  the  effect  of  the  decision  of  the  Comptroller  dat«d 
March  15, 1917,  ia  the  case  of  P.  A.  Paymaster  Douglas,  of  the  Texaa 
Naval  Militia,  under  the  act  of  August  39, 1916,  upon  the  pay  status 
of  members  of  the  Naval  Militia  who  report  to  tiielr  local  rendezvous, 

Sroceed  under  proper  orders  to  a  central  rendezvous,  there  to  enroll  as 
ational  Naval  Volunteersf 

'*2.  What  is  the  status  as  regards  pay  of  temporary  officers  and 
noncommissioned  officers  of  the  Naval  Militia  who  volunteered  for 
enrollment  as  National  Naval  Volunteers,  but  who  have  not  qualified 
for  their  posititms  as  provided  for  by  the  act  of  February  16, 1914 1 

"3.  During  such  period  as  they  have  not  qualified  in  their  respec- 
tive ranks  and  are  subject  to  examination,  may  they,  if  mustered  in, 
be  paid  at  the  same  rate  of  pay  provided  for  equal  ranks  in  the 
regular  service!  In  other  words,  what  is  their  status,  as  regards 
pay,  when  they  are  not  qualified  t 

"  4.  Do  members  of  the  Naval  Militia  who  fail  physically  to  qualify 
when  presenting  themselves  for  enrollment  as  National  Naval  Volun- 
teers become  entitled,  under  section  8  of  the  act  of  February  16, 1914, 
to  pay  for  the  time  consumed  from  the  date  of  reporting  at  the  local 
rendezvous  to  the  date  of  final  discharge  from  the  service ! 
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"  5.  What  is  the  pay  status  of  a  man  enlisted  in  the  Xaval  Militia 
and  subsequently  enrolled  in  the  National  Naval  Volunteers  who  is 
retained  at  a  local  rendezvous  for  the  purpose  of  being  outfitted  and 
trained  pricnr  to  being  sent  to  a  central  rendezvous?  Under  the  in- 
structions of  the  Kav;  Department,  several  States  are  proceeding 
with  the  further  enlistment  of  members  of  the  Naval  Militia  and  en- 
rollment in  the  National  Naval  Volunteers.  All  ^ch  men  are  to  be 
retained  at  their  local  rendezvous  until  fully  equipped  and  have  re- 
ceived preliminary  training.  In  view  of  the  fact  that  the  Naval 
Militia  nas  been  mobilized  for  Federal  service,  are  these  newly  en- 
listed men,  who  are  retained  at  their  local  rendezvous,  entitled  to  re- 
ceive pay  from  the  Federal  Government,  and  does  this  pay  commence 
on  the  date  of  enlistment  in  the  Naval  Militia  or  date  of  enrollment 
in  the  National  Naval  Volunteers  t  " 

It  is  understood  that,  with  the  possible  exception  of  question  5,  your 
submission  deals  only  with  members  of  the  Naval  Militia  and  the 
National  Naval  Volunteers  who  were  called  out  by,  or  under  author- 
ity of,  the  President,  not  for  purposes  of  instruction  or  training,  but 
in  the  national  defense,  for  active  service  in  war;  and  the  concloBioits 
reached  in  this  decision  are  predicated  on  this  basis  of  facts. 

The  legislation  relevant  to  the  determination  of  the  questions  sub- 
mitted is  contained  in  the  respective  acts  of  February  16,  1914  (38 
St;:  t.,  283, 286) ,  and  August  29, 1916  (39  Stat.,  593, 596,  600) ,  relating 
to  the  establishment  of  the  Naval  Militia  and  the  National  Naval 
Volunteers,  which  legislation  is  in  the  following  terms : 

"  That  of  the  Organized  Militia  as  provided  for  by  law  such  part  of 
tlie  same  as  may  be  dul^  prescribed  in  each  State,  Territory,  and  for 
the  District  of  Columbia  shall  constitute  a  Naval  Militia. 

"  Sbc.  8.  That  in  the  event  of  war,  actual  or  tiireatened,  with  any 
foreign  nation  involving  danger  of  invasion,  or  of  rebellion  against 
the  authority  of  the  Government  of  the  United  States,  or  whenever 
the  President  is,  in  his  judgment,  unable  with  the  regular  forces  at 
his  command  to  execute  the  Taws  of  the  United  States,  it  shall  be  law- 
ful for  the  President  to  call  forth  such  number  of  the  Naval  Militia 
of  a  State  or  of  the  States,  or  Territories,  or  of  the  District  of  Colum- 
bia, as  he  may  Aetstn  necessary  to  repel  such  invasion,  suppress  such 
rebellion,  or  to  enable  him  to  execute  such  laws,  and  to  issue  his  orders 
for  that  purpose,  through  the  governor  of  the  respective  State  or 
Territory,  or  through  the  commanding  officer  of  the  Naval  Militia 
of  the  District  of  Columbia,  from  which  State,  Territoiy,  or  District 
such  Naval  Militia  may  be  called,  to  such  officers  of  the  Naval  Militia 
as  he  may  think  proper." 

•  •*•«*« 

"  Sec.  6.  That  every  officer  and  enlisted  man  of  the  Naval  Militia 
who  shall  be  called  forth  in  the  manner  hereinbefore  prescribed  shall 
be  mustered  for  service  without  further  appointment  or  enlistment, 
and  without  further  professional  examinations  previous  to  such  mus- 
ter, except  for  those  States  and  Territories  and  the  District  of  Colum- 
bia, if  the  case  may  ao  be,  which  have  not  adopted  a  standard  of  pro- 
fessional and  physical  examination  prescribed  by  the  Secretary  of  the 
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Navy  for  the  Navat  Militia,  sod  Whose  officers  and  petty  officers  sball 
not  have  been  examiBed  and  fotmd  qualified  in  accordance  therewith 
by  boards  of  officers  which  shall  be  appointed  by  said  Secretary :  Pro- 
vided, however,^ha.t  any  offioer  or  aJisted  man  of  the  Naval  Militia 
80  qualified  who  shall  refuse  or  neglect  to  present  himself  for  sndi 
muster  upon  being  called  forth  as  mrein  prescribed,  shall  be  subject 
to  trial  by  court-martial  and  shall  be  punished  as  such  court-martial 
shall  direct:     •     •     ••» 

"  Sec.  6.  That  the  Naval  Militia,  whui  called  into  the  service  of  (he 
United  States,  t&all  be  governed  by  the  Navy  regulations  and  the 
articles  for  the  goremm^t  of  ihe  Navy," 

"  Sec.  7.  That  the  Naval  Mititia,  when  eallA}  into  the  service  of  the 
United  States,  shall,  during  their  time  of  aervice,  be  entitled  to  tbe 
same  pay  and  allowances  as  are  or  may  be  provided  by  law  for  tho 
Be«^lar  Navy." 

'^Sec.  8.  Ttiat  when  the  Naval  Militia  is  caUed  into  the  aervioe  of 
the  United  StateSj  or  any  portion  of  the  Naval  Militia  is  called  for^ 
under  the  provisions  of  this  act,  their  pay  shall  commence  from  the 
day  of  their  reporting  in  obedience  to  such  call  at  their  local  ship, 
armory,  or  quarters;  but  this  provision  shall  not  be  construed  to 
authorize  any  species  of  expenditures  previous  to  arriving  at  such 
places  which  is  not  provided  by  easting  laws  to  be  paid  after  their 
arrival  at  such  places."    (38  SUt.,  283,  ^  285.) 

"  That  no  member  of  the  Naval  Militia  shall  be  entitled  to  the 
retainer  pay  herein  provided  for  until  he  has  been  found  qualified, 
boUi  physically  and  profes^onally,  in  accordance  with  the  standard 
prescribed  hv  the  Secretary  of  the  Navy,  and  until  he  has  enrolled  in 
the  National  Naval  Volunteers  hereinafter  provided  iae."  (89  Stat., 
594.) 

"  That  to  provide  a  force  for  use  in  any  emergency,  including  that 
of  actual  or  imminent  war,  requiring  the  use  of  naval  forces  in  addi- 
tion to  those  of  the  Regular  Navy,  of  which  emergency  the  President 
shall  be,  for  the  purposes  of  this  act,  the  sole  judge,  there  is  hereby 
created  a  force,  to  be  known  as  the  '  Naticoial  Naval  Volunteers,'  into 
which  the  President  alone  is  authorised,  onder  such  regulations  as  he 
may  prescribe,  to  at  any  time  enroll,  by  comBBiaaon,  warrant,  and 
enbstment,  respectively,  and  without  ezusinaUon,  such  number  of 
the  (officers  and  men  ot  the  various  branches  of  the  Naval  Militia  as 
he  may  decide  to  so  enroll  from  among  those  oi  the  Naval  Militia  who 
have  theretofore  conformed  to  the  standard  of  profes^onal  and 
physical  examinatitm  prescribed  for  such  officers  and  men  under  sec- 
tion five  of  an  act  entitled  'An  act  to  promote  the  efficiencj^  of  the 
Naval  Militia,  and  for  other  purposes,'  approved  February  stxteenUi, 
nineteen  hundred  and  fourteen,  and  who  may  volunteer  for  such  en- 
rollment; and  may  also  similarly  enroll,  immediately  upon  the  occur- 
rence of  any  such  emergency  (subject  to  their  first  or  subsequently 
passing  examinations  satisfactory  to  him,  or  may,  if  he  shall  think 
best,  enroll  without  any  examination),  such  further  number  of  the 
officers  and  men  of  the  Naval  Militia  as  may  so  volunteer  from  among 
those  of  the  Naval  Militia  who  have  not  theretofore  conformed  to 
said  standards.    Such  officers  and  men,  so  enrolled  by  commission. 
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warrant,  or  enlistment,  shall  be  eli^Ue  and  liable  for  call  for  imme- 
diate service  in  the  erettt  oi  say  auth  emergency. 

"That  the  President  ma;  also,  in  the  event  of  such  emergencry, 
draft  into  the  naval  service  of  the  U^it«d  States  and  enroll  as  mem- 
bers of  the  said  volunteers  as  man^  officers  and  men  of  the  Naval 
Militia  as  he  may  think  best,  and  with  or  without  examination,  as  he 
may  decide,  from  among  thoae  of  the  Naval  Militia  who  shall  not 
tlterrtofore  have  votanteered  and  been  enrolled  in  said  volunteers: 
Provided,  That  no  oommisMoned  or  wlurvit  officer  drafted  or  othcEr- 
wise  enrolled  shall  be  compelled  to  serve  in  said  volunteers  in  a  lower 
rank  or  grade  than  that  which  he  held  in  the  Naval  Militia  at  the 
time  of  being  drafted  or  otherwise  enrolled :  Provided  further,  That 
the  President  may  commission,  warrant,  or  rate  in  said  volunteers 
any  person  who  shall  be  so  enrolled  as  aix>ve."    (39  Stat.,  595,  fi9S.) 

"That  every  person  enrolled  in  said  volunteers  shaJI,  from  the 
date  of  the  call  of  the  President,  and  durine  the  continuance  of  his 
active  service  under  said  oall,  stand  relieved  from  all  duty  as  a  mem- 
ber of  the  Naval  Militia,  and  shall,  during  said  period,  have  in  said 
volunteers  all  the  authority  and  obligations  of  a  person  of  similar 
rank,  grade,  or  rate  in  the  United  States  Navy  or  Marine  Corps,  shall 
be  governed  by  the  laws  and  regulations  for  the  government  of  the 
Navy,  and  shall,  during  bis  time  of  active  service,  be  entitled  to  the 
same  pay  and  allowances  as  are,  or  may  be  hereafter,  provided  hy 
law  for  a  person  of  similar  rank^  grade^  or  rate  in  the  United  States 
Navy  and  Marine  Corps,  respectively."    (39  Stat.,  59*6.) 

"  That,  under  such  regulations  as  the  President  may  prescribe,  the 
Secretary  of  the  Navy  ma^,  upon  the  recommendation  of  the  gov- 
ernor of  any  State  or  Territory,  ot  the  commanding  ganwal  oi  the 
National  Guard  of  the  District  of  Columbia,  authorize  a- limited 
number  of  selected  officers  or  enlisted  men  of  the  Naval  Militia  to 
attend  and  pnrsue  a  regular  course  of  study  at  any  Navy  or  Marine 
Corps  service  school  of  the  United  States,  except  the  United  States 
Naval  Academy;  or  to  be  attached  to  any  Navy  or  Marine  Corps 
command  for  routine  practical  instruotioo;  and  such  officer  or  en- 
listed man  shall  receive,  out  of  any  Naval  Militia  allotment  of  funds 
available  for  the  purpose,  the  same  travel  allowances  and  quarters, 
or  commutation  oi  quarters,  and  the  same  pay,  allowances,  and  sub- 
sistence to  which  an  officer  or  enlisted  man  of  the  naval  service  would 
be  entitled  for  attending  such  school,  collece,  or  practical  coDtse  of 
instruction  imder  orders  frun  proper  naval  authority,  while  in  Ac- 
taal  attendance  at  such  school,  college,  or  practical  course  of  instruc- 
tion :  Provided,  That  in  no  case  ahafl  the  pay  and  allowances  author- 
ized by  tliis  section  exceed  those  of  a  lieutenant  in  the  Navy.*'  (39 
Stat.,  600.) 

Before  proceeding  to  a  specific  consideration  of  the  questions  sub- 
mitted, it  will  be  useful  to  consider  the  relatitm  existing  between 
the  Naval  Militia  and  the  National  Naval  Volunteers  and  the  legal 
incidents  attached  to  such  relation. 

It  will  be  seen  from  the  legislation  quoted  that  in  the  act  of 
February  16,  1914,  the  organization  of  the  Naval  Militia  was  an- 
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thorized  as  &  separate  and  distinct  part  of  the  Organized  Militia  of 
the  sereral  States,  Territoriefi,  and  the  Distrid;  of  Ckdumbia;  and 
that,  probably  owing  in  part  to  the  constitutimal  restrictions  on  the 
use  of  the  militia  as  snch,  the  creation  of  a  force  to  be  known  as  the 
National  Naral  Volunteers  was  authorized  in  the  act  of  August  29, 
1916,  for  service  generally  with  the  Navy  in  time  of  war  or  any  einer> 
gency,  snch  force  to  be  recruited  ezclusiTely  tKaa  the  Naval  Militia, 
the  members  of  which  organisation  mi^t  Totontarily  enroll  in  the 
National  Naval  Volunteers  or  mi^t  be  drafted  into  that  organiza- 
tion by  the  President. 

Evidently  as  an  inducement  to  the  members  of  the  Naval  Militia 
to  enroll  in  the  National  Naval  Volunteers  it  is  provided  in  the  act 
of  August  29, 1916,  that  no  member  of  the  Naval  Militia  shall  be  en- 
titled to  the  retainer  pay  therein  provided  until  he  eball  have  en- 
rolled in  the  National  Naval  Volunteers. 

It  will  thus  be  seen  that  the  National  Naval  Volunteers  is  an  or- 
ganization created  within  the  Naval  Militia;  and  that  enrollment  in 
the  National  Naval  Volunteers  does  not,  ip»o  faeto,  sever  a  man's  con- 
nection with  the  Naval  Militia,  he  retaining  his  status  tiierein,  in- 
cluding his  obligation  to  service  therewith,  save  only  for  such  time  as 
he  shall  be  in  service  as  a  member  of  the  National  Naval  Volunteers. 
Upon  the  termination  of  a  period  of  service  in  the  National  Naval 
Volunteers  his  status  immediately  reverts  to  that  of  a  member  of  the 
Naval  Militia. 

It  follows  that  when  a  member  of  the  Naval  Militia  is  called  oat 
foe  service  as  such  under  the  United  States  in  defense  of  the  nation, 
and  it  is  thereafter  decided  to  enroll  him  for  service  in  the  NaticHial 
Naval  Volunteers,  he  retains  his  status  as  a  member  of  the  Naval 
Militia  in  the  Federal  service  until  he  has  been  accepted  and  placed 
on  duty  as  a  member  of  the  National  Naval  Volunteers;  and  that  ac- 
cordingly during  the  period  from  the  date  of  his  reporting  at  his 
local  rendezvous  as  a  member  of  the  Naval  Militia  for  service  under 
the  United  States,  to  the  date  on  which  he  is  finally  accepted  or  re- 
jected for  service  with  the  National  Naval  Volunteers,  he  retains  all 
the  rights  attaching  to  his  status  as  a  member  of  the  Naval  Militia  in 
the  Federal  service,  including  the  right  to  full  pay  of  his  grade  or 
rating  therein.  This  right  to  pay  as  a  member  of  the  Naval  Militia, 
of  course,  ceases  upon  hia  qualifying  or  being  accepted  for  service 
with  the  National  Naval  Volunteers  and  entering  on  duty  as  such, 
when  be  becomes  entiUed  to  pay  as  a  member  of  that  organization. 

It  is  understood  that  your  submisEdon  deals  with  members  of  the 
Naval  Militia  who  were  called  into  the  Federal  service  as  such  before 
having  qualified  as  members  of  the  National  Naval  Volunteers  and 
your  questions  will  now  be  considered  in  their  order. 

(1)  The  decision  of  this  office  (80  MS.  Comp.  Dec.,  1086,  March  15. 
1917),  cited  in  your  submission,  holds  that  where,  under  the  provi- 
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Bions  of  the  act  of  August  29,  1916  (39  Stat,  600),  an  officer  of  the 
Naval  Militia  was  ordered  by  proper  authority  to  attend  the  Neva) 
Pay  Officers'  School  at  Washington,  D.  C,  audi  officer  is  entjtted  to 
pay  only  while  in  actual  attendance  at  said  school. 

Manifestly  the  holding  of  that  decision  is  applicable  only  to  the 
cases  of  officers  or  enlisted  meax  of  the  Naval  Militia  who  under  the 
provisions  of  the  act  cited  "  attend  and  pursue  a  regular  course  of 
study  "  at  certain  naval  schools,  and  accordingly  you  are  advised  tiiat 
the  decision  cited  has  no  effect  whatever  upon  the  pay  status  of  mem- 
bers of  the  Naval  Militia  who  report  at  their  local  rendezvous,  not  iar 
the  purpose  of  instruction  or  training,  but  for  active  service  under 
the  United  States,  and  who  thereafter  proceed  under  proper  orders 
to  a  central  rendezvons  ioc  the  purpose  of  enrolling  in  the  National 
Naval  Volunteers. 

(2)  It  is  understood  that  by  "temporary  officers  and  noncommis- 
sioned officers  of  the  Naval  Militia  "  in  this  question  is  meant  officers 
and  noDCommissioiied  officers  of  the  Naval  Militia  of  States,  Terri- 
tories, etc.,  that  have  not  adopted  the  standard  of  professional  and 
physical  examination  prescribed  by  the  Secretary  of  the  Navy  for 
the  Naval  Militia,  such  officers  not  having  been  examined  and  found 
qualified  in  accordance  with  such  standard  by  boards  of  officers 
appointed  by  the  Secretary  of  the  Navy.  It  is  provided,  in  effect,  in 
section  i  of  the  act  of  February  16,  1914,  that  all  such  officers  and 
enlisted  men  of  the  Naval  Militia  shall  constitute  an  excepticm  to  the 
general  provision  therein  enacted,  in  that,  upon  being  called  out  for 
Federal  service,  they  shall  not  be  mustered  for  service  under  the 
United  States  without  further  appointment  or  enlistm.ent. 

The  effect  of  this  legislation  iff  to  require  that  before  such  officers 
or  enhsted  men  of  the  Naval  Militia  shall  be  accepted  tor  the  Fed- 
eral service  their  fitness  in  all  prescribed  respects  shall  be  established 
by  proper  examination. 

Section  8  of  the  act  of  February  16, 1914,  hereinbefore  quoted,  pro- 
vides, however,  that  when  the  Naval  Militia  is  called  into  the  service 
of  the  United  States  **  their  pay  shall  coamtence  from  the  day  of 
their  reporting  in  obedience  to  such  coll  at  their  local  ship,  armory, 
or  quarters,"  and,  since  this  provision  deals  with  the  Naval  Militia 
as  it  shall  exist  at  the  time  of  any  such  call  to  Federal  service — that 
is,  as  it  shall  exist  in  the  service  of  the  particular  State,  Territory, 
etc.,  involved,  it  is  dear  that  Congress  here  intended  that  all  officers 
and  enlisted  men  who  in  good  faith  had  qualified  as  members  of 
the  Naval  Militia  under  the  standard  adopted  in  their  particular 
State,  etc.,  shall  be  entitled  to  Federal  pay  from  the  date,  of  thdr 
reporting  for  Federal  service  to  such  date  as  their  fitness  or  unfitness 
formally  to  enter  the  Federal  service  might  be  established,  since  it 
would  be  manifestly  unfair  to  charge  the  officers  and  men  vith  the 
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rasulte  of  the  fnihire  on  the  part  of  their  State  to  establish  n  stand- 
ard  with  Inspect  to  qaaliflcation  for  flernce  in  &e  Naval  Militia  that 
would  eonfonii  to  th«  requirements  of  the  Secretary  of  the  Kavy  in 
this  respect 

In  view  of  {he  coluliderations  stated,  joa  are  advised  that  tempo- 
rary officers  and  noocommissimed  officers  of  the  NaVal  Militia,  as 
thorn  terms  have  hereinbefore  been  explained,  -who,  by  enrolling, 
have  signified  thetr  intention  of  serring  as  National  Naval  Volun- 
teers, but  who  have  not  qualified  under  the  standard  prescribed  by 
the  Secretary  of  the  Navy,  not  only  for  positions  in  which  they 
have  oirolled  in  the  National  Naval  Volunteers,  but  also  for  the 
positions  held  by  them  in  the  Naval  Hititia,  may  lawfully  be  paid 
from  Federal  fimds,  as  membera  of  the  Naval  AGlitia  in  the  Federal 
service,  upon  proper  evidence  showing  the  positions  held  by  them  in 
ttie  Naval  IClitia  in  the  service  of  the  particular  State,  Territory, 
etc.,  the  full  pay  of  snch  positions  from  the  date  of  r«porting  at 
their  local  rendezrons  for  Federal  service  to  the  date  upon  which 
they  are  finally  accepted  or  rejected  for  service  in  the  National  Naval 
Volunteers. 

(8)  For  reasons  stated  above  under  question  (2)  (his  question  is 
answered  in  the  affinnative. 

(4)  This  question  ia  also  answered  in  the  affirmative. 

(5)  The  status  of  the  enlisted  men  involved  in  this  question  is  not 
clearly  stated  therein.  If  they  have  been  enlisted  In  the  Naval 
SClitia  in  the  service,  not  of  the  United  States,  but  of  the  particular 
State,  etc.,  in  which  they  have  been  enlisted,  and  are  being  held  in 
the  service  of  such  State  until  snch  time  as  they  shall  have  been  out- 
fitted, and  trained  to  such  an  extent  as  to  warrant  their  being  called 
into  active  service  under  the  United  States,  it  is  evident  that  during 
such  period  they  will  not  be  entitled  to  pay  from  Federal  funds  as 
members  of  the  Naval  Militia  in  the  Federal  service. 

It  is  stated,  however,  that  the  Naval  Militia  has  been  mobilized  for 
Federal  service,  and  it  is  presumed  from  this  statement  that  the  men 
in  question  (recruits)  have  been  enlisted  directly  into  the  Naval 
Militia  in  the  Federal  service,  and  that,  under  the  direction  of  the 
proper  Federal  authority,  they  are  being  retained  at  their  local  ren- 
dezvous for  the  purposes  stated  in  the  question.  If  such  are  the 
facts,  you  are  advised  that  from  the  date  of  their  enlistment  in  the 
Naval  Militia  in  the  Federal  service  the  men  in  questicm  are  entitled 
to  be  paid  from  Federal  funds  the  full  pay  of  their  ratings,  since 
what  disposition  shall  be  made  of  a  man  after  his  enlistment  in  Uie 
Naval  Militia  in  the  service  of  the  United  States,  or  where  he  shall 
be  assigned  for  dnty  is,  of  course,  purely  an  administrative  matter 
to  be  determined  by  the  proper  naval  authorities. 


r..,z.d.vCoOt^lc 
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mider  the  act  trf  Uay  12,  ISIT,  ■  retired  <^cer  of  the  Harlne  Corps,  not  on 
KCtlTe  dutf ,  but  wbo  has  [jwfunued  sufficient  active  Bervlce  since  retire- 
ment to  complete  an  additional  lustnun  of  Bervice,  is  entitled  to  further 
increase  of  longevity  on  bla  preaeDt  rate  of  pay  on  the  retired  list 

By  virtue  of  the  act  of  May  12,  1917,  a  retired  officer  of  the  Marine  Corps, 
who  is  on  active  duty,  and  who  has  performed  anfllclent  actlye  service 
since  retirement  to  complete  an  additional  lustrum  of  service,  is  entiOed 
to  a  further  bicreaae  of  longevity  on  his  rate  of  pay  while  on  active  doty ; 
and  by  virtue  of  the  act  of  August  29,  WW,  each  an  officer,  in  an  other- 
wise proper  case.  Is  Hitltled,  but  only  while  on  active  dut?.  to  the  pay  of 
the  proper  higher  grade  ttian  that  beid  by  blm  on  the  retired  list,  the  loit- 
gevity  increase  authorlEed  under  the  act  of  May  12,  1817,  to  be  computed 
on  the  pay  of  such  btgjter  grade. 

OOBptroUer  Warwick  to  the  Beer«tary  of  the  Bavy,  7uBe  7,  1017: 

I  have  jour  letter  of  th«  26th  ultimo,  in  which  you  ask  decision  of 
the  following  questions: 

"(a)  Are  retired  officers  of  the  Marine  Corps  not  on  ftctive  dutv, 
who  hare  performed  sufficient  active  eerrice  since  the  date  of  their 
retirement  to  complete  an  additional  lustrum  of  service,  entitled  to 
a  further  increase  for  l<MigeTity  on  their  present  rates  of  pay  on  the 
retired  list! 

"^(h)  Are  retired  officers  of  the  Marine  Corps  who  are  on  active 
duty,  and  who  have  performed  sufficient  active  service  since  the  date 
of  their  retirement  to  complete  an  additional  lustrum  of  service, 
entitled  to  a  further  increase  for  longevity  on  their  rates  of  pay  while 
on  active  duty  and  entitled  to  the  pay  of  a  higher  grade  than  that 
held  by  them  on  the  retired  list  ?  " 

It  appears  from  your  submission  ih&t  the  questions  presented  for 
.  decision  arise  by  reason  of  the  following  provision  of  the  Army 
appropriation  act  of  May  12, 1917  (Public  No.  11,  p.  10) : 

"  That  hereaft«r  any  retired  officer  of  the  Army  who  has  been  de- 
tailed to  active  duty,  and  who  has  since  his  retiremmt,  served  on 
active  detail,  shall  oe  entitled  to  increases  of  longevity  pay  to  be 
computed  as  provided  by  existing  statute  for  the  computation  of 
longevity  pay,  for  the  time  of  his  service  before  retirement  and  on 
active  detail  since  his  retirement." 

While  the  legislation  quoted  deals,  in  terms,  only  with  retired 
officers  of  the  Army,  yet,  ranee  it  relates  only  to  pay,  under  the  pro- 
visions of  section  1612,  Revised  Statutes,  it  is  applicable  also  to  re- 
tired officers  of  the  Marine  Corps.  The  construction  and  scoi>e  of 
such  legislation  is  accordingly  for  consideration. 

The  legislation  here  in  question  is  in  parimaieria  with  sectioi) 
24  of  the  act  of  June  8,  1916  (39  Stat.,  183),  and  should  be  read  in 
connection  therewith.    Said  section  is  as  follows: 

"  That  hereafter  any  retired  officer,  who  has  been  or  shall  be  de- 
tailed on  actire  duty,  shall  receive  the  rank,  pay,  and  allowances  of 
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the  grade,  not  above  that  of  maJM-,  that  he  would  have  attained  in 
doe  coiusB  of  prranodon  if  he  had  remained  oa  the  active  Ust  for  a 
period  beyond  the  date  of  his  rrtirement  equal  to  the  total  amount 
of  time  tmring  which  he  has  been  detailed  on  active  duty  Bince  his 
retirement." 

It  will  be  seen  that  the  legislation  just  quoted  confers  certain 
ri^ts — not,  however,  including  increase  of  longevity  pay — upon  any 
rHired  officer  of  the  Aimy  "■  who  has  been  or  shall  be  detailed  on 
active  duty  " ;  and  by  the  act  of  Hay  12, 1917,  above  quoted,  Congress 
goee  a  step  further  and  confers  upon  such  <^cer  the  right  to  increase 
of  longevity  pay  under  the  conditions  therein  stated.  (See,  in  tiiis 
connection,  23  Comp.  Dec,  58.) 

The  question  whether  Congress  in  oucting  the  provision  quoted 
from  the  act  of  May  12,  1917,  intended  that  retired  officers  should 
be  entitled  to  increase  of  longevity  pay  on  account  of  active  service 
since  retirement  only  while  they  are  actually  engaged  on  active 
du^  or  that  they  shall  also  be  entitled  to  such  longevity  increase 
when  not  on  active  duty  is  involved  in  the  determinaUon  of  the 
questions  submitted,  and  in  this  connecti<Hi  it  is  to  be  observed  that 
the  act  in  question  deals  with  any  retired  officer  "  who  has  been  de- 
tailed to  active  duty,  and  who  hat,  tince  Aw  retireTnent,  served  on 
active  detail." 

While  the  language  of  the  provision  quoted  is  not  as  clear  as 
might  be  desired,  it  would  appear  that  had  Congress  intended  to 
confer  the  right  to  increases  of  longevity  <m  retired  officers  only 
while  on  active  duty  this  object  could  have  been  accomplished  with- 
out the  use  of  the  clause  italicized.  Having  regard  to  the  rule 
of  construction  which  requires  that,  where  possible,  effect  must  be 
given  to  every  clause  and  word  in  a  law,  and  reading  the  act  here 
in  question  in  connection  with  the  act  of  June  3,  1916,  quoted,  it 
must  be  held  that  under  the  act  of  May  12, 1917,  retired  officers  com- 
ing within  its  operation  are  entitled  to  increases  of  longevity  pay,  on 
account  of  active  service  rendered  since  retirement,  not  only  while 
on  such  active  duty  but  also  after  they  have  been  relieved  from  such 
duty.  It  must  also  be  held  that  the  act  in  question  deals  also  with 
Kllowance  of  longevity  credit  for  all  active  service  rendered  by  such 
officers  since  retirement,  including  any  such  service  rendered  before 
the  passage  of  the  act 

Your  6rst  question  is  accordingly  answered  in  the  affirmative. 

Determination  of  the  second  question  submitted  involves  con- 
sideration of  another  law,  namely,  the  act  of  August  29,  1916  (39 
Stat.,  581 ) ,  which  is  in  the  following  terms : 

"  That  hereafter  any  retired  officer  of  the  naval  service  who  shall 
be  detailed  on  active  duty  shall,  wTtile  so  aerving,  receive  the  active- 
duty  pay  and  allowances  of  the  grade,  not  above  that  of  lieutenant 
commander  in  the  Navy  or  of  major  in  the  Marine  Corps,  that  he 
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would  hare  attained  in  dne  course  of  promotion  if  he  had  remained 
on  the  active  list  for  a  period  beyond  the  date  of  his  retirement  equal 
to  the  total  amount  of  time  during  irhich  he  has  been  detailed  on 
active  duty  since  his  retirement." 

It  has  been  held  by  this  office  in  a  decision  of  November  17,  1918 
(28  Comp.  Dec.,  289),  that,  for  reasons  therein  stated,  this  act,  and 
not  the  act  of  June  3,  1916,  above  quoted,  is  applicable  to  retired 
officers  of  the  Marine  Corps  detailed  on  active  duty,  and  that  within 
its  proper  scope  it  governs  the  pay  that  retired  officer  of  the  Marine 
Corps  shall  receive  while  on  such  active  duty. 

It  will  be  seen  that  this  law  clearly  provides  that  retired  officers 
of  the  Marine  Corps  detailed  on  active  duty  shall  while  so  serving 
receive,  with  certain  limitations  therein  stated,  the  active-duty  pay 
of  the  grade  that  they  would  have  attained  in  due  course  of  promo- 
tion had  they  remained  on  the  active  list  for  a  period  beyond  the 
date  of  their  retirement  equal  to  the  period  of  active  duty  performed 
by  them  since  retirement 

Accordingly,  in  view  of  the  considerations  stated,  you  are  advised, 
in  answer  to  your  second  question,  that,  by  virtue  of  the  act  of  May 
12,  1917,  retired  officers  of  the  Marine  Corps  who  are  on  active  duty 
and  who  have  performed  sufficient  active  service  since  the  date  of 
their  retirement  to  complete  an  additional  lustrum  of  service,  are 
entitled  to  a  further  increase  of  longevity  on  their  rates  of  pay  while 
on  active  duty;  and  that  by  virtue  of  the  act  of  August  29,  1916, 
they  are  entitled  while  on  such  active  duty — and  only  while  on  such 
da^ — whenever  the  facts  with  respect  to  their  active  service  since 
retirement  so  warrant,  to  the  pay  of  the  proper  higher  grades  than 
those  held  by  them  on  the  retired  list,  the  longevity  increases  author- 
ized under  the  act  of  May  12,  1917,  to  be  computed  on  the  pay  of 
such  higher  grades. 

nvi  un>  TSM  rxB.  oiht  ikc&kabi  or  oompsvsatiov. 

Employees  of  the  Indian  Service  paid  troat  tribal  funds  are  not  entitled  to  the 
percentage  Increases  of  compensation  provided  In  the  Indian  appropriation 
act  of  March  2,  1917,  unless  their  employment  or  the  use  of  tribal  funds  in 
payment  of  their  salaries  Is  authorized  in  that  act 

CosptroUer  Warwlok  to  the  Bearetarr  <>'  the  Interior,  7viie  •,  U17; 

I  have  your  letter  of  the  6th  instaot  requesting  decision  of  certain 
questions  relative  to  the  application  of  the  provisions  of  section  27 
of  the  Indian  appropriation  act  of  March  2, 1917  (S9  Stat,  993). 

Said  section  is  as  follows: 

"That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum  lesB  , 
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than  $1,200,  and  f<»-  increqaed  eompensation  at  the  rate  of  five  per 
centum  per  annum  to  employees  wno  receive  salaries  at  a  rate  not 
more  than  $1,600  per  annum  and  not  leas  than  $1^00  per  annum,  so 
much  as  may  be  necessary  is  appropriated:  Provided,  The-t  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  m 
this  act  specifically  and  under  lump  sums  or  whose  employment  is 
authorized  herein :    *    *    *." 

Your  questions  will  be  stated  and  conadered  separately. 

"1.  Does  the  act  apply  to  employees  in  the  Indian  Service  now 
paid  from  tribal  or  other  funds  but  whose  positions  are  not  appro- 
priated for  in  the  act  specifically,  nor  under  )ump  sums  and  whose 
employment  is  not  specifically  authorized  therein  1  If  an  affirmative 
answer  be  made  to  the  foregoing,  should  any  distinction  be  made 
between  tribal  funds  authorized  to  be  expended  under  the  act  men- 
tioned and  those  authorized  to  be  expended  under  previous  acts?" 

The  section  in  question  does  not  apply  to  employees  who  ar«  not 
appropriated  for  in  tha  act,  and  whose  employment  is  not  author- 
ized therein.  But  the  mere  fact  that  they  may  be  paid  from  tribal 
funds  does  not  deprive  them  of  the  benefits  of  the  aecticm  if  the  act 
authorizes  their  employment  or  the  use  of  the  tribal  or  other  fund  for 
the  payment  of  their  salary  or  compensation.  If,  in  fact,  the  act 
does  authorize  the  expenditure  of  tribal  or  other  funds  for  the  com- 
pensation of  Federal  employees,  the  provisions  of  the  section  will 
apply  to  such  employees  the  aam«  aa  to  employees  whose  compensa- 
tion is  appropriated  for  out  of  the  general  fund  of  the  Treasury. 
In  the  absence  of  more  definite  information  in  regard  to  the  par- 
ticular class  of  employees  referred  to,  this  question  can  not  be  an- 
swered more  specifically  at  this  time. 

"  2.  If  the  act  does  apply  to  the  employees  referred  to  in  query 
No.  1,  shall  the  increase  in  salaries  be  paid  from  the  funds  from 
which  the  respective  persons  are  now  paid  or  from  Federal  funds 
appropriated  by  the  act  to  cover  other  increases  for  which  it  pro- 
vides f" 

All  increeaee  provided  for  under  ^is  section  are  payable  from  the 
appropriation  therein  made  out  of  the  general  fund  of  the  Treasury. 

"8.  Is  the  office  required,  under  this  act,  to  make  appropriate 
increases  in  its  rates  of  pay  tor  irregular  labor  at  agencies  and  in  its 
irrigation  service  and  in  the  salaries  of  persons  emploved  in  tem- 
porary positions  for  periods  of  from  one  to  six  months?" 

The  increases  do  not  apply  to  irregular  labor  or  temporary  em- 
ployees where  the  compensation  is  not  fixed  for  the  position  but  is 
made  a  matter  of  agreement  at  the  time  the  service  is  uigaged. 

**  4.  Does  the  law  apply  only  to  portions  that  will  be  in  existence 
on  July  1,  1917,  or  also  to  positions  that  may  be  established  during 
the  fiscal  year  1918?" 

It  applies  to  positions  that  may  be  established  during  the  fiscal 
year  1918,  as  well  as  to  those  in  existence  on  July  1, 1917. 
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"  5.  When  the  salary  roll  sh«U  have  b«eo  revised  in  acoordaooe 
with  the  tarms  of  the  set  under  considuntion,  will  it  then  be  oeces- 
sary  to  bring  the  per  capita  cost  of  each  Indiau  Bchool  within  the 
$200  limit  provided  by  the  act  of  September  Y,  1916  (39  Stat,  741), 
and  to  limit  the  amount  paid  for  salariee  or  eonpeosatioa  to  em- 
ployees regularly  employed  at  any  me  agency  to  $15,000  per  ajmum 
and  at  a  consohdated  agency  to  $20;j000  per  annum,  as  provided  by 
the  act  of  August  24,  1912  (87  Stat.,  521),  or  may  theae  limitations 
be  increased  by  a  per  cent  equal  to  the  average  per  cent  of  the  in- 
crease in  the  salary  roll  1 " 

The  increasea  paid  from  the  appropriation  made  under  section  27 
are  not  to  be  ccoisidered  in  ascertaining  whedier  or  not  the  limita- 
tions referred  to  in  the  acts  cited  in  this  question  have  been  exceeded. 
These  limitations  relate  to  ^e  amounts  to  be  expended  under  regular 
appropriations  or  from  tribal  funds,  as  the  case  may,  and  have  no 
application  to  amounts  expended  under  this  special  appropriation 
for  percentage  increases. 

OOHTEAOTS,  XZiXaQ  OV  WOKD  "  ArPKOXXKATIZT  "  AS  VtVO  TEXEXDT. 

Where  a  coatrMt  provided  tbat  deliveries  sbonM  be  made  tli»eander  in  ep> 
proxlmatel]'  90  days,  such  provlsloD  is  not  compiled  with  when  such  dellv- 
eiiee  are  not  mode  until  129  or  13T  days,  ainee,  as  the  word  approxlmattiy 
means  "  near "  or  "  abont."  oelthw  of  these  periods  csa  be  regarded  as 
awroxbnately  90  days. 

Seelalon  by  ConptioUer  Warwlsk,  Ivae  9|  1917: 

The  Grovemor  of  the  Panama  Canal  applied  May  22,  1917,  for  a 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  1997,  dated  May  19,  1917,  wherein  the  auditor  al- 
lowed Bommer  Bros.,  Brooklyn,  N.  Y.,  the  sum  of  ^46.24,  being 
"  amount  erroneously  deducted  as  liquidated  damages  in  payment 
for  material  furnished  the  Panama  Canal  under  W.  O.  69358." 

On  voucher  No.  1086,  January,  1917,  accounts  of  the  disbursng 
clerk,  the  Panama  Canal,  there  was  deducted  for  liquidated  damages 
$117.57,  being  for  89  days'  delay  period  chargeable  to  contractors  at 
■^  per  cent  per  day  on  $3,014.68 ;  and,  on  voucher  No.  1256,  January, 
1917,  there  was  deducted  for  liquidated  damages  $128.67,  being  for 
47  days'  delay  period  chargeable  to  contractors  at  ^  per  cent  per  day 
on  $2,737.56.  Both  vouchers  bear  the  remark  "  Signed  undw  protest 
deduction  inoorrect." 

Payment  of  the  amount  allowed  has  not  been  made  or  accepted, 
the  auditor's  certificate  being  on  file  in  this  office,  having  been  with- 
drawn from  the  Diviuon  of  Bookke^ing  and  Warrants,  Treasury 
Department- 
Appellant  requested  a  reviaon  of  the  auditor's  settlement  and  a 
disallowance  of  the  amount  allowed  for  reasons  stated  by  him  in  his 
report  of  March  22,  1917,  to  the  auditor.  ~,(ll>olc 
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The  facts  appear  to  be  as  follows: 

By  circular  Ko.  1048,  the  Panama  Canal  asked  for  bids  for 
material,  among  which,  under  class  40,  was  die  following: 

Item  112,  816  pairs  6''  S.  A.  spring  butts. 
Item  118,  40  pairs  4"  S.  A.  spring  Dutt& 
Item  114,  621  pairs  5"  D.  A.  spring  butts. 

By  proposal  dated  June  26, 1916,  claimants  agreed  to  furnish  tnd 
deliver  the  material  above  described  at  Colon,  subject  to  all  the  con- 
ditions and  requirements  of  said  circular,  whidi  were  ezpreflsly 
made  a  part  of  the  proposal  and  subject  to  the  terms  and  conditi<Hi8 
c<mtained  in  a  form  of  contract  thereto  aimexed,  the  material  to  be  at 
unit  prices,  respectively,  per  pair,  $3.84,  $2.73,  and  $6^.  The  pro- 
posal was  accompanied  by  a  letter  which  stated  that  if  the  award 
was  made  to  them  delirety  would  be  made  in  approximately  90  days> 

After  the  bids  had  been  received  the  Panama  Canal  authoritiea, 
learning  that  the  material  under  classes  39  and  40  was  urgently 
needed  on  the  Isthmus,  and  that  the  early  delivery  of  the  material 
was  of  the  utmost  importance,  a  telegram  was  sent  on  July  19,  1916, 
to  each  of  the  bidders  under  classes  39  and  40,  as  follows: 

"Circular  ten  forty  eight,  classes  thirty-nine  and  forty,  Isthmus 
authorities  cable  utmost  importance  that  hardware  be  delivered  ear- 
liest possible  date;  can  you  anticipate  deliveiy  mentioned  your  quota- 
tion under  this  circular}  If  so,  advise  return  mail,  stating  time  for 
complete  delivery,  also  what  partial  shipments  can  be  made!** 

Claimants'  reply,  dated  July  19,  1916,  to  said  telegram  was  as 
follows : 

"  Your  telegram  received  relative  to  Circular  No.  1048,  classes  39 
and  40. 

"  We  find  that  we  could  get  out  76  pairs  Ko,  133,  5"  double  ac- 
tion, and  140  pairs  Ko.  lOS,  S"  single  action,  by  August  2  and  fdiip 
on  first  steamer  sailing  after  that  date. 

"  The  balance  we  could  not  really  do  any  better  than  90  days,  as  we 
must  obtain  matenal  from  the  \atisa  mill  and  as  you  probablV  know 
the  mills  are  very  busy  and  months  behind  on  shipments.  We  can 
assure  you,  however,  that  if  you  give  us  the  order  we  would  exert  our- 
selves to  the  utmost  to  give  you  me  very  earliest  possible  delivery. 

"  Please  inform  us  if  we  may  expect  your  order,  so  that  we  can  ^ro- 
ceed  at  once,  as  every  day  counte." 

It  is  stated  that  time  of  delivery  was  a  controlling  fedor  in  the  ac- 
ceptance of  claimante*  bid,  inasmuch  as  another  bidder  was  lower,  but 
the  time  of  delivery  under  his  bid  was  120  days.  All  the  bids  were 
submitted  to  the  authorities  on  the  Isthmus,  and  the  bid  of  claimants, 
for  a  delivery  within  90  days,  was  accepted  by  instructions  of  the 
chief  quartermaster  on  the  Istiunus. 


^dbvGoo^^lc 
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By  W.  O.  No.  69355,  issued  July  28, 1916,  cUimants -ware  requested 
to  supply  the  Psnamt  Cidh)  witJi  the  articles  specified  tbcreiD— 

"  in  accordance  with  the  terms,  conditions,  and  specifications  of  Circu- 
lar 10^8  and  the  prices  named  in  your  proposal  opened  June  26, 1916; 
also  in  accordance  with  your  letter  dated  July  19, 1916," 

In  said  letter  it  was  specified  that  delivery  should  be  made  at  Colon 
at  the  earliest  practicable  date,  but  in  any  event  not  later  than  as 
follows : 

"  140  pairs  No.  105  to  be  shipped  August  11, 1916;  75  pairg  No.  ISt 
to  be  shipped  August  11,  1916;  balance  of  order  to  be  aelirered  not 
later  than  October  27,  1916." 

Claimants  were  notified  by  t«legram  on  July  27, 1910,  of  the  accept- 
ance of  tiieir  bid.    Byletter  of  July  28, 1916,  claimants  stated  that: 

"  The  items  79, 88,  and  94  will  be  delivered  in  approximately  90  days 
at  Colon,  Panama.  On  the  other  three  it«ms  we  propose  to  ship  140 
pairs  5"  sinzle  action  and  70  pairs  5"  double  action  hinges  on  Auk. 
10,  per  SS.   Advance,'  and  the  balance  in  approximately  90  days.* 

By  letter  dated  August  8, 1916,  claimants  stated  that  thay  would  be 
unable  to  guarantee  the  specified  delivery  of  the  material  on  or  before 
October  27,  but— 

"  would  refer  ^ou  to  oiir  original  quotation,  and  also  to  our  letter  of 
July  28,  in  which  you  will  note  that  we  stated  we  would  ship  the  goodf 
in  approximately  90  days." 

The  claimants  farther  stated  in  said  letter: 

"  In  explanation  of  our  inability  to  guarantee  the  90  days'  shipment 
we  wish  to  eaj  we  do  not  operate  a  Brass  rolling  mill  and  we  must 
depend  upon  our  mills  for  delivery  of  the  raw  material,  and,  aa  you 
are  probably  aware,  the  mills  are  exceptionally  busy  and  far  behind 
on  orders.  •  *  •  You  may  rest  assured  the  order  will  have 
special  attention  in  our  worl^  and  evra^thing  possible  dcoie  to 
expedite  the  manufacture.  We  trost  this  ondu^tanding  under  tfa* 
circumstances  will  meet  with  your  approval,  and  would  thank  yoti  t4 
acknowledge  your  acceptance.^ 

By  letter  of  August  5,  1916,  the  Panama  Canal  BHthoritifs  kt 
Washington  wrot«  claimants  as  follows: 

"  We  are  in  receipt  of  your  letter  of  August  3rd,  and  note  your 
statement  regarding  original  bid  under  Circmlar  1048,  providing  Ittt 
delivery  in  approximately  90  days.  We  will  be  govsmed  acoord>- 
ingly,  out  trust  however  that  you  will  make  every  effort  to  even 
anticipate  that  delivery,  as  the  authorities  on  the  Isthmus  are  mak* 
ing  a  strong  effort  to  get  the  buildings  under  construction  in  shape 
for  occupancy  within  three  or  four  months'  time.  It  is  therefore  ex- 
ceedingly urgent  that  material  be  delivered  promptly." 
raw— TOt.  28—17 4t 
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In  bis  appeal  sppellant  nysr 

"  When  the  letter  of  August  6,  1916,  was  written  to  elsimuits  it 
was  not  intended  to  give  away  any  of  the  riffhts  accruing  to  the 
Qovemment  imder  the  acceptance  of  claimants'^  proposal  to  famish 
ihe  material.  One  of  the  conditions  of  the  form  of  contract  attached 
to  Circular  1048,  subject  to  which  claimants'  proposal  was  made,  was 
a  provision  requiring  that  for  any  delay  in  delivery  of  the  material 
there  should  be  deducted  as  liquidated  damages  A  of  Iper  cent  of 
the  undelivered  material  for  each  day  of  the  delay.  The  material 
which  was  required  to  be  diipped  August  11, 1916,  was  duly  shipped 
as  was  required.  The  material,  however,  which  was  required  to  be 
delivered  at  Colon  not  later  than  October  27,  1916,  was  not  in  fact 
delivered  at  that  time.  There  were  certain  causes  named  In  the  con- 
tract, which,  if  causing  delay,  would  authorize  the  allowance  of  ad- 
ditional time  for  completion  of  the  contract.  It  has  been  found  that 
none  of  the  delay  was  due  to  the  causes  named  with  the  exception 
of  one  day  chargeable  to  the  Panama  Canal,  due  to  inaction  of  a 
part  of  the  material,  aggregating  in  value  $3,014.68.  Deaven'  of  the 
material  last  referred  to  was  due  to  be  made  October  27,  1916,  and 
was  in  fact  made  December  6,  1916,  a  delay  of  40  days  beyond  the 
contract  period.  After  giving  credit  to  claimants  of  the  one  day 
which  the  Panama  Canalhad  delayed  them  they  became  chargeable 
with  a  delay  of  39  days  for  which  liquidated  damages  were  deducted 
at  the  rate  provided  for  in  the  contract.  These  damages  ($117.57) 
were  deducted  on  voucher  No.  1086  Januair,  1917,  accounts  of  Virgii 
C.  Miller,  disbursing  clerk,  the  Panama  Canal.  Material  aggregat- 
ing in  value  $2,737.56,  which  also  was  due  to  be  delivered  October  27, 

1916,  was  not  delivered  until  December  13,  1916,  a  delay  of  47  days 
beyond  the  contract  period.  A  deduction  of  $128.67  was  made  as 
liquidated  damages  for  the  delay  on  voucher  No.  1266,  January, 

1917,  accounts  of  said  disbursing  clerk." 

The  question  in  this  case  is  whether  the  letters  of  August  S  and  5 
had  the  effect  of  modifying  the  preexisting  contract,  which  was  one 
of  proposal  and  acceptance.  The  auditor,  by  the  settlement  he  makes, 
evidently  concludes  that  they  do  have  that  effect  as  to  the  matter 
of  delivery,  bat  he  enters  into  no  explanation  of  his  reasons  for  so 
holding. 

It  is  apparent  in  this  case  that  time  of  delivery  was  an  important — 
indeed,  a  controlling— element  in  making  the  award.  Another  bid- 
der, who  had  named  a  period  of  120  days  for  delivery,  was  conader- 
ably  lower  in  the  amount  of  his  bid.  After  the  contract  had  been  let, 
and  an  order  issued-  calling  for  delivery  not  later  than  October  27, 
1916,  whidi  was  just  90  days  after  receipt  of  notice  of  award,  claim- 
ants stated  that  they  would  not  guarantee  ddivery  on  or  before  Octo- 
ber 27,  but  they  still  adhered  to  their  agreement  to  deliver  the  ma- 
terial in  approximately  90  day&  This,  then,  was  the  agreement  of 
claimants  and  the  understanding  of  the  Panama  Canal  aiUhorities. 

It  is  shown  that  a  part  of  the  material  was  not  delivered  until  39 
days  after  the  expiration  of  the  90  days,  and  the  balaiioe  ndb  until 
47  days  after  the  expiration  of  the  90  da^  <        C  lOCH^rc 
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A  Tmriaiaon  of  80  and  47  dajn  is  not  apprmrimately  90  days.  The 
word  "  approximately  "  means  "  near  "  or  "  about"  It  can  not  be 
said  that  129  or  137  days  are  near  or  about  90  days.  (Moore  t. 
United  State»,  196  IT.  S.,  157.) 

I  am  of  opituon  that  clBimanta  were  properly  chargeable  with  the 
liquidated  damages  caused  by  their  default.  The  auditor's  action 
must  be  reversed  and  the  amount  allowed  by  him  must  be  disallowed. 

It  is  not  improper  to  state  that  the  Panama  Canal  authorities  say 
that  the  Panama  Canal  actually  suffered  a  greater  loss  and  damage 
than  the  liquidated  damages  amount  to. 

Upon  a  revision  of  the  above-described  account  I  find  a  difference 
in  favor  of  the  Panama  Canal  of  $246.24. 


Since  an  adveraa  advance  decision  rendered  by  the  ComptroUw  of  the  Ttaxary 
on  Hie  request  of  the  bead  of  an  ezecntive  department,  with  respect  to  a 
dalm  and  baaed  on  an  assumed  statement  of  facts,  does  not  affect  the  right 
of  the  claimant  to  have  tils  claim  settled  by  the  accounting  ofScers  of  the 
Treasury  Dqiartment  on  the  actnal  facta  as  they  may  t»  shown  to  exist, 
tlw  execntlTe  department  concerned  ahould,  In  the  Interest  of  ttie  Oovem* 
ment,  refer  the  datm,  for  settlement,  to  the  proper  auditor  of  tbe  Treas- 
ury Department,  Immediately  after  tbe  renderioK  of  such  decision,  when 
all  the  evidence  with  re^>ect  to  tbe  dalm  la  readily  sTallable. 

OoKptroUer  Warwlek  to  the  Searetarr  «C  Agrlaalture,  7vae  11,  1BI7: 

I  have  your  request  of  June  2, 1917,  for  decision  whether  your  de- 
partment is  authorized  to  pay  Mr.  Herman  Schnltz,  an  employee  of 
tbe  Weather  Bureau,  a  reasonable  price  for  data  furnished  by  him 
as  a  result  of  a  snow  survey  made  at  Cottonwood  Creek.  Idaho,  on 
February  29  and  March  8, 4, 9, 10. 11, 12, 14, 15,  and  16, 1916. 

The  conditions  under  which  these  data  were  secured  and  furnished 
are  stated  by  you  as  follows : 

**  This  survey  consisted  in  making  and  recording  a  large  number 
of  measurements  of  the  depth,  density,  and  area  of  the  accumulated 
snow  over  the  whole  watershed  mentioned.  The  work  was  laborions 
and  dangerous,  requiring  endurance,  skill  in  snowshoe  travel,  and  a 
^oroagh  knowledge  of  the  country.  Mr.  Schultz  was  the  only  man 
available  for  the  work,  and  he  was  employed  on  his  own  time  and 
renionsibility,  just  as  any  out£dder  would  have  been. 

''^While  it  is  true  that  the  work  on  the  survey  was  not  performed 
pursuant  to  a  place  fixed  by  law  or  regulation,  yet  it  had  no  connec- 
tion with  Mr.  Schnltz's  regular  duties,  which  ne  attended  to  fully 
after  he  returned  home  in  toe  evening.  The  work  was  entirely  out- 
side the  scope  of  his  regular  employment,  not  required  by  it,  and  per- 
formed 1^  tiim  volontuily." 
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In  decision  of  Max  ^^  1^1^  (7?  MS.  CcHnp.  Dec,  769),  wpaa  the 
question  presented  by  the  disbursing  c^cer  of  your  depftrtment  ae 
to  his  authority  to  pay  a  voucher  in  favor  of  Mr.  Schultz  in  the 
amount  of  $50,  being  at  the  rat«  of  $5  per  day  for  aervices  rendered 
on  each  of  the  above  days,  it  was  held  that  the  proposed  payment  was 
pn^bited  by  section  1765,  Revised  Statutes  (20  Comp.  Dec.,  323). 

There  being  no  new  evidence  submitted,  the  former  decision  in 
this  case — that  payment  by  the  disbursing  ofiScer  is  not  auUiorized — 
is  adhered  to.  In  any  event,  after  an  adverse  advance  decision,  if  it 
is  detsired  that  further  consideration  be  given  to  a  claim,  it  should 
be  sent  to  the  Auditor  for  the  State  and  Other  Departmoits,  who 
will  act  upon  the  evidence  submitted,  which  may  vary  materially 
from  the  statement  of  fact  upon  which  the  advance  decision  was 
rendered.  He  will  decide  also  the  taw  or  decision  applicable  (22 
Comp.  Dec.,  421).  From  his  settlement  an  appeal  will  be  to  this 
office  and  the  claim  be  disposed  of  finally,  so  far  as  the  executive 
branch  of  the  Government  is  concerned. 

In  view  of  the  fact  that  an  adverse  advance  decision  does  not 
settle  a  claim  and  there  is  no  statute  of  limitation  upon  its  presenta- 
tion to  the  accounting  officers,  it  would  be  a  proper  practice  to  refer 
such  a  claim  to  the  auditor  for  settlement  so  that  it  may  be  disposed 
of  and  not  be  presented  many  years  afterwards. 
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Leave  of  absence  authorized  Id  the  act  of  August  2fl,  1&16,  for  employees  ot 
arsenals,  aavy  yards,  gun  fa<:torie8,  etc,  Is  not  cnmulatlve,  and,  accordingly, 
if  not  allowed  during  the  service  year  In  which  It  accrues  It  may  not 
lawfully  be  granted  In  a  subsequent  service  year. 

An  employee  of  an  srsenal.  navy  yard,  gun  factory,  etc,  who  Is  granted  leavfi 
under  the  act  of  August  29,  1B18,  but  who,  as  a  matter  of  bet.  Is  retained 
on  duty  during  the  entire  period  of  such  "  leave,"  may  not  lawfully  be 
paid  for  such  leave  and  also  for  the  service  performed  by  him  during  the 
period  thereof. 

Comptroller  Warwick  to  tha  Seoretary  of  War,  Tune  IS,  1917: 

I  have  your  letter  of  the  2d  instant'  requesting  decision  of  two 
questions  presented  by  you,  as  follows: 

"  (1)  Does  the  leave  granted  to  employees  under  the  act  of  Angogt 
29,  19X6,  if  not  allowea  during  the  service  vear  in  which  it  accrues 
become  cumulative  so  that  it  can  be  granted  in  a  subsequent  service 
year* 

"  (2)  If  the  said  leave  can  not  be  allowed  to  accnmulate,  can  an 
employee  who  is  granted  leave  be  permitted  to  work  during  the 
period  for  which  His  leave  is  granted  and  be  paid  double  pay  for 
the  said  period!  In  other  words,  can  he  be  paid  for  the  period 
of  leave  granted  him  by  law  and  also  for  services  rendered  by  him 
during  the  period  of  such  leave  ?  " 
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IIm  oftvat  appropriation  act  of  August  S9,  1016  (89  Stat.,  617), 
provides—^ 

**  That  each  nqd  ever;  employee  of  the  navy  yards,  g;un  factories, 
naval  stations,  and  arsenals  of  the  United  States  Goverament  is 
heret^  granted  thirty  days'  leave  of  absence  each  year,  withoat  for- 
feiture of  pay  during  such  leave :  Provided  further.  That  it  shall  be 
lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve  consecu- 
tive months  or  more :  And  provided  further,  That  in  all  cases  the 
heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed:  And  provided  further,  That  not  more  than 
thirty  days'  leave  with  pay  shall  be  allowed  any  such  employee  in 
one  year:  Provided  furthir.  That  this  provisioo  shall  not  be  con- 
strued to  deprive  employees  of  any  aick  leave  or  legal  holidays  to 
which  they  may  now  be  entitled  under  existing  law." 

It  appears  that  your  quesiitms  are  prcanpted  by  a  letter  from  the 
depot  quartermaster  at  Philadelphia,  Pa.,  wherein  he  remarks  that 
ib.9  leave  year  of  a  large  number  of  employees  at  the  Philadelphie 
depot  expires  cm  June  10,  with  considerable  unused  leave  credited 
to  each,  and  suggests  and  recommends  that — 

"  2.  On  account  of  the  national  emergency  and  the  great  necessity 
of  supplying  the  Army  with  clothing  and  equipage  at  the  earlie^ 
date  possible,  it  is  important  and  necessary  that  these  employees  be 
continued  at  work  and  that  no  leave  be  granted  hereafter  except 
under  the  most  exceptional  circumstances. 

"  3.  These  employees  have  been  trained  by  vears  of  experience  to 
perform  their  work  efficiently  and  with  dispatcn.  It  is  impracticable 
to  have  temporary  employees  to  perform  their  work  diirine  any 
leave  which  might  be  granted  the  regular  and  permanent  employees 
at  the  depot  at  this  time. 

"1.  It  IS  therefore  recommended  that  authority  be  granted  to  sus- 
pend the  takine  of  leave  during  existing  national  emergency;  that 
such  fwfeited  leave  be  allowed  to  accumulate  and  be  granted  and 
taken  when  the  services  of  this  class  of  employees  can  better  be 
spared,  or  that  double  pay  be  granted  for  leave  so  forfeited." 

The  act  of  August  29,  1916,  is  the  same  as  the  act  of  February  1, 
1901  (31  Stat.,  746),  in  all  material  respects,  except  that  the  later  act 
grants  30  days'  leave  of  absence  each  year  withoat  forfeiture  of  pay 
instead  of  15  working  days. 

In  an  opinitm  rendered  September  18,  1909  (27  Op.  Att.  Gen., 
618),  the  Attorney  General  held  that  employees  at  this  depot,  except 
those  working  at  a  fixed  rate  of  pay  per  day  or  hour  or  by  the  piece, 
were  entitled  to  leave  of  absence  as  provided  by  the  act  of  February 
1,  1901,  the  word  "  arsenal "  as  used  in  the  act  of  1901  being  broad 
enough  to  include  a  depot  where  clothing  for  troops  is  made  and 
stored,  and  where  military  clothing,  tents,  articles  of  camp  and  gar- 
rison equipment  not  manufactured  by  the  Government,  and  other 
military  supplies  are  stored  and  distributed,  although  arms  and 
munitions  are  not  made  or  stored  therein.  ~ni-io1r 
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You  State  that,  following  the  views  set  forth  in  the  opimon  of  the 
Attorney  General,  the  employees  in  the  quartermaster's  depot  at 
Philadelphia  were  granted  leave  under  the  provifflons  of  the  act  of 
1901,  and  since  the  enactment  of  the  law  of  August  29, 1916,  leave  has 
been  granted  to  said  employees  under  that  txi. 

In  28  Comp.  Dec,  193,  it  was  held  that  the  leave  with  pay  provided 
for  by  the  legislation  of  August  29,  1916,  is  an  abaolate  grant  to  the 
extent  that  it  is  made  an  executive  duty  to  grant  it,  the  only  discre- 
tion being  as  to  the  time  when  it  can  best  be  allowed. 

In  20  Comp.  Dec,  S58,  it  was  held  that  the  leave  act  of  February  1, 
1901,  did  not  provide  pay  for  leave  but  for  leave  with  pay,  and  if  the 
leave  is  not  actually  granted  the  employee  is  not  entitled  to  leave 
pay.   This  decision  is  applicable  here. 

'  If  an  employee  is  allowed  leave,  which  pmupposes  Uiat  he  will 
avail  himself  of  it  and  cease  to  work  for  the  period  granted,  it  dudl 
be  without  forfeiture  of  pay  during  such  leave  period.  If  he  fore- 
goes his  leave  and  it  is  not  allowed,  he  does  not  become  entitled  to 
leave  pay,  but  only  to  the  pay  which  he  earns  by  continuance  on 
duty.  In  other  words,  he  can  not  be  paid  for  the  period  of  leave 
granted  him  by  law  and  also  for  services  rendered  by  him  during  the 
period  of  such  leave.  If  he  actually  takes  the  leave,  his  pay  con- 
tinues the  same  as  if  he  actually  works.  If  he  does  not  take  it  but 
continues  to  work,  he  can  only  have  pay  for  the  services  performed. 
The  law  does  not  give  pay  without  work  except  when  on  leave.  An 
employee  can  not  be  on  leave  and  work  at  the  same  time.  If  he 
works,  he  is  not  on  leave ;  if  he  is  on  leave,  he  is  not  at  work. 

As  to  the  first  question,  the  law  does  not  provide  for  cumulative 
leave.  It  is  specifically  provided  in  the  statute  that  not  more  than 
80  days'  leave  with  pay  shall  be  allowed  an  employee  in  one  year. 

Both  questions  submitted  must  be  answered  in  the  negative. 


auxm  n&  SKAnnrT  tok  death  ov  Bnjsns  kut  of  coah  auAU>, 

BTIDKirCX  IK  KK  CATTU  OF  SKAIH. 

Wbere  a  claim  la  flled  by  the  proper  pereon  aader  the  act  of  May  4,  1882,  for 
compensatlon  for  the  death  of  a  sarfman  to  the  OoaK  Qnard  on  the  ground 
that  Huch  death  waa  due  to  disease  resulting  from  an  Injury  contracted 
by  the  surfman  In  the  line  of  duty  several  years  prior  to  hla  death,  snch 
claim  will  be  allowed  by  the  Comptroller  of  the  Treasnij  when  the  Snrgeon 
General  of  the  PabUc  Health  Service,  the  Governmenfa  chief  medical 
officer  charged  with  the  duty  of  giving  expert  opinions  In  ancb  cases,  is  at 
the  <q;>lnlon  that  the  death  reanlted  from  the  canse  alleged,  and  there  fa 
nothing  to  rebut  the  evidence  of  the  death  from  ancb  canae  except  a 
presumption,  which  is  nothing  more  Qian  a  layman'a  belief  based  aolely 
upon  the  long  period  elapsing  between  the  date  of  the  Incurrence  of  Qie 
Injwy  and  the  death  of  the  surfman. 
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SMMm  br  0«nptreItoT  Wanrkk,  JUm  U.  UlT: 

Minnie  Cramer,  Beach  Haven,  N.  J.,  requested  May  28,  1917,  » 
revisiDn  of  the  action  of  the  Auditor  for  the  Treaatuy  Department 
in  disallowing,  by  certificate  No.  I>6886,  dated  May  7,  1917,  her  claim 
for  $1,400,  amount  due  her  as  widow  of  Darius  Cramer,  late  surfman, 
Coast  Guard  station  No.  118,  who  died  from  injuries  received  in  line 
of  duty. 

The  appellant's  claim  is  bseed  upon  the  provisions  of  section  8  of 
the  act  of  May  4, 1882  (22  Stat,  67),  as  amended  by  section  S  of  the 
act  of  March  26,  1908  (35  Stat.,  46),  and  is  for  the  period  fn»n 
January  21,  191fi,  to  May  31,  1915,  "Miscellaneous  expenses,  etc., 
Life-Saving  Service,  1915,"  $804.84;  and  from  August  1,  1915,  to 
May  81, 1916,  "  Coast  Guard,  1916,"  $700;  and  from  August  1, 1916, 
to  January  20,  1917,  "  Coast  Guard,  1917,"  $895.16;  in  all,  $1,400. 

Section  8  of  the  act  of  1882,  as  amended  by  the  act  of  March  26, 
1908,  is  as  follows: 

"  Sec.  8.  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving 
station  shall  hereafter  die  by  reason  of  perilous  service  or  any 
wound  or  injury  received  or  disease  contracted  in  the  lafe-Saving 
Service  in  the  line  of  duty,  leaving  a  widow,  or  a  child  or  children 
under  sixteen  years  of  Hge,  or  a  dependent  mother,  such  widow  and 
child  or  children  and  dependent  mother  shall  be  entitled  to  receive, 
in  equal  portions,  during  a  period  of  two  years,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe,  the  same 
amount,  payable  quarterly  as  far  as  practicable,  that  the  husband 
or  father  or  son  would  be  entitled  to  receive  as  pay  if  he  were  alive 
and  continued  in  the  service :  Provided,  That  if  the  widow  shall 
remarry  at  any  time  during  the  said  two  years  her  portion  of  said 
amount  shall  cease  to  be  paid  to  her  from  the  date  of  her  remar- 
riage, but  shall  be  added  to  the  amount  to  be  paid  to  the  remaining 
beneficiaries  under  the  provisions  of  this  section,  if  there  be  any; 
and  if  any  child  shall  arrive  at  the  age  of  sixteen  years  during  the 
■  said  two  years,  the  portion  of  such  child  shall  cease  to  be  paid  to 
such  child  from  the  date  on  which  such  age  shall  be  attained,  but  shall 
be  added  to  the  amount  to  be  paid  to  the  remaining  beneficiaries,  if 
there  be  any." 

The  facts  regarding  surfman  Cramer's  injuiry,  illness,  and  death, 
as  stated  by  Mr.  Samuel  E.  Holdzkom,  keeper.  Bonds  Coast  Guard 
station,  are  as  follows: 

"  *  •  *  Darius  Cramer  enlisted  as  a  surfman  in  the  Bonds  Life- 
Saving  station,  5th  district,  I)ecember  1,  1894,  and  served  until 
February  5, 1905,  and  while  on  duty  (patrol)  of  that  date,  he  slipped 
on  the  ice  and  injured  his  right  leg  so  as  to  render  him  unfit  for 
dutv:  he  wa«  under  medicn-1  treatment  until  the  11th,  returned  to 
duty  again  the  12th;  he  always  limped  after  that,  and   he  kept 

Stting  worse  from  year  to  year.  His  leg  got  so  bad  that  he  had  to 
ive  uie  station  January  2, 1911,  for  medical  treatment,  and  he  was 
absent  until  May  81,  1911;  was  reenlisted  August  1,  1911,  and  in 
January  he  was  ordered  away  for  medical  examination  and  was 
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proQoanced  unfit  for  duty  io  the  Life-StTing  Serrioa,  and  waa  dis- 
charged January  6,  1912,  on  account  of  physical  disability;  and  he 
was  unable  to  do  much  manual  labor  up  to  the  time  of  his  death  on 
January  20,  IdlS." 

Accompanying  appellant's  claim  are  several  ce-tificates  of  phyai- 
eians  vho  attended  Darius  Cramer  during  his  illness;  that  is,  from 
IdlO  up  to  the  time  of  his  death,  January  20,  1915. 

On  June  6,  1911,  Dr.  Thomas  C.  Stellwager,  of  Philadelphia, 
wrote: 

"  Dr.  JofilAH  HnUARD^ 

MoTuiKawJan,  If.  J. 
"  My  Deab  Doctok  : 

"  The  patient  whom  you  referred  to  the  Jefferson  Hospital,  a  mem- 
ber of  the  life-saving  crew,  with  an  injury  of  the  hip,  was  examined 
by  Professor  Da  Costa  and  the  consensus  of  his  opinion  was  that 
this  man  suffered  from  an  injury  at  the  time  of  his  tall,  it  may  have 
been  a  partial  dislocation  or  some  other  slight  lesion  of  the  joint 
this  has  been  followed  by  an  artheritis  deformanus  which  at  the 
present  time  has  so  crippled  the  joint  as  shown  by  the  X-ray  photo- 
graph, that  surgical  interference  would  not  be  wise  in  his  case. 

**  What  the  doctor  would  suggest  would  be  the  use  of  iodide  of 
potash  in  increasing  doses,  passive  motion,  and  dry  heat  administered 
by  means  of  a  baking  oven. 

"  He  did  not  feel  tuat  anything  offered  this  patient  very  much  in 
the  way  of  cure,  but  that  the  process  might  be  checked  from  further 
apread  under  your  careful  management    *     *     *." 

On  March  80,  1915,  Dr.  Herbert  Willis,  a  practicing  physician  of 
Beach  Haven,  K.  J.,  forwarded  a  certificate  which  reads: 

"I  attended  Darius  Cramer  from  September,  1910,  at  various 
intervals  up  to  the  time  of  his  death,  which  occurred  January  20th, 
1916. 

"  He  had  arthritis  def ormas.  This  trouble  affected  his  right  hip 
joint  and  from  the  history  I  gathered  at  the  time  I  believe  his  trouble 
was  due  to  an  injury  received  while  in  the  performance  of  bis  duties 
in  the  United  States  Life-Saving  Service.  This  malady  was  chronic 
in  character  and  was  incurable.  It  reduced  his  vitality  to  such  an 
extent  that  it  lowered  his  power  of  resistance  and  at  a  subsequent 
time  carcinoma  or  other  malignant  growth  was  prone  to  develop 
easily,  and  even  in  spite  of  any  treatment  surgically  or  otherwise, 
caused  his  death. 

"During  the  sprii^  of  1914  it  was  veir  evident  that  he  had  a 
carcinomatous  condition  of  the  cervical  glands  which  later  ezteu- 
sivety  involved  other  tissues  of  the  neck  and  throat." 

The  record  shows  that  from  January  2,  1911,  to  May  81,  1911, 
Darius  Cramer  was  absent  from  duty,  his  disability  being  described : 

"Arthritis  deformans.  History  of  injury — right  hip  joint  in- 
Tolved;  subacute  exacerbatious  deformity,  persistence  of  disease, 
r^axationa  of  ligaments,  and  atrophy  of  muscles." 
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Surfman  Cramer  leturned  to  daty  August  1,  IdU;  but,  upon 
reoonunendation  of  tbe  inc^ctor  of  statitais,  was  SMit  to  the  Marine 
Hospital  at  Philadelphia  for  examiQation  on  Deceioher  11,  1911. 

The  surgeon  in  charge  pronounced  him  unfit  for  duty  as  follows: 

"One-half  inch  shortening  of  right  leg  with  tension  of  muscles* 
nround  right  hip  and  some  atrophy  of  right  gluteal  muscles,  fiat 
feet,  chronic  eczema  skin  of  right  popliteal  space  and  of  pubes." 

Certain  difficult  features  are  presented  in  this  case.  While  it  is 
claimed  that  Darius  Cramer  was  injured  on  February  5, 1905,  he  con- 
tinued in  the  service  until  January  6,  1912,  and  was  carried  on  the 
rolls  at  the  rate  of  $700  per  annum  until  August  17,  1913,  under  the 
provisiooa  of  section  7  of  tbe  act  of  May  4,  1882  (22  Stat.,  57).  He 
did  not  die  until  January  20, 1915. 

The  papers  in  this  case  were  referred  to  the  Surgeon  General  of 
the  Public  Health  Service,  who  made  an  indors«nent  thereon  Janu- 
ary ai,  1917,  as  follows: 

"  Respectfully  returned  to  the  Captain  Commandant  U.  S.  C.  G., 
with  the  opinion  that  the  evidence  of  death  herewith  submitted,  and 
that  it  resulted  from  disease  contracted  in  line  of  duty  in  the  Life- 
Saving  Service,  should  be  considered  sufficient." 

The  question  in  this  case  is  one  of  expert  opinion,  whether  tbe 
injury  received  in  1905  caused  the  death  in  1915.  The  appellant  is 
only  entitled  to  be  paid  her  claim  in  case  she  is  able  to  show  that 
her  husband  died  from  an  injury  received  in  line  of  duty. 

The  presumption  that  a  death  in  1916  was  not  the  direct  result 
of  an  injury  or  disease  of  this  kind  received  in  1905,  and  that  pre- 
sumption is  nothing  more  than  a  layman's  belief  founded  upon  the 
long  period  of  time,  must  give  way  to  the  expert  opinion  of  the 
(Jovemment's  own  chief  medical  officer  charged  with  the  official  duty 
of  giving  his  opinion  in  such  cases. 

Upon  the  record  submitted  it  is  concluded  that  the  claim  is  estab- 
lished and  a  certificate  of  difference  will  issue  allowing  it. 


The  act  of  August  22, 1012,  relative  to  pa; meat  of  so-called  "  death  gratiillles  " 
to  beneflclarlea  of  officers  or  enlisted  men  of  tbe  Navy  and  Marine  Odrpa, 
la  applicable  to  the  ulQcers  and  unlisted  men  of  the  Naval  Reaarve  Force, 
tbe  Naval  Militia,  and  the  National  Naval  Volunteers  who  die  while  In  the 
active  service  of  the  United  States. 

Conptnllet  Warwick  to  the  MtertAaxy  ot  tlie  Vavy,  Juaa  19,  1917: 

I  have  your  letter  of  May  12,  1917,  requesting  decision  as  to 
whether  the  provision  in  the  act  of  August  22,  1912  (37  Stat,,  3^), 
bemnafter  quoted,  is  applicable  to  the  officers  and  enlisted,  men  of 
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the  Naral  Bmoito  Force,  tiie  K&val  Militia,  aod  the  National  Naval 
VolnnteeiB  who  die  while  in  the  active  service  of  the  United  Statei. 

The  act  of  August  22, 1913,  provides: 

**  That  hereafter  inunediately  apon  official  notificatim  of  the  death, 
'from  wounds  or  disease  not  the  result  of  his  own  misconduct,  of  any 
office  or  enlisted  man  on  the  active  list  of  the  Navy  and  Marine 
Corps  the  Paymaster  Gleneral  of  the  Navy  B^all  cauae  to  be  paid  to 
the  widow,  and,  if  no  widow,  to  the  children,  and,  if  there  be  no 
children,  to  any  other  dependent  relative  of  such  officer  or  enlisted 
man  previously  designated  by  him,  an  amount  equal  to  six  months* 
pay  at  the  rate  received  by  such  officer  or  enlisted  man  at  the  date  of 
his  death,  less  seventy-five  dollars  in  the  case  of  an  officer  and  thirty- 
five  dollars  in  the  case  of  an  enlisted  man,  to  defray  expenses  of 
interment,  and  the  residue,  if  any,  of  the  amount  reserved  shall  be 
paid  subsequently  to  the  designated  persw." 

The  act  of  August  29, 1916  (89  Stat.,  587),  established,  under  the 
Department  of  the  Navy,  a  Naval  Reserve  Force,  to  consist  of  six 
classes,  and  to  be  composed  of  citizens  of  the  United  States,  who,  by 
oirolling  imder  regulations  prescribed  by  the  Secretary  of  the  Navy 
or  by  transfer  thereto  as  provided  in  said  act,  obligate  themselves 
to  serve  in  the  Navy  in  time  of  war  or  during  the  existence  of  a 
national  emergency  declared  by  the  President 

Members  of  the  Naval  Reserve  Force  may  ba  ordered  into  active 
service  in  the  Navy  by  the  President  in  time  of  war  or  when,  in  his 
opinion,  a  national  emergency  exists.  Those  given  a  provimonal 
grade,  rank,  or  rating  when  first  enrolled  may,  upon  their  appli- 
cation, be  assigned  to  active  service  in  the  Navy  for  such  periods  of 
instruction  and  training  as  may  enable  them  to  qualify  for  and  be 
cmfinned  in  such  grade,  rank,  or  rating.  When  in  active  service  in 
the  Navy,  either  by  order  of  the  President  in  time  of  war  or  national 
emergency,  or  on  their  own  request  for  instruction  and  training,  they 
are  subject  to  the  laws,  regulations,  and  orders  for  the  government 
of  the  Regular  Navy,  and  are  "entitled  to  the  same  pay,  allowances, 
gratuities,  and  other  emoluments  as  officers  and  enlisted  men  of  the 
naval  service  on  active  duty  of  corresponding  rank  or  rating  and  of 
the  same  length  of  service." 

The  act  of  February  16,  1914  (88  Stat.,  288)  provides: 

"That  of  the  Organized  Militia  as  provided  for  by  law  such  part 
of  the  same  as  may  be  duly  prescribed  in  each  State,  Territory,  and 
few  the  District  of  Columbia  shall  constitute  a  Naval  Militia." 

It  further  provides  that  in  the  event  of  war,  actual  or  threatened, 
and  under  certain  other  circumstances,  it  shall  be  lawful  for  the 
President  to  call  the  Naval  Militia  into  the  service  of  the  United 
States,  and  when  so  called  they  shall  be  governed  by  the  Navy  Regu- 
lations and  the  articles  for  the  govemmeit  of  the  Navy,  anid  dull, 
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dorisg  thtir  time  of  such  servioe,  "  be  cutatled  to  the  suda  psy  ttnd 
allowanoee  uj  Are  or  may  be  provided  by  law  tor  the  Begulur  Navy." 

Section  19  of  said  act  also  extends  the  benefits  of  the  pennon  laws 
existing  at  the  time,  of  service  to  all  members  of  the  Naval  Militia 
who  are  disabled  by  reason  of  wounds  or  disabilities  received  or  in- 
curred in  the  naval  service  of  the  United  States  in  time  of  war,  and 
to  the  widows  and  children  of  those  who  die  by  reason  of  ea^ 
wounds  or  disabilities. 

The  act  of  August  29,  1916  (39  Stat.,  595),  created  a  force  to  be 
known  as  the  "  Xational  Kaval  Volunteers,"  into  which  the  President 
alone  is  authorized,  under  such  regulaticms  as  he  may  prescribe,  to 
at  any  time  enroll,  by  commissitHi,  warrant,  and  enlistment,  officers 
and  men  of  the  Naval  Militia,  for  use  in  any  emergency,  including 
that  of  actual  or  imminent  war,  requiring  the  use  of  naval  f<»ces  in 
addition  to  those  of  the  Bagular  Navy. 

1%e  <^cer8  and  men  so  enrolled  are  liable  for  call  for  immediate 
service  in  the  event  of  any  such  emergency. 

Ilie  act  further  provides : 

"That  every  person  enrolled  in  said  Volunteers  shall,  from  the 
date  of  the  call  of  the  President  and  during  the  continuance  of  his 
active  service  under  said  call,  stand  relieved  from  all  duty  as  a  mem- 
ber of  the  Naval  Militia,  and  shall,  during  said  period,  have  in  said 
Volunteers  all  the  authority  and  obligations  of  a  person  of  similar 
rank,  grade,  or  rate  in  the  United  States  Navy  or  Marine  Corps, 
shall  M  governed  by  the  laws  and  regulations  for  the  government 
of  the  Navy,  and  shall,  during  his  time  of  active  service,  be  entitled 
to  the  same  pay  and  allowances  as  are,  or  may  be  hereafter,  provided 
by  law  for  a  person  of  similar  rank,  grade,  or  rate  in  the  United 
wates  Navy  and  Marine  Corps,  respectively,    •    *    *     (89  Stat., 

"That  when  any  officer  or  enlisted  man  of  the  said  Volunteers  is 
disabled  by  reason  of  wounds  or  disabilities  received  in  the  active 
service  of  the  United  States,  when  called  to  duty  under  the  pror 
visions  of  this  act,  he  shall  be  entitled  to  all  the  benefits  of  the  pen- 
sion laws  existing  at  the  time  of  his  service  for  the  benefit  of  mem- 
bers of  the  United  Stetes  Navy  or  Marine  Corps,  respectively,  and 
in  case  such  officer  or  enlisted  man  dies  in  the  active  service  of  the 
United  States,  or  in  returning  to  his  place  of  residence  after  being 
relieved  from  such  active  service,  or  at  any  time  in  consequence  of 
wounds  or  disabilities  received  in  such  active  service,  his  widow  and 
children,  or  previously  designated  dependent  relatives,  if  any,  shall 
be  entitled  to  all  the  henefite  of  such  pension  laws."     (39  Stat,  597.) 

In  23  Oomp.  Dec.,  86,  it  was  held,  quoting  the  syllabus : 

**  The  act  of  May  11, 1908,  as  amended  by  the  act  of  March  3,  1909 
(85  Stat.,  Y36),  relative  to  payment  of  so-called  '  death  gratuities' 
to  beneficiaries  of  officers  or  enlisted  men  of  the  Army,  is  applicable 
to  officers  and  enlisted  men  of  the  Organized  Militia  called  mto  Uie 
military  service  of  Uie  United  States  pnrsnant  to  law." 
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The  Navftl  Seeerre  Foros,  t^e  Ifsval  Militis,  and  tbe  IV^ionftl 
Naval  VolnateerB,  whcm  employed  in  active  service  wt^  tiie  Nevy 
pnnuaat  to  law,  bear  the  ssme  general  relation  to  the  Regular  Navy 
OS  the  Oi^mzed  Militia  called  into  the  military  service  bears  to  the 
Begular  Army. 

I  think  the  principle  of  the  above  decision  in  regard  to  the  Organ- 
ited  Militia  is  equally  applicable  to  the  question  herein  presented, 
vhich  is  answered  in  the  affirmative. 


Iirtereet  accming  on  money  collected  by  a  clerk  ot  a  United  States  fltstrlct 

>    comt  tor  official  services  rendered,  and  deposited  In  bank  ft;  Unr^n  bis 

own  name,  [tending  tbe  rendering  ot  bla  aemlananal  return,  doM  iMt  coo- 

,;;,stltute  an  anolumeot  ot  bla  office  to  be  aoaouated  tor  to  the  United  jttatea 

BMlalon  I17  Comptroller  Warviek,  Tmne  IS,  1917: 

The  Attorney  General  applied,  May  8,  1917,  for  revision  of  the 
a^on  of  the  Auditor  for  the  Stat«  and  Other  Departments  in  settle- 
ment Tfo.  29488,  dated  April  S,  1917,  of  the  emolament  accounts  of 
William  Nelson,  clerk,  United  States  district  court,  district  of  Massa- 
chusetts, for  the  calendar  year  1916,  with  a  view  to  charging  him 
with  the  amount  of  $90.11,  interest  accruisg  on  moneys  collected  by 
him  as  earnings  of  his  office  during  that  year,  if,  in  my  opinion, 
such  moneys  come  legally  within  the  description  of  **  emoluments." 

In  reply  to  my  letter  of  May  12,  1917,  requesting  further  details 
as  to  the  source  and  character  of  the  funds  upon  the  total  of  which 
the  interest  accrued  and  the  manner  in  which  such  funds  are  drawn 
and  held  by  the  clerk,  the  following  extracts  from  the  report  of 
Examiners  Masterson  and  McCanna  on  the  clerk's  office,  dated  April 
15,  1916,  are  submitted : 

*'  Moneys  received  as  '  Miscellaneous  earnings,'  or  for  services  po'- 
formed  other  than  in  cases  and  for  which  a  deposit  had  be«i  pi»- 
viously  made,  inclading  the  clerk's  statutory  filing  fee  in  banknipty 
eases,  are  deposited  by  him  direct  to  his  personal  credit  in  the 
National  Shawmiut  mnk  of  Boston,  in  an  account  desi^ated 
*  William  Nelson.'  The  cash  book  showed  no  balance  of  '  Miscella- 
neous earnings '  at  the  close  of  business  on  September  16,  1915.  Tbe 
amount  of  such  moneys  on  hand  at  the  close  of  business  on  said  date 
was  $130.65.  The  amount  in  the  bank  to  the  credit  of  such  account 
on  the  date  in  question  was  $6,471.99. 

"In  this  account  is  deposited  also  moneys  withdrawn  fron  tht 
account  'William  Nelson,  clerk,  U.  S.  district  court,'  referred  to 
above,  00  account  of  fees  earned  from  time  to  time  lor  aarvieea  tn»- 
dered  in  cases  in  which  depodta  had  previously  been  made;  ris*  to 
such  account  is  depowted  moneys  witibdrawn  from  the  accnent  in  tbe 
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First  Ifational  Bank  designated  'William  Nelflon,  clerk,  U.  3.  dis- 
trict oooTt,  lutarmUzatioD  ftcoount,'  od  aooount  of  fees  in  naturftlin- 
tion  matters  personally  belonging  to  the  clerk. 

"  WMle  such  monejs  ore  depouted  to  his  peisoDal  credit,  no  other 
moneys  are  deposited  to  the  account  in  question,  and  disbursements 
are  made  only  in  payment  of  salaries  of  deputies  and  clerical  assist- 
ants, office  expenses,  and,  of  course,  to  the  clerk  personrily  on  account . 
of  compensation. 

"As  the  total  amount  of  fees  received  from  individuals  uid  corpo- 
rations is  in  excess  of  the  maximum  oompensation  of  the  clerk  al- 
lowed by  law,  and  all  sndi  moneys  are  deposited  to  the  account  in 
question,  the  result  is :  The  clerk  actually  has  moneys  to  his'  personal 
credit  which  must  be  Enallj  accounted  for  bv  him  as  excess  emolu- 
ments, to  be  deposited  to  iiiB  credit  of  the  Ireasarer  of  the  United 
States." 

On  the  basis  of  this  report,  and  as  a  further  r^ly  to  my  letter,  tb« 
Attorney  Cieneral  states : 

"  From  the  foregoing  it  will  appear  (1)  that  the  account  in  ques- 
tion consists  of  earnings  of  the  clerk  in  cases  in  bankruptcy  law, 
equity,  etc.,  miscellaneous  «amiiu;8  of  his  office,  and  the  alerk^a  Bhare 
of  naturalization  moneys;  (2)  ^at  the  account  is  carried  as  a  per- 
sonal account,  although  consisting  solely  of  official  eamiagB  of  the 
clerk,  and  (3)  that  checks  are  drawn  on  this  account  for  payment  of 
deputies,  atetioners,  etc.,  the  clerk's  ^rsonal  compensation,  and  the 
balance  dticfthe  United  States  from  his  earnings.*' 

The  question  presented  by  the  Att(»^ey  General  is  whether,  as  the 
principal  i«  composed  entirely  of  earnings,  the  interest  thereon  con- 
stitutes a  perquisite  of  the  office  within  the  scope  of  emoluments  to 
be  accounted  for  to  the  United  States.  In  other  words,  it  is  a  ques* 
lion  as  to  the  character  of  such  funds  coming  into  the  clerk's  hands. 

Exhaustive  reviews  of  legislation  respecting  fees  and  emoluments 
of  clerks  of  the  Federal  courts  are  found  in  the  cases  of  United  Statea 
V.  Sia,  X20  U.  S.,  169,  and  123  U.  S.,  681,  and  United  States  v.  Mason, 
218  U.  S^  517.  In  these  cases  it  is  particularly  pointed  out  that 
prior  to  1841  clerks  were  undeir  no  obligation  to  render  any  account 
of  fees  or  emolnments  to  the  Government.  They  retained  all  rev- 
enues so  coming  to  their  hands,  but  in  that  and  subsequent  years  the 
legislation  having  the  effect  of  limiting  their  earnings  was  inaugu- 
rated and  continued.  These  caaee  deal  wittt  the  intent  embodied  in 
such  legislation  and  are  persnasive  in  determining  the  character  of 
the  moneys  received  by  the  clerk  in  the  discbarge  of  his  official  duties. 

In  the  above  case  of  the  United  States  v.  BUI  it  was  said : 

"  The  clerk  of  a  court  of  the  United  States  collects  his  taxable 
'  compensation,'  not  as  the  revenue  of  the  United  States  but  as  the 
fees  and  emoluments  of  his  office,  with  the  obligation  on  his  part 
to  account  to  the  United  States  for  aU  be  gets  over  a  certain  sum 
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which  is  fixed  by  law.  This  obligatioD  does  not  grow  out  of  uty 
'  reveoue  law,'  properly  bo  called,  but  jout  of  a  statute  gOTeming 
an  officer  of  a  court  of  the  United  States." 

And  in  the  case  of  United  States  v.  Maton,  after  quoting  this 
extract  from  the  case  of  United  States  v.  BiU,  the  court  said : 

"But,  for  the  reasons  we  have  stated,  even  the  duty  to  pay  the 
surplus  shown  by  the  return  or  audit  is  not  governed  by  the  statutes 
relating  to  embezzlement,  which  have  been  referred  to  in  support 
oi  these  counts.  The  amount  with  which  -the  clerk  is  chargeable 
upon  his  accounting  is  not  the  'public  money'  or  'the  money  or 
property  of  the  United  States'  within  the  meaning  of  their  pro- 
visioDS.  The  fees  and  emoluments  are  not  received  by  the  ders  as 
moneys  or  property  belonging  to  the  United  States,  but  as  the  amount 
allowed  to  him  for  his  compensation  and  office  eroenses  under  the 
statutes  defining  his  rights  and  duties,  and,  with  req>ect  to  the 
amount  payable  when  the  return  is  made,  the  clerk  is  not  trustee 
but  debtor.  Any  other  view  must  ijjnore  not  only  the  practical  con- 
struction which  the  statutes  governing  the  office  have  received  but 
their  dear  intflnt" 

These  statements,  it  is  true,  refer  generally  to  amounts  collected  by 
the  clerk  in  his  official  capacity,  but  in  the  case  of  United  States  v. 
MaeMiRan  (209  Fed.  Bep.,  266)  the  direct  question  was  involved 
whether  interest  moneys  being  received  upon  funds  which  came  to 
and  were  in  the  clerk's  hands  by  virtue  of  his  office  should  be  con- 
sidered and  accounted  for  as  emoluments  of  his  office.  This  question 
comprised  interest  moneys  which  accrued  on  the  clerk's  account  of 
earnings  for  official  services  rendered  which  had  been  withdrawn 
l^  him  from  the  account  of  advance  deposits,  as  well  as  on  the 
fund  constitnted  from  advance  deposits  made  with  tiie  clerfc  by 
litigants  to  secure  costs. 

In  defining  the  scope  of  the  term  emoluments  the  court  said : 

"What  test  is  afforded  in  determining  whether  a  sum  of  money 
received  by  an  official  is  an  emolument  of  his  officel  Certainly  this: 
That  the  c^dal  do  some  act  or  perform  some  service  pursuant  to  the 
obligation  or  sanction  of  his  office  to  or  for  the  benefit  of  the  one 
paying  the  money  charged  to  be  an  emolument;  that  the  one  paying 
the  money  has  the  ri^ht  to  exact  from  the  official  the  rendition  ot  the 
service;  and  the  official  has  the  right  to  exact  the  money  return, 
under  offidal  obligation  or  sanction  of  the  particular  office  to  which 
the  emolument  is  daimed  to  attach.  To  put  it  in  another  way : 
The  payment  moves  to  the  official  in  consideration  of  the  rendition 
hy  him  of  some  official  act  or  service;  the  official  does  the  act  or 
renders  the  service  by  virtue  of  his  office.  The  official  character  of 
the  act  is  his  warrant  for  exacting  the  payment." 

And  held  that  such  Interest  moneys  were  not  emoluments  of  the 
derk's  office  in  the  following  language : 

**  Now,  while  it  is  true  that  the  incumbency  of  the  office  of  derk 
by  an  individual,  his  receipt  of  moneys  for  fees,  emoluments,  or 
deponts  by  litigants,  and  the  deposit  thereof  by  the  derk  in  banks, 
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all  concur  in  famishing  or  cresting  the  occasion  throagh  which  he 
receives  interest  on  the  lunds  in  the  bank,  yet  he  is  not  required  and 
therefore  can  not  and  does  not  deposit  the  funds  in  the  bank  upon 
an  interest-paying  basis  by  virtue  of  his  official'obligation;  nor  can 
or  does  he  exact  the  interest  from  the  banks  under  the  sanction  of 
official  right  or  duty.  Therefore  such  interest  is  not  and  can  not 
be  an  emolument." 

The  court  also  suggested  the  query  if,  prior  to  the  passage  of  the 
statutes  referred  to  above  as  being  passed  since  1841,  the  clerk  had 
deposited  in  bank  all  moneys  received  by  him  as  clerk  and  had  re- 
ceived interest  on  his  daily  credit  balance,  could  it  reasonably  be 
claimed  that  such  interest  money  was  at  that  time  an  emolument  of 
his  office,  and  answered  it  by  stating : 

"It  is  my  judgment  that,  whatever  effect  these  various  statutes 
may  have,  uiey  do  not  have  the  effect  of  transforming  into  fees  and 
emoluments  payments  which,  prior  to  their  passa^,  were  not  fees 
and  emoluments  received  for  the  discharge  of  official  duties.  They 
furnish  no  new  tests  for  determining  the  character  of  funds  received 
by  the  clerk," 

Under  the  foregoing  decisions  it  therefore  seems  to  be  fairly  well 
established  that  interest  moneys  accruing  on  money  collected  by  a 
clerk  for  official  services  rendered,  and  held  by  him  pending  his  semi- 
annual return,  do  not  constitute  emoluments  of  the  clerk's  office  to 
he  accounted  for  to  the  United  States. 

The  auditor's  action  in  eliminating  this  item  of  $90.11,  accrued 
interest,  from  the  emolument  account  in  question  is  affirmed  and  a 
certificate  of  no  difference  will  issue. 
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Under  tbe  provlatona  of  sectloa  2  of  the  sundry  civil  appropriation  act  of  Jnoa 
12,  1917,  authorizing,  under  certain  coDdttlona,  percentage  increaeea  of 
compensation  to  dvllfan  employees  of  the  United  States  the  rate  and  not 
Uie  amount  of  compensation  Is  the  determining  factor  as  to  whether  or  at 
what  rate  an  Increase  Is  to  be  paid  In  any  particular  case;  and,  accord- 
ingly, whether  or  not  an  employee  paid  on  a  per  diem  baslB  fa  entitled  to 
an  Increase  of  compensation  ander  that  act  Is  dependent  upon  the  rate 
of  dally  compensation  fixed  la  bis  case,  and  not  on  the  omonnt  of  annnal 
compensation  that  he  may  receive  at  that  rate. 

Comptroller  Warwick  to  the  Becretary  of  the  Treainry,  June  li,  1917: 

I  have  your  tetter  of  the  12th  instant,  requesting  decision  as  to 
the  application  of  the  provisions  of  section  2  of  the  sundry  civil 
appropriation  act  of  June  12, 1917  (Public  No.  21),  to  per  diem  em- 
ployees and  plate  printers  in  the  Bureau  of  Engraving  and  Printing. 
The  section  in  question  provides: 

"That  to  provide,  during  the  fiscal  year  ninete^  hundred  and 
eij^teen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
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Gr  annum  to  employees  who  receive  salaries  at  a  rate  per  aimniD 
s  than  $1^00,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
not  more  (Jbaii  $1,8(^  per  annum  and  not  less  than  $1^00  per  annum, 
so  much  as  may  be  necessary  is  appropriated :  Provided,  That  this 
section  shall  only  apply  to  the  employees  who  are  appropriated  for 
in  this  act  Bpecificallv  and  under  lump  sums  or  iriiose  employment 
is  authorized  herein,  out  ^all  not  include  employees  of  Hm  Panama 
Canal  on  the  Canal  Zone:    •    •    •." 

It  is  the  rate  and  not  the  amount  of  compensation  that  is  made 
the  determining  factor  as  to  whether  or  at  what  rate  the  increase 
provided  under  this  section  is  to  be  paid,  and  a  per  annum  rtte  is 
made  the  basis. 

A  salary  at  the  rat«  of  $1,200  per  annom  is  sqmvaleDt  to  $100  per 
month  and  $3.38^  per  day,  and  a  salary  at  the  rate  of  $1,800  per 
annum  is  equivalent  to  $150  per  month  and  $5  per  day.  Therefore, 
in  determining  a  per  diem  employee's  right  to  the  increase  it  is  these 
per  diem  rates  that  are  to  be  considered  and  not  the  amount  of  annual 
compensation  that  he  may  receive  at  the  rate  paid  to  him. 

If  a  per  diem  employee  whose  compensation  is  paid  from  a  lump- 
sum appropriation  made  in  the  act  above  cited  receives  compensatioD 
at  a  rate  less  than  $3.33J  per  day  he  will  be  entitled  to  the  10  per  cent 
increase  for  each  day  that  he  is  entitled  to  receive  compensation  at 
such  rate,  regardless  of  whether  he  may  be  in  a  pay  status  365  days, 
318  days,  or  only  200  days  during  a  year.  Likewise,  if  his  rate  of 
cranpensation  is  not  less  than  $3.33j  per  day  and  not  more  than  $5 
per  day  he  will  be  entitled  to  the  5  per  cent  increase,  and,  if  his  rate 
of  compensation  is  more  than  $9  per  day,  he  will  not  be  entitled  to 
any  increase,  even  though  the  total  compensation  actually  received 
by  him  during  the  year  does  not  exceed  $1,800. 

Where  a  per  diem  employee  is  required  to  work  only  a  fixed  num- 
ber of  hours  per  day,  and  is  allowed  overtime  pay  at  the  same  or  a 
higher  rat«  for  work  in  excess  of  the  fixed  number  of  hours,  he  will 
be  entitled  to  a  percentage  increase  on  the  overtime  rate,  subject  to 
the  same  limitations  and  rules  of  computation  as  apply  to  regular 
time.  For  instance,  if  a  per  diem  employee  who  is  paid  at  the  rate 
of  $3  per  day  on  an  8-hour  basis,  with  a  50  per  cent  increase  for 
overtime,  should  work  16  hours  in  1  day,  he  will  be  entitled  to  the 
10  per  cent  increase  on  his  regular  time  rate  and  a  5  per  cent  increase 
on  his  overtime  rate,  making  his  total  compensation  for  the  16  hoars 
($3  plus  SO  cents,  $4.50  plus  22]^  cents)  $8,025;  and  if  the  same 
employee  ^ould  work  only  12  hours  his  total  compensation  would 
be  $6.6925. 

Plate  printers  are  pieceworkers,  and  it  has  been  held  that  piece- 
WMkers  are  entitled  to  the  percentage  increase  on  the  same  basis  and 
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subject  to  the  same  rules  and  reettictionB  as  are  per  diem  employees, 
the  amount  of  compensation  earned  each  day  at  the  established  piece 
rate  being  regarded  as  the  per  diem  rate  for  the  purpose  of  com- 
pntiug  the  increase.    See  28  C<Hnp.  Bee,  691. 
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Section  2  o(  the  suDdry  civil  appropriation  act  of  June  12,  1917,  anthortiing 
percentage  Increases  ot  compensation,  la  applicable  only  to  employees  of  the 
United  States;  and,  accordingly,  ancli  Increases  may  not  lawfully  be  paid 
to  atnplo^ea  of  Howard  nniveraltjr,  which  lostUutlon.  althotu^  aided  by 
Federal  approprlatloas,  is  not  a  Oovemment  establistiment 

CoawtrallcT  Warwlek  to  the  Searetary  of  the  Interioi,  Jum  14,  1B17: 

I  have  your  letter  of  May  28, 1917,  requesting  dedsion  of  a  qoestion 
presented  by  the  secretary  of  Howard  University,  as  follows: 

"  The  sundry  civil  bill  now  pending  carries  s  provision  <rf  $101,000 
for  HowBi^  University,  $65,000  of  which  is  for  maintenance  and 
salaried-  Section  2  of  the  bill  provides  an  increase  in  compensation 
to  certain  classes  of  employees  that  are  enumerated.  We  desire  to 
ask  if  this  paragraph  applies  to  the  employees  of  the  uuivertaty, 
whether  paid  per  annum,  per  month,  or  per  day,  and  who  are  now 
paid  in  whole  or  in  part  from  the  Government  appropriation." 

Section  2  of  the  sundry  civil  appropriation  act  x>t  June  12,  1917 
(Public,  No.  21),  provides: 

**That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensatitm  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum  less 
than  $1,200,  and  for  increased  compensation  at  the  rate  of  five  per 
centum  per  annimi  to  employees  who  receive  salaries  at  a  rate  not 
more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum,  so 
much  as  may  be  necessary  is  appropriated ;  Provided,  That  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  in 
this  act  specincally  and  under  lump  sums  or  whose  employment  is 
authorized  herein,  but  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone:    *    *     *." 

I  am  of  opinion  that  the  only  employees  for  whom  increased  com- 
pensation is  provided  under  this  section  are  employees  of  the  United 
States.  While  Congress  makes  certain  appropriations  to  help  main- 
tain Howard  Univeraty,  said  institution  is  not  a  Government  eetab- 
lishment  and  its  employees  are  not  in  any  sense  employees  of  the 
United  States  (11  Comp.  Dec.,  447;  12  id.,  412;  45  MS.  Comp.  Dec, 
2217,  June  27, 1908;  68  id.,  1241,  Dec.  18,  1912). 

You  are  advised,  therefore,  that  the  provisions  of  said  section  do 
not  apply  to  employees  of  Howard  University. 
miO'^vtM.  23— IT «T 
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Fl^d  derkfi  In  the  Quartermaster  Corps  ol  the  Army,  Dot  being  drlUan  em- 
ployees of  the  Dnlted  States,  are  not  entitled  to  percentage  loa^eases  of 
compensation  aathorlzed  In  the  Army  ^tproprlation  act  of  May  12,  1917, 
for  Bucb  dvlllan  employees. 

CoBptToUer  Wanrlok  to  X.  J.  Tlmberlake,  UenteasKt  mloael,  anartermastei 

Corpi,  Valted  Btttet  Army,  Iniie  11.  1917: 

I  have  your  letter  of  the  11th  instant  submitting  certain  questions 
lelatiTe  to  the  application  of  the  provisions  of  the  act  of  May  12, 1917 
(Public  No.  11),  which  reads  as  follows: 

"  Provided  further ^  That,  during  the  fiscal  year  nineteen  hundred 
and  eighteen,  all  civilian  employees  in  the  Military  Establishment, 
including  on  the  lump-sum  rolls  only  those  persons  who  are  carried 
thereon  at  the  close  of  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  seventeen,  shall  receive  increased  compensation  at  the 
rate  of  ten  per  centum  per  annum  to  such  employees  who  receive 
salaries  or  wages  in  such  establishment  at  a  rate  per  annum  of  less 
than  $1,200,  and  increased  compensation  at  a  rate  of  five  per  centum 
per  annum  to  such  employees  who  receive  salaries  or  wages  in  such 
establishment  at  a  rate  of  not  more  than  $1,S00  per  annum  and  not 
leas  than  $1,200  per  annum:  And  provided  further.  That  so  much  as 
may  be  necessarv  for  this  purpose  is  hereby  appropriated  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated." 

Your  questions  will  be  stated  and  considered  separately. 

"  1.  Will  the  increased  compensation  apply  to  field  clerks.  Quarter- 
master Corps  t " 

As  field  clerks,  Quartermaster  Corps,  are  not  civilian  employees 
(80  MS.  Comp.  Dec.,  321,  January  26,  1917),  they  are  not  entitled  to 
the  increases  in  question. 

"  2.  Does  the  act  apply  to  the  civilian  employees  appropriated  for 
under  the  head  of  '  Permanent  establishment,  U.  S.  Military  Acad- 
emy,' and,  if  so,  are  the  civilian  instructors  whose  compensation  does 
not  exceed  $1,800  per  annum  included? " 

I  am  of  opinion  that  the  Military  Academy  is  a  part  of  the 
A^itary  Establishment  within  the  meaning  of  the  above-quoted  pro- 
visions. You  are  advised,  therefore,  that  the  increases  provided  are 
applicable  to  civilian  employees  at  the  academy,  including  civilian 
instructors,  subject,  of  course,  to  the  limitations  with  respect  to 
rates,  etc. 

"  3.  Are  per  diem  employees,  such  as  mechanics,  laborers,  etc.,  who 
are  paid  from  lump-sum  appropriations  under  ather  the  Army  or 
Military  Academy  appropriation  bills,  whose  positions  are  more  or 
less  permanent  but  are  subject  to  be  laid  off  as  the  exigencies  of  the 
service  may  require,  entitled  to  this  increase?  As  an  example:  In 
the  case  of  a  mechanic  who  has  been  employed  here  for  a  number  of 
years  but  whose  service  is  broken  owing  to  the  fact  of  having  been 
laid  off  at  different  times  on  account  of  lack  of  work  or  Appropri- 
ations, but  who  may  be  in  service  on  June  30,  1917." 
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Such  of  the  per  diem  employees  referred  to  in  this  question  as  are 
carried  on  the  rolls  at  the  close  of  the  fiscal  year  ending  June  30, 1917, 
will  be  entitled  to  the  increases,  subject  to  the  restrictions  with  respect 
to  rates. 


ZTTE  AXB  TEN  VEK  CEITT  HTCEZASE  OF  C0KFZ5SATI0ir. 

Section  2  of  the  simdry  dvll  approprlKtloa  act  of  June  12,  1917,  antborlElng, 
under  certain  conditions,  payment  of  percentage  Increases  of  compensation 
to  civilian  employees  of  the  United  States  is  applicable,  tn  an  ottaerwise 
proper  case,  to  an  employee  of  the  National  Home  for  Disabled  Volunteer 
Soldiers  holding  a  position  designated  or  created  by  the  maoagere  of  that 
home  under  authority  of  section  4^9,  Revised  Statutes. 


I  have  your  letter  of  May  5,  1917,  submitting  for  decision  the 
following : 

"2.  The  act  of  Aug.  18, 1894  (28  Stat,  412),  contained  the  follow- 
ing provision : 

" 'That  the  Board  of  Managers  shall  classify  all  the  officers  and 
employees  of  the  National  Home  for  Disabled  Volunteer  Soldiers 
and  establish  a  rate  of  pay  and  allowances  for  each  class,  and  the 
rate  so  established  shall  not  be  increased  by  fees,  perquisites,  allow- 
ances, or  advantages  under  any  pretense  whatever ;  and  no  employee 
shall  be  borne  on  more  than  one  pay  roll  or  voucher.' 

"  Under  this  provision  the  Board  of  Managers  prescribes  a  sched- 
ule of  pay  and  allowances  for  each  fiscal  year,  the  payments  being 
made  from  lump-sum  appropriations. 

"  3.  Does  the  increase  m  pay  provided  in  section  2  of  the  sundry 
civil  bill  for  the  fiscal  year  1918  (H.  B.  11)  apply  to  all  such 
employees  of  the  National  Home  paid  at  a  monthly  or  per  diem  rate 
not  exceeding  $1,800  per  annum? 

"4.  Section  4829,  Revised  Statutes,  provides  that  the  'officers  of 
the  National  Home  shall  consist  of  a  governor,  deputy  governor,  a 
secretary,  and  a  treasurer,  and  such  other  oflicers  as  the  managers 
may  deem  necessary.'  Under  this  last  clause  the  Board  of  Managers 
has  designated  as  officers  of  the  home  such  persons  as  hold  the  various 
positions  of  surgeon,  assistant  surgeon,  quartermaster,  commissary 
of  subsistence,  adjutant,  inspector,  and  chaplain,  few  of  whom  receive 
salaries  in  excess  of  $1,800  per  annum. 

"  5,  Does  the  increase  in  pay  apply  to  officers  so  designated  by  the 
Board  of  Managers  under  autnonty  of  said  section  4829,  E,  S. ! 

"  6.  Is  the  secretary  of  the  Board  of  Managers,  for  whom  a  specific 
appropriation  of  $500  per  year  is  made  (under  the  head  *  Board  of 
Managers'  in  the  appropriation  bill),  entitled  to  the  increase  of  ten 
per  cent? 

"  7.  Are  employees  paid  by  the  piece — as  for  making  clothing  in 
the  general  depot — entitled  to  such  increase  in  the  rate  established 
Ir^  tne  Board  of  Managers  in  the  annual  schedule  of  pay  and 
allowances  t " 
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The  requirements  of  this  office  to  render  a  decision  at  the  request 
of  a  disbursing  officer  nece68itaf«  the  submission  of  the  voucher 
which  is  before  the  disbursing  officer  for  payment  Tliis  will  be 
waived  in  the  present  instance. 

The  provision  in  the  act  of  1894,  supra,  relative  to  increase  of  pay, 
is  a  restraint  upon  administrative  action  and  does  not  preclude  the 
application  of  the  provision  of  the  sundry  civil  act  (section  2,  act  of 
June  12,  1917,  Public  No,  21)  for  increase  of  compensation. 

The  increase  is  authorized  where  the  payment  is  at  a  monthly  or 
per  diem  rate.    (See  23  Comp.  Dec,  668.)  . 

And  the  increase  is  applicable  to  the  officers  designated  by  the 
Board  of  Managers  (4  and  5  above),  it  being  understood  the  tiUes  of 
the  officers  are  given  by  the  board,  and  they  do  not  now  hold  positions 
in  the  Army  or  militia  of  the  character  indicated. 

The  increase  is  applicable  to  the  specific  appropriation  of  $500  for 
the  secretary  of  the  Board  of  Managers,  and  is  applicable  to  piece- 
workers.   (See  23  Comp.  Dec,  691.) 


FITS  Aim  TEN  FEB  OEUT  HTCBEASE  op  COKFEirSAIIOH. 

Payment  of  percentage  Increases  of  compensation  Is  not  authorized  under  sec- 
tion 2  of  the  sundry  civil  appropriation  act  of  June  12,  1917,  In  the  case  of 
laborers  and  artisans  employed  hy  the  Superintendent  of  tlie  United  States 
Capitol  and  Grounds  by  the  Job  and  whose  rates  of  compensation  are 
fixed,  not  with  respect  to  appropriations  made  In  that  act  but  In  accordance 
with  labor  organization  schedules,  or  by  agreement  made  at  the  time  wbeo 
tbe  services  are  engaged. 

Comptroller  Warwick  to  the  Secretor?  of  the  Interior,  June  IS,  1917: 

I  hafe  your  letter  of  the  5th  instant,  requesting  decision  of  certain 
questions  presented  by  the  Superintendent  of  the  United  States 
Capitol  Building  and  Grounds  relative  to  the  application  of  the  pro- 
visions of  section  2  of  the  sundry  civil  appropriation  act  of  June 
12,1917  (Public  No.  21). 
Said  section  provides  as  follows: 

"  That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum 
less  than  $1,200,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate  not 
more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum,  so 
much  as  may  be  necessary  is  appropriated :  Provided,  That  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  in 
this  act  specincally  and  under  lump  snms  or  whose  employment  is 
authorized  herein,  but  shall  not  include  employees  of  tne  Panama 
Canal  on  the  Canal  Zone  :•*•." 
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Th«  questioDS  submitted  are  as  follows : 

"  First.  It  is  necessary  at  times  to  employ  for  brief  periods 
plumbers,  painters,  and  mechanics,  who  under  the  ordinary  practice 
of  this  office  are  paid  the  regular  wages  according  to  the  wage  scale 
of  the  different  labor  organizations  of  the  trades  or  occupations 
with  which  they  are  connected.  Should  such  employed  persons  be 
paid  the  additional  compensation  as  provided  in  the  act  referred  to! 

"  Second,  This  office  has  in  charge  from  time  to  time  certain  con- 
struction and  repair  work,  such  as  the  new  dormitory  for  women  of 
the  Columbia  Institution  for  the  Deaf;  the  reconstruction  of  the 
courthouse,  D.  C,  and  repairs  to  the  Court  of  Claims.  In  the  con- 
duct of  these  operations  the  wages  of  the  carpenters,  bricklayers, 
E lumbers,  and  laborers  are  paid  in  accordance  with  the  scale  of  wases 
nown  as  '  union  wages,'  and  I  would  like  to  be  advised  whether  tnis 
class  of  employed  persons  are  to  receive  the  additional  compensation 
referred  to. 

"  Third.  It  is  customary  at  times,  in  order  to  conduct  to  the  best 
advantage  work  entrusted  to  this  office,  to  let  some  of  the  work  \rpon 
a  basis  of  percentage  contracts.  In  these  cases  the  contractor  employs 
the  necessary  mechanics  and  laborers,  who  are  paid  upon  Government 
pay  rolls,  the  contractor  receiving  as  his  compensation  a  percentage 
based  upon  the  material  nsed,  and  the  labor  employed.  Are  the 
persons  thus  employed  by  the  contractor  and  whose  work  is  under 
his  supervision  entitled  to  the  additional  compensation  benefits^ " 

In  each  of  the  cases  submitted  the  men  are  engaged  for  a  par- 
ticular job  and  the  rates  of  compensation  are  fixed,  not  with  respect 
to  appropriations  made  in  the  act  but  according  to  labor  organiza- 
tion schedules  or  by  agreement  made  at  the  time  the  services  are 
engaged.  Therefore,  the  compensation  paid  for  such  services  can 
not  be  regarded  as  salaries  of  employees  of  the  United  States  within 
the  meaning  of  the  above-quoted  section. 

The  questions  submitted  are  answered  in  the  negative. 


rm  Am  tzit  fee  obbt  ivobeabs  oe  coKFEsuTioir. 

Employees  of  national  parks  whose  salariM  are  paid,  not  from  approprlatloiu 
mads  In  the  suodrr  civil  ap))r<vrlatlon  act  of  Jane  12,  1917,  but  from  tbe 
revenues  of  the  parks,  are  not  entitled  to  tlie  p^^»ntage  iDcreaaes  of  cran- 
pensatton  aathorlz«d  In  section  2  of  that  act. 

Comptroller  Worwlok  to  the  Beoratory  of  the  lateilor,  Jane  19,  tH7: 

I  have  your  letter  of  the  5th  instant,  requesting  decision  of  certain 
quediona  presented  by  the  acting  director  of  national  parks  in  his 
letter  to  you  of  the  5th  instant,  relative  to  the  application  of  the 
provisions  of  section  2  of  the  sundry  civil  appropriation  act  of  June 
12,  1917  (Public,  No.  21). 
Said  section  provides  as  follows: 

"  That  to'  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
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ler  annum  to  employees  who  receive  salaries  at  a  rate  per  s 
[ess  than  $1^00,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
not  more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum, 
so  much  as  may  be  necessarv  is  appropriated :  Provided,  That  this 
section  shall  only  apply  to  tne  employees  who  are  appropriated  for 
in  this  act  specificallV  and  under  lump  sums  or  whose  employment 
is  authorized  herein,  out  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone:     *     •     *" 

The  questions  presented  are  set  forth  in  the  acting  director's  letter 
as  follows: 

"  By  authority  of  Congress  the  following  special  funds  have  been 
constituted,  termed  in  the  Treasury  indefinite  appropriations: 

"Revenues:  Yellowstone  National  Park,  March  1,  1872  (17  Stat., 
38). 

** Revenues:  Yosemite  National  Park,  Oct.  1,  1890  (26  Stat.,  660). 

"Revenues:  Sequoia  and  General  Grant  National  Parks,  Sept.  25, 
1890  (26  Stat,  478) ;  Oct  1, 1890  (26  Stat„  650). 

"Revenues;  Mount  Rainier  National  Park,  March  2,  1899  (30 
Statj  993). 

"  Revenues :  Wind  Cave  National  Park,  Jan.  9, 1903  (32  Stat,  765) . 

"Revenues:  Piatt  National  Park,  Apr.  21,  1904  (33  Stat,  220). 

"Revenues:  Glacier  National  Park,  March  4, 1911  (36  Stat,  1421). 

"  In  administration  of  the  above-named  parka  it  has  been  the  prac- 
tice to  pay  salaries  of  permanent  appointees  (i.  e.,  appointees  whose 
service  is  needed  the  entire  year)  from  the  lump-sum  specific  appro- 
priations for  the  parks  which  have  been  provided,  with  rare  excep- 
tion, in  the  annual  sundry  civil  appropriation  acts.  When  temporary 
appointees  have  been  needed  during  the  summer  season  or  when  the 
park  appropriation  has  been  entirely  allotted,  salaries  have  often  been 
paid  from  the  park  revenues  as  supplementing  the  specific  park 
afipropriations.  The  pending  sundry  civil  bill  contains  appropri- 
ation items  for  administration  of  each  park  named. 

"The  act  of  March  3,  1877  (19  Stat,  377,  sec.  14),  in  relation  to 
the  Hot  Springs  Reservation,  provides  for  use  of  water  rents  derived 
from  the  reservation  in  administration  thereof,  and  since  approval 
of  the  act  no  specific  appropriation  for  salaries  of  administration 
of  the  reservation  has  been  made,  because  the  receipts  have  been 
ample  to  pay  all  salaries  of  appointees  to  service  in  the  reservaticHi- 
These  are  now  30  in  number.  The  fund  constituted  \iy  the  above 
legislation  is  known  as  Protection  and  Improvement  of  Hot  Springs 
Reservation,  Indefinite.  The  pending  sundry  civil  bill  contains  no 
item  for  administration  or  protection  of  the  reservation,  though  an 
item  is  included  reading : 

" '  Hot  Springs  Reservation,  Arkansas :  For  the  employment  of  a 
landscape  engineer  and  such  other  expenses  as  mav  be  required  for 
the  preparation  of  a  practical  and  comprehensive  plan,  together  with 
an  accurate  estimate  of  the  cost  thereof,  for  improving  the  Hot 
Spring  Reservation,  and  immediate  vicinityj  to  be  expended  under 
the  direction  of  the  Secretary  of  the  Interior,  to  be  immediatdy 
available,  $10,000.' 
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'^  I  would  ask  that  decision  of  the  Comptroller  of  Uie  Treasury  be 
requested  on  the  three  subjects  set  out  as  follows: 

"  1.  Whether  section  2  above  quoted  will  apply  to  appointees  of 
this  service  whose  salaries  will  be  paid  from  the  lump-sum  appro- 
priations for  the  several  national  parks  as  carried  in  the  pending 
sundry  civil  bill.    List  of  appropriation  items  is  herewith, 

"  2.  Whether  the  section  will  db  applicable  to  those  appointees  in 
this  service  whose  salaries  during  the  fiscal  year  1918  will  be  paid 
from  the  revenues  of  the  nationalparka. 

"  8.  Whether  the  section  will  be  applicable  to  appointees  of  this 
service  employed  in  administration  of  Hot  Springs  Seservation  dur- 
ing the  fiscal  year  191S." 

Subject  to  the  limitations  with  respect  to  rates  of  compensation  the 
increases  apply  to  all  regular  employees  whose  compensation  is  to  he 
paid  from  the  appropriations  made  in  the  act  or  whose  employment 
is  authorized  in  the  act;  but  said  increases  do  not  apply  to  employees 
paid  from  the  park  revenues  unless  the  use  of  such  revenues  is  ex- 
pressly authorized  in  the  act 

Speaking  generally,  question  numbered  1  is  answered  in  the  affirm- 
ative, and  question  numbered  2  in  the  negative.  Assuming  that  the 
appointees  referred  to  in  question  numbered  8  are  to  be  paid  from 
vrster  rents  under  the  authority  of  the  act  of  March  3,  1877,  and  not 
from  the  appropriation  of  $10,000  referred  to  in  the  above  quoted 
letter,  this  question  also  must  be  answered  in  the  negative. 


VSVX  AKD  TEH  FEE  CEITT  IirCKXABE  OF  COKPEITSaiira. 

Vtcapioyeea  ot  the  Oovernment  PrtDtlng  Office  working  oa  en  hoarly  basli  are 
entitled  to  percentage  iQcreases  of  compensatlQn  under  and  subject  to  tbe 
Itmltatlona  of  section  2  of  the  snndry  dvil  appropriation  act  of  3'one  12, 1917. 

Conptrollw  Warwtok  to  the  PnbUo  Prtater,  Jnae  IS,  1S17: 

I  have  your  letter  of  the  11th  instant  requesting  decision  of  certain 
questions  relative  to  the  application  of  the  provisions  of  section  2 
of  the  sundry  civil  appropriation  act  of  June  12,  1917  (Public 
No.  21),  to  employees  in  the  Government  Printing  Office. 

Said  section  provides  as  follows: 

"That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum  less 
than  $1,200,  and  for  increased  compensation  at  the  rate  of  five  per 
centum  per  annum  to  employees  who  receive  salaries  at  a  rate  not 
more  liian  $1,800  per  annum  and  not  less  than  $1,200  per  annum,  so 
much  as  may  be  necessary  ^  appropriated :  Provided,  That  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  in 
this  act  specifically  and  under  lump  sums  or  whose  employment  is 
authorized  herein,  but  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone     •     *     *:" 
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Your  questions  will  be  stated  and  considered  separately. 

"  1.  Upon  what  basis  is  the  5  and  10  per  cent  increase  to  be  ctan- 
puted  for  Government  Printing  Office  employees  paid  from  lump- 
sum appropriations  and  working,  {a\  at  per  diem  rates,  (6)  at  per 
hour  rates,  (o)  engaged  on  pieceworK^  Should  employees  working 
at  per  diem  and  per  hour  rates  be  paid  the  5  and  10  per  cent  for 
overtime  (time  in  excess  of  8  hours)  night  work,  whicn  under  the 
law  carries  20  per  cent  additional  to  the  regular  day  rates,  and  Sun- 
day work  which  carries  50  per  cent  additional  to  regular  day  rates!" 

The  increases  are  to  be  computed  upon  the  basis  of  the  rates  of 
compensation  fixed  where  the  compensation  is  at  per  diem  or  per 
hour  rates,  and  the  amount  earned  by  a  pieceworker  in  any  given 
work  day  is  to  be  regarded  as  the  per  diem  rate  for  said  day  for 
the  purpose  of  computing  the  increase  thereon.  The  increases  are  to 
be  allowed  on  compensation  for  overtime,  night  work,  and  Sunday 
work,  on  the  basis  of  the  rates  fixed  for  such  overtime,  night  work, 
and  Sunday  work,  respectively.    (23  Comp.  Dec.,  668,  670,  691.) 

"2.  A  majority  of  the  employees  of  the  Government  Printing 
Office  receive  compensation  from  three  separate  appropriations :  For 
services,  from  printing  and  binding;  for  holidays,  from  the  holiday 
appropriation;  and  for  leave,  from  tiie  leave  appropriation.  Esti- 
mates to  Congress  are  submitted  and  appropriations  made  mon  • 
basis  of  313  workine  days.  Should  such  employees'  annual  salaries 
be  computed  upon  me  basic  rate  of  pay  he  would  receive  working 
eight  hours  per  day,  313  working  days  in  the  year!  In  other  words, 
what  constitutes  the  annual  sallry  of  an  employee  of  the  Govern- 
ment Printing  Office  engaged  on  piecework  and  at  per  diem  and 
per  hour  rates?  The  Government  Salary  Tables,  computed  npOD  a 
basis  of  360  days  in  the  year,  makes  $3.83^  per  day  tiie  equivalent 
of  $1,200  per  annum,  and  the  tame  of  employees  of  this  office  carried 
upon  the  rolls  at  per  annum  rates  is  now  so  Computed;  however, 
employees  carried  on  tjie  rolls  at  per  diem  and  per  hour  rates  are 
estimated  for  and  paid  upon  a  basis  of  313  working  days,  which 
would  make  the  equivalent  of  $1,200  per  annum  $3.83  per  day,  and 
would  also  make  the  equivalent  of  $1,800  per  annum  $5.75  per  day. 
Should  this  method  be  continued  in  computing  the  equivalent  of 
annual  salaries  of  employees  of  this  office  who  are  not  carried  mi  ihe 
rolls  at  an  annual  rate!" 

It  is  the  per  diem  rate  fixed  and  not  the  amount  of  the  compensation 
received  during  a  year  that  determines  whether  or  at  what  rate  the 
percentage  increase  is  to  be  paid  to  per  diem,  per  hour,  or  piecework 
employees.  If  such  rate  is  less  than  $3.33^  the  increase  is  to  be 
paid  at  the  rate  of  10  per  cent;  if  not  less  than  $3.33i  nor  mora  than 
$5  it  IB  to  be  paid  at  the  ral«  of  5  per  cent;  and  if  more  than  $5  no 
percentage  increase  is  to  be  paid.  The  number  of  days  the  employee 
may  be  required  to  work,  or  on  which  the  annual  estimates  are  baaed, 
doee  not  affect  the  question.  A  per  diem  employee  working  318 
days  in  the  year,  at  the  rate  of  $5.10,  would  not  be  entitled  to 
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the  percentage  increase,  although  he  would  actually  receive  only 
$1,596.30  for  the  year;  whereas,  an  employee  working  365  days,  at 
the  rate  of  $5  per  day,  would  receive  the  5  per  cent  increase,  alUiOugh 
his  total  regular  compensation  for  the  year  would  be  $1,826.  (23 
Cwnp.  Dec.,  668,  670.) 

"3.  The  law  governing  the  leave  of  employees  on  the  printing 
and  binding  rolls  provides  that  payment  shall  be  made  at  the  rate 
such  leave  was  earned;  the  employee  not  being  entitled  to  leave  if 
entering  the  service,  or  if  transferred  to  the  printing  and  binding 
rolls,  until  the  expiration  of  the  fiscal  year  in  which  ne  enters  or  is 
so  transferred.  In  making  payments  for  such  leave  during  the 
fiscal  year  1918  shall  the  increase  of  5  or  10  per  cent,  according  to 
the  governing  rate,  apply  to  the  earned  leave  of  the  fiscal  year  1917 
token  and  paid  for  during  the  fiscal  year  1918  f  Should  pro  rata 
leave  earned  during  the  fiscal  year  1918  and  paid  to  employees 
separated  from  the  service  during  the  year  carry  the  5  and  10  per 
cent  increase  according  to  the  governing  ratet" 

Both  questions  submitted  under  this  number  are  answered  in  the 
affirmative.  It  has  beeq  suggested  that  the  increase  should  not  apply 
to  the  prorata  leave  for  the  reason  that  if  the  employee  had  remained 
in  the  service  and  taken  the  leave  during  the  fiscal  year  1919,  the 
increase  would  not  be  payable  thereon.  There  would  be  no  more 
reason  or  justice  in  withholding  the  increase  in  such  a  case  than  in 
allowing  it  in  the  case  of  an  employee  paid  prorata  leave  upon  sepa- 
ration from  the  service  in  May  or  June,  1917.  If  said  employee  had 
remained  in  the  service  and  taken  his  leave  after.  July  1,  1917,  he 
would  be  entitled  to  the  increase.  Whatever  may  be  the  equities  in 
the  matter,  the  increase  has  been  provided  for  the  fiscal  year  1918 
and  it  applies  to  all  compensation  paid  for  said  fiscal  year,  subject, 
of  course,  to  the  limitation  with  respect  to  rates,  etc. 

"1.  An  employee  working  on  both  sides  of  a  holiday  at  an  upset 
or  temporary  increase  over  his  regular  compensation  is  paid  for  such 
holiday  at  me  rate  at  which  he  was  so  employed.  Should  the  in- 
crease of  5  and  10  per  cent,  according  to  the  governing  rate,  be  paid 
for  such  holiday!" 

I  see  no  reason  why  this  question  should  not  be  answered  in  the 
affirmative. 

"  5.  In  case  holiday  and  leave  carry  the  increase,  should  the  amount 
BO  paid  be  thrown  under  the  heading  '  Increased  compensation  of  em- 
ployees '  t " 

The  percentage  increases  authorized  under  the  provisions  of  the 
section  now  under  consideration  are  all  payable  from  the  appropri«< 
tion  therein  made,  regardless  of  whether  the  pay  on  which  such  in- 
creases are  based  is  paid  from  the  appropriation  for  printing  and 
binding,  for  holidays,  or  for  leave,  and  I  see  no  reason  why  the 
ankoont  of  increase  paid  on  the  different  kinds  of  pay  should  not  all 
be  carried  on  the  roll  under  one  heading.  CiI^H^qIc 
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FIVE  Ain>  lEV  FEB  CEVI  IHCIIEA8E  OF  COHPZITSAIIOV. 

Employees  of  the  Department  of  the  iDterlor  on  duty  only  b  certain  o 

months  each  year  and  paid  from  the  appropriation  "  fiiducatton  In  Alaska," 
or  "  Medical  relief  In  Alaska,"  but  whose  salaries  are  fixed  by  proper  n«a- 
latlons,  and  not  by  mere  agreement  made  at  the  time  when  the  services  are 
engaged,  are  entitled  to  percentage  increases  of  compensation  under,  and 
subject  to  the  limitations  of,  section  2  of  the  sundry  cItU  apprtqiriatlon  act 
of  June  12,  1917. 

Comptroller  Warwlok  to  the  Seaietary  of  the  Interior,  Joae  18,  1917: 

I  have  your  letter  of  the  5th  instant,  requesting  decision  as  to 
whether  the  percentage  increases  provided  for  under  section  2  of  the 
sundry  civil  appropriation  act  of  June  12,  1917  (Public  No.  21), 
apply  to  persons  appointed  for  only  a  certain  number  of  mtmtha 
under  authority  of  the  appropriations  made  in  said  act  for  "  Edu- 
cation in  Alaska  "  and  "  Medical  relief  in  Alaska,"  as  well  as  to  those 
holding  continuous  or  annual  appointments. 

Assuming  that  the  rate  of  compensation  for  the  positions  in  ques- 
tion is  fixed  by  regulation,  or  otherwise  than  by  mere  agreement 
made  at  the  time  the  services  are  engaged,  the  question  is  answered  in 
the  affirmative. 


Fm  AHD  TEH  FES  CEHT  INCKEASE  OF  COHFElTaATIOM. 

Section  2  of  the  sundry  dvll  appropriation  act  of  June  12.  1917,  authorising, 
under  certain  conditions,  the  payment  of  percoitage  Increases  of  compeosa- 
tlon  to  civilian  employees  apprc^rlated  for  therein,  is  applicable,  In  an 
otherwise  proper  case,  to  an  employee  of  the  Interstate  Conunatx  Gonunls- 
sion  paid  tpom  a  lump-sum  appropriation,  without  regard  to  whether  such 
employee  was  on  the  rolls  on  June  SO,  1917,  or  la  appointed  within  the 
fiscal  year  1918. 


By  your  direction  the  secretary  of  your  commission  requested  in 
letter  of  May  5, 1917,  decision  upon  questions  as  follows: 

"  First.  Will  the  provisions  of  section  2  of  tiie  aforesaid  act,  if 
approved  in  its  present  form,  apply  to  employees  of  the  IntMfrt«te 
Commerce  Commission  paid  from  lump-sum  appropriations  f 

"  Second.  Assuming  tne  first  (question  is  answered  affirmatively,  if 
the  commission  makes  an  appointment  on  or  subsequent  to  July  1, 
1917,  at  a  salary  of,  say,  $1,200  per  'annum,  may  the  benefit  of  the 
provisions  of  section  2,  supra,  be  extended  to  the  employee  so  ap- 
pointed; or  would  the  compensation  to  such  employee  be  restricted 
to  $1,200,  the  rate  offered  and  accepted  until  increased  by  adi»ini8> 
trative  action?  In  offering  positions  on  and  after  Jul;  1, 1917,  shall 
the  commission  in  its  offer  name  the  amount  of  its  present  classifica- 
tion and  state  that  during  the  fiscal  year  1918  an  additional  6  or  10 
per  cen^  as  the  case  may  be,  will  be  paid  as  additional  compen- 

"•"""  ,:,  Cookie 
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The  questioQB  are  asked  under  eection  2  of  tibe  sondry  civil  act  of 
June  12, 1917  (Public  No.  21),  the  provisiona  of  which  are  as  follows: 

^  That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum 
less  than  $1,200,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
not  more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum, 
BO  much  as  may  be  necessary  is  appropriated:  Providea,  That  this 
section  shall  orm'  apply  to  the  employees  who  are  appropriated  for 
in  this  act  specifically  and  under  lump  sums  or  whose  employment  is 
authorized  herein,  but  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone :    •    •    •." 

The  appropriations  for  the  Interstate  Commerce  Commission  also 
appear  in  said  sundry  civil  act,  and  the  increase  of  compemation  is 
applicable  to  the  compensation  of  the  employees  thereunder  author- 
ized by  lump-sum  appropriation  and  within  the  limit  of  the  rates  of 
increase  of  compensation  provided  for. 

The  increase  of  compensation  is  applicable  to  the  compensation  of 
an  employee  with  the  limit  specified,  appointed  after  July  1, 1917. 

I  do  not  consider  it  necessary  to  specify  in  an  appointment  what 
rate  of  increase  of  compensation  wiU  be  applicable.  The  provision 
acts  automatically,  and  in  view  of  the  increase  being  limited  to  the 
one  fiscal  year  I  deem  it  inadvisable  to  make  it  a  part  of  an  appoint- 
ment 


TIVE  Aim  XEN  ?£S  CSVT  DrCBIABI  OF  COKFZVUTIOn. 

The  respective  provfeloDS  or  the  legislative,  executive,  and  Jndfclal  appropria- 
tion net,  the  District  of  Columbia  approprlBllon  act,  and  the  sundry  civil 
appropriation  act  of  March  3,  1917,  March  3,  1917,  and  June  12,  1917, 
respectively,  authorizing,  under  certain  conditions,  percentage  increases  of 
comp«isatIon  to  civilian  employees  of  the  tlDlted  States,  are  not  applicable 
to  such  employees  whose  compensation  is  based  wholly  or  In  part  on  feea 
or  earnings  for  services. 

The  respective  provisions  of  the  legislative,  executive,  and  Judicial  appropria- 
tion act,  the  District  of  Columbia  appropriation  act,  and  the  sundry  civil 
appropriation  act  of  March  3,  1917,  March  3,  191T,  and  June  12,  1917, 
respectively,  authorizing,  under  certain  conditions,  percentage  Increases  of 
compensatlou  to  civilian  employees  of  the  United  States,  are  not  applicable 
to  ancli  employees  whose  compensation  is  paid  not  from  such  appropriations 
but  from  the  feea  and  emoluments  of  an  office  at  rates  fixed  by  Its 
iDcnmbent. 

Comptroller  Warwick  t«  the  Attorney  Oeneral,  June  IS,  1917: 

I  have  your  submission  of  May  8, 1917,  of  a  schedule  of  the  various 
classes  of  employees  under  the  Department  of  Justice  and  Federal 
courts,  ccMicemiDg  which  request  is  made  for  decision  as  to  the 
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applicability  of  legislation  involving  percentage  increase  of  com- 
pensation. 
The  statutee  are  as  follows : 

The  District  of  Columbia  appropriation  act  of  March  3,  1917  (39 
Stat.,  1047) :  Sec.  10.  *'  That  to  provide,  during  the  fiscal  year  nine- 
teen hundred  and  eighteen,  for  increased  compensation  at  the  rate 
of  ten  per  centum  per  annum  to  employees  who  receive  salaries  at  a 
rate  per  annum  less  than  $1,200,  and  for  increased  compensation  at 
the  rate  of  five  per  centum  per  annum  to  employees  who  receive 
salaries  at  a  rate  not  more  than  $1,800  per  annum  and  not  less  than 
$1,200  per  annum,  so  much  as  may  be  necessary  is  hereby  appro- 
priated: Provided,  That  this  section  shall  only  apply  to  the  em- 
ployees who  are  appropriated  for  in  this  act  specifically  and  under 
lump  sums  or  whose  employment  is  authorized  herein,  and  that  the 
increased  compensation  of  teachers  of  the  public  schools  be  computed 
on  their  basic  salaries,  and  on  the  salaries  of  the  employees  of  the 
police  department  below  the  grade  of  sergeants ;     •     •     •  " 

The  legislative,  executive,  and  judicial  appropriation  act  of  March 
3, 1917  (39  Stat,  1121) :  Sec.  7.  "That  to  provide,  during  the  fiscal 
year  nineteen  hundred  and  eighteen,  for  increased  compensation  at 
the  rate  of  ten  per  centum  per  annum  to  employees  who  receive 
salaries  at  a  rate  per  annum  less  than  $1,200,  and  for  increased  com- 
pensation at  the  rate  of  five  per  centum  per  annum  to  employees  who 
receive  salaries  at  a  rate  not  more  than  $1,800  per  annum  and  not  less 
than  $1^00  per  annum,  so  much  as  may  be  necessarv  is  appropriated: 
Provided,  That  this  section  sliall  only  apply  to  the  employees  who 
are  appropriated  for  in  this  act  specincally  and  under  lump  sums  or 
whose  employment  is  authorized  herein :     "     "     "." 

Section  2  of  the  sundry  civil  appropriation  act  of  June  12,  1917 
(Public,  No.  21) :  "That  to  provide,  during  the  fiscal  year  nineteen 
hundred  and  eighteen,  for  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
per  annum  less  than  $1,200,  and  for  increased  compensation  at  the 
rate  of  five  per  centum  per  annum  to  employees  who  receive  salaries 
at  a  rate  not  more  than  $1,800  per  annum  and  not  less  than  $1,200 
per  annum,  so  much  as  may  be  necessary  is  appropriated:  Provided, 
That  this  section  shall  only  apply  to  the  employees  who  are  appro- 
priated for  in  this  net  specifically  and  under  lump  sums  or  whose 
employment  is  authorized  herein,  but  shall  not  include  employees  of 
the  Panama  Canal  on  the  Canal  Zone :     *     •     *." 

You  schedule  the  employees  to  whom  your  question  relates  as 
follows : 

"il.  Those  receiving  annual  salaries  fixed  by  adminiatraUve  au- 
thority under  statutes  other  than  the  appropriation  acts: 

"  1.  Permanent,  in  the  sense  of  being  continuous  during  the  pleas- 
use  of  the  appointive  authority, 

"  2.  Temporary;  that  is,  for  a  limited,  specified  period  less  than  a 
year. 

"fi.  Those  receiving  annual  salaries  fixed  by  administrative  au- 
thority arising  out  of  ine  annual  appropriation  act,  only : 

"  1.  Permanent,  in  the  sense  of  oeing  continuous  during  the  pleas- 
ure of  the  appointive  authority. 
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"2.  Temporary;  that  Is,  for  a  limited,  specified  period  less  than  a 
year. 

"3.  Sporadic;  that  is,  intermittent. 

"  C.  Those  receiving  compound  compensation ;  that  is,  partly 
annual  and  partly  contingent. 

"  Z>.  Those  having  an  annual  status  but  compensated  wholly  by  fees. 

"£■.  Those  paid  by  the  day  whose  services  are  intermittent  or 
temporary  and  who  have  no  annual  status. 

"F,  Those  whose  compensation  is  paid  out  of  earnings  made  by 
their  superiors  and  not  directly  by  the  Government. 

"  G.  Those  who  have  an  annual  status  but  whose  compensation  is 
on  a  per  diem  basis  solely." 

Illustrations  of  classes  have  been  furnished  as  concrete  cases  aris- 
ing with  respect  to  the  employees  scheduled. 

The  general  principles  will  be  stated  under  which  the  statute 
should  be  applied,  it  being  miderstood  in  all  cases,  to  avoid  repeti- 
tion, that  the  compensation  is  within  the  per  annum  rates  upon  which 
the  act  operates. 

The  clEisses  of  regular  employees  who  are  paid  from  lump-sum 
appropriations,  but  under  specific  authority  given  by  permanent 
statute  for  the  Attorney  General  to  fix  their  compensation,  or  under 
the  general  authority  contained  in  the  lump-sum  appropriation,  are 
entitled  to  the  increase  of  compensation,  such  as  regular  assistant 
attorneys,  clerks,  messengers,  office  deputy  marshals,  telephone  opera- 
tors, charwomen. 

The  classes  of  employees  who  are  employed  for  the  doing  of  a 
particular  work,  the  compensaticai  being  fixed  on  each  employment 
and  the  employment  to  end  with  the  completion  of  the  work,  which 
may  be  called  doing  a  job,  for  which  the  compensation  is  measured 
by  the  job  on  the  employment  being  made,  are  not  entitled  to  the 
increase  of  compensation,  such  as  special  assistant  attorneys,  special 
assistants  to  the  Attorney  General,  physicians  paid  by  the  visit, 
nurses  paid  by  the  week  for  specific  cases,  stenographers  paid  a  per 
diem  and  at  a  fixed  rate  per  folio. 

Where  the  increase  of  compensation  is  authorized  for  a  class  of 
employees  who  are  regular  employees,  a  temporary  employee  in  that 
regular  class  is  entitled  to  the  increase  of  compensation,  if  the  tem- 
porary employment  is  not  by  the  job  as  indicated  in  the  preceding 
paragraph. 

There  is  no  reason  why  the  increase  of  compensation  should  not 
operate  upon  established  rates  of  compensation  for  temporary  em- 
ployees, such  as  foremen,  tailors,  laundrymen,  printers,  shoemakers. 
The  provision  in  the  acts  must  be  understood  as  considering  exist- 
ing rates  of  compensation  as  inadequate  for  the  time  being,  and 
that  compensation  must  be  inadequate  for  whomever  is  receiving  it, 
whether  it  be  a  regular  or  temporary  employee,  the  act  not  apply- 
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ing  to  any  particular  individual  but  to  the  rates  of  compensation 
that  are  being  paid. 

Where  the  compensation  is  fixed  wholly  or  in  part  by  fees  or 
earnings  for  services,  the  provision  for  increase  of  compensatitHk  is 
not  authorized.  The  act  applies  only  where  the  regular  compen- 
sation is  a  matter  of  appropriation  either  in  fixed  salaries  or  in 
lump  sums  under  which  salaries  are  specifically  fixed.  There  is  no 
intent  in  the  statute  that  the  fees  payable  by  the  public  or  by  the 
Government  shall  be  increased. 

Employees  whose  compensation  is  paid  from  a  fund  derived  from 
the  fees  and  emoluments  of  an  office  at  rates  fixed  by  the  principal, 
such  as  the  employees  in  the  office  of  a  clerk  of  court,  are  not  entitled 
to  the  increase  for  the  reason  that  they  are  not  employees  of  the 
United  States  who!<e  salaries  are  appropriated  for  or  whose  employ- 
ment is  authorized  in  the  acts  in  question. 

The  laws  refer  to  annual  rates  of  ciHnpensation,  but  it  is  not  under- 
stood to  have  been  the  intent  of  Congress  that  the  increases  should 
apply  only  to  employees  whose  compensation  is  fixed  at  a  per  a-nnnm 
rate.  A  salary  at  the  rate  of  $1^00  per  annum  is  equivalent  to  $3.33} 
per  diem  and  a  salary  at  the  rate  of  $1,800  per  annum  is  equivalent 
to  $S  per  diem ;  therefore,  per  diem  employees  will  be  entitled  to  the 
increase  subject  to  these  limitations,  regardless  of  the  number  of 
days  they  may  be  required  to  work  during  the  year.  (33  Comp. 
Dec,  668.) 

Whatever  may  be  the  relation  of  experts,  jurors,  and  witnesses,  as 
employees,  I  can  not  see  that  the  compensation  for  such  services  has 
the  status  of  the  compensation  of  employees  with  which  the  acts 
were  dealing.  The  character  which  they  sustain  is  a  special  one  in 
which  the  compensation  is  special  and  there  is  not  such  an  employ- 
ment as  brings  it  within  the  general  meaning  of  the  compensation 
of  an  employee. 

The  expert  may  be  considered  as  employed  for  the  job;  and  the 
jurors  and  witnesses  also,  but  their  compensation  is  one  fixed  specifi- 
cally, and  not  one  that  Congress  can  be  said  to  have  had  in  contem- 
plation in  dealing  with  the  compensation  of  employees  generally. 
They  do  not  come  within  this  general  class  and  tiie  increase  of 
compensation  does  not  apply  to  them. 

TEH  iJn>  FIFTEEN  FIS  OEHI  IKCEEABE  01  COMPEHSATIOK. 

Payment  of  percentage  increases  of  compensation  under  section  3  of  Uk 
postal  appropriation  act  of  March  3,  191T,  Is  authorized  In  the  caaea  of 
employeea  at  post  offices  where  the  total  annual  expenditure  for  salarlw 
la  limited  to  specific  amounts  under  tbe  act  of  August  24,  1912,  since  anch 
percentage  Increases  are  payable  from  the  Indefinite  appropriation  made 
in  that  section,  and  not  from  the  regular  annual  postal  appropriation 
affected  by  the  limitation  contained  in  the  act  of  Angoat  22,  1912. 
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OoEptToUei  Warwick  to  the  7ottmuter  Oeaeral,  Jnne  16,  U17: 

I  have  your  letter  of  the  9th  iDstant  as  follows: 

"  The  act  makmg  appropriations  for  the  service  of  the  Post  Office 
Department  for  the  fiscal  year  ended  June  30,  1913  (act  of  August 
22. 1912,  37  Stat,  559),  contained  the  following  provision: 

'"Sbc-9.  That  after  June  thirtieth,  nineteen  nundred  and  twelve, 
experimental  mail  delivery  may  be  established,  under  such  regula- 
tions as  the  Postmaster  General  may  prescribe,  in  towns  and  villages 
having  post  offices  of  the  second  or  third  class  that  are  not  by  law 
now  entitled  to  free  delivery  service^  and  the  sum  of  one  hundred 
thousand  dollars  is  hereby  appropriated  to  enable  postmasters  to 
employ  the  necessary  assistance  to  deliver  the  mail  in  such  villages, 
and  the  amount  to  be  expended  at  any  office  shall  not  exceed  one 
thousand  eight  hundred  dollars  a  year.' 

"  The  postal-service  act  for  each  succeeding  year  has  contained  an 
appropriation  for  this  character  of  service,  without  mention  of  any 
limitation  as  to  the  amount  to  be  expended  at  any  office.  (See  37 
Statj  796;  38  Stat,  299;  38  Stat.,  1227;  39  Stat.,  424;  39  Stat,  1068.) 

"  The  act  making  appropriations  for  the  service  of  the  Post  Office 
Department  for  the  fiscal  year  ending  June  30,  1918  (act  of  March, 
8, 1917,  39  Stat,  1069),  contained  the  following  provision: 

"'Sec. 3.  That  to  provide,  during  the  fiscal  year  nineteen  hun- 
dred and  eighteen,  for  increased  compensation  at  the  rat«  of  fifteen 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
per  annum  of  $480  or  less,  and  for  increased  compensation  at  the 
rate  of  ten  per  centum  per  annum  to  employees  who  receive  salaries 
at  a  rate  oi  more  than  $480  per  annum  and  not  exceeding  $1,000 

?!r  annum,  so  much  as  may  be  necessary  is  appropriated :  Provided, 
hat  this  section  shall  only  apply  to  employees  who  are  appropriated 
for  in  the  act  specifically  and  under  lump  sums  or  whose  employ- 
ment is  authorized  herein ;  *  •  •  Provided  further.  That  the 
increases  shall  not  apply  to  employees  in  the  classified  service  now 
receiving  salaries  at  the  rate  of  $800  or  more  per  annum.' 

"  At  four  post  offices  where  village  delivery  service  is  in  operation 
it  has  been  necessary  to  employ  three  carriers  in  order  to  render  satis- 
factory service,  and  each  carrier  is  paid  at  the  rate  of  $600  per 
annum.  At  each  of  the  four  offices  referred  to,  therefore,  $1,800  is 
expended  each  year. 

■  In  these  circumstances  your  decision  is  requested  as  to  whether 
the  twelve  village  carriers  at  the  four  offices  named  may  be  given 
the  10  per  cent  increase  allowed  by  the  Postal  Service  act  for  the 
fiscal  year  1918." 

I  am  of  opinion  that  the  limitation  contained  in  section  9  of  the  act 
of  August  22,  1912,  supra,  is  permanent  legislation  and  applicable 
to  the  appropriations  made  for  this  service  for  each  succeeding  year, 
including  the  $500,000  appropriation  made  in  the  act  of  March  3, 
1917  (39  Stat.,  1068).  But  the  percentage  increases  authorized  under 
section  3  of  said  act  of  March  3,  1917,  are  payable  from  the  appro- 
pnation  made  in  said  section,  and  not  from  the  $500,000  appropria- 
tion; therefore  the  payment  of  such  increases  to  the  employees  re- 

■  a.     (Sep 
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decision  of  Jnne  9, 1917,  to  the  Seeretarr  of  the  Interior,  23  Gomp. 
Dea,  717.) 
The  question  submitted  is  answered  in  the  affirm&tivQ, 


BKA  PAT,  COAST  QUAKD. 

Comraissloned  offlcers  of  the  Coast  Qnard  are  not  entitled  to  Increase  of  pay 
for  sea  duty  while  the  Coast  Guard  l8  operating  as  a  part  of  the  Nhtj 
In  time  of  war  or  when  the  President  so  dlrecta 

Comptroller  Warwick  to  the  Seeretary  of  the  HaTy,  Jnme  19,  1817: 

By  your  reference  of  the  31st  ultimo  of  a  letter  of  the  command- 
ing officer  of  the  Coast  Guard  cutter  MeCvUoch,  of  May  S,  1917, 
you  request  decision  of  the  question  whether  officers  of  the  Coast 
Guard  are  entitled  to  10  per  cent  increase  in  pay  for  sea  duty  while 
the  Coast  Guard  is  operating  as  a  part  of  the  Kavy  in  time  of  war 
or  when  the  President  so  directs. 

It  is  presumed  that  your  inquiry  relates  <»ily  t«  conunisraaked 
officers  of  the  Coast  Guard. 

It  may  be  stated  in  the  beginning  that  it  does  not  appear  that  there 
is  any  statute  expressly  authorizing  increase  of  pay  to  Co&st  Guard 
officers  as  such  for  service  at  sea  while  operating  with  the  Navy; 
and  that  if  payment  of  such  increase  is  authorized  in  their  case  it 
must  be  by  virtue  of  some  statute  assimilating  their  pay  status  under 
the  circumstances  indicated  to  that  of  naval  officers,  the  payment  of 
such  increase  to  naval  officers  being  expressly  authorized  by  statute. 
Determination  of  this  latter  question  involves  a  consideration,  some- 
what at  length,  of  the  laws  relating  to  the  Coast  Guard  and  the 
services  that  were  consolidated  to  form  it,  namely,  the  Iiife-Saving 
Service  and  the  Revenne-Cutter  Service. 

The  act  of  January  28,  1916  (88  Stat.,  800,  801),  provides  ts 
follows ; 

"  That  there  shall  be  established  in  lieu  of  the  existing  Bevenue- 
Cutter  Service  and  the  Life-Saving  Service,  to  be  compo^  of  those 
two  existing  organizations,  with  the  existing  offices  and  positions  and 
the  incumbent  officers  and  men  of  those  two  services,  the  Coast 
Guard,  which  shall  constitute  a  part  of  the  military  forces  of  the 
United  States  and  which  shall  operate  under  the  Treasury  Depart- 
ment in  time  of  peace  and  operate  as  a  part  of  the  Navy,  subject  to 
the  orders  of  the  Secretary  of  the  Navy,  in  time  of  war  or  when  thf 
President  shall  so  direct.  When  subject  to  the  Secretary  of  the 
Navy  in  time  of  war  the  expense  of  the  Coast  Guard  shall  be  paid 
by  tne  Navy  Department:  Provided,  That  no  provision  of  this  act 
shall  be  construed  as  giving  any  officer  of  either  the  Coast  Guard  or 
the  Navy,  military  or  other  control  at  any  time  over  any  vessel, 
officer,  or  man  of  the  other  service  except  by  direction  of  the  Presi- 
dent. 
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"  Sec  i.  Th»t  in  tbe  Coftst  Guard  there  shall  be  a  nptain  com- 
mandant, senior  captains,  captains,  first  lieutenants,  second  lieuten- 
antB,  third  lieutenants,  engineer  in  chief,,  captains  of  engineers,  first 
lieutenants  of  engineers,  second  lientenants  of  engineers,  third  lieu- 
tenants of  engineers,  and  constructors,  cadet  and  cadet  engineers, 
warrant  t^cws,  petty  officers,  and  other  enlisted  men,  all  of  said 
ofBcf^  respectively,  corresponding  to  the  present  offices  of  the  Reve- 
nue-Cutter Service,  which  are  transferred  to  the  Coast  Guard,  and 
all  the  present  incumbents,  ofEcers  and  enlisted  men,  are  also  trans- 
ferred to  corresponding  positions  in  the  Coast  Guard;  a  general 
superintendent,  assistant  general  superintendent,  district  superin- 
tendents, keepers,  and  surfmMi,  which  offices  and  positiims  shall  be 
transferred  from  the  corresponding  positions  in  tne  existing  Life- 
Saving  Service  and  he  made  like  positions  in  the  Coast  Guard,  and 
all  the  incumbent  officers  and  surrmen  shall  be  transferred  to  such 
corresponding  positions  in  the  Coast  Guard,  in  which  the  superin- 
tendents ^all  be  commissioned  as  such,  keepers  shall  be  warrant 
officers,  and  surfmen  ^all  be  enlisted  men,  of  which  enlisted  men 
the  number  one  surfmen  shall  be  petty  officers. 

"  Except  as  herein  modified,  all  existing  laws  relating  either  to  the 
present  Life-Saving  Service  or  the  present  Eevenue-Cutter  Service 
shall  remain  of  force  as  far  as  applicable  to  the  Coast  Guard  and 
the  offices,  positions,  operations,  and  duties  shall  in  all  respects  be 
held  and  construed  to  impose  the  same  duties  upon  the  positions  and 
their  incumbents  in  the  Coast  Guard  as  are  now  imposed  upon  the 
corresponding  positions  and  incumbents  in  the  said  two  existing  or- 
ganizations   "     •     *. 

'*  Sec.  8.  That  all  existing  laws  affecting  rank,  pay,  and  allow- 
ances in  the  present  Life-Saving  Service  and  the  present  Bevenue- 
Cutter  Service  shall  apjply  to  the  corresponding  poations  in  the 
Coast  Guard  uid  the  officers  and  men  transferred  thereto  and  their 


It  will  be  observed  that  in  secti(Hi  1  of  the  act  quoted  it  is  provided 
that  in  time  of  war  the  Coast  Guard  shall  operate  as  a  part  of  the 
Navy,  subject  to  the  orders  of  the  Secretary  of  the  Navy.  However, 
section  3  of  the  act  provides  that  all  existing  laws  affecting  rank, 
pay,  and  allowances  in  either  of  the  two  services  consolidated  to 
form  the  Coast  Guard  shall  apply  to  the  corresponding  positions  in 
the  Coast  Guard;  and  when  it  is  borne  in  mind  that  in  this,  the 
organic  act,  so  to  speak,  Congress  was  dealing  with  the  Coast  Guard 
as  it  ^all  exist,  not  only  in  peace  but  also  in  war,  it  will  appear 
clear  that  this  express  provision  of  section  3  of  the  act  defeats  any 
presumption  that  might  arise  from  the  language  of  section  1  that 
C(Higress  intended  that  officers  of  the  Coast  Guard  while  serving  with 
the  Kavy  in  time  of  war  should  be  entitled  to  increase  of  pay  for  sea 
duty. 
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It  would  seem,  therefore,  that  if  such  officers  are  to  be  pud  inonase 
of  pay  for  sea  duty,  authority  for  such  payment  must  be  found  else- 
where than  in  the  act  of  January  28, 1915. 

The  Liie-Saving  Service  prior  to  its  consolidation  with  the  Bev- 
enue-Cutter  Service  to  form  the  Coast  Guard  was  a  civil-service 
organization,  subject  to  civil  as  distinguished  from  military  adminis- 
tration, and  the  salaries  of  its  members  were  in  no  way  assimilated 
to  tiiB  pay  (uoncivil  in  nature)  of  officers  of  the  Ifavy;  and  while 
the  legislation  quoted  above  operated,  upon  the  consolidation  of  the 
services  mentioned,  to  change  the  status  of  the  individuals  compomng 
the  Life-Saving  branch  of  the  Coast  Guard  by  providing  that  the 
superintendents  of  this  branch  should  be  commiasioned  as  such,  and 
that  keepers  and  surfmen  should  be  warrant  officers  and  enlisted  men, 
respectively,  it  will  be  observed  that  such  legislation  does  not  assimi- 
late the  pay  of  such  individuals  to  the  pay  of  officers  of  any  other 
service,  nor  confer  upon  such  commissioned  superintendents  relative 
rank,  for  pay  purposes  or  otherwise,  either  with  respect  to  oxn- 
missioned  officers  of  the  other  branch  of  the  Coast  Guard  or  of  the 
Navy. 

It  appears  clear,  therefore,  from  the  foregoing,  without  furthw 
discussion,  that  commissioned  officers  of  the  Life-Saving  branch  of 
die  Coast  Guard  are  not  entitled  as  such  to  any  increase  in  pay  while 
on  sea  duty  under  the  Navy.  Whether  or  not  commissioned  officers 
of  the  He  venue- Cutter  branch  of  such  service  (which  branch,  it  is 
presumed,  is  the  one  really  involved  in  your  inquiry)  are  so  entitled 
while  so  serving  remains  for  consideration. 

Section  3  of  the  act  of  April  12,  1902  (32  Stat,  100),  which  was 
continued  in  force  by  the  act  of  January  28,  191fi,  establishing  the 
Coast  Guard,  provides: 

"That  the  commissioned  officers  of  the  United  States  Bevenue- 
Cutter  Service  shall  hereafter  receive  the  same  pay  and  allowances, 
except  forage,  as  are  now  or  may  hereafter  be  provided  by  law  for 
officers  of  corresponding  rank  in  uie  Army,  including  longevity  pay.** 

It  will  thus  be  seen  that  Congress,  with  full  knowledge  of  the 
nature  of  the  service  of  officers  of  the  Bevenue-Cutter  bran<^  of  the 
Coast  Guard,  and  that  most  of  such  service  is  doubtless  rendered  at 
sea,  has  continued  in  effect  a  law  assimilating  their  pay  to  thai  of 
officers  of  the  Army,  who,  of  course,  have  no  sea  duty  as  such,  and 
consequently  no  increase  of  pay  for  such  service. 

It  follows  that,  since  Congress  by  clear  and  express  language  has 
fixed  the  pay  of  commissioned  officers  of  the  Bevenue-Cutter  branch 
of  the  Coast  Guard  in  the  same  amount  as  that  of  officers  of  corre- 
sponding rank  in  the  Army,  without  regard  to  where  the  service  of 
such  officers  of  the  Coast  Guard  Is  to  be  rendered,  Uiere  is  no  au- 
thcHity  of  law  for  the  payment  of  such  Coast  Guard  officers  of  in- 
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crease  of  pay  for  sea  duty  performed  under  the  circumstances  in 
question.  (As  bearing  on  the  general  question  involved,  see  9  MS. 
Comp.  Dec.,  531,  of  May  12,  1899.) 

In  this  connection  it  should  be  stated  that  the  act  of  May  13,  1908 
(8K  Stat.,  1S8),  provides  that  naval  officers  on  sea  duty  "shall  while 
so  serving  receive  ten  per  centum  additional  of  their  salaries  and 
increase  as  above  provided";  and  that  this  law,  and  not  Article  K 
440C>  (1),  Kavy  Begulations  of  1913,  fixes  the  right  of  naval  officers 
to  sea  pay.  There  is  no  statutory  authority  for  ^e  assimilation  of 
Coast  Guard  to  Navy  pay. 

Your  inquiry  with  respect  to  sea  pay  of  commissioned  officers  of 
either  branch  of  the  Coast  Guard  is  therefore  answered  in  the 
negative. 

It  may  be  added  that,  in  section  15  of  the  act  of  May  22,  1917 
(Public  Ko.  17,  p.  4),  it  is  provided  that  during  the  continuance  of 
the  present  war  xoarrant  officers,  petty  officers,  and  enlisted  men  of 
the  United  States  Coast  Guard  shall  receive  the  same  rates  of  pay 
as  are  or  may  hereafter  be  prescribed  for  corresponding  grades  or 
ratings  and  length  of  service  in  the  Navy;  and  that,  accordingly, 
under  this  legislation  warrant  officers  of  the  Coast  Guard  are  en- 
titled during  the  period  specified  therein  to  pay  for  service  at  sea 
at  the  same  rate  provided  in  section  1556,  Eevised  Statutes,  as 
amended  by  the  act  of  May  13,  1908  (35  Stat.,  128),  for  warrant 
officers  of  corresponding  grades  in  the  Navy. 


TtVE  ASD  lEir  rXB.  CEBT  LNCllEASZ  07  COKPEHBATIOV. 

Per  annum  employees  paid  from  the  appropriations  "  Contingent  expenses,  Ter- 
ritory of  Alaska,", or  "  Protection  ol  game  In  Alaska,"  are  entitled  to  per-  ' 
cantage  increases  of  compensation  under,  and  subject  to  the  limitations  of, 
oection  7  of  the  legislative,  executive,  and  judicial  appropriation  act  of 
Uarcb  8,  1917. 

aomptroller  Warwlok  to  the  Goveraot  of  Alaaka,  Joae  19,  1917: 

I  have  your  letters  of  the  1st  instant  requesting  decision  as  to 
whether  the  increases  provided  under  section  7  of  the  legislative, 
executive,  and  judicial  appropriation  act  of  March  3,  1917  (39  Stat., 
1121),  and  under  section  2  of  the  sundry  civil  appropriation  act  of 
June  12,  1917  (Public  No.  21),  are  applicable  to  the  salaries  of  per 
annum  employees  (janitor,  caretaker,  and  game  warden)  payable 
from  the  appropriations  "  Contingent  expenses,  Territory  of  Alaska, 
1918"  (89  Stat.,  1108),  and  "Protection  of  game  in  Alaska,  1918" 
(PublicNo.  21,  p.  61). 

As  the  employees  referred  to  are  appropriated  for  under  lump 
sums  in  the  acts  in  question,  there  would  appear  to  be  no  reason  why 
the  percentage  increases  should  not  apply  to  them.    The  questions^ 
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6ubmitted  are  answered  in  the  affirmative,  subject,  of  course,  to  the 
limitations  with  respect  to  rates,  etc. 

You  also  request  decision  as  to  whether  the  special  employees  whose 
Bolaries  are  paid  from  the  appropriation  "  Suppressing  the  traffic  in 
intoxicating  liquors,  Alaska,  1918  "  (Public  No.  21,  p.  51),  are  entitled 
to  these  percentage  increases. 

As  this  appropriation  is  not  to  be  disbursed  by  you,  nor  expended 
imder  your  direction,  I  am  without  jurisdiction  to  decide  this  ques- 
tion at  your  request. 

FIVE  AHD  Tin  P£E  CZITT  INCBXA8S  OT  COKPIHBUIOV. 

Officers,  cadets,  and  enlisted  men  o*  the  Coast  Guard,  not  being  dTDIan  «d- 
ployees  o(  tlie  United  States,  are  not  entitled  to  percentage  increase  of  com- 
pensatloQ  autIi(vUed  lo  section  2  of  the  sundry  dvu  appropriation  act  of 
June  12,  1017,  for  such  dvillaa  employees. 

Comptroller  Warviok  to  the  Secretary  of  .the  Havj,  Jnne  IS,  1S17: 

I  have  your  letter  of  May  28,  1917,  requesting  decision  of  certain 
questions  relative  to  the  application  of  the  provisions  of  section  3  of 
the  sundry  civil  appropriation  act  of  June  12,  1917  (Public  No.  21), 
to  officers,  enlisted  men,  and  employees  of  the  Coast  Guard. 
The  provisions  of  said  section  are  as  follows; 

"That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 
per  annum  to  employees  who  receive  salaries  at  a  rate  per  annum  less 
than  $1,200  and  for  increased  compensation  at  the  rate  of  five  per 
centum  per  annum  to  employees  wno  receive  salaries  at  a  rate  not 
more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum,  so 
much  as  may  be  necessary  is  appropriated :  Provided,  That  this  sec- 
tion shall  only  apply  to  the  employees  who  are  appropriated  for  in 
this  act  specincally  and  under  lump  sums  or  whose  employment  is 
authorized  herein,  but  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone  :••*." 

Questions  (a),  (&),  (c),  and  (d)  relate  to  the  pay  of  officers,  cadets, 
and  enlisted  men,  and  as  these  persons  are  not  employees  of  the 
United  States  within  the  meaning  of  this  law,  the'  percentage  in- 
creases provided  therein  do  not  apply  to  them. 

Your  other  questions  will  be  stat«d  and  considered  separately. 

"(e)  The  employment  of  temporary  and  substitute  surfmen  is 
authorized  by  law,  and  such  persons  are  paid  the  base  rate  of  pay  of  i 
surfman,  $6S  per  month.  Are  they  entitled  to  the  increased  pay 
carried  in  the  bill  above  referred  tol  " 

If  these  men  are  working  under  a  regular  appointment  or  contract 
of  employment  under  which  they  are  subject  to  call  for  duty  when- 
ever their  services  are  required,  they  will  be  entitled  to  the  increase, 
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even  though  their  periods  of  actual  service  may  be  intermittent  and 
of  short  duration.  But  if  they  are  engaged  for  only  a  short  period 
or  from  day  to  day  or  month  to  m(mth,  they  will  not  be  entitled  to 
the  increase. 

"{/)  Do  the  proviaons  of  section  2  apply  to  clerks  to  district 
superintendents?  " 

Tliese  clerks  are  entitled  to  the  increase  at  the  rate  of  10  per  cent 
on  the  annual  salaries  as  fixed  for  the  fiscal  year  1918. 

"(17)  Do  the  provisions  of  section  2  apply  to  civil  employees  who 
are  authorized  under  the  item  '  For  compensation  for  special  serv- 
ices' t " 

In  the  absence  of  more  definite  information  as  to  what  these  special 
services  are,  how  the  same  are  engaged,  what  are  the  rates  of  com- 
pensation, and  how  such  rates  are  fixed,  this  question  can  not  be 
decided. 

"(h)  Artisans  and  laborers  are  employed  in  connection  with  work 
at  the  Coast  Guard  depot,  South  Baltimore,  Maryland,  at  per  diem 
rates  of  pay  established  from  time  to  time  by  headquarters  of  the 
Coast  Guard.  Are  these  per  diem  employees  entitled  to  the  in- 
creases in  pay  provided  in  section  2 1 " 

"(i)  If  so,  in  what  manser  is  the  annual  rate  of  compensation  to 
be  computed  ? " 

Unless  the  employment  of  these  artisans  and  laborers  is  of  a  tem- 
porary character,  such  as  is  referred  to  in  the  answer  to  question  («), 
they  are  entitled  to  the  increase,  subject  to  the  limitations  in  the  act 
with  respect  to  rates.  Per  diem  employees  at  a  fixed  rate  less  than 
$3.33^  will  be  entitled  to  a  10  per  cent  increase,  and  those  at  a  fixed 
rate  not  less  than  $3.38^  or  more  than  $5  will  be  entitled  to  a  5  per 
cent  increase.    (23  Comp.  Dec.,  668,  670,  685.) 


BUZB  OT  PATXEVT  OT  WATEE  BILU,  KATT  DEPAETKBlTr. 

BUIb  rendered  by  a  water  compaay  for  water  farolsbed  the  Navy  Department 
may  lawfully  be  paid  only  on  tbe  basis  of  the  exact  amount  of  water 
fnrnlsbed  and  not  on  tbe  approximate  baelg  of  7i  gallons  per  coble  foot. 

DetltloB  by  Comptroller  Warwldt,  7iiae  19,  1917: 

Livingston  Hunt,  pay  director,  United  States  Navy,  applied  May 
11, 1917,  for  a  revision  of  so  much  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  879S-D,  dated  March  3,  1917, 
as  disallowed  credit  to  him  for  overpayments  to  the  amount  of 
$12.46  in  the  payment  of  certain  public  bills  for  water  supplied  by 
the  Newport  Wat€r  Works  to  the  United  States  in  1915  and  1916  for 
the  use  of  the  Navy  Department. 

The  public  bills  and  the  amount  of  each  for  which  credit  has  been 
disallowed  to  appellant  as  overpayment  are  the  following:  No.  740, 
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$1.16;  No.  869,  $1.12;  No.  560,  34  cents;  Xo.  588,  33  cenfa;  No.  639, 
29  cents;  No.  687,  $3.11;  No.  791,  $3.10;  No.  892,  $3.01. 

Each  of  these  bills  shows  the  number  of  cubic  feet  of  water  sup- 
plied, as  shown  by  the  meter  readings  and  the  number  of  gallons 
charged  for.  The  price  in  each  instance  as  per  c(»itract  is  26  cents 
per  Uiousand  gallons. 

The  auditor's  method  was  to  multiply  the  number  of  cubic  feet  of 
water  supplied  by  the  number  of  cubic  inches  in  a  cubic  foot  (lj728) 
and  divide  the  product  by  the  number  of  cubic  inches  in  a  gallcai  of 
water  (231).  The  quotient  was  the  exact  number  of  gallons  of 
water  supplied,  each  cubic  foot  of  water  for  the  purpose  equaling 
7-H4-  gallons  of  water. 

In  lieu  of  this  exact  method  of  computation  the  Newport  Water 
Works  computed  the  water  as  though  a  cubic  foot  of  water  was  the 
equivalent  of  7^  gallons.  This  approximate  method  of  computatioD 
resulted  in  an  increase  in  each  bill  in  the  number  of  gallons  charged 
for  over  the  actual  number  of  gallons  supplied  and,  in  consequence, 
in  the  overpayments  by  appellant  which  the  auditor  has  disallowed. 

Appellant  submits  a  letter  of  February  16, 1917,  from  the  Newport 
Water  Works  conceding  the  accurateness  of  the  auditor's  method 
of  computation,  and,  as  to  future  bills  to  the.  Navy  Department, 
expressing  a  willingness  to  render  them  in  accordance  with  it.  Its 
statement  to  this  effect  is  as  follows : 

"  *  •  *  Whatever  may  have  been  the  custom  in  the  past,  we 
will  grant  in  computing  bills  in  the  future  the  same  privilege  to  the 
Navy  Department  that  is  granted  to  the  War  Department,  viz : 

"  The  basis  of  reducing  n-om  cu.  ft.  to  gallons  oi  water  the  constant 
shall  be  7.4805  gals,  of  water  equal  1  cu.  ft.  of  water." 

As  to  these  past  bills,  however,  it  contends  that  they  should  not 
be  readjusted,  because  bills  preceding  them  were  similarly  ruidered 
and  were  paid.  In  a  letter  of  April  20,  1917,  on  this  subject  to 
appellant  it  states : 

"  Our  method  heretofore  *  *  *  of  computing  the  gallons  of 
water  from  cubic  feet  is  by  using  the  constant  7^.  This  constant  is 
universally  used  by  water  works  and  is  considered  just  and  proper. 
We  realize  that  the  constant  7.4S05  is  nearer  beine  mathematically 
correct.  As  the  Government  has  always  accepted  and  paid  bills 
computed  on  the  basis  of  7j  gallons  to  the  cubic  foot,  we  are  not 
liable  for  nor  should  we  return  to  you  the  *  '  *.  By  so  doing 
we  acknowledge  our  liability  for  all  bills  since  the  introduction  rf 
water  to  the  training  station,  and,  in  fact,  all  other  Government 
stations.    *    •    *. 

"  Therefore,  under  these  circumstances  *  *  *  we  must  refuse 
to  comply  with  your  request  and  not  return  the  amount  of  money 
■  above  named." 
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The  fact  that  this  company  has  been  overpaid  in  the  past,  if  it  be 
a  fact,  due  to  ite  use  of  this  approximate  method  of  computatitm, 
and  the  fact  that  the  overpayments  escaped  observation,  is  not  ac- 
cepted as  a  reason  for  the  sanctioning  of  these  discovered  overpay- 
ments by  the  crediting  of  appellant  with  them.  He  has  paid  out 
funds  of  the  Government  to  the  amount  of  $13.46,  and  in  return 
the  Oovemment  has  received  nothing  for  the  money  thus  expended. 
The  bills  rendered  showed  on  their  face  both  the  number  of  cubic 
feet  of  water  furnished  and  the  number  of  gallons  charged  for. 
Both  the  number  of  cubic  inches  in  a  cubic  foot  and  the  number  of 
cubic  inches  in  a  gallon  of  water  are  facts  of  common  knowledge 
and  a  verification  of  the  number  of  gallons  charged  for  would  have 
disclosed  the  overcharge. 

The  auditor's  action  is  aflSrmed. 


SnrDAT  FAT,  VATY  TAKSS. 
All  work  performed  bx  per  diem  employees  of  navy  yards  between  midnight 
on  a  Saturday  and  midnight  of  the  following  Sunday  Is  to  be  regarded 
as  Sunday  work  and  paid  for  at  the  Sunday  rate. 
Comptroller  Warwick  to  tke  Secratary  of  the  Favy,  Jnne  SO,  IBIT; 

By  your  indorsement  of  the  5th  instant,  received  in  this  office 
the  16th  instant,  decision  is  requested  of  certain  questions  presented 
by  the  accounting  officer,  navy  yard,  Charleston,  3.  C,  as  follows: 

"  1.  Time  earned  by  the  clothing  factory  employees  on  April  22nd, 
29th ;  May  6th,  13th  and  20th,  as  stated  by  the  officer  in  charge,  has 
been  reported  and  credited  on  the  pay  roll  by  the  accounting  office 
as  time  earned  as  of  the  day  preceding,  Saturday,  at  the  ordinary 
rate  of  pay  for  eight  hours,  and  time  and  one-half  for  time  in  excess 
of  eight  hours  in  accordance  with  references  (b)  and  (c).  This 
time  was  earned  on  a  sis>day  week  schedule  of  two  shifts,  ten  hours 
each. 

"2.  The  inauguration  of  a  seven-day  schedule  gives  rise  to  the 
following  points : 

"(1)  Were  the  clothing  factory  employees  correcUy  credited,  as 
indicated  in  paragraph  1,  on  the  dat^  mentioned,  or  are  they  en- 
titied  to  be  credited  for  all  time  earned  after  midnight  Sunday 
morning  at  rate  of  time  and  one-half — the  regular  Sunday  overtime 
rate — as  provided  by  reference  (d)  I 

"(2)  Are  employees  working  on  shift  Saturday  night  extending 
into  Sunday  morning  to  be  credited  with  time  and  one-half  for  Uie 
time  earned  after  midnight  Sunday  morning,  irrespective  of  their 
working  on  ike  shift  Sunday  night  extending  into  Monday  morn- 
ing, reference  (d)  ?  " 

In  the  decision  of  this  office  of  April  14,  1917  (23  Comp.  Dec., 
576),  it  was  held,  in  effect,  that  in  computing  overtime  for  the  pur- 
pose of  paying  an  increased  rate  for  work  in  excess  of  eight  houra 
per  day,  the  calendar  day,  that  is  to  say,  from  midnight  to  midnight. 
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ahould  be  ooneidered  as  th«  basis  and  tbat  no  such  increased  rate 
could  be  paid  as  for  overtime  unless  the  employee  worked  more  tiian 
eight  hours  in  a  given  calendar  day. 

I  see  no  reasrai  why  the  same  principle  should  not  gorera  in  deter- 
mining what  work  should  be  paid  for  at  Sunday  rates.  You  are 
,  advised,  therefore,  that  all  work  performed  between  midni^it  of 
Saturday  night  and  midnight  of  Sunday  night  is  to  be  r^arded  as 
Sunday  work  and  should  be  paid  for  accordingly ;  and  overtime  work 
oD  Sunday,  that  is  to  say,  work  in  excess  of  eight  hours  on  Sunday, 
is  to  be  paid  for  at  Sunday  rates  plus  the  60  per  cent  increase  for 
overtime.  For  example,  an  employee  whose  rate  of  oompenaation  is 
$1  per  diem,  with  60  per  cent  increase  for  work  in  excess  of  eight 
hours  in  any  given  day,  and  a  50  per  cent  increase  for  Sunday  wi^c, 
and  who  works  a  lO-l^our  shift  ending  at  6  a.  m.  Sunday  and  another 
10-hour  shift  beginning  at  8  p.  m.  Sunday,  would  be  entitled  to  pay 
for  said  day  as  follows :  At  the  rate  of  $6  per  diem  for  woi^  afU^ 
midnight  Saturday  night  on  the  shift  ending  at  6  a.  m.  Sunday  and 
for  so  much  of  the  work  in  the  shift  beginning  at  8  p.  m.  Sunday 
as  may  be  necessary  to  complete  eight  hours'  work  in  said  day;  and 
at  the  rate  of  $9  per  diem,  which  is  50  per  cent  in  addition  to  the 
regular  Sunday  rate,  for  the  remainder  of  the  time  worked  on  said 
day. 

The  questions  submitted  are  answered  accordingly. 


Uader  existing  law  and  In  time  of  peace  a  flrat  lieutenant  on  tbe  retired  list 
of  the  Marine  Corps  who  is  mustered  into  the  service  of  the  Doited  States 
as  B  captain  In  a  National  Quard  organization  Is  entitled,  white  at>  aervlnc 
to  his  reenlor  retired  pay  In  addition  to  the  pa;  of  a  captain  In  the 
Nfitlonal  Onnrd  In  tbe  Federal  Service. 

Iteeltlon  by  Comptroller  Warwick,  Jane  SI,  1917: 

Edgar  Hayes  applied  April  24,  1917,  for  revision  of  settlement 
of  the  Auditor  for  the  Navy  Department,  No.  81622,  dated  February 
15,  1917,  disallowing  his  claim  for  pay  as  a  first  lieutenant,  United 
States  Marine  Corps,  retired,  for  the  period  from  July  9  to  December 
SI,  1916. 

The  auditor  disallowed  the  claim  for  reasons  as  follows: 

"  Claimant  was  mustered  into  the  National  Guard  of  the  United 
States  as  captain  of  Company  B,  4th  Alabama  Infantiy,  on  July 
9,  1916,  and  was  paid  as  such  from  July  9  to  December  31, 1916,  the 
period  of  his  claim. 

"  The  clause  in  the  act  of  Aunist  29, 1916,  ezccpting  retired  offloos 
or  enlisted  men  of  the  Army,  Navy,  Marine  Corps,  or  Coast  Quard, 
or  officers  and  enlisted  men  of  the  Organized  Militia  and  Naval 
Militia  from  the  provisions  of  the  act  is  not  construed  to  permit 
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tiitsa.  to  dra-w  tvo  salaries  in  excess  of  ^,000  per  annum  for  the 
same  character  of  duty. 

"  He  is,  therefore,  not  entitled  to  his  retired  pay  in  addition  to 
that  already  received  for  his  services." 

His  record  appears  to  be  as  follows : 

Previous  service  in  the  Army  as  Ist  lieutenant,  Company  K,  2d 
Alabama  Infantry,  from  June  7, 1898,  to  October  31, 1898. 

Previous  service  as  a  2d  lieutenant  in  the  Marine  Corps  from  July 
23,  1900,  to  July  29,  1904,  on  which  date  retired  with  the  rank  of  a ' 
1st  lieutenant  for  incapacity  the  result  of  an  incident  of  the  service. 

Mustered  into  the  actual  service  of  the  United  States  as  captain. 
Company  B,  4th  Alabama  Infantry,  on  July  9,  1916 ;  continued  on 
such  duty  to  and  including  December  31,  1916:  has  not  been  paid  as 
a  retired  1st  lieutenant  of  the  Marine  Corps  for  any  portion  of  the 
period  covered  by  this  claim  other  than  that  from  July  9  to  31, 1916: 
amount  so  paid,  $91.66,  checked  against  his  account  as  a  National 
Guard  officer  in  actual  service  in  the  Army  on  October  pay  roll, 
1916,  Company  fi,  4th  Alabama  National  Quard,  voucher  No.  202. 

The  act  of  August  29,  1916  (39  Stat,  582),  referred  to  by  the 
auditor,  provides: 

"That  unless  otherwise  specially  authorized  by  law,  no  money 
appropriated  by  this  or  any  other  act  shall  be  available  for  payment 
to  any  person  receiving  more  than  one  salary  when  the  combined 
amount  of  said  salaries  exceeds  the  sum  of  $2,000  per  annum,  but 
this  shall  not  apply  tq  retired  officers  or  enlisted  men  of  the  Army, 
Navv,  Marine  Corps^  or  Coast  Guard,  or  to  officers  and  enlisted  men 
of  the  Organized  Militia  and  Naval  Militia  in  the  several  States, 
Territories,  and  the  District  of  Columbia :  Provided,  That  no  such 
retired  officer,  officer,  or  enlisted  man  shall  be  denied  or  deprived  of 
any  of  his  pay,  salary,  or  compensation  as  such  or  of  any  other 
salary  or  compensation  for  services  heretofore  rendered  by  reason 
of  any  decision  or  construction  of  said  section  six." 

-The  provision  in  this  statute  that  it  shall  not  apply  to  retired 
officers  of  the  Army,  etc,  is  an  amendment  of  section  6  of  the  act  of 
May  10, 1916  (39  Stat,  120).  The  latter  act  excepted  retired  officers 
of  the  Army,  Navy,  and  Marine  Corps  "  whenever  they  may  be  ap- 
pointed or  elected  to  public  office  or  whenever  the  President  shall 
appoint  them  to  office  by  and  with  the  advice  and  consent  of  the 
Senate." 

The  pay  claimed  is  as  a  retired  officer  of  the  Marine  Corps.  As 
such  it  is  expressly  excepted  from  theoperation  of  the  above  statutes. 
They  have  no  application  to  it  and  his  right  to  it  must  be  determined 
independently  of  them. 

As  pay  attached  to  the  office  of  retired  first  lieutenant  of  the  Marine 
Corps  he  is  entitled  to  it,  unless  there  is  some  statute  which  operates 
to  divest  him  of  the  office  or  of  its  pay.  {United  States  v.  Andrews, 
240  U.  S.,  90.)     I  know  of  no  such  statute. 

Section  2  of  the  act  of  July  31,  1894  (28  Stat,  205),  does  not  so 
operate,  for  the  reason  that  the  pay  of  neither  of  his  offices  for  that 
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period  amounted  to  $2,500  per  tiiuium.  His  pay  for  that  period  kb 
a  retired  first  lieutenant  of  the  Marine  Corps  of  less  than  five  years' 
longevity  service  credit  (Army  and  Marine  Corps)  was  at  the  rate 
of  $1,600  per  annum,  and  his  pay  as  a  National  Guard  captain  in 
the  actual  service  of  the  United  States  of  less  than  five  years' 
iMigevity  service  credit  (Army,  Marine  Corps,  and  National  Guard 
Army  service)  was  $2,400  per  annum.     (See  23  Comp.  Dec.,  152.) 

Neither  does  he  come  within  the  operation  of  sections  1763,  1764, 
or  1765,  Revised  Statutes,  the  pay  of  each  of  his  offices  being  fixed 
by  law  and  it  not  appearing  that  their  duties  were  for  that  period 
incompatible. 

Neither  do  sections  1222  and  1228,  Revised  Statutes,  apply  to  him. 

As  8  retired  officer  of  the  Marine  Corps  he  was  eligible  for  office  in 
the  National  Guard.  {Act  of  June  3, 1916,  88  Stat,  201.)  The  duty 
which  he  was  in  the  performance  of  was  in  his  capacity  as  a  captain 
in  the  National  Guard  in  the  actual  service  of  the  United  St^es 
and,  as  such,  a  member  of  the  Army,  and  was  not  duty  in  his  capac- 
ity as  a  retired  first  lieutenant  of  the  Marine  Corps  under  active 
duty  orders. 

Whether  he  should  be  legally  entitled  to  pay  as  a  retired  first  lieo- 
tooant  of  the  Marine  Corps  for  said  period  is  not  for  me  to  deter- 
mine.   The  law  gives  it  to  him,  and  he  has  claimed  it. 

The  auditor's  action  is  reversed.  A  certificate  of  differences  wiU 
issue. 

The  question  of  whether  he  is  entitled  to  be  paid  as  a  retired  first 
lieutenant  of  the  Marine  Corps  for  any  period  after  his  compensa- 
tion as  a  National  Guard  officer  in  actual  service  of  the  United  States 
shall  amount  to  $2,500  per  annum  is  not  now  involved  and  therefore 
not  decided. 

Whether  or  not  this  officer  shall  be  called  to  active  duCy  in  the 
Marine  Corps  in  time  of  war  is  a  question  which  will  be  determined 
by  the  Navy  Department. 


PAT  OV  BOnSD  OFFICERS  OF  THE  HATAL  mUTIA. 

Members  of  tbe  Naval  Mllltia,  Including  ofncera  who  are  required  to  give  ofDdal 
bonds,  are  entitled  Tipon  being  called  Into  the  servlee  of  the  United  States 
to  t2ie  pay  of  their  grade  or  rating  from  the  day  of  thetr  reporting  at  ttietr 
local  rendezvous  In  obedience  to  such  call. 

I.  KoKlt«hl«,  Hatted  SUtei  Kav;,  7iui« 

I  have,  through  the  Secretary  of  the  Navy,  your  letter  of  April  19, 
1917,  requesting  decision  of  certain  questions  which  will  be  stated 
and  considered  in  the  order  submitted.  ^ 
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1.  Whether  H.  A.  Palmer,  passed  assLstant  paymaster,  Rhode 
Island  Naval  Militia,  assigned  to  duty  on  the  U.  S.  S.  Virginia,  of 
which  veesel  you  have  the  accounts,  is  entitled  to  be  paid  from  appro- 
priation "  Pay  of  the  Navy  "  from  the  date  he  reported  at  his  local 
rendezvous  under  the  call  of  the  President  for  active  duty  with  the 
Navy,  or  from  the  date  of  the  approval  of  bis  bond  given  to  cover  his 
services  with  the  Navy. 

You  state  that  he  reported  at  his  local  rendezvous  in  obedience  to 
such  call  on  April  6,  1917,  at  Federal  rendezvous  April  9,  1917,  and 
on  board  the  Virginia  April  10,  1917. 

It  appears  that  Passed  Assistant  Paymaster  Palmer  gave  bond  as 
a  disbursing  officer  of  the  United  States,  as  required  by  section  11  of 
the  act  of  Febniary  16,  1914  (88  Stat.,  286),  whic6  bond  was  ap- 
proved September  7,  1915.  He  also  gave  a  new  bond  to  cover  his 
services  with  the  Navy,  which  was  approved,  as  stated  in  in  the 
indorsement  forwarding  your  submission,  on  April  9,  1917. 

The  act  of  February  16, 1914  (88  Stat.,  285),  provides; 

**  Sec.  6.  That  the  Naval  Militia,  when  called  into  the  service  of 
the  United  States,  shall  be  governed  by  the  Navy  regulations  and 
the  articles  for  the  government  of  the  Navy. 

"  Sec.  7.  That  the  Naval  Militia,  when  called  into  the  service  of 
the  United  States,  shall,  during  their  time  of  service,  be  entitled  to 
the  same  pay  and  allowances  as  are  or  may  be  provided  by  law  for 
the  Regular  Navy. 

"  Sec.  8.  That  when  the  Naval  Militia  is  called  into  the  service  of 
the  United  States,  or  any  portion  of  the  Naval  Militia  is  called  forth 
under  the  provisions  of  this  act,  their  pay  shall  commence  from  the 
day  of  thetr  reporting  in  obedience  to  such  call  at  their  local  ship, 
armory,  or  quarters  ;"•*." 

It  thus  appears  that  the  time  when  the  pay  of  the  Naval  Militia  ' 
shall  commence  when  called  into  the  service  of  the  United  States  by 
the  President  is  specifically  fixed  by  law.    It  makes  no  distinction 
in  this  respect  between  officers  who  are  and  who  are  not  required  to 
give  an  official  bond. 

Section  1560,  Revised  Statutes,  specifically  fixes  the  time  when  the 
pay  of  an  officer  upon  his  original  entry  into  the  Regular  Navy  shall 
commence  and  makes  distinction  as  to  such  time  between  those 
officers  who  are  and  those  who  are  not  required  to  give  an  official 
bond. 

By  making  special  provision  as  to  when  the  pay  of  officers  of  the 
Naval  Militia  shall  commence  when  called  into  the  service  of  the 
United  States  by  the  President  in  accordance  with  law.  Congress  has 
evidenced  its  intention  that  such  special  provision  shall  apply  to  the 
Naval  Militia  and  not  section  1560,  Revised  Statutes. 

When  the  Naval  Militia  are  called  into  the  service  of  the  United 
States  they  become  a  part  of  the  military  forces  of  the  United  States, 
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and  their  pay  is  payable  from  the  appropriation  that  is  made  for  tbe 
pay  of  the  Regular  Kavy. 

I  hare  to  advise  you,  therefore,  that  Passed  Assistant  Paymaster 
Palmer  is  entitled  to  pay  from  the  date  he  reported  at  his  local 
rendezvous  in  obedience  to  the  call  of  the  President,  and  that  snch 
pay  is  payable  from  the  appropriation  "  Pay  of  the  Navy.**  (See  23 
Comp.  Dec.,  708,  June  6, 1917;  81  MS.  Comp.  Dec.,  692,  May  9, 1917.) 

2.  "A  number  of  line  and  engineer  officers  of  the  Massachusetts 
Naval  Militia  who  are  not  requiredto  file  bonds  are  now  undenting 
examination  for  qualification  as  required  by  General  Order  153  but 
have  not  yet  been  notified  of  such  qualification  and  therefore  have  not 
taken  the  oath  of  office  and  accepted  the  appointment.  These  officers 
mobilized  with'  their  militia  organizations  and  proceeded  to  the 
Federal  rendezvous  and  have  been  assigned  to  duW  on  the  Georgia. 
A  decision  is  requested  in  their  cases  as  to:  (d)  In  event  of  quali- 
fying by  examination  is  pay  properly  credited  to  them  under  ^Pay 
of  the  Navy'  from  the  date  of  reporting  at  local  rendezvous,  or  only 
from  the  date  of  acceptance  of  appointment  and  oath  of  office,  (i) 
In  event  of  not  being  qualified  oy  examination  are  they  entitled  to 
pay  from  date  of  reporting  at  local  rendezvous  to  date  of  detach- 
ment and  from  what  appropriation." 

These  questions  were  presented  and  decided  in  my  decision  of 
June  6,  1917  {23  Comp.  Dec.,  708),  and,  in  accordance  with  said  de- 
cision and  for  the  reasons  therein  stated,  I  have  to  advise  that  said 
officers,  whether  found  qualified  on  examination  or  not,  are  entitled 
to  pay  from  the  appropriation  "Pay  of  the  Kavy"  from  the  day 
they  reported  at  their  local  rendezvous. 


UTE  AKD  TEH  lEK  CEBT  IHCBEA8S  OP  COKPEHSATIOH. 

Where  the  compeusation  of  a  per  diem  employee  of  a  navy  yard,  paid  from  a 
lump-sum  appropriation,  Is  Increased  after  June  SO,  1917,  In  an  amoont  less 
than  would  be  the  percentage  increase  payable  on  hia  fwmer  rate  of  com- 
pensation under  the  Navy  amtnqirlatlon  act  of  March  4, 1917,  snch  BK>areut 
increase  wlil  be  regarded  by  the  accounting  officers  of  the  Treasury  aa 
inoperative  as  being  an  attempt  to  defeat  the  porppse  of  the  act  cited,  and 
the  employee  will  be  allowed  the  percentage  Increase  authorized  In  that 
act  on  his  former  rate  of  compensation. 

Comptroller  Warwick  to  the  Secretary  of  the  Kavy,  Jaae  38,  1917: 

I  have  your  letter  of  the  14th  instant,  as  follows: 

"  The  following  is  quoted  from  a  decision  of  the  CMuptroller  dated 
May  28,  1917,  in  reply  to  an  inquiry  from  the  Secretary  of  Agricul- 
ture, relative  to  the  application  of  the  5  and  10  per  cent  increase  of 
compensation  to  employees  on  the  lump-sum  rolls  of  the  Department 
of  Agriculture : 

"'(6)  If  an  employee  on  a  lump-sum  roll  and  who  is  in  a  pay 
status  on  June  30,  1917,  be  promoted  during  the  fiscal  year  1918  to 
another  position  on  a  lump-sum  roll,  he  will  be  entitled  to  the  in- 
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crease  oh  the  pay  of  the  new  position  if  said  position  existed  at  the 
close  of  the  fiscal  year  1917.  But  if  the  position  to  which  he  is  pro- 
moted is  created  or  the  compensation  thereof  increased  after  Jime  30, 
1917,  he  would  be  entitled  to  only  the  rate  of  pay  fixed  in  his  new 
appointment- 

{e)  If  the  position  to  which  he  is  demoted  existed  at  the  close  of 
the  nscal  year  1917  and  the  compensation  thereof  is  not  thereaft^ 
changed,  he  will  be  entitled  to  the  increase  provided  for  the  position 
to  which  demoted.  If  said  position  is  created  or  the  compensation 
thereof  changed  after  June  30,  1917,  he  would  be  entitled  to  only  the 
rate  fixed  in  nis  new  appointment.' 

"  In  view  of  the  above  decision,  which  would  seem  to  apply  as  well 
to  civilian  employees  carried  on  the  lump-sum  rolls  in  the  Naval 
Establishment,  since  the  language  of  the  two  statutes  is  practically 
identical,  decisions  are  requested  on  the  following  questions : 

"(a)  The  pay  of  a  second-class  machinist  at  the  Washington 
Na'vy  Yard  is  $4.24  per  diem,  this  being  the  rate  for  that  particular 
class  of  employees  at  that  yard.  If  this  rate  were  changed  during  the 
fiscal  3"ear  1918  to,  say,  $4.32  per  diem,  would  the  employees  affected 
lose  their  right  to  a  5  per  cent  increase  ? 

"(t)  If  a  second-class  machinist  at  $4.ii4  per  diem  is  promoted 
during  the  fiscal  year  1918  to  first-class  machinist  at  $4,56  per  diem, 
which  is  the  present  rate  of  pay  for  first-class  machinists  is  he  en- 
titled to  a  5  per  cent  increase  on  his  new  rate  in  view  of  tne  restric- 
tion in  the  above-quoted  decision  that  the  position  to  which  promoted 
must  exist  at  the  close  of  the  fiscal  year  1917  i 

"(c)  If  a  per  diem  employee  loses  his  right  to  the  increase  when 
the  compensation  of  the  position  held  by  him  is  changed,  does  a 
change  in  the  rates  paid  for  piecework  similarly  deprive  piece- 
workers of  the  benefits  of  the  law  providing  for  the  5  and  10  per  cent 
increase  of  compensation? 

"(rf)  In  the  case  of  clerical  employees  where  the  rate  of  compensa- 
tion is  not  fixed  by  class,  is  a  clerk  at,  say,  $3.04  per  diem  entitled  to 
10  per  cent  increase  after  promotion  to  a  position  at  $3.20  per  diem 
(a)  when  a  vacancy  at  $3.20  due  to  death  or  resignation  exists? 
(J)  in  the  absence  of  a  vacancy  at  $3.20?  " 

The  percentage  increases  referred  to  in  your  questions  are  provided 
for  in  the  naval  appropriation  act  of  March  4,  1917  (39  Stat.,  1195), 
as  follows : 

"That  during  the  fiscal  year  nineteen  hundred  and  eighteen  all 
civilian  employees  in  the  Naval  Establishment,  including  on  the 
lump-sum  rolls  only  those  persons  who  are  carried  thereon  at  the 
close  of  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
seventeen,  shall  receive  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  such  employees  who  receive  salaries  or 
wages  in  such  establishment  at  the  rate  per  annum  of  less  than  $1,200, 
and  increased  compensation  at  the  rate  of  five  per  centum  per  annum 
to  such  employees  who  receive  salaries  or  wages  in  such  establishment 
at  a  rate  of  not  more  than  $1,800  per  annum :  And  prorided.  That  so 
much  as  may  be  necessary  for  such  purpose  is  hereby  appropriated 
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out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated :  Pro- 
vided further,  That  in  computing  said  ten  per  centum  and  five  per 
centum  increases  of  salaries,  the  specific  increases  of  salaries  made  in 
this  act  shall  be  included  as  a  part  of  such  increase." 

It  is  observed  that  this  provision  does  not  authorize  the  increases 
to  persons  on  the  lump-sum  rolls  unless  such  persons  are  carried  on 
said  rolls  at  the  close  of  the  fiscal  year  ending  June  30, 1917.  It  must 
be  assumed  from  this  provision  that  the  increases  are  to  apply  only 
to  the  rates  as  fixed  at  the  end  of  such  fiscal  year.  The  last  proviso 
of  the  above-quoted  law,  although  pertaining  to  rates  fixed  by  statute, 
tends  to  support  this  view.  If  the  rates  can  be  and  are  thereafter 
increased  at  the  will  of  the  department,  the  fact  that  the  percentage 
increases  will  not  apply  to  the  new  rates  should  be  taken  into  consid- 
eration in  fixing  such  rates,  and  the  reason  for  the  percentage  increase 
would  cease  to  exist.  But  the  department  would  not  be  authorized 
to  defeat  the  purpose  of  the  above-quoted  provision  by  reducing  the 
rates  of  compensation  or  by  increasing  them  in  an  amount  less  than 
the  amount  of  the  percentage  increases.  For  instance,  if  the  rate 
of  pay  for  a  certain  class  of  employees  at  the  close  of  the  fiiscal  year 
1917  is  $5  per  diem,  such  rate  could  not  be  thereafter  increased  to 
$5.10  per  diem  for  the  purptse  of  depriving  the  employees  of  the  5 
per  cent  increase,  but  if  such  rat«  be  increased  to  $5.25  or  more  the 
change  would  be  effective  and  no  percentage  increase  would  be 
authorized. 

Applying  these  principles  to  your  specific  questions,  you  are  ad- 
vised as  follows: 

(a)  As  the  increase  from  $4.34  to  $4.32  is  less  than  5  per  cent 
of  $4.24,  the  change  would  be  regarded  as  an  attempt  to  defeat  the 
purpose  of  the  law  and  would  be  inoperative,  and  tiie  employees 
would  continue  to  be  entitled  to  $4.24  with  the  5  per  cent  increase 
thereon. 

(&)  If  the  rate  of  first-class  machinist  at  the  close  of  the  fiscal  year 
1917  is  $4.56,  the  promotion  would  be  authorized  and  the  5  per  cent 
increase  would  be  payable  on  the  $4.56  rat«.  The  position  of  first- 
class  machinist  at  the  rate  of  $4.56  per  diem  might  exist  at  the  close 
of  the  fiscal  year  1917  under  the  law  or  regulations  without  bang 
filled  at  that  time,  and  the  fact  that  there  are  only  10  first-class 
machinists  at  a  given  yard  at  the  close  of  the  fiscal  year  would  not 
prohibit  the  promotion  thereafter  of  15  men  to  that  grade. 

(c)  The  rules  herein  announced  with  reference  to  per  diem  rates 
will  apply  with  equal  force  to  pieceworkers.  Increases  in  piecework 
rates  in  an  amount  greater  than  the  amount  of  the  percentage  increase 
will  prevent  the  payment  of  the  percentage  increase,  and  increases  in 
an  amount  less  than  the  amount  of  the  percentage  increase  will  not 
be  authorized.  ,-.  . 
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(d)  SubdiTi^on  (a)  of  this  question  is  answered  in  the  affinnatiTe. 
Sabdiviaion  (b)  is  also  answered  in  the  affirmative,  provided  there 
exists  in  this  particular  branch  of  the  service  a  class  or  grade  of  ciei^ 
receiving  the  $3.20  rate. 


vrrz  AVD  TEK  PEE  CENT  IBCEEASE  OF  COMPEITSATIOH. 

Section  2  of  the  suudry  dvll  appropriation  act  of  June  12,  lUlT,  authorizing 
percentage  Increases  ot  compensation.  Is  applicable  only  to  eioplajeea  of 
the  United  States ;  and,  accordingly,  sucli  increases  may  not  lewfollj  be 
paid  to  employees  of  the  Columbia  Institution  for  the  Deaf,  which  Institu- 
tion, although  aided  by  Federal  approprtations.  Is  not  a  Qovernment 
establishment 


I  have  your  letter  of  the  18th  instant  as  follows: 

"The  act  of  June  12,  1917  (Public  No.  21),  making  appropria- 
tions for  sundry  civil  expenses  for  the  £sgb1  year  ending  June  80, 
1918,  contains  the  following  provision: 

" '  Columbia  Institution  for  the  Deaf.' 

" '  For  support  of  the  institution,  including  salaries  and  incidental 
expenses,  boMis  and  illustrative  apparatus,  and  general  repairs  and 
improvements  $71,500.' 

^The  same  act  also  contains  the  following  provision  (page  84, 
sec.  2): 

"'That  to  provide,  during  the  fiscal  year  nineteen  hundred  and 
eighteen,  for  increased  compensation  at  the  rate  of  ten  per  centum 

Eer  annum  to  employees  who  receive  salaries  at  a  rate  per  annum 
!&s  than  $1,200,  and  for  increased  compensation  at  the  rate  of  five 
per  centum  per  annum  to  employees  who  receive  salaries  at  a  rate 
not  more  than  $1,800  per  annum  and  not  less  than  $1,200  per  annum. 


so  much  as  may  be  necessair  is  appropriated :  Provided,  That  this 
section  shall  only  apply  to  the  employees  who  are  appropriated  for 
in  this  act  specifically  and  under  lump  sums  or  whose  employment 


is  authorized  herein,  but  shall  not  include  employees  of  the  Panama 
Canal  on  the  Canal  Zone  :•**.' 

"  I  respectfully  request  a  decision  from  you  as  to  whether  section  2 
of  the  sundry  civil  act  applies  to  the  salaries  of  employees  of  the 
Columbia  Institution  for  the  Deaf  who  have  been  and  are  paid 
entirely  from  the  annual  appropriations  by  the  United  States  for 
the  support  of  the  institution." 

It  has  been  held  by  this  office  that  the  percentage  increases  pro- 
vided for  under  section  2  of  the  sundry  civil  appropriation  act  of 
June  12,  1917  (Public  No.  21,  p.  84),  are  payable  only  to  employees 
of  the  United  States.  (See  23  Comp.  Dec,  787.)  While  Congress 
makes  certain  appropriations  to  help  maintain  this  institution,  it  is 
not  a  Qovemment  establishment  and  its  employees  are  not  employees 
of  the  United  States  (80  MS.  Comp.  Dec,  828,  Feb.  27,  1917;  77  id. 
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339,  Apr.  28,  1916).  You  are  advised,  therefore,  that  the  provisons 
of  the  section  in  question  do  not  apply  to  emplojeeG  of  the  Columbia 
Institution  for  the  Deaf. 

ADDrrlOHAL  COKPESSATIOK,  omOE^'  TRUKIKG  CAKn. 

An  employee  of  the  United  States  on  leave  of  absence  and  attendioK  an  olBcws' 
training  camp  aa  a  candidate  fon  a  commission  in  the  Officers'  Reserve 
Corps  of  tlie  Army  may  not  lawfully  receive  his  regular  compenaatloii  m  a 
dTllian  employee  for  sucb  period  In  addition  to  pay  as  socb  candidate,  wboi 
the  annoal  rate  of  tbe  combined  compensation  so  received  exceeds  |2,000. 


I  have  you  letter  of  the  18th  instant,  as  follows: 

"  I  submit  herewith  a  pay  roll  covering  services  of  M.  G.  Thomp- 
son, a  clerk  of  class  2  in  the  U.  S.  Coast  Guard  for  the  period 
June  12  to  15, 1917,  four  days  less  one  hour  and  thirty  minutes,  which 
has  been  regularly  approved  and  presented  to  me  for  payment-  out 
of  the  appropriation  '  Salaries,  Coast  Guard,  1917.' 

"It  appears  that  Mr.  Thompson  has  been  at  tbe  training  camp. 
Fort  Myer,  Va.,  since  May  14, 1917,  as  an  enlisted  man  and  not  as  an 
officer  of  the  Officers'  Reserve  Corps.  He  has  been  granted  annual 
leave  which  expired  on  June  15, 1917.  I  have  paid  his  salary  for  the 
period  May  14  to  June  11,  1917,  under  authority  of  your  decision 
addressed  to  me  under  date  of  June  9, 1917,  in  the  case  of  Howard  Lu 
Leslie.  As  the  deficiency  act  approved  June  15,  1917,  appropriatee 
funds  to  pay  men  undergoing  training  at  the  training  camps,  I  am 
in  doubt  as  to  whether  I  am  authorized  to  pay  Mr.  Thompson's  salary 
for  the  period  June  12  to  15,  1917. 

"  The  pay  roU  is  therefore  submitted  with  request  for  your  decisitm 
as  to  whether  I  am  authorized  to  pay  the  same." 

The  deficiency  appropriation  act  of  June  16, 1917  (Public  N'o.  23), 
contains  an  item  (p.  8),  as  follows: 

"  For  pay  of  enlisted  men  of  all  grades,  including  reciuits,  and  pay 
at  $100  per  month  for  enlisted  men  in  training  for  officers  of  the  rte- 
serve  Corps,  $226,882,560." 

Section  3  of  said  act  (p.  41),  provides: 

"  That  the  appropriations  contained  herein  shall  be  available  for 
the  payment  of  obligations  on  account  of  the  existing  emergency  in- 
curred prior  to  the  passage  of  this  Act  and  whidt  are  properly 
chargeable  to  such  appropriations." 

I  understand  from  your  submission  that,  during  the  period  in 
question,  Mr.  Thompson  was  attending  the  camp  under  an  ailist- 
ment  in  accordance  with  the  provisions  of  sectim  54  of  the  act  of 
June  3,  1916  (39  Stat.,  194),  and  not  as  a  commissioned  officer  of  the 
Reserve  Corps.  If  such  be  the  case  he  would  appear  to  be  entitled, 
under  the  above  quoted  provisions,  to  pay  for  hie  service  at  the 
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training  c«mp  at  the  rate  of  $100  per  month  from  and  after  May  14, 
1917.  Sucli  compensation  is  salary  within  the  meaning  of  the  pro- 
visions  of  section  6  of  the  act  of  May  10,  1916,  as  amended  by  the 
act  of  August  29,  1916  (89  Stat,  682).  (See  23  Comp.  Dec.,  675.) 
Therefore,  Mr.  Thompson  can  not  be  paid  salary  as  a  clerk,  class  2, 
and  also  as  an  enlisted  man  at  the  training  camp  for  the  same  period, 
because  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  or  $166.66}  per  month. 

As  there  was  nc^aw  prohibiting  the  payment  made  by  you  for  the 
period  from  May  li  to  June  11  at  the  time  such  payment  was  made, 
Mr.  Thompson  will  be  permitted  to  retain  the  amoant  of  such  pay- 
ment; but,  if  he  has  been  paid  at  the  rate  of  $100  per  month  for 
his  service  at  the  training  catep  for  any  part  of  the  period  for  which 
he  bad  been  paid  as  a  clerk,  such  payment  was  unauthorized  and  is 
now  a  proper  stoppage  against  any  amoant  which  may  be  due  him 
from  the  United  States. 

Regardless  of  whether  he  has  in  fact  received  pay  for  his  service 
at  the  training  camp  for  the  period  now  under  consideration,  for 
reasons  set  forth  in  ihe  decision  of  this  office  of  July  1,  1916  (23 
Comp.  Dec.,  62),  payment  as  a  clerk  for  said  period  is  not  authorized. 


OVFICBU'  TKACmiO  CA3EPS,  AUCT. 

Where  dvll  ofDcera  or  employees  of  tbe  United  States  qnallfled  tor  apjolDtment 
io  the  Offlcers'  Reserve  Corps  of  the  Army  attend  ofDcera'  training  camps 
under  circumstances  not  entitling  them  to  pay  as  offlcera  of  such  ctMrpo, 
the;  may  lanfall;  be  paid  their  regular  civilian  salaries  covering  tba 
period  of  Bucb  attendance,  provided  they  were  entitled  to,  and  were 
granted,  regular  anaaal  leave  for  such  period. 

Comptroller  Warwlok  to  S.  B.  Jae«b*,  dldinrtlng  elark,  Traatnry  Department, 

Jnae  t8,  1B17: 

I  have  your  letter  of  the  18th  instant,  as  follows : 

"I  submit  herewith  two  pay  rolls  covering  services  of  James 
H.  Vawter.  electrical  engineer,  at  $2,400  per  annum,  and  C.  A. 
Peterson,  electrical  engineer,  at  $1,800  per  annum,  in  the  office  of 
the  Supervising  Architect  of  the  Treasury,  for  the  periods  May  14 
to  28, 1917,  and  May  29  to  31, 1917.  These  pay  rolls  have  been  regu- 
larly approved  and  submitted  to  me  for  payment  out  of  the  appro- 
priation 'General  expenses  of  public  buildings,  1917.' 

"It  appears  that  Mr.  Vawter  was  at  the  Officers'  Reserve  Corps 
training  camp.  Fort  Myer,  Va.,  Mav  14  to  28, 1917,  and  Mr.  Peterson 
May  15  to  28,  1917.  Their  indiviaual  statements  and  other  papers 
attached  to  the  pay  rolls  show  by  what  authority  they  reported  at 
the  training  camp  and  how  their  services  were  terminated.  It  also 
appears  that  they  returned  to  duty  at  the  office  of  the  Supervising 
Architect  on  May  29, 1917,  and  have  remained  on  duty  in  that  office 
until  the  present  time. 

8U0'-yoi.2»-17 tt  D,*,zedbvGo(>glc 
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"  In  view  of  the  foregoing  the  two  pay  rolls  «r«  sabmitted  with 
request  for  your  decision  as  to  what  amount  I  am  authorized  to  pay 
Messrs.  Vawter  and  Peterson  for  the  periods  in  question." 

Mr.  Vawter's  statement,  as  made  to  the  Supervising  Ardiitect, 
under  date  of  June  15,  19X7,  is  as  follows: 

"  On  April  16,  1917;  I  was  commis^oned  as  captain  in  tiie  engi- 
neer section  of  the  Officers'  Reserve  Corps.  I  reported  to  the  camp 
May  14,  as  directed  in  paragraph  6  of  a  letter  dated  April  26, 
1917  (attached)  -written  me  by  the  Chief  of  Engineers.  As  I  had 
accepted  my  commission  and  was  subject  to  oHbrs,  I  was  of  the 
opinion  that  the  paragraph  above  referred  to  might  be  construed 
as  an  order  to  report.  Major  Finney,  in  charge  of  ^e  registration 
at  the  camp,  and  one  other  officer  whose  name  I  can  not  now  recall, 
told  me  that  this  letter,  in  my  case,  was  an  order.  I  remained  at 
the  camp  until  May  28,  when  there  appeared  on  the  company  bulletin 
board  a  letter  dated  May  26, 1917,  issued  by  order  of  Lt.  Col.  Fenton, 
of  which  the  following  is  the  concluding  paragraph : 

" '  The  letter  received  by  many  reserve  officers  from  the  War  De- 
partment, stating  that  upon  their  accepting  their  commission  they 
would  be  placed  on  active  duty  is  not  an  order  and  does  not  place 
the  holder  on  an  active-duty  status.' 

"As,  according  to  the  above,  I  was  not  under  orders  and  therefore 
not  on  pay,  and,  further,  as  I  had  not  signed  the  enlistment,  I  quit 
the  camp  and  returned  to  this  office  on  the  morning  of  May  29 
for  duty." 

Mr.  Peterson's  statement  is  as  follows: 

"  I  received  a  request  from  the  Chief  of  Engineers  dated  April  26, 
1917,  urging  me  to  voluntarily  attend  the  camp  with  the  assurance 
that  I  would  be  ordered  to  active  dut^  as  soon  as  it  was  known 
that  I  had  accepted  my  commission,  which  I  accepted  April  21. 

"I  was  at  the  training  camp  from  May  15  until  May  28,  at  which 
time  I  had  received  no  orders  to  duty,  and  before  leaving  camp  I  was 
informed  by  Major  Finney,  who  learned  directly  from  the  Chief  of 
Engineers,  that  no  orders  were  on  the  way  for  placing  me  on  active 
duty.  Inasmuch  as  I  was  commissioned  before  arriving  at  the  camp, 
1  signed  no  enlistment  papers." 

The  letter  of  April  26,  1917,  referred  to  by  each  of  these  men. 
is  a  stereotyped  or  form  letter,  the  material  parte  of  which  are  as 
follows: 

"1.  You  have  been  found  qualified  for  commission  as  captain  in 
the  engineer  section  of  the  Officers'  Reserve  Corps.  As  it  will  take 
some  time  for  the  issue  of  your  commission  and  its  formal  acceptance 
by  you,  you  are  urged  to  voluntarily  attend  the  training  camp  at 
Ft.  Myer,  Va.,  which  will  be  opened  May  1  and  at  wbicn  training 
will  begin  May  8. 

"  2.  There  are  inclosed  herewith : 

"(a)  A  certificate  of  suitability  which  you  should  retain  and  pre- 
sent to  the  camp  commander  when  you  report  for  duty. 

"{b)  A  blank  form  which  you  should  fill  out,  sign,  and  mail  at 
once  to  the  camp  commander,  training  camp,  Ft.  Myer,  Va. 
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"  3.  UpoD  urival  tt  cunp  you  vrill  be  required  to  enlist  for  the 
period  of  instruction.  As  soon  as  you  have  received  and  accepted 
your  conunission  you  will  be  discharged  froib  your  enlistment  and 
will  be  placed  on  active  duty  status  as  an  officer  and  will  receive  the 
pay  of  your  grade. 

"  i.  UpcHi  Uie  completicm  of  the  oamp  reimbursement  will  be  made 
you  for  the  expenses  of  your  transportation  at  Qovemment  rates 
prescribed  for  enlisted  men  of  the  Army  by  the  most  usual  ajid  direct 
route  to  the  camp.  The  United  States  will  furnish  subsistence  and 
will  furnish  to  those  who  have  not  already  supplied  themselves  the 
necessary  uniform  clothing. 

"  5.  If  you  receive  your  commission  before  reporting  at  the  camp 
you  should  make  formal  acceptance  promptly,  but  proceed  to  the 
camp  as  explained  above.  When  this  office  has  been  notified  by  The 
Adjutant  General  that  you  have  accepted  your  commission  you  will 
be  placed  on  duty  status  as  an  officer  wiUi  the  pay  of  your  grade  as 
promptly  as  possible. 

"  6.  It  you  have  accepted  your  commiesion,  the  receipt  by  you  of 
this  letter  is  notification  that  this  office  has  not  yet  been  inf  c«ined  by 
The  Adjutant  General  of  your  acceptance  and  that,  therefore,  re- 
quest could  not  be  made  for  the  issue  of  orders  placing  you  on  duty 
^tus  as  an  officer.  In  this  case  you  should  attend  the  camp  as 
explained  in  paragraphs  1,  2,  3,  and  4  above,  and  as  soon  as  notifi- 
cation of  your  acceptance  is  received  you  will  be  <Hrdered  to  duty 
status  as  an  officer  with  the  pay  of  your  grade." 

It  does  not  appear  wh^er  either  of  these  men  did  or  did  not 
receive  any  other  order  or  communication  from  the  War  Depart- 
ment before  reporting  at  the  training  camp  on  May  14, 1917. 

It  is  evident  that  they  were  not  raititled  to  any  pay  for  service  at 
the  training  camp  unless  they  were  either  enlisted  or  asdgned  to 
active  duty  as  officers  of  the  Reserve  Corps.  The  evidence  pre- 
sented, although  not  conclusive,  would  tend  to  indicate  that  they 
were  neither  enlisted  nor  assigned  to  active  duty.  If  such  be  the 
case,  and  they  will  each  make  an  affidavit  to  that  effect,  the  pay- 
ments now  under  consideration  are  authorized,  provided  they  were 
entitled  to  and  granted,  in  accordance  with  the  laws  and  regulations 
pertaining  to  employees  of  the  Treasury  Department,  regular  annual 
leave  with  pay  for  the  periods  in  question. 

The  pay  rolls  and  other  papers  submitted  are  returned  herewith. 


FITS  AHD  TEV  lEK  CEXT  IVCSZASE  07  00K7SVgATI0H. 

In  an  otherwise  proper  case  percentage  Increase  of  compensation  of  Qovernment 
enipl(9«ee  anthorlEed  In  section  2  of  the  eundnr  cItII  appropriation  act 
of  Jnoe  12,  IfilT,  Is  to  computed  upon  the  groes  salary  received,  Indodlng 
longevity  Increase  thereof. 

The  percentage  Increases  of  compensation  of  Oovemment  employees  authorized 
In  section  2  of  the  sundry  civil  appropriation  act  of  June  12,  1917,  are  not 
to  be  computed  on  any  money  paid  to  anch  employees  not  as  salary 
prtpv  Irat  aa  cOTmnatatlMi  of  otrtaln-  expaaaea. 
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Oomptreller  Waiwlek  to  th«  iMMtaiT  of  the  Trvanry,  7«»  N,  U17: 

By  jour  isdorsement  of  Che  20th  instant  dedsion  is  requested  of 
certain  questions  presented  bj  the  Surgeon  General,  Public  Health 
Service,  as  follows : 

"  Referring  to  the  sundry  civil  tct  for  the  fiscal  year  1918,  which 
authorizes  increases  in  compensation  of  five  and  ten  per  cent  of  the 
regular  compensation,  and  to  Department  Circular  No.  77,  I  have 
the  honor  to  request  that  the  Comptroller  of  the  Treasury  be  asked 
to  decide  as  to  the  applicability  of  the  increases  to  tiie  employees 
appropriated  for  under  the  Public  Health  Service. 

**  FirsL  Under  the  appropriation  '  Pay,  etc.,  commissioned  officers 
and  pharmacists,'  the  compensation  of  pharmacists  is  at  the  follow- 
ing annual  rates:  First  class,  $1,000.00;  second  class,  $800.00;  third 
cl&ss,  $700.00;  and,  after  five  years'  service,  an  additional  compen- 
sation of  ten  per  cent  on  the  annual  salary  for  each  five  years' 
service  is  allowed  those  above  the  third  class,  not  to  exceed  forty  per 
oe&t.  When  on  dnty  at  marine  hospitals  or  quarantine  stations 
they  are,  when  practicable,  entitled  to  quarters,  subsistence,  etc.,  and 
when  on  duty  at  stations  where  there  are  no  quarters  they  are 
entitled  to  commutation  therefor  at  the  rate  of  ^6.00  a  month  tor 
quarters  and  $85.00  a  month  for  subsistence,  etc. 

"  The  question  is,  should  the  five  and  ten  per  cent  increases  pro- 
vided for  the  fiscal  year  1918  be  computed  on  the  annual  cconpensa- 
tion  as  stated  above,  including  longevity,  or  on  the  annuel  compen- 
sation, including  longevity  plus  commutation;  and,  further,  if  the 
computation  is  to  be  made  on  the  compensation,  incIudiDg  longevity 
plus  commutation,  should  the  same  rate  of  oommutation  oe  used  in 
computing  the  cases  where  quarters,  subsistence,  etc,  are  famished 
as  in  cases  where  commutation  is  paid  in  lieu  thereof! 

"  Second.  Under  the  appropriation  for  *  Pay  of  acting  assistant 
surgeons'  some  appointments  are  made  of  persons  whose  salaries 
range  from  $100.00  to  $300.00  per  annum  and  whose  duties  require 
only  a  portion  of  their  time,  under  civil  service  Rule  II,  clause  8, 
schedule  A,  paragraph  6,  subdivision  I.  Can  appointees  be  paid 
the  ten  per  cent  increase  of  compensation,  especially  where  the  regular 
ocMnpensation  plus  the  increase  would  exceed  $300.00  per  ancumf 

"Third.  Are  per  diem  employees,  working  temporarily  or  per- 
manently, entitled  to  the  increase  of  compensation? 

"  Fourtii.  Are  temporary  employees  at  a  monthly  salary  entitled  tc 
tlie  increase  of  compensation! 

"  Fifth.  Can  persons  employed  in  accordance  with  Executive  order 
dated  October  18,  1915,  be  paid  the  increase  of  compensatim, 
•    «    «  ( " 

The  questions  will  be  answered  in  the  order  stated  by  tlie  Surgeon 
General. 

1.  The  commutation  paid  to  these  pharmacists  under  certain  c<»- 
diUons  is  in  the  nature  of  a  reimbursement  and  is  in  lieu  of  allow- 
ances furnished  in  kind  under  other  conditions.  Such  c<HnmutatioD 
can  not  be  regarded  as  salary  within  the  meaning  of  the  sundry 
civil  appropriation  act  of  June  12,  1917  (Public,  Na  21).  The 
percentage  increases  allowed  for  length  of  service  are  increases  in 
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nlai7.  Ton  are  advised,  therefore,  that  the  incnaaes  authorized 
under  eectioD  2  of  the  act  of  June  IS,  1917,  are  to  be  computed  on 
the  annual  compensation,  including  longevity  pay,  but  excluding 
commutation. 

2.  I  see  no  reason  why  the  percentage  increases  should  not  be  paid 
to  these  employees. 

The  third,  fourth,  and  fifth  questions  presented  are  so  general 
in  character  that  they  can  not  be  specifically  answered  ai  this  time; 
but  your  attention  is  invited  to  decisions  of  this  office  reported  in 
2S  ComptroUer's  Decisions,  pages  668  and  686. 


nvz  ABO  TXH  FEB  CEKI  ZVCBEABE  01  COKIXXSATIOir. 

A  per  annum  employee  of  the  TreaBory,  holdlnc  bnt  one  poaltioti  and  wltb  com- 
pensation In  excess  of  11,800  p»-  year  is  not  entitled  to  percentage 
increase  of  compensation  onder  section  T  of  the  legidatlTe,  execntlve,  and 
Judicial  appropriation  act  of  March  8  ,1917. 

Comptroller  Warwick  tu  the  fleeretary  of  the  Treaiiiiy,  Jnae  t7,  1S17: 

I  have  your  letter  of  the  20th  instant  aa  follows: 

"The  legislative,  executive,  and  judicial  appropriation  act,  ap- 
proved March  3, 1917  (39  Stat.,  1085),  provides,  among  other  things, 
under  the  caption '  Office  of  Supervising  Architect,'  for"  Clerka— nine 
of  class  four,  additional  to  one  of  class  four  as  bookkeeper,  $100.' 

*'  Your  decision  is  respectfully  requested  as  to  whether  or  not  the 
provision  in  section  7  of  said  act  *  and  for  increased  compensation 
at  the  rate  of  five  per  centum  per  annum  to  employees  who  reoeive 
salaries  at  a  rate  not  more  than  $1,800  per  annum,'  would  entitle 
the  employee  in  the  Office  of  the  Supervising  Architect  drawing  an 
annual  salary  of  $1,800,  with  $100  additional  as  bookkeeper,  to  receive 
liie  increase  of  five  per  centum. 

The  employee  referred  to  in  your  letter  holds  but  one  position. 
And  the  salary  attached  to  said  position  is  ($1,800  plus  $100)  $1,900. 
llterefore,  he  is  not  entitled  to  the  pfli:>centage  increase  (23  Comp. 
Dec.,  657). 


Dnder  and  subject  to  the  limitations  of  the  act  of  Hay  22,  1917,  the  enlisted 
personnel  of  the  Coast  Onard,  the  Naval  Reserve  Force  (tncludinc  female 
memlDers  of  the  Naval  Coast  Defense  Reserve),  the  Naval  Ullltia,  aod  the 
National  Naval  Toluoteers  are  entitled  to  the  increase  of  pay  provided  In 
tbat  act  with  respect  to  the  enlisted  personnel  of  the  Navy. 

OoHptioUsr  Wanriek  to  the  iMietaijr  of  tba  Kavy,  7va«  S7,  1917: 

I  have  your  letter  of  the  19th  instant  in  which  you  ask  whether  the 
increase  of  pay  authorized  for  the  enlisted  personnel  of  tke  Navy  in 
the  act  of  May  22, 1917  (Public  Na  17,  section  U),  is  applicable  to 
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lira  enlisted  pentnmel  of  the  Coast  Ghiftrd,  the  Nartl  BoBcrve  Fona 

(mdodlng  female  members  of  the  Naval  Coast  Defense  Beserve),  Uw 
Naval  Militia,  and  the  National  Naval  Volunteers. 
The  act  of  May  22, 1917,  above  cited,  is  in  the  following  terms : 

"That  commencing  June  first,  nineteen  hundred  and  seventeen, 
and  continuing  until  not  later  than  six  months  after  the  termination 
of  the  present  war,  all  enlisted  men  of  the  Navy  of  the  United  States 
in  active  service  whose  base  pay  does  not  exceed  $21  per  month  shall 
receive  an  increase  of  $15  per  month ;  those  whose  base  pa;  is  over 
$21  and  does  not  exceed  $24  per  month,  an  increase  of  $12  per  month ; 
those  whose  base  pay  is  over  $24  and  less  than  $45  per  month,  an  in- 
crease of  $8  per  month ;  and  Uiose  whose  base  pay  is  $45  or  more  per 
month,  an  increase  of  $6  per  month :  Provided,  That  the  increases  of 
pay  herein  authorized  shall  not  enter  into  the  computation  of  continu- 
ous-service pay :  Provided,  That  during  the  continuance  of  the  pres-  . 
ent  war,  warrant  officers,  petty  officers,  and  enlisted  men  ot  the 
United  states  Coast  Guard  shall  receive  the  same  rates  of  pay  as  are 
or  may  hereafter  be  prescribed  for  corresponding  grades  or  ratings 
and  length  of  service  in  the  Navy." 

In  view  of  the  express  provision  of  the  statute  quoted  assimilating 
the  pay  of  enlisted  men  of  the  Coast  Guard  to  that  of  enlisted  men 
of  the  Navy  and  subject  to  the  limitation  indicated  u  to  the  con- 
tinuance Of  the  present  war,  so  much  of  your  inquiry  as  rdates  to 
the  Coast  Guard  is  answered  in  the  affirmative. 

With  re^>ect  to  the  enlisted  personnel  of  the  Naval  Militia  ^d 
the  National  Naval  Volunteers,  you  are  advised  that  members  of 
either  of  those  organiEations  vrhile  in  the  service  of  the  United  StatCB 
with  the  Navy  are  entitled  to  the  increase  of  pay  provided  in  the  act 
of  May  22, 1917,  by  virtue  of  the  respective  acts  of  February  16, 1914 
{38  Stat,  285),  and  August  29,  1916  (39  Stat.,  596),  providing,  re- 
spectively, in  effect,  that  members  of  the  Naval  Militia  and  the 
National  Naval  Volunteers  when  in  the  service  of  the  United  States 
with  the  Regular  Navy  shall  be  entitled  to  the  same  pay  and  allow- 
ances as  are  or  may  hereafter  be  provided  by  law  for  perscras  of  th« 
same  rank,  grade,  or  rating  in  the  Begular  Navy. 

With  reference  to  the  Naval  Reserve  Force  tjie  act  of  August  29, 
1916  (3d  Stat,  6S8),  provides  as  follows: 

"All  members  of  the  Naval  Reserve  Force  shall,  when  actively 
employed  as  set  forth  in  this  act,  be  entitled  to  the  same  pay,  allow- 
ances, gratuities,  and  other  emoluments  as  officers  and  enlisted  men 
of  the  naval  service  on  active  duty  of  corresponding  rank  or  rating 
and  of  the  same  length  of  service. 

It  is  understood  that  your  doubt  as  to  the  applicability  of  the  act 
of  May  22,  1917,  to  enlisted  members  of  the  Naval  Reserve  Force 
arises  from  the  fact  that  the  legislation  just  quoted  tram  the  act  of 
August  29,  1916,  assimilating  the  pay  of  members  of  snch  force  to 
that  of  the  Navy  does  not  ez^«6Edy  provide  that  the  pay,  aUowances, 
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etc.,  of  members  of  the  Naval  Reserve  Force  shall  be  the  same  "  as 
are  or  may  hereafter  be  provided  "  for  members  of  th«  Regular  Navy. 

While  the  words  quoted  are  frequently,  or  even  generally,  used  in 
statutes  assimilating  the  pay  of  one  service  to  that  of  another,  their 
use  is  often  due  merely  to  an  abundance  of  caution;  and  while  failure 
to  use  such  words  may,  Id  some  cases,  result  in  fixing  the  pay  of 
members  of  the  assimilated  service  at  the  rates  provided  for  the 
other  service  at  the  time  of  the  passage  of  the  assimilating  statute, 
without  regard  to  future  changes  in  the  rates  of  pay  of  such  other 
service,  such  result  does  not  necessarily  follow  a  failure  to  use  the 
words  indicated. 

On  the  contrary,  in  any  particular  case  the  intention  of  Congress 
as  disclosed  by  the  assimilating  statute,  considered  as  a  whole,  is  the 
determining  factor  in  the  construction  of  such  statute;  and  where  it 
clearly  appears  therefrom  that  it  was  the  intention  of  Congress  to 
render  the  pay  of  the  assimilated  service  subject  to  all  future  changes 
in  the  pay  of  the  other  service,  effect  should  be  given  to  such  inten- 
tion without  regard  to  the  particular  form  of  words  in  which  it  is 
expressed  or  indicated. 

It  will  be  observed  that  the  provision  quoted  above  from  the  act 
of  August  29, 1916,  is  to  the  effect  that  all  members  of  the  Naval  Re- 
serve Force  when  actively  employed  as  set  forth  therein  shall  be 
entitled  to  the  same  pay,  etc.,  as  corresponding  officers  and  enlisted 
men  of  the  naval  service  on  active  duty.  Here  Congress  was  dealing 
with  future  contingencies,  and  the  act  does  not  expressly  provide — 
nor  is  there  any  evidence  therein  that  Congress  intended  so  to  pro- 
vide— that  the  pay  of  members  of  the  Naval  Reserve  Force  who 
might  in  the  future  be  in  the  service  of  the  TJuited  States  with  the 
Regular  Navy  be  limited  to  the  rates  provided  at  the  time  of  the 
passage  of  the  act  for  persons  holding  corresponding  grades  or 
ratings  in  the  Regular  Navy. 

On  the  contrary,  viewing  as  an  entirety  nil  the  provisions  of  the 
act  of  August  29,  1916,  with  respect  to  the  Naval  Reserve  Force,  it 
clearly  appears  that  it  was  the  intention  and  desire  of  Congress  that 
whenever  members  of  the  Naval  Reserve  Force  should  be  called  into 
the  active  service  of  the  United  States  they  should  serve,  to  all  intents 
and  purposes,  as  members  of  the  Navy  and  have  all  the  responsibili- 
ties and  rights  of  members  of  that  service,  including  the  right  to  pay 
at  the  rates  that  might  be  in  force  for  members  of  the  Navy  holding 
corresponding  grades  or  ratings  at  the  time  when  such  active  service 
should  be  rendered  by  such  members  of  the  Naval  Reserve  Force. 

You  are  advised,  therefore,  that  the  enlisted  personnel  of  the  Nnval 
Reserve  Force  (including  female  members  of  the  Naval  Coast  De- 
fease Reserve)  are  entitled  while  in  tiie  active  servic«  of  the, United 
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States  to  the  increase  of  pay  proTided  in  the  act  of  May  32, 1917,  for 
the  same  period  during  which  enlisted  men  of  the  Regular  Navy  are 
so  entitled. 
The  question  submitted  is  answered  accordingly. 


Uader  tbe  injured-employees'  compensittloD  act  ot  September  7. 1916,  apptopria- 
UODB  for  the  various  executive  depart inents  or  other  Oovemtnent  establish- 
ments or  services  may  not  lawfully  be  reimbursed  from  the  compensation 
fund  provided  for  Injured  Government  employees  for  the  cost  of  medical  or 
hospital  freetment  of  such  employees,  unless  such  treatment  was  furnished 
by  private  physicians  or  hospitals  at  the  cost  ot  the  executive  d^tartment, 
eatabllsliment,  or  service  aeeklng  relmburaenieut. 

Deeiiioa  by  OemptroUer  Wtrwlok.  June  £7, 1817: 

The  Auditor  for  the  State  and  Other  Departments  reported  for 
approval,  disapproval,  or  modification  his  decision,  dated  the  IMh 
instant,  making  an  original  construction  of  a  statute,  as  follows: 

"There  has  been  transmitted  to  this  office  by  the  United  States 
Employees'  Compensation  Commission  claim  oi  the  Panitma  Canal 
in  the  sum  of  $14,281.66,  transfer  of  which  is  sought  to  the  credit 
of  the  appropriation  *  Employees'  compensation  fund,  1917,'  The 
charges  are  listed  under  the  headings,  'Disability,'  *  Ho^ital,'  *  Dis- 
pensary,' '  Surgical,'  and  '  Transportation.'  The  auditor  of  the 
Panama  Canal  responding  to  an  inquiry  from  this  office  indicates 
that  a  portion  of  the  charges  under  the  heading  '  Hospital '  consist 
of  the  salaries  of  employees  of  the  Panama  Canal.  Similarly  with 
a  portion  of  the  ch&rges  under  'Surgical.'  Tbe  amounts  of  these 
diarges,  though  not  as  yet  specified  by  the  Panama  Canal,  are  sus- 
cept^Je  of  ascertainmttit.' 

^'Section  42  of  the  act  of  September  7,  1916  (89  Stat.,  743-761), 
which  is  the  act  in  regard  to  coibpensation  of  injured  employees  of 
the  United  States,  provides  that  so  far  as  employees  of  the  Panama 
Canal  are  concerned,  the  governor  of  the  canal  shall  be  substituted 
on  the  President's  direction  for  the  commission  by  which  the  act  is 
otherwise  to  be  administered.  In  considering  the  powers  of  the  com- 
misaion  generally  as  to  questitms  of  compensation  the  Comptroller  of 
ijie  Treasury  has  decided  (Apr.  12,  1917,  to  chairman  of  U.  S.  Em- 
ployees' Compensation  Commission)  that  under  section  86  of  the 
act  the  commis^on  is  to  decide  all  questions  involved  in  its  findings 
of  fact  and  award  of  compensation.  Similar  authority  and  discre- 
tion doubtless  rest  in  the  Governor  of  the  Panama  Canal  as  to  his 
administration  of  the  compensation  act  tt  the  transfer  aeeoont 
now  before  me  involved  merely  determination  by  the  governor  of 
facts  or  of  the  amount  of  compensation  or  its  basis,  I  utould  deem 
myself  precluded  from  review  of  the  finding.  Where,  however,  there 
is  question  of  the  transfer  of  funds  between  appropriations  and 
where,  moreover  (as  in  the  present  case),  the  United  States  Em- 
ployees* Compensation  Commission  have  declined  to  approve  An- 
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transfer  from  their  fund  an  element  of  the  costs  as  charged  by  tha 
Panama  Canal,  I  do  not  think  that  the  question  of  transfer  is  by 
the  governor's  conclusion  sealed  from  inquiry  and  determination  by 
the  Federal  accounting  officers. 

"  The  concluding  paragraph  of  section  4S  of  the  act  hitherto  cited 
reads:  'The  President  may  authorize  the  Governor  of  the  Panama 
Canal  *  *  *  to  pay  the  compensation  provided  by  this  act, 
including  the  medical,  surgical,  and  hospital  services  and  supplies 
provided  by  section  9  and  the  transportation  and  burial  expenses 
provided  by  sections  9  and  11,  out  of  the  appropriation  for  the  Pan- 
ama Canal  •  •  •  auch  appropriation  to  be  reimbursed  for  such 
payments  by  the  transfer  oi  funds  from'  the  employees'  compensa- 
tion fund.'  In  my  view  fliere  is  nothing  in  this  provision  which 
removes  the  question  of  the  expenses  subject  to  transfer  from  the 
general  principles  which  have  been  recognized  as  applying  to  the 
services  performed  by  one  executive  department  or  Government 
establishment  for  another.  These  principles  are  clearly  stated  in  22 
Comp.  Dec.,  145.  The  rule  is  that  salaries  (it  is  immaterial  that 
they  may  be  paid  from  lump-sum  appropriations)  are  to  be  trans- 
ferred omy  where  addititmal  employees  are  needed  by  the  depart- 
ment perrorming  the  service  to  supply  the  place  of  the  detoiled 
employees  or  where  the  appropriation  paying  the  salaries  of  the 
detailed  employees  is  for  some  special  and  noncontinuing  project  or 
purpose  as  distinguished  from  an  appropriation  for  the  support  of  a 
continuing  and  permanent  organization. 

"  Without  attempting  to  analyze  in  detail  the  diaracter  of  the 
Panama  Canal  as  an  establishment,  I  may  state  mv  conclusion  that 
it  is  a  going  concern  whose  officers  and  employees  aold  positions  of 
permanent  tenure.  One  of  the  appropriations  for  the  fiscal  year 
1917,  '  Sanitation,  Canal  Zone,  Panama  Canal,  $700,000,'  has  an  item 
for  hospitals.  It  must  be  assumed  that  by  this  or  other  appropria- 
tions provisioQ  is  made  for  the  maintenance  of  a  permanent  staff  of 
physicians,  nurses,'  and  surgeons. 

'*  I  decide  that  such  portions  of  the  charees  in  the  account  before 
me  as  consist  of  the  salaries  of  officers  and  employees  of  the  Canal 
Zone  in  permanent  service,  that  is  not  specially  hired  in  connection 
with  the  injured  employees  listed  in  the  transfer  account,  are  not 
subject  to  payment  to  the  appropriations  in  support  of  the  Panama 
Canal  out  of  the  employees'  compensation  fund.  The  decision  is  sub- 
mitted for  your  approval,  modification,  or  disapproval  as  an  original 
oonstivctiou  of  the  act  oi  September  7, 1916,  her^ofore  cited." 

Section  9  of  the  act  of  September  7, 1916  (89  Stat,  743),  provides: 

**  That  immediately  after  an  injarr  sustained  by  an  employee  while 
in  the  performance  of  his  duty,  whether  or  not  the  disability  has 
arisen,  and  for  a  reasonable  time  thereafter,  the  United  States  shall 
fumish  to  such  employee  reasonable  medical,  surgical,  and  hospital 
services  and  sapplies  unless  he  refuses  to  accept  them.  Such  services 
and  supplier  shall  be  furnished  by  United  Stetes  medical  officers  and 
hospitals,  but  where  this  is  not  prscticable  shall  be  fumi^ed  by 
private  physicians  and  hospitels  designated  or  approved  by  the  com- 
mission and  paid  for  from  the  employees'  compensation  fund.  If 
necessary  for  the  securing  of  proper  medical,  su^cal,  and  hospital 
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treatment  ^e  employee,  in  the  discretion  of  the  commission,  may  be 
fninished  transportatioa  at  the  expense  of  the  employees's  compensa- 
tion fund." 

Section  11  of  said  act  makes  provision  for  transportation  of  re- 
mains and  burial  expenses  in  case  of  death  resulting  from  injury  un- 
der the  circumstances  mentioned  in  the  statute. 

Section  42  of  the  act  provides : 

"  That  the  President  may,  from  time  to  time,  transfer  the  adminis- 
tration of  this  act  so  far  as  employees  of  the  Panama  Canal  and  of 
the  Panama  Railroad  Company  are  concerned,  to  the  Governor  of 
the  Panama  Canal,  and  so  far  as  employees  of  the  Alaskan  Engineer- 
ing Commission  are  concerned  to  the  chairman  of  that  commission, 
in  which  cases  the  words  '  commission '  and  '  its '  wherever  they 
appear  in  this  act  shall,  so  far  as  necessary  to  give  effect  to  such 
transfer,  be  read  '  Governor  of  the  Panama  Cana^'  or  '  chairman  of 
the  Ala^an  Engineering  Commission,'  as  the  case  may  be,  and '  his ' : 

**  The  President  may  authorize  the  Governor  of  the  Panama  Canal 
and  the  chairmen  of  the  Alaskan  Engineering  Commission  to  pay 
the  compensation  provided  by  this  act,  including  the  medical,  sur- 
gical, and  hospital  services  and  supplies  provided  by  section  nine 
and  the  transportation  and  burial  expenses  provided  by  sections  nine 
and  eleven,  out  of  the  appropriations  for  the  Panama  Canal  and  for 
the  Alaskui  Engineering  Commission,  such  appropriations  to  be  re- 
imbursed for  such  payments  by  the  transfer  of  fimds  from  the  em- 
ployees^ compensation  fund." 

The  auditor  of  the  Panama  Canal,  in  a  letter  dated  June  6,  1917, 
says: 

"  The  item  in  the  bill  designated  as  '  Hospital '  is  the  cost  of  hos- 
pital services  and  treatment  as  determined  by  the  cost  sheets  which 
are  kept  by  the  Pi^nama  Canal  and  includes  (according  to  the  several 
classes  of  patients  which  are  cared  for  in  the  several  hospitals  of  the 
Panama  Canal)  the  salaries  of  physicians  whose  salanes  are  paid 
by  the  Panama  Canal,  as  well  as  the  salanes  of  nurses  and  attendants, 
and  also  the  cost  of  drugs,  dressing,  and  subsistence. 

"  Id  explanation  of  this  it  may  oe  said  that  a  part  of  the  staff  of 
the  hospitals  of  the  Panama  Canal  is  made  up  of  Army  medical 
officers  detailed  for  duty  with  the  Panama  Canal,  who  receive  no 
extra  compensation,  but  only  their  regular  compensation  as  officers 
in  the  United  States  Army.  The  salaries  of  these  officers  are  not 
included  in  determining  the  ho^ital  oosta.  Th««  are  also  on  the 
rtaff  of  these  hospitals  civilians  employed  by  the  Panama  Canal,  and 
their  salaries  are  included  in  this  cost. 

"  By  way  of  further  explanation,  it  may  be  said  that  the  hospitals 
of  the  Panama  Canal  are  primarily  intended  for  the  care  and  treat- 
ment of  employees  of  the  Panama  Canal  and  the  Panama  Bailroad 
Company;  also  to  treat  officers  and  enlisted  men  of  the  Army  and 
outside  patients  from  the  surrounding  country  where  proper  hospital 
facilities  are  not  otherwise  available.  In  other  words,  the  hospitals 
are  not  solely  for  govemBMBtal  purposes,  but  al«o  serve  the  public 
as  veU." 


DiECTSIONa  OP  THE   COMPTBOLLER.  779 

The  tccouift  aubmitted  by  the  Pfuiama  Canal  is  for  $14,281.55, 
itemized  as  follows : 


SgjiUisbra,    Octobar, 
tud  Noranlar,  ISlt. 


DlnblHty  compsimUoD 

KmUcbI,  lunfial,  ud  buplUlMrrlcai. . , 

TnuuponauaD 

DlttbDItr  compel: 
HMllMt.sunkal. 
TmuporlaUoD... 


The  Employees'  Compensation  CcnninisBion  approves  the  accoant 
for  $5,603,47,  being  for  all  items  except  the  charges  for  medical,  sur- 
gical, and  hospital  services. 

The  chairman  of  tiie  commission  says: 

"  It  is  the  opinion  of  this  commission  that  while  section  42  of  the 
act  of  September  7,  1916,  and  paragraph  4  of  the  Executive  order 
above  referred  to,  call  for  the  transfer  of  funds  for  medioal,  sorgical, 
and  hospital  services  and  supplies  provided  by  section  9  of  the  act  of 
September  7,  1916,  that  these  charges  for  medical,  surgical,  and  hos- 
pital services  by  the  Panama  Canal  should  not  be  paid  by  transfer  of 
the  amounts  charged  from  the  employees'  compensation  fund.  Sec- 
tion 9,  to  which  reference  has  been  made,  provides  that  the  United 
States  shall  furnish  to  an  injured  employee  reasonable  medical,  sur- 
gical, and  hospital  services  and  supplies,  and  q}ecificaUy  stipulates 
that  such  services  and  supplies  shall  be  furnished  by  United  States 
medical  officers  and  hospials,  and  where  this  is  not  practicable  shall 
be  furnished  by  private  physicians  and  hospitals  designated  or  ap- 
proved by  the  commission,  and  paid  for  from  tlw  employees'  com- 
pensation fund. 

"  The  point  the  commission  desires  to  make  is  that,  as  the  faoapitala 
in  the  Canal  Zone  at  which  injured  employees  of  the  Panama  Canal 
are  treated  are,  according  to  its  understanding,  owned  outright  by 
the  United  States,  and  ate  under  the  direct  charge  of  medical  officers 
of  the  United  States,  these  services  are  available  for  m^cal  and 
surgical  treatment,  and  such  services  and  supplies  as  are  allowed 
un^r  the  terms  of  section  9  should  be  furnished  to  injured  employees 
of  the  Panama  Canal  at  the  expense  of  the  canal,  and  should  not  be 
chained  against  the  employees'  compensation  fund. 

"  These  hospitals,  we  understand,  were  established  to  provide 
necessary  medical,  surgical,  and  hospital  treatment  for  employees  in 
the  Canal  2jone  requiring  such  treatment,  at  a  time  when  the  construc- 
tion of  the  canal  was  under  way  and  the  need  for  such  facilities  was 
much  greater  than  it  has  been  at  any  time  since  the  compensation  act 
of  September  7, 1918,  became  effective.  Furthermore,  had  an  Execu- 
tive order  transferrine  the  administration  of  the  compensation  act, 
so  far  as  employees  oi  the  Panama  Canal  and  the  Panama  Railroad 
Company  are  concerned,  to  the  Governor  of  the  Panama  Canal  not 
been  issued,  it  is  the  opinion  of  the  commission  the  medical,  surgical, 
and  hospital  services  and  supplies  would  have  been  furnished  to  the 
injared  emplwees  of  the  Panama  Canal  and  the  Panama  Railroad 
Company  by  united  States  medical  officers  and  hospitals  in  the  Canal 
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Zcoie  without  coat  to  the  employees'  compensation  fond-  The  intent 
of  Coneress  seems  to  be  that  all  availBole  facilities  of  the  United 
States  tor  furnishing  medical,  8urg;ical,  and  hospital  services  and 
supplies  should  be  utilized  for  the  treatment  of  injured  civil  em- 
ployees of  the  United  States,  but  that  where  this  is  not  practicable, 
Bucn  services  and  supplies  should  be  furnished  by  private  physicians 
and  hospitals  designated  or  approved  by  this  commission,  and  paid 
for  from  the  employees'  compensation  fund.  Under  these  circum- 
stances, it  is  the  opinion  of  the  commission  that  the  respective  sums 
of  $8,964.76  and  $4,713.82  for  medical,  surgical,  and  hospital  service 
to  injured  employees  of  the  Panama  Canal  are  not  appropriate 
charges  against  the  employees'  compensation  fund  and  the  voucher 
in  favor  of  the  Panama  Canal  is,  therefore,  forwarded  approved  for 
$5,«0S.47." 

The  auditor's  decision  is  that  the  appropriatitms  for  the  sup- 
port of  the  Panama  Canal  may  not  be  reimbursed  for  such  portitma 
of  the  charges  in  the  account  submitted  as  consist  of  the  salaries  of 
officers  and  employees  of  the  Canal  Zone  in  permanent  service  in  the 
hospitals  and  dispensaries  where  the  injured  employees  were  treated. 
I  think  this  decision  is  correct  as  far  as  it  goes,  but  it  does  not  go  far 
enough.  It  should  have  included  costs  of  treatment  of  any  character 
in  the  hospitals. 

Under  the  act  of  September  7,  1916,  United  States  hospitels  and 
facilities  are  free  to  injured  employees  of  any  department  of  the 
Govemment.  Only  the  cost  to  the  Panama  Canal  of  such  ctt«  and 
treatment  as  are  furnished  by  private  physicians  and  in  privUb  hoa- 
pitals  may  be  reimbursed  the  Panama  Canal  from  the  en^lfoyees* 
compensation  fund. 

I  may  go  still  further  and  say  that,  in  the  matter  of  transportatjon, 
cmly  the  cost  of  such  tran^rartation  may  be  reimbursed  as  is  affirma- 
tively shown  to  have  been  actually  paid. 

The  auditor's  deci»on  is  modified  to  accord  with  the  views  httnin 
expressed.- 

nrx  Ain>  td  rxa  ceht  ncuuiss  of  ooxpEnATios. 

Gompntera  In  the  Nautical  Almaosc  Office  of  the  Navy  DqMrtment  who,  wlOi 
respect  to  compensatton,  are  in  tbe  status  of  contractors  rather  than  that 
of  pieceworkers,  are  not  entitled  to  the  perc^tage  Increases  of  compensa- 
tion under  section  7  of  the  legislative,  ezecntive,  and  Jadldal  approprlatiaa 
act  of  March  3,  1917. 

OoaptreUer  Wsnriek  to  the  Beoretair  sf  the  Vavr.  Tum  t7,  ItlT: 

I  have  your  letter  of  the  20th  instant,  as  follows: 

*'  Your  decision  is  requested  as  to  whether  or  not  section  7  of  the 
legislative,  etc,  act,  approved  March  8, 1917  (89  Stat.,  1121),  has  anv 
application  to  compute  on  piecework,  Nautical  iUmanac  Office,  ana, 
if  so,  instructions  are  requested  as  to  how  to  determine  the  amonnt 
to  be  added  to  the  prices  paid  said  computars. 
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"There  is  stated  below  for  your  iDfonnation  the  character  of 
services  performed  by  difiFerent  computers  as  indicated  b;  vouchers 
covering  payments  made  to  them  in  the  3rd  quarter,  1017,  and  the 
amounts  of  the  payments,  viz : 

Computer  Janet  Mc William: 

WaslilDgtOD  occultatloDS.  1920 S7S.10 

Work  on  obmrvatlona  of  Saturn's  Batellltes 114.76 

Work  on  obserratlons  of  Saturn's  satellites 39. 20 

Computer  Mrs.  i.  M.  Lewis : 

Work  on  Saturn's  aatelUtes 20.00 

Work  on  observatlona  of  Saturn'a  satellites 72.00 

Computer  E.  B.  Davia : 

Work  on  Saturn's  satellites , IT,  26 

Oompnter  H.  B.  Hedrlck : 

Work  on  Saturn's  satellites 44.86 

Work  on  observation  of  Saturn's  satellites 18.04 

Computer  T.  E.  Trott : 

Work  on  Saturn's  satellites 65.88 

Work  on  obserratlons  of  Saturn's  satellites — 61.48 

The  appropriation  from  vhich  these  so-called  pieceworkers  are 
paid  is  as  follows  (3d  Stat.,  1100) : 

"Nautical  Almanac  Office:  *  •  *  For  p«^  of  computers  on 
piecework  in  preparing  for  publicati<m  the  American  Ephemeris  and 
Nautical  Almanac  and  improving  the  tables  of  the  planets,  moon, 
and  sters,  $3,000." 

It  is  understood  that  this  work  is  done  away  from  the  office,  and 
that  the  persons  engaged  thereon  work  witliout  supervision  or  reetricr 
tion  as  to  hours  of  labor,  etc.  Their  status  is  similar  to  that  of 
contractors.  They  perform  a  given  work  at  an  agreed  price  for  the 
job.  I  am  of  opinion  that  they  can  not  be  regarded  as  employees 
within  the  meaning  of  the  law  providing  for  percentage  increases  to 
certain  employees  for  the  fiscal  year  1916.  (38  Comp.  Dec.,  668,  717, 
746,  747.) 

You  are  advised,  therefore,  that  such  sonialled  pieceworkers  are 
not  entitled  to  the  increase  in  question. 


WVn  AHS  TU  IBK  CEn  nrCKXASKS  07  COlCPmATIOV. 

Armr  field  clerks  are  not  entitled  to  the  percentage  Increases  ol  compenoatiDD 
antborlzed  In  the  Army  appropriation  act  of  May  12,  1017,  for  a  drilUn 
employees  In  tbe  Military  Establishment 

OoHptroUM  Warwick  to  the  Beoretarjr  of  War,  Jsas  S7,  1017; 

By  your  indorsement  of  the  21st  instant,  decision  is  requested  aa 
to  whether  field  clerks.  Quartermaster  Corps,  and  Army  field  clerks 
are  entitled  to  tile  increases  provided  for  under  the  provisions  of  the 
act  of  May  12, 1&17  (Public,  Na  11,  p.  40),  which  reads: 

"  That,  during  tbe  fiscal  year  nineteen  hundred  and  eighteen,  all 
civilian  employees  in  the  Military  Establishment,  including  m  the 


Coo^^lc 
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lump-sum  rolls  only  those  persons  who  are  carried  thereon  at  tixt 
cloae  of  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
seventeen,  shall  receive  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  such  employees  who  receive  salaries  or 
wages  in  such  establish  Jient  at  a  rate  per  annum  of  less  than  $1^00, 
and  increased  compensation  at  a  rate  of  five  per  centum  per  annum 
to  such  employees  who  receive  salaries  or  wages  in  such  establishment 
at  a  rate  of  not  more  than  $1,800  per  annum  and  not  less  than  $1,200 
per  annum:  And  provided  further.  That  so  much  as  may  be  neces- 
sary for  this  purpose  is  hereby  appropriated  out  of  any  moneys  in 
the  Treasury  not  otherwise  appropriated." 

It  has  been  held  by  this  office  that,  as  field  clerks,  Quartermaster 
Corps,  are  not  civilian  employees,  they  are  not  entitled  to  these 
percentage  increases.    (See  23  Comp.  Dec,  738.) 

Army  field  clerks  are  subject  to  the  rules  and  Articles  of  War 
and  are  entitled  to  certain  allowances  in  addition  to  salary  (3d  Stat, 
625).  They  are  in  a  military  status  to  the  same  extent  as  are  field 
clerks.  Quartermaster  Corps.  Therefore,  they  are  not  entitled  to  the 
increases  provided  for  in  the  above-quoted  law. 


nvs  Ain>  TiK  rxB.  cnrr  xvckeasu  ot  ooxrarsATiov. 

■  of  conpenaatlon  of  omplojeee  of  the  Librarr  ot  OaagnM 
miV  not  lawtallT  tw  compntBd  under  the  [vorlsloiu  ot  sectloa  T  of  Ott  legla- 
lative,  ezecnttve,  and  Judicial  approprlatloa  act  of  March  S,  1B17,  iw  addl- 
tloaal  compensatlOD  earned  br  them  for  work  occaslooally  perfonned  <» 


Oonptrollec  Warwiak  to  the  LUtrartan  of  Coacrett,  Tvae  S8,  ltl7:  - 

I  have  your  letter  of  the  &3d  instant,  requesting  decision  as  to 
whether  the  additional  compensation  authorized  by  law  to  be  paid 
to  per  annum  employees  of  the  Library  of  Congress  for  extra  work 
performed  on  Sundays  and  holidays  is  to  be  taken  into  con^dera- 
tion  in  determining  their  rights  to  th^  percentage  increases  provided 
for  under  section  7  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  of  March  3, 1917  (39  Stat.,  1121). 

The  provision  for  the  payment  of  such  additional  compensation 
ia  as  follows: 

"  Sunday  opening:  To  enable  the  Library  of  Congress  to  be  kept 
open  for  reference  use  from  two  until  ten  o'clock  postmeridian  on 
Sundays  and  legal  holidays,  within  the  discretion  of  the  Librarian, 
including  the  extra  services  of  employees  and  the  services  of  addi- 
tional employees  under  the  Librarian,  $10,000  or  so  much  thereof  as 
may  be  necessary."     (39  Stat,  1078.) 

I  understand  from  your  submission  that  persons  are  not  regularly 
employed  for  this  Sunday  and  holiday  service,  but  that  different 
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persons,  fiome  of  whom  an  per  aimum  employees  of  the  library  and 
others  who  are  not  in  the  Government  sf^vice,  are  engaged  from 
time  to  time  as  needed,  the  compensation  being  paid  by  the  day  and 
fixed  in  each  case  by  agreement  at  the  time  the  services  are  engaged. 
A  person  may  be  engaged  for  this  service  for  only  one  day  during  a 
year,  or  the  same  person  might  possibly  be  engaged  for  each  Sunday 
and  holiday,  but  I  am  of  opinion,  in  any  event,  that  persons  so  en- 
gaged can  not  be  regarded  as  employees  of  the  United  States  within 
the  meaning  of  section  7  of  the  act  of  March  8,  1917,  and  the  com- 
pensation paid  for  such  service  is  not  salary  within  the  purview  of 
said  section. 

In  this  connection,  see  23  Comp.  Dec.,  668,  7l7, 740,  747,  780. 

For  reasons  herein  stated  the  amounts  paid  for  Sunday  and  holi- 
day service  should  be  disregarded  in  determining  whether  or  at  what 
rate  the  percentage  increase  is  to  be  allowed  and  in  no  case  should 
such  percentage  increase  be  allowed  on  said  payments. 


nrx  AID  TEir  pee  cxet  tscuuBBa  oi  coiOMatATBtn. 

CivilUn  enploTeeB  of  tbe  Medical  Corps  of  tbe  Army  wko  are  carried  on  tbe 
rolls  at  the  dose  of  the  flBcal  year  ending  June  30,  IfllT,  are  entitled  to 
tbe  percentage  iDcreaaeB  of  compensation  nndv  and  subject  to  tbe  limita- 
tions of  the  act  of  Hay  12,  1917. 

Cvmptrollei  Warwick  to  tbe  Beoretary  of  War,  Jaaa  S6,  1817: 

By  your  indorsement  of  the  20th  instant  decision  is  requested  as  to 
whether  civilian  employees  of  the  Medical  Department  at  Large,  who 
are  paid  a  per  diem  compensation  from  tbe  appropriations  for  the 
Medical  Department  of  the  Army,  are  entitled  to  the  percentage 
increases  authorized  under  a  providon  in  the  Army  appropriation  act 
of  May  12, 1917  (Public  No.  11,  p.  40),  which  reads: 

''That,  during  the  fiscal  vear  nineteen  hundred  and  eighteen,  all 
civilian  employees  in  the  Military  Establishment^  includmg  on  the 
lump-sum  rolls  only  those  persons  who  are  earned  thereon  at  the 
close  of  the  fiscal  year  ending  June  thirtieth^  nineteen  hundred  and 
seventeen,  shall  receive  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  such  employees  who  receive  salaries  or 
wages  in  such  establishment  at  a  rate  per  annum  of  less  than  $1,200, 
and  increased  compensation  at  a  rate  of  five  per  centum  per  annum 
to  such  employees  who  receive  salaries  or  wages  in  such  establishment 
at  a  rate  of  not  more  than  $1,800  per  annum  and  not  less  than  $1,200 
per  annum :  And  provided  further,  That  so  much  as  may  be  necessary 
for  this  purpose  is  hereby  appropriated  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated." 

Subj^  to  the  provisions  of  the  law  with  reference  to  rates  of  com- 
pensation, etc.,  I  see  no  reason  why  the  civilian  employees  of  tbe 
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Medical  Corps  who  are  carried  on  the  rolls  at  the  close  of  the  fiscal 
year  ending  June  30,  1917,  'will  not  be  entitled  to  the  in* 
question.    (23  Comp.  Dec.,  668, 670,  680,  685.) 
The  question  submitted  is  answered  accordingly. 


tlTS  AITS  TBa  FEB  CBKT  IVCRBASXS  OT  COlDSnAIIOV. 

PttMnts  employed  bf  the  OoTernment  from  day  to  day,  or  to  do  a  partiealar 
Job,  or  wluwe  compensatloa  is  not  fixed  by  law  or  r^alatlon,  but  by 
agreement  at  tbe  time  when  the  services  are  engaged,  are  not  «it:tled  to 
the  percentage  Increases  of  compensation  nnder  the  proTlsIon  of  section 
2  of  the  sundry  civil  an>r»prlatIon  act  of  June  12,  1917,  such  persons 
not  being  employees  of  tbe  United  States  within  the  meaning  of  that  act 

Comptrolkr  Warwtok  to  the  Beorataiy  of  OomMeroe,  Znae  9t,  1917: 
I  have  your  letter  of  the  23d  instant,  as  follows: 

**  In  making  provision  for  tha  compensation  of  certain  employees 
in  the  field  service  of  this  department  after  July  1, 1917,  the  depart- 
ment will  be  required  to  consider  the  effect  of  section  2  of  the  sundry 
civil  appropriation  act,  for  the  fiscal  year  1918  (Public,  No.  21,  ap- 
proved June  12,  1917),  and  your  decision  is  requested  as  to  the 
applicability  of  that  section  to  the  following-described  caaes: 

^  The  appropriation  '  General  expenses,  Lighthouse  Service '  (page  ' 
63,  sundry  civil  act,  1918),  provides  for  'traiporary  employees  and 
Geld  force  while  engaged  on  works  on  general  repair  and  mainte- 
nance.' These  field  employees,  who  are  laborers,  carpenters,  black- 
smiths, plumbers,  and  other  artisans,  are  paid  at  certain  per  diem 
rates  of  compensation. 

"  The  appropriation  '  Party  expenses.  Coast  and  Geodetic  Survey ' 
(page  64,  sundry  civil  act,  1918),  provides  for  'compensation,  not 
otherwise  appropriated  for,  of  persons  employed  in  the  field  work.' 
Under  this  provision  there  are  appointed  magnetic  observers,  tide 
ol»ervera,  signalmen,  chart  correctors,  topographic  draftsmen^  etc., 
appointed  by  the  Secretary  of  Commerce  from  civil-service  registers, 
ana  whose  salaries  are  fixed  by  the  Secretary.  There  ate  also  em- 
ployed hands,  cooks,  and  laborers,  hired  by  chiefs  of  parties,  whose 
rate  of  pay  is  fixed  by  the  chief  of  party  hiring  them  at  the  time  of 
employment.  These  persons  are  not  appointed  by  the  Secretary 
nor  are  they  in  a  civil-service  status.  All  are  employed  in  the  field 
away  from  Washington. 

"The  appropriation  'Pay,  etc.,  of  oflScers  and  men,  vessels'  (page 
66,  sundry  civU  act,  1918) ,  provides  for  '  all  necessary  employees  to 
man  and  equip  the  vessels,  including  professional  seamen  serving 
as  mates  on  vessels  of  the  survey.'  under  this  item  there  are  em- 
ployed professional  seamen,  sur^ns,  and  chief  engineers  appointed 
by  the  Secretary  at  fixed  salaries  and  from  civil-service  registers. 
There  are  also  employed  members  of  crews  who  are  shipped  for  a 
term  of  one  year  and  their  pay  fi^ed  by  regulations  jirescribed  by 
the  Secretary  of  Commerce.  These  are  not  civil-service  employees, 
nor  are  they  appointed  by  the  Secretary.  .  , 
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^I(  ii  imirarUnt  that  this  nutter  be  decided  at  the  preseDt  time, 
as  the  qoertion  as  to  whether  or  not  theae  emplorees  are  entitled 
imder  the  law  to  the  5  and  10  per  cent  increase  wilf  have  a  material 
bearing  qixhi  changes  which  ma;  be  made  in  the  compensatioD  of 
these  employees. " 

The  section  in  question  is  broad  in  its  terms,  and,  subject  to  the 
limitations  with  respect  to  rates  of  compensation,  it  is  applicaUe  to 
all  amployees  of  the  United  Stat«s  whose  compensation  is  to  be  paid 
from  appropriations  made  in  ibe  act. 

It  has  been  hdd,  however,  that  persons  employed  from  day  to 
day,  or  to  do  a  particular  job,  or  whose  compensation  is  not  fixed 
by  law  or  r^ulation,  but  is  made  a  matter  of  agreement  in  each 
case  at  the  time  the  services  are  engaged,  are  not  employees  of  the 
United  States  within  the  meaning  of  this  law.  In  othflr  words,  the 
tenure  of  employment  must  be  more  or  less  permambt  in  its  nature 
to  entitle  the  persons  to  be  regarded  as  Mnployeee  ot  the  United 
States.    In  this  connection,  see  28  Comp.  Dec.,  668,  717,  740,  747,  780. 

The  questions  submitted  are  too  general  in  tjiaracter  to  be  answered 
more  specifically  at  this  time. 


ASDraOHAl    COKHHUTIOH,    OFFIOXBS'    TKAZXIXS    OAlEn. 

An  em[ilo7ee  of  the  tTnlted  States  on  leave  of  absence  and  attending  an  officers' 
training  camp  as  a  candidata  for  a  commission  In  the  Offieen'  Bee«n 
Corps  of  tbe  Army  may  not  lawfully  receive  htii  regnlar  compensatloa  as  a 
dvillan  employee  for  soch  period  In  addition  to  pay  as  nch  candidate, 
when  the  annnal  rate  of  Oie  combined  compensation  so  received  exceed! 
$2,000. 
Comptioller  Warwlak  to  the  Scaretaij  ot  War,  June  S8,  1017; 

By  indorsement  of  the  20th  instant  decision  is  requested  of  a  ques- 
tion  presented  by  the  Bureau  of  Insular  Affairs  as  follows : 

"  1.  George  M.  Wilmeth,  a  clerk  at  $1,800  in  this  bureau,  entered 
the  Beserve  Officers'  training  camp^  Fort  Myer,  Virginia,  on  May  14, 
1917,  and  will  receive  a  compensation  at  the  rate  of  $100  per  month 
for  his  services  while  there,  as  authorized  by  the  U.  S.  Army  ap- 
propriation  act,  approved  May  12,  1917. 

"  2.  In  accordance  with  a  decision  by  the  Comptroller  of  Hie  Treas- 
ury, that  the  salary  of  an  employee  paid  from  civil  funds  must  cease 
upon  his  drawing  a  compensation  from  Army  funds,  where  the  com- 
bined  salaries  would  exceed  $2,000  per  annum,  the  diBbursiug  clerk 
of  the  War  Department  directed  that  Mr.  Wilmeth  be  paid  only  for 
the  first  thirteen  days  in  May.  He  was  dropped  from  the  pay  roll, 
without  prejudice,  to  take  effect  June  8,  1917,  by  action  of  the  War 
Department,  and  was  carried  on  the  rolls  from  May  14  to  Jone  S, 
inclusive,  as  being  absent  on  leave  without  pay. 

"3.  As  Mr.  Wilmeth  had  annual  leave  due  him,  this  bureau 
granted  the  same  to  him  to  include  May  81, 1917,  aqd  his  poution  mi 
not  filled  by  promotion  until  the  month  of  June. 
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"4.  Tiu&biwMai8B<»FiAFMMpt.«£coiB«moiMlwaefnnn)lr.'WU- 
BMth  maluDS  a  qIklbi  ior  bis  BalSFy  toom  M»y  14  to  May  8K,  in- 
dtuam^  at  Um  oate  of  $1,800  per  utsiun,  asd  base*  hia  claim  apos  Ok 
following  rtatBinuDt  of  faata;  tbat  titer»  am  aHrenl  cmam  icmticBl 
with  bis  ows  where  leave  with  pay  has  been  Kranted;  ka  givee  the 
DUnes  of  Axtbur  C.  Fowl$  and  Howard  L.  ]>wfi,  as.amploywof  the 
TVeasury  Department,  who  entered  the  Keserve  Officers  *f '"'"jc 
eamp  at  the  same  time  that  he  did,  and  who  have  receive  their 
ngolar  salariee  from  tbe  Treasury  Department  up  to  Jane  1,  1917; 
that  same  -was  allowed  them  after  one  of  tfiBM  caaee,  or  a  atnilar  caae, 
had  beeu  submitted  to  the  Comptixdlei;  «f  f^e  TrsMary." 

Tha  paymante  at  the  rate  of  (200  per  moath  to  eaudidatce  for  com* 
miBsioos  at  the  training  oamp,  Fort  Myer,  Ya.,  ara  bang  made  under 
anthority  ei  a  provision  In  the  d^aeiK^  appropriation  act  of  Jane 
IS,  1A17  (Public,  No.  as,  p.  S),  and  not  under  authority  of  the  p«o- 
vimia,  ixL  the  Army  apprcqMiiatioQ  act  at  May  13, 1917,  which  doea  not 
tMOMoe  aflectiive  until  Joly  1. 

Tb«  caaa  of  Arthur  C.  Fowle,  refarred  to  in  tike  above-qaotad 
ktter,  bas'  not  been  before  this  office 

In  a  decision  dat«d  June  9, 1917,  this  office  anthorized  payment  oi 
Howard  L.  Leslie's  salary  as  a  clerk  in  the  Treasury  Department  for 
the  period  frcHn  May  14  to  31,  for  the  reason  that  at  tbat  time  there 
was  no  law  autiiorizing  payment  to  him  for  his  service  at  the  train- 
isf  oamp.  Afterc  xeouving  his  compeasatMm  for  sarvioe  at  liie  train- 
i^  oamp  he  refunded  tiM  amfmnt  paid  to  him  hj  His  Treasury 


If.  Mr.  Wilmeth  is  entitled  to  compensation  at  the  cats  ol  $100.  per 
month  from  May  14  to  81,  he  is  not  entitled  to  salary  as  a  derk, 
class  4,  for  any  part  of  said  period.  Soe  decision  of  June  25,  1917, 
to  S.  B.  Jacobs,  disbursing  clecic,  Treanuy  Depattment  (3S  Conip. 
Dec.,  768). 


■m  AMD  m  not  obr  nroxEAn  n  ooMPxmAnos— mt  or  cuogo. 
oouvcn;  or  v&tiomax  sxnm. 

CItUIoh  employees  ot  the  OonncU  of  National  Defanse  are  not  entitled  to  per- 
centafB  increases  ot  compensation  nndar  any  of  Uie  annul  ivyiropdatlon 
acts  ant&oilEing  sncb  Increases  to  certain  classes  of  dvlllaa  enwloy^es. 

0sder  ttu  prorlsloiia  of  tlie  act  of  Tone  15. 1917.  emplojeea  of  ttte  ConscU  ot 
NaHenal  Defeoae  perfoiwlng  clerical  services  may  be  paid  compeautlofi 
on]7  at  Ute  rates  spedfled  In  section  167,  Revised  Statntes. 

fla«Vtr«llaT  WannlBk  t«  ib»  psssUcat  sT  tlw  Onaaa  ef  SattMal  Safrass,  fass 
»,  Ul7i 
I  have  your  letter  of  the  Zlst  instant,  as  follows : 

"  In  the  act '  Hakins  appropriations  for  the  sapport  of  the  Anny 
for  the  fiscal  year  eiMing  June  80,  1918,  and  olher  purposee,*  ap- 


i»ciBiON&  w  rax  coKrmoLLaoL  787 

ptond  May  12, 1917,  them  u  appropii»tod  f  «r  the  iu»  of  the  Coimcil 

of  National  Defense,  the  unexpended  balanoa  remaining  on  hand 
Jon*  SO,  I&IT,  of  the  approprialaon  oS  $000^006  appi^riatod  by  the 
aet  a^reved  Augnt  29,  1916. 

'*  Id  tiie'  art  making  appr«priati(»e  to  supply  urgent  de&aemoM 
appffOTed  Jtme  15,  1917,  t^re  is  made  fiutfaer  awropTiation  of 
ISOOjOOQ  fw  the  eKpanatp  of  the  Conncil'  of  Nataonal  Daflonse. 

"rniis  latter  aol  provktes  for  ^empioymeat  of  copertB  and,  ak 
ratea  of  compematMn  authorised  by  section  167  of  the  Bevised  Stait- 
ntes  of  the  United  Stiat«6,  of  clerical  and  other  assifitance.' 

"  There  are  in  the  Council  of  National  Defense  a  number  of  meaBeD- 
ger  boys  refsiviog  $480  per  annum  and  a  number  of  clerks  and 
^nographers  employed  at  a  salary  of  $1,000  per  annum  which  are 
not  rates  of  compensation  authorized  by  section  167  of  the  Beviaed 
Statutes.  While  other  departments  have  made  the  entruice  salary 
of  atenoipraphera  and  tvpewriters  at  $1,000  per  annum,  the  Council  of 
Kational  Defense  has  followed  a  plan  of  niakinff  the  entrance  salary 
$900  per  annum,  and  then  promoting  to  the  higher  grades  the  more 
efficient  employees.  Under  these  conditions,  several  of  the  employees 
of  the  Council  of  Kational  Defense  have  remained  in  the  councU, 
although  offered  an  increased  salary  elsewhere,  and  it  will  be  impos- 
sible to  retain  the  services  of  a  number  of  employees  now  receiving 
$1,000  per  annum  if,  in  accordance  with  the  legislation  above  referred 
to,  they  are  reduced  in  salary.  If  it  is  held  that  the  above  lan^ation 
prohibits  a  payment  of  a  salary  of  $1,000  per  annum,  it  wui  there* 
fore  be  nteeseary  to  promote  the  employees  now  Feceiving  $1,000 
per  annum  to  a  salary  of  $1,200  per  annum  or  lose  their  services, 
whidh  would  greatly  interfere  with  the  work  now  being  done  by  the 
council. 

"  You  are  therefore  reapectfolly  requested  to  render  a  decision: 

"  Ist.  As  to  whedier  there  are  any  other  provisimw  of  law  wiudi 
would  modify  the  provisions  above  referred  to  of  the  act  aj^roved 
Jirae  15,  1917. 

"  2d,  If  not  whether  the  council  will  be  hound  in  payments  from 
the  appropriation  act  above  referred  to  only  to  the  grades  provided 
for  by  section  167  of  the  Bevised  Stt^tes ;  and  if  so  whether  tbe  mes- 
senger boys  now  receiving  $480  per  annum  ean  be  legally  promoted  to 
tiie  pofiitioD  of  assifitant  messenger  at  $720  per  annum. 

"  si  Wbettier  section  167  which  makes  no  provision  for  salary  in 
excess  of  $1,800  per  annum  will  appl^  to  such  places  as  the  secretary 
to  the  council  and  advisory  commission,  the  chief  clerk„  the  disburs- 
ing officer  and  appointment  clerk,  the  executive  secretary  of  the 
woman's  committee  and  the  chiefs  of  diviraons,  none  of  whom  are 
perfonning  clerical  work,  but  all  of  them  on  account  of  their  peculiar 
training  and  special  fitness  for  the  places  which  they  occupy  are 
holding  administrative  and  executive  places  in  the  council. 

"  4th.  Inasmuch  a£  the  act  appro^nating  the  unexpended  balance 
does  not  contain  tJie  provision  limitaB^  one  salary  of  elerioal  and 
other  aaristanta  to  the  rstea  of  pay  provided  in  section  IQTf  of  the 
Bevised Staitutet  of  the  Unubed  Stat£s.couId  (he. administrative  officexa 
continue  to  pay  their  present  rates  of  compensation  after  July  1 
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from  the  reappropruted  unexpended  balance  ontil  mujt  time  as  tliat 
appropriation  is  exhausted. 

"  Yon  are  also  requested  to  advise  me  whether  or  not  the  legisli^on 
in  reference  to  increase  of  compensation  of  5  per  cent  in  salaries 
from  $1,200  to  $1,800  &nd  10  per  cent  in  salariee  of  less  than  $i;200 
will  apply  to  salaries  paid  by  the  council  under  the  act  approved 
Jmie  15,  1917.  Also  if  it  is  decided  that  paym«it  of  salaries  can 
be  coDtinaed  after  June  80  under  the  present  rate  of  oompoisation 
under  the  appropriation  of  the  unexpended  balance  whem^  the  K 
and  10  per  c^it  mcreaaes  above  referred  to  will  apply  to  salaries  so 
paid  by  the  council." 

The  provision  in  the  act  of  June  15,  1917  (Public,  No.  23,  p.  1), 
making  appropriation  for  the  expenses  of  the  Council  of  National 
Defense,  is  as  follows ; 

"For  expenses  of  experimental  work  and  investigations  under- 
lahen  by  the  Council  of  National  Defense,  employment  of  experts, 
and  at  rates  of  compensation  authorized  by  section  one  hundred 
and  mxty-seven  of  the  Revised  Statutes  of  the  United  States  of 
clerical  and  other  assistance,  supplies,  including  books  of  reference 
and  periodicals,  and  for  necessary  expenses  of  members  of  the  coun- 
cil, of  the  advisory  commission,  or  subordinate  bodies  going  to  and 
attending  meetings  of  the  commission  or  subordinate  bodies, 
$500,000:    *    •    *." 

The  language  of  this  provision  is  so  plain  and  its  intent  with  re- 
spect to  the  employment  of  personal  services  is  so  manifest  that 
there  is  no  room  for  construction  or  interpretation.  The  appropria- 
tion therein  made  can  not  be  used  in  the  employment,  at  rat«s  of 
oompensatiim  other  than  those  authorized  in  section  167  of  the  Re- 
vised Statutes,  of  any  persons  other  than  experts. 

However,  this  restriction  applies  only  to  the  use  of  the  appropria- 
tion of  $500,000.  The  unexpended  balance  of  the  appropriation  of 
$200,000  made  in  the  act  of  August  29,  1916  (89  Stat.,  650),  which 
was  reappropriated  and  made  available  for  the  fiscal  year  1918  by  a 
provision  in  the  Army  appropriation  act  of  May  12,  1917  (Ftd>lie, 
No.  11,  p.  36),  is  not  affected  by  the  above  limitation,  and  can  be 
used  for  the  employment  of  personal  services  at  rates  other  than 
those  authorized  by  said  section  167. 

With  reference  to  your  third  question,  this  office  is  not  acqouDted 
with  the  qualifications  of  the  particular  persons  serving  in  the 
positions  named  by  you,  and  Uierefore  can  not  decide  whether 
or  not  they  are  experts,  nor  whether  or  not  they  are  serving  in 
poatitHu  that  can  be  filled  <Hily  by  experts.  From  your  statement 
it  wonld  appear  they  are  not  performing  clerical  w(»rk,  which  to 
some  extent  is  the  test  under  this  appropria^n.    Upon  the  atate- 
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ment  made  it  ia  conoluded  these  placw  an  not  covered  by  sectioo 
167,  Bevised  Statutes. 

It  is  not  within  the  jurisdiction  at  the  Comptroller  trf  the  Trew- 
nry  to  decide  the  questitdi  as  to  whether  a  meseenger  \ioiy  can  be 
promoted  to  the  position  of  assistant  messenger.  This  would  ap- 
pear to  be  a  matter  for  det«rnunation  by  the  Civil  Service  Ccnn- 

HlJBBJ^Wl. 

None  of  the  various  provisions  of  law  authorizing  the  payment 
of  increased  compensation  at  tiie  rate  of  6  and  10  per  cent  to  civilian 
employees  of  the  United  States  is  applicable  to  the  employees  of 
the  Council  of  National  Defense. 
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oosn. 

Aj)  «)Uat«d  imn  dlacharced  treat  the  nUnd  list  of  ttw  Uartne  OotiN  and  reeo- 
llBt«d  for  actlTe  duty  In  that  corpa  ia  not  entitled  to  ao^  ccmtlnnans-wrvlce 
pay  dnrlDK  the  poriod  of  hia  reeDlUtnwnt 

An  enlisted  man  dlacbarged  from  the  retired  list  of  the  Hariae  Orapa  aad  rem- 
ItBted  tor  active  duty  in  that  corps  Is  not  entitled,  dnrinc  the  period  of  his 
reenllstment,  to  pay  as  an  expert  rlfiemsn  ander  a  qoallBcatloQ  eanied 
prior  to  his  retirement. 

CompttoUer  Warwick  t«  XaJ.  W.  9.  Powall,  Daltvd  Itatei  Hailae  Oorpi,  Jbm 
»,  1S17: 
I  have  your  letter  of  the  12^  instant,  requesting  my  dedsiiMi  of 

questions  presented  by  you,  as  follows ; 

**!.  The  case  of  Sergeant  Gilbert  E.  Frazier,  M.  C,  is  pending 
before  this  office  for  settlement.  The  question  arises  as  to  the  rate 
of  pay  which  should  properly  be  credited  to  Sergeant  Fraaiar.  The 
facts  in  this  case  are  as  follows : 

"The  service  record  of  Sergetmt  Frazier: 


U.  S.  A.         11  Mch.,  1891     10  June,  1914     QO  #80  series  1890; 

U.S.  A.  28  Mch.,  1895     27  Mch.,  1898    E  of  E. 

U.  S.  M.  C.     26  Aug.,  1900     24  Aug.,  1905     E  of  E. 

U.  S.  M.  C.     28  Aug.,  1905     27  Aug.,  1909     E  of  E. 

n.  a  M.  C.      1  Sept.,  1909     81  Ang.,  1918     E  of  E. 

U.S.M.C.  1  SepL,  1918,  placed  on  retired  list  after  over  80 
years'  service  (including  double  time  for  foreign  service)  order  M. 
O.  C.  JanuaiT  7, 1917.  Kecalled  to  active  service  by  order  of  M.  O. 
C.  dated  April  7, 1917,  No.  21895,  and  reported  for  active  duty  April 
9, 1917.  Discharged  from  the  retired  list  while  on  active  duty  at  the 
marine  barracks,  navy  yard,  Philadelphia,  Pa.,  May  26, 1917,  "  Upon 
settlonent  of  accounts  in  order  to  reenlist"  and  nenlistea  at  the 
recruit  depot,  Philadelphia,  Pa.,  May  27, 1917. 

"  2.  Sereetint  Frazier  at  the  time  of  his  retirement  was  receiving 
the  pay  of  the  azth  enlistment  period  (as  a  sergeant,  fiS.OO  per 
month). 

r.iizcd  by  Google 
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"  S.  1^  question  arises  as  to  i^etlier  the  p^od  on  Hib  rtftived  VaA 
between  the  time  of  retirement,  Jannai?  7, 1917,  ukI  -th«  dtte'«f  ve- 
eaiiftnwilt,  May  27,  1617,  woild  serve  imder  the  Uw  to  cbpnTe 
Ser£iea&t  Frazier  of  the  beae&ts  of  his  continuoufi  asrrioe.  This  oBat 
is  oi  the  opiakoL  that  Sergeant  Frazier  is  entitled  to  the  full  benefits 
of  his  service  as  be  was  not  out  of  the  service  for  a  period  of  three 
months  from  the  time  of  his  disdiarge  as  a  seraeant  on  the  retired 
list,  performing  active  duty  under  conkpetent  oraers,  until  his  nen- 
listMcniof  dat«  Hay  S7,  1917.  lUa  d«nic«  is  beiiic  aahed  «*  the 
se<]ueBt  of  Sergeant  J'razier  in  order  to  dafinksly  catabliBh  bts  n^t 
in  the  pFemises. 

"  4.  The  question  also  arises  in  the  case  of  Sergeant  Frazier  as  to 
his  rijriits  to  extra  compensation  for  qualification  as  expert  rifleman. 
Had  Sergeant  Frazier  remained  on  tlte  active  list  he  would  be  entitled 
to  the  $5.00  per  month  allowed  expert  riflemen,  his  qualification  being 
of  4at»  Oetobw  0, 1^  U.  a  No.  fiO,  ssries  191K,  and  be  has  tad  no 
opportunity  to  requali^  since  tlwt  date.  He  would  also  be  entitled 
to  nis  extra  compensation  for  one  year  upon  reenli^ment  in  the 
icgnlar  coarse  of  evvnts.  Tbe  ipiemaOB  reqoeeted  to  be  decided, 
tfaerefope,  are: 

"  1st.  Is  the  interpretation  of  this  ofice  correct,  vis.  tiiat  Sergeant 
Frazier  is  entitled  to  pay  as  of  the  6tii  entietment  penod  t 

"fid.  If  the  interpretation  e<f  l^s  office  is  not  upneM  by  the  Comp- 
troller, what  is  tbe  rate  of  pay  to  be  credited  to  Sergeant  Frazier 
upcm  the  facts  of  bis  service  as  presented  t 

'*  Sd.  Is  Sergeant  Frazier  entitled  under  his  qualification  to  pay  as 
an  expert  r^man ;  and  if  bo,  weuid  be  not  be  entitled  to  such  expert 
rifleman's  pay  for  a  period  of  one  year  from  the  date  of  bis  reeioiEt- 
ment,  May  27, 1917,  provided  that  in  Ae  meantime  be  has  no  oppor- 
tunity to  requalify  I " 

The  law  govemin£  the  payment  of  increased  pay  for  continuous 
service  is  the  act  of  May  11,  1908  (35  Stat.,  109).  I  find  notbine  w 
said  law  providiag  for  tiie  counting  of  the  period  of  service  ob  fiie 
retired  list  for  the  purpose  of  continuous-service  pay. 

Keither  do  I  find  that  said  act  ^ves  to  Sergt.  Frazier  the  benefit 
of  his  continuous  service  on  the  active  list  so  as  to  entitle  bim  to 
increased  pay  therefor  on  his  reenliatment  of  May  27,  1'917,  after 
his  discharge  from  the  retired  list  on  May  26,  1917. 

The  act  of  May  11,  1906,  ^teaks  of  d^hai^es  a*  the  tetxaination 
of  enlistment  periods  aiid  reenlistmenta  witbio,  or  after  the  expira- 
tion of,  three  nMmthB  IlKnfifnMn.  Ncme  of  t^ae  conditions  seems  to 
fit  in  the  case  of  Sergt.  Frazier.  He  was  placed  cm  the  retired  list, 
after  over  30  years'  service,  January  7,  1917,  and  was  discharged 
from  the  retired  list  May  26, 1917,  while  on  active  do^  to  whidi  he 
had  been  recalled  April  9,  1917;  taO.  be  rcenliited  in  tjn  Marine 
CSorpe  May  27, 1917. 

If  the  Edtuatitm  works  a  hardship  on  Sergt  Frarier,  it  is  one  which 
would  appear  to  have  been  brought  on  by  his  own  Tol&ntary  act; 
but,  under  the  law,  upon  the  facta  of  service  as  presented,  I  feel 
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obliged  to  hold  that,  under  his  enlistment  ol  May  27, 1917,  he  is  only 
caititled  to  the  rate  of  pay  attached  to  the  first  enlistment  period. 

As  to  the  second  question — whether  Sergt.  Frazier  is  entitled  to 
pay  as  expert  rifleman  for  one  year  from  the  date  of  bis  enlistment 
of  Hay  27,  1917,  under  a  qualification  as  such  On  October  9,  1916 — 
I  am  of  opinion  that  he  is  not  so  entitled.  His  qualification  as  expert 
rifleman  had  ceased  on  his  enlistment  of  May  27,  1917,  and  in  order 
for  him  again  to  he  entitled  to  such  additional  pay  he  must  reqnali{y. 

The  questions  salnnitted  are  answered  accordingly. 
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PATKBNT  OF  BALABIBB  AND  OOKPXHSATIOH. 

[1)17.    Dwart^t  Clraiikr  No.  IS.   Bwood  •ditbn.l  ■ 

Tbbasubt  DxPAxnaNT, 
OrFioit  or  Couptbollbb  of  the  Tbba.8ubt» 

W<uihin0<m,  JUonA  94, 1917. 
The  foIloTring  infonnatioa  is  given  for  computus  atmnal   or 
monthly  compensation  for  services  rendered  the  United  Ststee. 

The  act  of  Congress  approved  June  30,  1906  (34  Stat.,  763),  pro- 
videe  as  follows: 

Seo.  6.  Hereafter,  where  the  compenaaUon  of  any  person  in  the 
service  of  the  United  States  is  annual  or  monthly  the  following  rules 
for  division  of  time  and  computation  of  pay  for  services  rendered 
are  hereby  established: 

Annual  compensation  shall  be  divided  into  twelve  equal  install- 
ments, one  of  which  shall  be  the  pay  for  each  calendar  month;  and 
in  making  payments  for  a  fractional  part  of  a  month  one-thirtieth 
<tf  one  of  such  instaUmente,  or  of  a  nwnthly  compensation,  shall  be 
the  daily  rate  of  pay.  For  the  purpose  of  computing  such  com- 
pensation and  for  computing  time  for  services  rendered  during  a 
fractional  part  of  a  month  m  connection  with  annual  or  monthly 
compensation,  each  and  every  month  shall  be  held  to  consist  of 
thirty  days,  without  regard  to  the  actual  numher  of  days  in  any 
Mlendar  month,  thus  excluding  the  thii^-first  of  any  calendar 
month  from  the  computation  and  treating  liebruary  as  if  it  actually 
had  thirty  days.  Aiiy  pei^on  entering  the  service  of  the  United 
States  during  a  tbirtv-one  day  month  and  serving  until  the  end 
thereof  shall  be  entitled  to  pay  for  that  month  from  the  date  of 
entry  to  the  thirtieth  day  ol  sud  month,  both  days  inclusive;  and 
any  person  entering  said  swvioe  daring  tne  month  of  February  and 
serving  until  the  Mid  thereof  shall  be  entitled  to  one  month's  pay, 
less  as  many  tbirtieths  thereof  as  there  were  days  elapsed  prior  to 
date  of  entry:  Provided,  Iliat  lot  one  day's  unauthorised  absence 
on  the  thirty-fiist  day  of  any  calendar  month  one  day's  pay  shall 
be  forfeited. 

>Tbiltit«aitlMislHii>dnnl*rK«.UifMdat«dAai.l«,ltU.   Jiiatmiei^aatMfitAbfMtatA.- 
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This  act  is  construed  as  requiring  that — 

1.  Each  calraidar  mouth  shall  consist  of  thirty  days,  and  the  com- 
putation of  salary  shall  be  by  each  month  separately,  one-twdfth 
of  KH  annual  salary  constituting  the  compensation  for  each  mont^. 

2.  One-thirtieth  of  a  monthly  installment  of  salary  is  to  be  allowed 
for  each  day  bf  serrice  tnm  Mie  ftnt  to  tiie  th^eth,  inclumre. 
The  last  day  of  February  counte  as  three  days  of  service  for  pay 
pnrposee  (two  diys  in  leap  years). 

3.  The  thirty-firat  day  of  a  month  enters  into  the  coMpvtetioQ 
of  salary  only  where  there  is  tme  day's  absence  in  a  nonpay  statoa 
on  that  day — th*t  is,  «bHaee  in  a  aonp^  atetus  did  aet  occur  also 
on  the  thirtieth.  For  such  absence  on  the  thirty-fiiBt  one  day's  pay 
is  forfeited. 

In  the  Postal  Serrice  the  compatation  is  to  be  made  as  directed 
in  section  4  of  the  act  of  Congress  approved  March  4,  1011  (36  Stat., 
1339),  M  foBtftra: 

Sec.  4.  I^t  -after  Juae  thirtieth,  nineteen  hundred  and  eleven, 
where  t&e  salary  or  compensation  of  any  employee  in  the  Postal 
Service  is  at  sn  amiual  or  monthly  rate,  the  foUowing  rales  shaH  be 
followed  in  computing  the  amount  due:  An  annual  si^ary  or  oom- 
pensation  shall  oe  divided  into  twelve  equal  installmeiits,  one  of 
Wbifih  ^all  be  the  pay  for  each  calendar  month;  and  in  making 
parent  for  a  fractional  part  of  any  calendar  month  there  shall  be 
paid  such  proportion  of  one  of  such  installments,  or  of  the  amount 
of  the  monthly  salary  or  compansation,  as  the  number  of  di^  in 
the  fractional  part  of  that  month  beaie  to  the  actual  number  of 
days  in  that  month. 

Dt^>artment  circulars  Mo.  40  of  1{I04,  No.  67  cif  1906,  and  No.  SS 
of  1914  ate  snpeneded. 

W.  W.  WAEWncn, 

Cbinjjfroller. 
Approved: 

W.  a.  MoAfioo, 
8ient4wy«f^  TrtaatKy. 


JQMMB  Ot  PAT  BOLLS  rOB  S  AKS  10  PXB  OSHT  XBOBBA.BJE  QT 
OOHPBHSATIOH. 

(iMT.   myuaMMOrMKrlf*.  n.i 

XBEASnST  DiSABTlCBNT, 

Omos  OF  Coiinmou.B&  op  thb  Tr^suxt, 

Waahmgton,  May  1,  t817. 
To  oO  AeetmnHng,  Disburting,  and  Auditing  OJItcert: 

-AH  offices  of  tbe  Govenunent  having  to  do  with  the  preparation, 
payment,  and  auditing  of  pay  rolls  are  informed  that  the  increase 
of  compensation  through  percentages  of  regular  compenaation  au- 
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thoiized  by  the  sevenl  api^opriation  ftcte  for  Uie  fiscal  year  191S 
should  be  ahown  upon  the  ragular  pay  rolls  and  in  form  as  follows: 

1.  Where  the  regular  compensation  is  now  shown  upon  the  pay 
roll  under  a  »ngle  column  headed  or  otherwise  indicating  the  total 
paid,  the  total  compensation  paid  should  be  shown  for  each  em- 
ployee within  the  clssses  affected  nnder  three  columns  headed, 
reepectiTely,  "  Regular  Compenaation,"  "Increase  of  Compensation," 
and  "Total  Paid."  The  three  columns  should  be  totaled,  following 
the  usual  practice  of  making  sheet  total  and  a  recapitulation  or  of 
carrying  totals  forward. 

2.  The  incresse  of  compensation  is  oha^eable  to  an  indefinite 
appropriation  which  will  be  given  the  title  "Increase  of  Compensa- 
tion," followed  by  the  name  of  the  Department  or  other  Govern- 
ment Establishment.  This  appropriation  tide,  with  the  total 
amount  with  which  it  is  chai^eable,  should  be  placed  upon  the  pay 
roll  immediately  under  the  appropriation  chargeable  with  the  regular 
compensation,  the  amount  chai^able  under  the  r^^ar  apfffo- 
priation  to  be  shown  as  heretofore. 

3.  The  submission  to  this  office  for  approTsl  of  forms  of  pay  rolls, 
making  the  changes  lierein  prescribed  to  provide  for  the  increase  of 
compensation,  is  not  required. 

4.  Where  payments  are  m&de  on  individual  vouchers,  increase  of 
compensation  will  be  stated  thereon  as  a  separate  item  from  the 
regular  compensation  and  be  included  in  the  total  of  the  voucher, 
the  respective  appropriations  chargeable  to  be  stated  as  directed  in 
paragraph  2  hereof.  The  &  or  10  per  cent  increase  may  be  shown 
on  individual  vouchers  by  writing,  printing,  or  stamping  "Increase 
compensation  at  —  %,"  or  similar  wording. 

5.  A  greater  number  of  the  acte  authorizing  the  increase  of  com- 
pensation require  administrative  reports  thereon  to  be  made  to 
Congress,  and  it  is  believed  that  by  following  the  methods  herein 
prescribed  the  pay  rolls  will  present  most  of  the  data  needed  in  a 
fonn  that  will  make  unnecessary  the  keeping  of  some  separate 
accounts  with  respect  thereto. 

6.  This  circular  does  not  apply  to  accounts  relating  to  the  postal 
revenues  and  expenditures  therefrom. 

7.  It  is  requested  that  questions  requiring  the  decision  of  this 
office  as  to  the  applicability  to  particular .  employees  or  clssses  of 
employees,  etc.,  of  the  provisions  for  incresse  of  compensation  be 
submitted  promptly  by  the  Departments  and  E^tabhshmaats  con- 
cerned, and  prior  to  May  15,  1917,  where  practicable,  in  order  that 
as  many  questions  as  possible  may  be  decided  prior  to  July  1,  1917. 

W.  W.  Warwioi, 

OomptroOer. 
Approved: 

W.  G.  MoAdoo,  r"/^^^^,il,> 

Setrttary  qfthe  2Vea#uty.  ^ 
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Due  to  misccMidact—  T^t. 

Harine  Corps,  injui;  ckuaed  bjr,  atoppAge  of  pfty  tm  malting  Ammat 

not  aatlmiied  und«r  act  of  Angnrt  29, 1B16 2M 

Navy,  injury  cauaed  by,  stoppage  ol  pay  tor  reeuItinK  abaance  under 

act  of  Aupmt  29, 1918 296 

LeavM  of.     {Set  Leaves  of  absence.) 

Withoutl«ave,Coaat  Guard,  maximum  punUuDent  lor 6S 

Abitracts  of  title: 

Purchaae  of,  by  War  Department — 

For  land  intended  to  be  purcluued,  thou^  aftemrda  condemned 266 

/n  r«  condemned  land  (Anacoatia  nats) 63 

Acceptance: 

Of  payment  under  auditor's  settlement,  effect  of 138 

(See  alto  Coatnctt.) 


Appropriation  wansnta,  tranofer,  when  iaaue  of,  by  Seraetary  of  Tieaanry 

is  proper,  instead  of  transfer  settlement  by  anditw 2S2 

Credit,  pencmal,  givoi  on  counter  warrants 

CoUections,  aa  damages  to  land  befn^  final  acquidtka  <d,  by  Diiitad 

Btatea,  disposition  to  be  made  of 

Deposits,  of  internal-revenue  receipts,  to  be  made  duly,  including  soma 

covering  uncomputed  taxes 

Diabursemenla  from  general  balances.  Engineer  Department,  Anny 

Duties  and  taxes,  wbat  collectiona  of,  are  to  be  apptied  to  benefit  of  Daniah 

West  Indies. 

Engineer  Departmuit,  Army,  diAurBemente  from  gentnJ  balances 

Executive  Departmenta,  aervicea  perfiHmed  by  one  tar  another 

I'lnea  collected  by  collecton  of  cuatoma,  under  act  <rf  July  IS,  1892,  aa 


Funds  donated  to  Indians  in  re  roadway  on  Indian  reservation  not  to  be 

depooited  in  Treasury 
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areenala,  and  credlttDg  fund  "Bepladngwdnance,  eto." 

Fenonal  credit  given  <m  oon 

Post  «ntrj  feoa  paid  to  collecton  of  a 
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Aocountiiv  c^cen: 

AdminiatntiT«  approval  of  claims  for  tnv«Uiig  bijiwim  (cab  Un),  not 

binding  m 302 

Atbnwy'e  feea  in  claim»— 

IngwMial 363 

Of  dvilianB  attending  trtining  cao^a 233 

War  cUima  under  act  of  Hatch  4, 1916 363 
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Anditon— 

AndJtM  tvt  Wv  Departmeot,  jweiUctiMB.  ef,  w  re  eUnu  of  dviliaa* 


CertificatiOD  of  clainu  by,  for  deSd«noy  tftoprUUauk  yibtm  mthsf^ 

i«4 

Oooatmction  of  sUtutee  by- 
Ham  juriadktiW'le'MtbiBiti,  m  to  Ji 
th«»  baing  aatd«l  by  aiwtte  MitftOT. . 

o  clear  and  diifiaite  tenni 

iMt  avtlMitiMri  to  b*1m  lit 
ol  itema  not  p«i4 1>r  didnoBBB  oOcM. . 
JUhm*  by  doatnctua,  dmding  "noiBta  to  be  aent  to  ateiniitoliw 

offices  pending  execnticai  (rf 

SefroO- 

Claima  Bounding  in  tort,  whether  may  be  eabioet  of ,  by 

Right  and  dn^  at,  to  make,  tmder  act  ct  Ibidi  8,  U76,  oi  olhaiw 

«iK 

Settlemeata  byh- 

Acoeptaaoa  of  payment  vmdtt,  elbat  of 

Amendment  ot  cwtificatee  of,  witfaont  amending  wBBtaalii  iMued 

Recooaidcntioa  of  when  claim  Iw  addlttsnal  «UH  otMltertea,  and 
iaaBbjact  fatt  ganilftinnninqdwit  ta 

Should  be  made  on  wridanco  Mm  the»,  wittnnbrnggntiig  that 
adffliuiitntive  office  obtain  rBi 
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AccwBtiiig  offle«B— Contmnvd. 


Dedmoqa  i}t-rr  p^e. 

Advanoa,  adven»,  do  not  i»«diid«  d«BMnt  frraa  Invias  dftbs 

Mttted 788 

Value  of,  M  pifMsdoiltA. .1 490 

Will  Dot  rendei  when  powerleas  to  enforoe 701 

Juriadiction— 

Cladma  cet:tiSeil  liy  auditoA  utd  approprUted  Sot,  when  Mill  hu, 

over,  by  revision 26S 

Over  accounting  for  finEs  collected  by  cDllectan  of  cufUnna  uiul» 

act  <rf  July  16, 1893,  la  araeaided 448 

Fetamal  iigury  CMee  under  act  of  SaptBid)«r  7,  VIA 667 

Bevwion  d  accouDto  by,  scope  o{_ 3S3 

Juriadiction— 

Have  no,  in  re  nibauiteace  and  clothing  of  lotind  enliated  men  in  Navy 

Home '. 38 

Of  Comptrollei,  over  oertiSed  citicia  ^ipaopiiitod  far 369 

FKperty  accountinB,  queetinu  u  to  poneanaB  of  psUlo  {Hoparty  an  ot 

no  concern  to 175 

ReceiTete,  payment  to,  by,  genentl  diecuaaioa  m  r<  eSoacy  ol  dacraea  of 

courts,  etc -,,      633 

Right  of,  to  determine  to  whom  payment!  should  be  made,  irrespective  of 

decrees  of  courts ECtS 

Satofl— 

Olainu  iounding  in  tort,  wJutberawy  bembiectof,  by^ 0$ 

Right  and  duty  of ,  to  make,  underact  of  MiirclL  3,  tB7ti>  or  otbemiae...        68 
Supplemental  claimp,  dtellowed  iletna  in  auditor's  settlement  c«n  not  be 

mflde  baaiB  of ,  though  due  to  mislake 379 

Acting  keepers.     [See  Coast  Guard.) 

Actual  damagea.    (Stt  OontractB,  danugee.) 

Additional  compensation.    (5m  Compensation.) 

AdditioMl  pay.    (ffw  Pay.) 

Adjutants  general.    (Stt  I^y,  Hilitia,  Organized.) 

AdooiniBtrators.    (5m  Fenenal  ivpnmoMurm.) 

Advance  dedsions.    {See  Accounlang  officeo,  ConpttoUw.) 

Advances  of  public  funds,  rental  of  naked  hwda,  psiynMot  of,  in  advaace  not 

BiDthisiaed 65S 

AdTerttaements,  publication  of,  to  what  extent  head  U  department  may  dale- 
gate  power  as  to IM 

A«oplanee.    (S«s  Oontracte,  War  Department,  Signal  Corps.)    . 
Agants.    (See  Coutiacta.) 
Agticoltnre,  Departmant  d: 

Damages  to  employee's  private  property  used  on  oficial  businesa. 437 

Damages  to  land  bef<we  final  acquisition  of  by,  accounting  fen  money  col- 
lected as 638 

Fira  and  ten  per  centum  increaae  in  compeasatLoa 660 

Hunters'  licensee,  payment  for,  iMued  by  Statse 67 

Increased  nlaries  under,  when  payable  from  beginning  of  Spcal  year,  wben 

api»(qniatkn  ii  anactad  thereafter —      164 

Oipmised  Ifilitia,  cmnpenwtion  of  employees  d,  sorviaciin... St  401 

Wsatbsr  Bmeau.    (JBet  Weather  Bureau.) 
Aida.    {J!«  Fay,  additional.) 

(a<»  Navy,  officeti  ot>  .  .  ^ 
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Employeei  of  Intwior  Dapirtment  in,  fiva  aad  Uo  per  ctotam  inawa  «f 


Piw  and  t«n  per  oent  iactoiec  ot  compena»t>aa  ot  entpkrees  cf  temlofT. .      76G 
RailnMdB  in,  trip  of  GongreaBmen  to  AUAa  not  to  be  at  ezpenoe  ti  railiottd 

approprifttion 4S3 

Ateakan  Enginewing  Commiarirai: 

Arbitation  of  dispute  ks  to  weight  <rf  fre^t,  queatione  u  to,  not  proper  to 

Bubmit  to lU 

DifcountB  on  pnrchases 141 

Inmnuice  OD  building  and  mone^  riupments 36S 

PtOKHul  injuria  of  emplofeea.     (5m  Personal  injuriee,  ompenMtioD  for.) 
W<D(^te  of  mlnwd  auppliea  tna^Kvted  by  watw,  as  ehowo  by  IhU  of  lading, 

are  binding  on  Qovenuneot  when  made  by  it 110 

Aliena.    (8tt  Seamen,  American.) 

Allotmoite  of  p«y.     (Sm  Fay,  Aimy,  enliated  men.) 

Allowancee: 

Heat  and  light.     (8u  Heat  and  ligfat  aUowancei.) 
Travel.    (S«  Travel  allowances.) 
Ambulancee.    (8tt  Vehicles,  pasHnnger^Mrying. ) 
Ameadment  of  certificatee  of  settlementa  by  auditors,  without  amending  war- 

rnnta  issued  thereon 176 

American  seamen.    (5w  Seamen.) 

AmmuniticHi.    {8tt  Departments,  executive,  and  Pnrchasss.) 

Anacoetia  Flats.    (.8m  Land,  abstncti  of  title,  etc.) 

Andllary  administiattTS.    (Bet  Personal  repreaentativee.) 

Appointment,    (,8m  Offlcen  and  employees.) 

Apprentices,  hoepital.    (See  EnUited  men.  Navy,  Hospital  Ccrps.) 

AppropriatitHis: 

Agriculture,  Department  of — 

"General  Expenses,  Bureau  of  Entomology,"  not  available  f<v  htmten^ 

Ucenses 5T 

Iniaeaaod  aalaries  under,  when  payable  frtan  beginning  of  Becal  year. . .       164 

Availability  of,  from  date  of  enactment  when  continning  wwk 6^ 

Balances  of,  power  of  Congreee  over,  for  new  purpoaea 187 

Increased  salariea,  when  payable  from  beginning  of  fiscal  year  when 

appropriation  is  enacted  thereafter 161 

Availabilityof,  annual,  from  date  of  mactmeat  when  continoingwnk 625 

Balances  of  annual,  availability  of,  for  new  purposes,  under  direction  of 

CoogreM 167 

C<nstrnction  of,  eetimatee,  value  of,  in 547 

Contract  made  withost,  for  adequate  fulfillment  (strpplemental  contnct 

in  n  architect  for  Key  Bridge) 470 

Defidwicy— 

Certified  claims  included  in— 

Juiisdictioii  of  compmdler  over,  on  revision 2sa 

WhMi  auditors  are  authorised  to  certify 275 

Estimates,  valoe  of,  in  cmietntctioo  of S47 

Executive  departments,  service  by  one  for  another,  adjustment  of,  mn —  119 


"Ifiscellaneoos  expnises.  United  States  courts"— 

Wbao  availabk  for  coat  of  jaodudiig  raal  evidence  before  grand 
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Appropriatioiw— Contiiiued . 

JoBtice,  Department  ol— Contbued. 

'  "lUooeUuMoua  exp«ii8«(r,  United  Stfttes  conrta"— Ooatinned.  p^*. 

When  cbaiKMble  with  mimty  tad  expmuta  of  detulad  bmak 

examinai 242 

LegJBUtive  and  executive  departments,  apfxaptiatioDs  foi  one  may  not  be 

uaad  for  the  other  (trip  ol  Memben  of  Owgit^  to  Alaeka) 4W 

Lump-nim,  reetrictione  on  payment  of  compenntiou  from,  certain,  not 

applicable  to  F«eaidential  apprunteee 497 

Poven  of  C<»igt««  over  balances  of 167 

Traiufer  of— 

By  appiopriatioti  warrant  imied  by  Becretary  of  Treamuy— 

Not  authorited  in  re  certain  War  Departmant  appropriationa 271 

When  proper 262,271 

By  auditor's  settlement,  wben  [woper 262 

Chaining  wdaance  appropriatioiu  and  ciediting  fund   "Repladng 

txdnance,  etc., "  witb  value  of  material  lued  from  stock 281 

Charging  "Supplies,  services,  and  transportatiim,"  and  otiun,  ind 
credittng  "Barracks  and  quuters,"  etc.,  whether  to  be  done  by 

appropiiatioD  warrant 252,271 

How  effected  when  Innd  "UisceUaneousreceipta"  is  involved J.76 

Pwnoal  credit  given  on  counter  wamnts  issued  mrt 176 

Treamry  Department,  maintenance,  etc.,  of  public  buildings,  not  reUeved 
of  liability  for,  because  bjiilding  is  occnined  by  anotho  department. ...     180 . 
Approval,  administrative,  of  claims  tar  traveling  expenses  (cab  Iiir«),  not 

binding  on  accounting  i^cen ...'..      302 

Apinoziniatoly.    (5m  Words  and  phrases.) 
Arbitration: 

Boards  of.    (iStt  UediaUiw  and  ConciUatiMi,  Board  of.) 

Questions  that. may  not  be  submitted  to,  in  general  (AlaAan  Engineesug 


Architects.    (Su  War  Department.) 

Arlington  Menumal  Amphitiieatar  Conuniasion,  purchases  through  Qeowal 

Supply  Committee 479 

Armor  plate.  (Ste  Transportation,  latee.) 
Arms  and  ammonition.  (5c(  Pnrchasea.) 
Army; 

Dental  surgeon,  computing  length  of  service  of,  for  promotion,  ete 41 

Engineer  Corps — 

Abstxacts  and  insurance  of  titles 53, 268 

Assistant  engineer  under,  holding  position  as  supnvisor  of  national 

paA  undv  latodor  Department 442 

"Big  Ben"  alarm  docks.    (Set,  getMnUy,  Conbacts,  bids,  lowest) 
Contracta.    (Ss«  Contracts,  War  Department.) 

Disbunemont*  from  general  funds 622 

Illegal  promoti<m  of  .dvUian  amidoyee  of,  as  attempt  to  reunburse  tor 

illegal  payment .'. 6 

Injured,  employee,  physical  examination  of,  to  deteimine  continuance 

of  disabiKty 617 

Optatn  to  purchase  supplies,  payment  foe,  by,  not  anthwiEed 116 

Pubhc  building,  use  d,  by,  permitted  by  Secretary  at  Tieasnry,  con- 
trol and  mainteoooce  erf ISB 

Service  amdtmd  by,  ta  Fublic  Health  Bervioa,  in  satniing  bom. . .     499 
Special  d^odt  accounts.    (5s>  Accounting.)  ()()o1c 
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Anny— Cootinaed. 

BnKgtol  nua.    (Set  Enlisted  toen.)  1 

•     nod  AttiOmT,  cugMdtr,  pMfemMtv,  «tc. ,  pfty  of  mlMed  mod  awri^  as, 

whn  not m«nb«n  of  flMrtiiiMrtii  Oxps 

Field  deA»  (QmrteniUMtar  Ooipaw  etharwiM),  6  uid  10  per  emt  incieuw 


(jSm  alto  CanpeoMtum,  isciMue  of,  «lc.) 
FuwRu  iTiiw  p^r.    (&•  Btr,  additMM«l.) 

In^Mtor  of  «uall4uriaa  ptactice,  no  mh^  oAm  in  Higihi 173 

Hedickl  Oorpo,  dviliaa  employee*,  5  uid  10  per  ami  incraue  erf  i  imniiii 

Bstion 783 

Nnrae  Gaqx  (tanale),  not  indnded  in  op«mti«  W  act  of  li«y  11,  IMS,  M 

ra  HX  moDtbg*  gnttoity 5S3 

(MBcenof— 

Additional  pay  of  every  nature.    (J7m  fty,  additMud.) 

Bigp^e  <rf.  loM  or  damifed  in  tnwit 213 

Bmefidaiiea  of ,  Hi  n  ox  xuntfaa' pay,  Hay  be  otlur  tkan  widenr 74 

OfHOKnlatioo  tA  qnaiten.    (8w  Qmrten.) 

Odutniciire  serrice.    (5m  Fay,  additMnwl.) 

Dnitaleuigooni,  computing Inigthof  nrvicoif.forptaaKitiaa,  Mc...        41 

Heat  and  Hgbt  aUomuce.    (Aa  H«at  a^  ligM  aJtoinuiea.) 

Hiding  dvil  office,  irtMBpnhttated  by  act  efjvly  31,  UM 2S7 

HaueehoU  goods.    (Sm  TnampvtatUK,  hod-gnat  dedvcHv.) 

Imtmctioa  of ,  in  ci'viliBn  aviatioi  edmola 642 

Hilei«o.    (SuViiMtt.) 

.  Uonnts,  tmupcKtatiaa  of 480 

Pay  cl^B,  conatructive  swvice  credit,  not  entiOad  to  whon  rwiiMi 

limed  as  wcmd  lieutenant IM 

Penonal  repreeentati'vaa  of  petal m  af  dacwaed,  whea  loy  nc*iT« 

payments  due  estatea  of  dacadeate K 

Private  pn^teity  lost  or  destroyed  in  military  aenrica.    (gat  Property, 

private.) 
Quartan.'  (See Qnarten.) 
Betiied— 

Oommiasioned  on  active  list  under  act  of  Itedt  4, 191S,  date  fran 

which  entitled  to  pay  undw CM 

Longevity  pay  (rf,  on  active  duty 88 

On  duty  in  edncatioiial  inatitntiona,  pay  irf SM,606 

Pay  of,  as  officen  erf  National  Guard 649 

Pay  of,  (m  active  duty «,677,806 

Officen*  Reserve  Gorpa— 

Civil  cfficera  and  employees  <tf  United  States  is  tnuning  caMps  at 

cmdidates  for,  ara  not  mesabera  (rf,  m  re  leareo  trf  abiuice,  etc <76 

Oivil  officen  and  emfdayeea  of  Unitad  States  In  fff'ft'ne  i— fii  eati- 
tied  to  regular  dviliaa  sabriee  or  leave,  wbw>  not  entitled  to  pay  as 

Banb«n  of  cacpa 789 

CSvilian  pay  of  employees  erf  United  States  wtiila  oaadidatea  fir  com- 

miwiene  in  csng)  and  receiving  pay  as  each 76S,  7SS 

Enlisted  men  comminoned  in,  continuous  avvice  pay  of............      212 

Mileage.    (jSwMUesge.) 
Ordnance  Department— 

Ammunitien,  purchase  of,  questiwi  as  to  irtiat  cooatiMtaa  flaiilied 
poduct,  aad  MHndaetan  of 2K 
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A  nny— Continued. 

Ordnince  Departm«iit— ConttDued.  r^. 

Gliugiiig  ftppTopiiatioiu  undM,  m  accoimt  erf  materUI  iu«d  from  itock 

ftt  MBaiuiIa 2W 

Liquidfttod  dunage  in  re  gun  ouiiag*  puts  u  aflectsd  by  mppb- 

mentat  conbact 4 

FhilippiD«  Scouta,  {umli«a  of  enliated  nus  of,  not  «Blitied  to  nlief  uidar 

act  of  August  29,  1916 1» 

P<7to  Rico  regiment,  families  of  eoliBted  men  of  DM«ntttled  tot>eli«f  uodtf 

act  of  August  29,  1916 IM 

QuaitcnnaBtar  Ciwpa — 

Gontncta.    (Sm  Ccntracta,.  Wai  D«9artm8nt.) 

ScfMjta,  onployeea  at  not  entitled  to  cumulative  leave  nor  pay  Iw 

leave  and  duty  at  Mme  time,  under  act  of  August  29, 1916 724 

Field  cleiks— 

Mileage  of 184 

Not  entitled  to  percentage  increase  of  pay  under  act  of  May  12, 1917..      738 
Hones  of,  injured  in  Irantitu  and  sold  by  carrier,  axtoit  of  carrier's  liabil- 
ity to  Government 204 

Per  diem  in  lieu  of  subsiBtence.    (Ste,  gtntraUy,  Traveling  expenees, 
BubBiHtence.) 

Transfers  of  appropriaticais,  request  for,  by,  tnrw  Aiiay 252,271 

Reserve.    {Ste  Enlisted  men.  Army.) 
Signal  Corps- 
Aviation  Section— 

Enlisted  reserve  corps  of,  commutation  oF  ratiotie  and  quarters 

while  attending  dvilian  aviation  schools 301 

Instruction  of  officers  of,  in  civilian  aviation  schools 542,647 

Leasing  of  land  m  re  aerial  opeiations 351 

Payment  of  rental  of  naked  lands,  in  advance 653 

Contracte.    {See  Contracts,  War  D^tartment.) 

Payment  by,  inadvauceof  services,  in  r«  lathee  for  making  aeroplanes.      267 
Army  Nurse  Corps  (female).    (See  Army.) 
Army  Reserve.    (Set  Enlisted  men,  Amy.) 
Arsenals,  materials  used  from  stock  at,  charging  ordnance  api»opriations  and 

crediting  fund  "Replacing  ordnance,  etc." 291 

Attorneys: 
Fees  of— 

Deduction  of ,  in  re  ^■1°'"'"  of  civiliaiu  attending  training  campe ......      233 

In  claims  cognizable  by  accounting  officers— 

In  general ;      353 

In  war  claims  under  act  of  Ifarch  4, 1916 353 

In  n  war  claims 107 

Private,  employment  of,  in  foreign  country  for  defense  of  United  States 

officer 533 

SpecialasristanttoAttomeyGeneial.  (SeeCompensatum.increaseof.etc.) 
United  States,  reogning  and  acc^ting  otbw  poeitico  ondw  lump-sun 

appropriation 497 

(8tt  aUo  Justice,  Department  ol.) 
Auditor  for  War  Department,  jurisdiction  of,  in  re  claims  of  dviUans  growing 

out  of  attendance  at  training  camps 217 

Auditors.    (Set  Accounting  officers.) 

Anth(»ity  of  receiver,  etc. ,  of  land  offices,    (Ste  Qeneral  Land  Office.) 

Automobiles.    (5e«  Vehicles,  paawnger'^airying.)  iClOolc 
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Aulo-trucka.    (Sit  PutcIiibm.) 

ATtfttioD  dnty.    {8m  Fay,  mdditional.) 

Aviation  inatructaon.    (Ste  Anny,  Sipial  Corps-) 

Avifttion  pay.    (8te  F«y,  additional,  aviatim  du^.) 

Aviation  Bchoolfl.    (,Ste  Aimy,  Signal  Corps.) 

Aviation  section,  Sipial  Corps.    (See  Army,  Signal  C<ffpa,) 

Aviaton,  naval.    (See  Navy,  officers  ol.) 

Aviat(«a,  Btodent.    (Ste  Navy,  officers  of.) 

Awards.    {Set  Joint  Land  Commission.) 

B. 

Insnrance  on,  because  containing  valuable  Oovemment  papen  (govern- 
ment of  District  of  Columbia) 43$ 

(Bee  alto  Property,  private,  and  Traveling  ezpenme,  naval  officers.) 

BaiUSB.    (Sen  Onirt^  United  States.) 

Balances,  disbursements  from  general,  Engineer  Department,  Army 622 

Bank  examiners,  detailed  for  expert  services  under  Department  of  Justice, 
salary  and  expenses  of 242 

Bankruptcy,  referee  in,    (Sia  Office,  holding  more  than  one.) 

Banks,  national,  deposits  by,  in  re  redemption  of  circulation  available  for  cer- 
tain clerical  services -. 376 

Baae  pay.  Navy.    {See  Fay,  Navy.) 

Beneficiaries.    (See  Coast  Guard,  waiver,  and  Gratuities.) 

Bids.    (5ee  Contracts.) 

"Big Ben "alaim  docks,    (Sw  CMitracte,  bids,  lowest) 

Bills  of  lading.    {See  Trtssportation.) 

Blastitig.    (See  Damages,  Private  property.) 

Board  of  Mediation  and  Conciliation.    (See  Mediation  and  Conciliation,  Board 
of.) 

Board  of  Visitcm.    (See  UiUtary  Academy.) 

Boards  of  Arbitiation.    (Set  Mediation  and  Conciliation,  Board  erf.) 

Boats,  gas.    (See,  j/enerally,  Vessels.) 

Bonded  officers,  Naval  UiUtia.    (See  Militia,  Naval.) 

Bonds,  refund  of  part  of  penalty  after  entire  penalty  has  been  paid flW 

Braiui.    (Set  Reclamation  Service.) 

Bonus  moneys.    (See  Indian  Affairs,  Osage  Nation.) 

Branch  hydrographic  offices.    (See  Leavee  of  absence.  Navy  yards,  etc.) 

Breakfast  at  keadquarten.    (Set,  generail^,  Bubeistence.) 

Buteaa  of  Engraving  and  Printing,  five  and  ten  per  cent  increase  of  compenea- 
tkm 786 

Bmeau  of  Fisheries.    (5m  Fisheries,  Bureau  of.) 

Bmeaii  of  Internal  Revenue.    (See  Internal  Revenue.  Bureau  of.) 

Bureau  of  Standaids,  text  on  tape  for,  held  to  be  printing  for  executive  depart- 
mmt *16 

Bureau  of  Mines.    (See  Mines,  Bureau  of.) 

Burial  expenses: 

Cadet  at  Military  Academy,  not  payable  from  public  funds 60 

Navy,  enlisted  men — 

Dying  on  leave  of  absence 80 

Furlonghed  in  tieu  of  discharge,  under  act  of  August  29, 1916 604 
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Ukbhiie.    (5m  Tnvriiag  azpensea.)  P^ 

Oftblegnnu,  counting  wcvdi  in  oScul XI 

OftdetB  at  UilitkTf  Acsdemy,  burial  expenaeatrf W 

Ckukl  Zone.    {Set,  generally,  Pftouna  Oanal.) 

Ckpitol  Building  and  Gnmndo,  flva  and  ten  per  cent  incraaae  <A  compenet- 

tion  crfUb(H«n,  utiMna,  etc.,  emplojred  by  job 740 

Carfare.    (8te  Traveling  expeiuw,  Btreet-car  fare,  and  ^aoaportktion.) 

CargadoT.    (5m  Anny,  Fidd  Artillery.) 

Caniera.    (8u,  generally,  TranapMtatioD.) 

Can,  length  of.    (See  Tian«portation.) 

Cartage.    (See  CuEtonu  Service.) 

Cash  i»t.    (Bet  Sales,  lax  on,  etc.) 

Census,  Bureftu  of,  marriage  and  divorce,  collection  of  Btatistica  Telating  to M7 

Certification  of  pay  rolla  of  National  Guard  of  District  of  Golnmbia 131 

Certified  claima.    (See  Clainu.) 

ChauffeuTB'  licenaee.    (5m  Licenaea.) 

Chicago  Board  of  Trade.    (5m  Balei,  tax  on,  etci) 

Chief  carpentera.    (5m,  general^,  Navy,  officna  of,  retired.) 

Chief  quaiantine  officer.    (Set  Panama  Canal.) 

Citizens'  training  taunpa.    (See  War  Department,  training  csmpa.) 

Civilian  aviation  schools.    (See,  Anny,  Signal  Cotpa.) 

(Svilian  physicians,  medical  treatment  fumiahed  by,  to  anliated  men  of  Army.      MS 

Clumanta,  acceptance  by,  of  payment  under  auditor'a  aetttement,  affect  of 133 

Attomeya'  teea  in — 

Before  accounting  oScen 363 

Deduction  of,  inn,  of  dinliana,  growing  out  of  training  campe 233 

Certification  of,  to  Congreaa,  by  auditor,  for  deficiency  appropriation,  irtken 

antb<mzed 276 

Certified  to  Congreaa  by  audttoca  and  apprt^nated  tot,  juriadiction  of 

comptiolln  ov«a 200 

Civil  War- 

Attomeya'  teea  in  rt  payment  of,  limited  by  act  of  March  4, 1BI6 107 

Faymentof  certain,  to  receiver  of  defunct religioua  aasodation 107 

Damagea  to  lands  and  private  property  in  Canal  Zone,  Qovemment  not 

liable  tor,  sounding  in  tort  (Halambo  fire  claim) 124 

Deputy  clerks  and  office  force  of  clerks  of  courts  after  death  of  clerka,  how 

paid 619 

Eatoppel  aa  ground  tor  disallowance 661 

Income  tax,  improperly  collected,  act  of  September  8,  1916,  tn  rt  limita- 
tion on  time  f(»  filing,  construed -. 299,314 

Jail  rent,  auhaiatence,  turnkey  feea,  etc.,  d  Fedoal  |«iacHien  in  State 

jails,  (Usallowad  on  ground  of  estoppel 861 

Set-off  of— 

Ingeneiml 68 

Sounding  in  tort 68 

Snp^emental.    (5w  Accounting  officete.) 
(i8m  olao  Departments,  executive, ) 
Oetical  aervices.    (See,  genervUg,  Ofltcen  and  cnnployeM.) 
Oerki,  United  SUtea  conrta: 

Act  of  May  10,  1916,  tn  re  ■jM'**™*'  oraqnusation,  not  applicable  to,  be- 
cause paid  fees  only 287 

Act  of  July  31, 1894,  probibita  nu^  in  Amy  tma  boUing  offiea  aa 287 


80ft>  QEHBUL  INDEX. 

aerks,  United  SUtM  cotuU—Contiiiued.  s^t. 

Acting  u  wUoeaMa  for  Govoament,  leei  And  mUei^ 624 

Interest  on  cdlectione  by,  depoaited  in  buik  in  own  nune 732 

Payment  of  depntiee  and  office  fane  aftei  deetli  <rf  <d^[ SIS 

Pnymenti  by,  in  Abakft,  tnnn"BchedHleCfiiade'' 15 

aotbing  cndit,  Oowt  QuMd. 16 

Ogil.    (S«e  FuTchHes.) 
CoMtGnard: 

Acting  keepen — 

Enlieted  men  Appointed  u,  entitled  to  l»y  of  keeper It 

No  authority  of  Uw  for  gnde  <d 18 

aothing  credit 1« 

Deftth  gntuity  under  act  of  Uey  4, 1882,  held  payable — 

When  death  reaoltad  from  iqjury  occurring  many  yeara  prior  thereto. .      726 

When  enlistod  mut  WM  taking  ncxMioa  (fiahii^ 457 

Pro /orma  indoreenienta  (rf  medical  (Acen  discuaeed 457 

Drinking  water,  purchase  d 581 

Enlisted  men.    (5m  Enlisted  men.) 

Five  and  ten  per  cent  incraaae  of  comiMnKtinB— 

Gerka  to  district  superintendent 766 

Officers,  cadetB,  and  enlisted  men,  not  entitled  to 7S6 

Officers  of— 

Commiasiooed,  sefrduty  pfty 752 

Five  and  ten  per  cant  increase  of  compensation 756 

Transportation  of  household  goods 323 

Warrant,  eea-duty  pay 762 

Publication  of  advertisements,  ddegntion  of  power  as  to,  by  Secretary  at 

Trotsury  to  officer  of 104 

Waiver  of  right,  by  one  beneficiaiy  under  act  of  May  4,  1882,  in  favor  o( 

another  not  effective  as  to  other  beneficiary SM 

Coin.    (£«  Money.) 

OeUectioiis.    (See  Accounting.) 

GollectorB  of  curtoms.    [Set,  gmeral^/.  Customs  Savice.) 

Cdumbia  Institution  for  the  Deaf: 

Five  and  ten  per  cent  incrcsse  of  compensation..... 767 

CMumerce,  Department  of: 

Bureau  of  the  Ceneus.    {Ste  Census,  Bureau  ot.) 

Buieau  of  Fisberiee.    (Set  Fiaheiiee,  Bureau  of.) 

Bureau  ot  Standards.    (Set  Bureau  of  Standards.) 

Lij^thouoe  Service.    (See  Lighthouse  Swvice.) 

Poet  entry  fees  paid  to  collectoiB  of  customs  come  within  jurisdictiim  of, 

to  be  accounted  for  to  Auditor  tot  State  and  Other  Departments 007 

Use  of  vewel  of  naval  auxiliary  service  in  tnn^orting  siq^(diea  for,  ^vo- 

priation  chargeable 119 

OMtunisBioner  of  Ooieml  Land  Office.    {Stt,  gmeraUn,  Qenenl  Iwid  Office.) 
Oommiseionet   of    Internal    Reveaue.    (See,    gamOitf,    Inlenal    Bevenue, 

Bureau  <a.) 
Commissioneis,  Uitited  States; 

Do  not  vacate  (Ace  under  act  of  May  28,  18S6,  by  acting  lempawily  a 

guards  of  Federal  priwoiers SB 

Peeiof— 

Gomplainte,  i^proval  gf,  by  Umt«d  States  attorney,  not  BBtwry 
iHTtagi^onUM. 4M 
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CommiBBionen,  United  Stftte« — Continued 

Fees  o( — Conliiiued.  p^a, 

OoBoplttittta,  GopiM  ol,  not  wttitled  to,  far  uolen  attached  to  wamots. .        44 
Bxtraditkn  caaea,  bearings  oa  complaint  of  pencKi  not  repreoeatfng' 

fuBign  Govenunant. 147 

Recognixaacei,  not  entitlMl  to,  m  for  t«ktng,  iriien  no  writtrai  recog- 

niance  waa  actnallr  tftkan I 

Itatum  of  proceee,  not  entitled  to,  h»'  entering,  when  no  written  re- 
turn ii  Hade 1 

Hearings,  an  not  lield,  within  mnuibg  nt  fee  bill,  when  neither  defendant 

nor  iritooasee  are  «iAminad 197 

lUflplljr  ^tptinted  referee  in  baakruptcjF,  aflect  of 334 

WaRkala,  ismied  by,  altcs  expiration  of  coouniMkm,  traveling  expenaca  o( 

United  State*  maiwhah  wi  n  lerriM  of 172 

Ccnniuittee  <hi  Acconnta,  temporary,     (See  Houae  of  RepreaeatAtivei.) 

CkanmulAtloa  ol  quarters.    (Set  Quarteia.) 

Ootnmutatioii  of  rstiona.    {Ste  Rations.) 

OoBUuntatliHi  of  tiavding  orpoitaoa.    (8m  Tnmliog  ggpoaaoa.) 

Commutation.    (See  alto  Compouatlon,  increase  of,  etc.) 

Oconpany  proper^  or  impedimenta.    (Set  Transportatim,  rates.) 

ONBpHWtini: 

Act  of  Hay  10, 1916,  te  r«  additional  coosbiwd 92, 

80, 387, 304, 401, 409, 442, 768, 785* 
Additional — 

Act  of  Hay  10,  191S,  m  rt— 

CitU  employee  atteadlng  ofleen'  tntnlng  camp  and  paid  ai  bucIl 


Election  of  salary,  may  not  be  made,  refusing  pay  in  military 

sKTice 62 

How  affected  by  act  erf  Augiwt20,  MU  (Anny,  Navy,  Hilitia, 

etc) 236,364,401 

Ifade  up  of  two  or  more  Mlarisa  not  to  be  regarded  as  one  otSce,  in 

meaning  of 403, 442 

Not  ^ipUable  to,  eoiuirting  only  of  fees  (dark  ot  United  Btates 

court) 287 

Oqaalaed  UUitia,  members  of,  mustved  into  United  Statee  owvlce 

bswie  subject  of  operation  of 89 

WhtBua  lepestbd  by  act  of  Uay  12,  1917,  m  rs  OfBeen'  Rsswve 

C(n»>  Army 676 

Act  ot  Jnly  SI,  1804,  pn^Uti  baJot  in  army  from  recdving,  is  cleric 

of  United  Statee  court 287 

Agriculture,  Departme>tot,  em^yeeeeervii^ln  National  Onard....  2,401 

Oomsular  officer  perfsrming  lUpIomatic  hmctioos 178 

GustoDiB  Service,  lading,  etc.,  veeeels  at  night  or  on  Bundays. 367 

Held  pioUbited  by  seGtioD  1766,  Revised  Statute*— 

Public  Health  (Acer  reoeivtag  additional,  boos  Panama  Canal  as 

chief  qnamntine  officw 403 

Weather  Boreaa,  pay  tor  anow  snrvay  by  em^yees  of 723 

OvsrUae,  of  evployeee  M  imry  yards  on  ea^M-honr  basis  working 

wnmi4Kjm%inek 138 

Agidciiltare,DqMitiMnt  of,  eiu^oyees  of,  sewing  in  National  Ouatd 2,401 


leiMGasMiycanditiflBfncedeBttori^tte 66 

Notice  of,  is  condition  iraced«nt  to  receiving  compen«tif»...4v(,*>«HJ^ 
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Gompauadaa — Continued.  T^k, 

Begnausgot,  dftto  oF,  under  appointment 998 

.    Oivil  officen  *nd  empltqreea  of  Umted  St^tei  *tt»idiiig  officen'  tnining 

campi 768,769,786 

dak  to  Board  of  Viaiton,  Militur  Academy 142 

Consular  officers,  perfoiming  diplomatic  functiona 178 

Detail  of  employees  from  seat  of  Goverament,  when  not  entitled  to,  because 

of  act  ol  May  10,1918 430 

Detail  of  employees  of  one  deptrtment  tor  service  under  another,  adjust- 
ment of  charges  for 242 

Election  of  salary  in  n  act  of  Hay  10,1916 62 

Entry  on  duty  preceding  taking  of  oath,  when  payment  of,  fawn  eartin 

date  ii  authoriMd 88 

Five  and  ten  pn  cent  increase.    (Set  aante  title,  subhead,  Increaae.) 
Holidays — 

Fieceworken,  how  computed SM 

State 106 

Inddmt  to  legal  title  to  office,  not  to  perfonnaoce  cf  duties 66,383,655 

Irkcrease  of — 

Five  and  ten  pw  cent — 

Acts  m  re  construed 667,068,670, 

672,. 673,674, 680,  686, 691, 717,736,  737,  738,  739, 740,  741,  74S, 
746,  747,  765, 766,  764, 767,  772, 773, 780, 781,  782, 783, 784  787 

Agriculture,  Department  of,  variooa  giHBtioDa  m  r«  decided 680 

Ahuka— 

Employees  of  Intwior  Departmoit  in,  aa  duty  only  cwtain 

number  of  mon^is  e«ch  year 746 

Employees  of  Territory  of 766 

AUowancea  for  aut<»nobUe,  bnees,  etc.,  not  included  in  basis  (cr 

computing 686 

Amy  field  clerks 781 

Army  field  clerks,  Quartermast«r  Conie  or  otherwise 738 

Attixneys,  special  assistant  to  Attorney  .Oeneral 747 

Bureau  trf  Engraving  and  Printing,  par  diem  empl^ees 736 

O^iitol  Building  and  Qromtds,  Uborers,  artisans,  etc.,  amployed 

by  job 740 

Chuige  in  compensatum,  after  /nne  30,  1917  (lamp  mm) 680,  764 

Coast  Guard,  officers,  enlisted  mao,  and  dnban  emphqnMt 7S6 

Colnmtdalnstitutionfor  theDeaf,  anptoyeeeof,  notentiHed  to..  767 

Commerce,  Department  of,  temponry  emplt^eea^  labenn,  etc. . .  784 

Oommntatitm,  mimey  paid  as,  not  subject  to 772 

Cootracton,  as  distinguished  from  pieceworkws 780 

Oooncil  of  National  Defense 787 

District  of  Columbia— 

Laborua,  pw  diem 685 

Police,  detailed  as  sergeants 68S 

Police,  .mounted 68S 

Various  questions  M  re  employees  of,  decided 686 

..  Emduments,  etc.,  employees  paid  from  office,  not  SDtitled  to..  1.  747 

Employees  on  duty  only  a  limited  nuniber  of  BMitlia  each  year . .  746 

Fees,  employees  paid  on  basis  erf,  not  entitled  to !...  747 

Gaugns,  stcsekeepeii^  and  stotekeepw  gaugen,  Intetaal  BavMoe 
Service 670,672 


r..,z.d.vCo(>t^lc 
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CompeDBBtioD — Continued. 
IncreoM  ot— Coitfiiiued. 

Five  and  ten  per  cent — Cootioued.  Pagi, 

GovMnment  FmitmgOSce 743 

Holding  one  postioii  but  receiving  combined  Mmiul  nlmry  in 

eicwi  ot  11,800 857,778 

Holidays 745 

Hourl)'  mto  of  pay 748 

Howard  Univetnty,  Mnployeea  of,  not  entitled  to 787 

Indian  Berries,  varioui  queatjone  tn  re  decided 717 

Intnetate  GoDuneice  ComnuMion 746 

Iiavn. 747 

Juatice,  Department  <rf,  varioiu  qneation  in  n  decided 747 

Ijborm.  ntHmaa,  etc.,  in  gencml S73, 685, 73B,  740. 75S,  784 

Laboiwe  in  gange  at  BxecatJTe  Office,  employed  under  lump- 
nun  apiwopriatian 673 

Leave  <rf  abaeoca,  effect  of,  ongiantinB. 672,743 

Leavewithoutpax,  emplt^eeabMotOD,  onluneSO,  1917 680 

Ubtary  of  Cmgra«,  occa«Mial  Sunday  OTMtime  pay 782 

Longevity  increaaea 772 

Lump-aom  employeea,  generally 680,746 

Medical  Oirpe,  Army,  civilian  employeea 783 

National  Home  fw  Dimbled  Volunteer  Soldier*. 7S9 

National  pmb^  employeea  of,  paid  from  paA  revenuea 741 

Navy  Department— 

Oomputen  in  Nautical  Almanac  Office 780 

Queetiona  as  te  per  diem  empleyeea,  tncreaaa  in  jMn^eamtioa 

of,  altar  June  30, 1817 764 

Qneaticra  ai  to  pieceworkers 701 

New  apptentments  after  June  30, 1017 ^ 68(^717,746 

Only  United  States  employeea  entitled  to,  under  various  ^>pio- 

priationacts 787,767 

Per  diem  employees 668,788,748,764,772 

Hecewwkeni........ 601,739,748 

-     Piofaotioni  or  demoticai* 680 

Public  Health  Service,   pharmacists,   surgetnu,   temporary  tm- 

ployees,  etc 772 

Rate  and  not  amount  is  determioiug  factor,  in  gauMnf 668, 731^  748 

Swale  pages 674 

Statutory  employees,  generally 686 

Supervising  Architect's  Office,  two  aalaries  but  one  poritfaa 778 

Tempotary  employeei 681,686,772,784 

Witneasei^  expert,  etc 747 

Ton  and  fifteen  per  cent,  Postal  Service,  vaiioua  questicHis  Mi  i«  de- 
cided       761 

Incwaaod 

AsBttempttoTeimbune<anployeefbrillegalpayiD«tttdnnded,ille^.  6 

Wbui  payable  from  beginning  of  fiscal  y«ar  under  appropriation  pMsed 

after  beginning  of  year , 164 

lAm|haum  apprtqpoiatiOT,  certain  NsbrietfoBS  oo  p^rmmts  from,  BSt  ^^- 

cable  to  fteddentid  apptunteea 407 

Uarifaal  oi  Oanal  Zone,  dale  to  which  entitled  to,  upcm  l«nder«(  nagna- 

ttaninUiitedtatai ...w..... SSS 

■■       -■■,    ■   Coo^^lc 
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CompeoMtion — Coiitinued . 
Per  diem  fliapIoy«es — 

For  holidkr*—  W. 

Ingenant .; 10* 

State,  not  Fedaal 106 

For  Sundaya  (ftttomey  under  DepuUaent  oi  Juatice) 120 

Penonal  imjuriei.    {See  Pencmil  injuriea.) 

nior  to  appointment,  not  autboriied,  Uunigfa  periorming  duty 65 

Riual  mail  caniew— 

Additional  paymenta  to,  froai  balances  of  appropriation  by  directiaB 

of  Gongreas. 167 

Serving  triireekly  n>ut«a,  undeg  act  of  July  28, 1916 114 

Salary,  electicai  of,  may  not  be  made  nbuAag  pay  rf  military  position 

(Oii^iiedHilJtiainnaitadSUtMaarvice) 62 

Sundayi,  claim  of  atfoney  under  D^Mrtaeot  of  Juatice  for,  diaallcwed . .      12S 
Teachen  in  Diatzict  of  Columbia  removed. under  invalid  rule  of  acfiocd 

board 149 

Ten  and  fifteen  per  cent  imreaaeri.    (5a*aaB«  title,  aubfaead,  Incieue  of.) 

Vice  counil  in  cbarge  of  eonaulate 77,841,644 

Compenaatory  time.    (Sm  Holidaya.) 
Oomplainta.    (S*t  ConuniaeioQSn,  Vidiei  Statea,  faea.) 
Oompromiaea.    (Su  Treaaury  DepartnMM.) 
Ounptnllw  of  Currency : 

Bank  ezaminoa  in  oflfee  <rf,  datailad  ttt  dH*r  vmia  IhfMaMot  of  Jus- 
tice, aUary  and  ezpenaea  of £42 

Clerical  aervicea  in  office  of,  m  re  redamptiaa  of  ciiculattott  ol  nation^ 

buka 375 

Oemptraller  of  Tceaauty.    (Sm  Accounting  oScen) 

OMnptroUer'adaciMnnw,  value  of,  aaprecedeala , 490 

Oobdemaation  of  land.    (Set,  geavtdfy,  I^nd.) 


Balance*  of  appropriationBr  powers  of,  ovw. , 

:,    dDUm*  certified  to, . by  auditoc^  and  ^qmpnatod  far,  jariadlction  of 

CoBptrollet,  over 

Itaabos  oi,  tnveling  ezpenaaa  of,  on  trip  tg  Aliaha  to  view  railnads 

NetbowtdbypBwlefiaktionMrabaUnceatltfvnvaMionai  etc.,  in  di- 
recting apacific  paTmenta^lo  mini  maii  canim) , 

OdDpeaiiaBal  libnry.    (Aai  Libiary  of  OMwa^) 

Oanatnictiona of aUUitea.    (SwAcc(nmtiiigQfficera,Auditf«i(aBd8tBtatoa.) 

Olnatrucliveaervice.    (5aa  Pay,  additionaL) 


Conattla,  payment  d  poatal  avingi  dapoaita  to  lanigK,  *n  w  dMedant  aliea 

depoaton 326 

FeriaiMing  di|Jama*ic  Hiactittnat  additional  cowperawtiea  fat 178 

Vice  cimHilB,c(Hnpenmtianitf,  while  is.cbargQi^ consulate 77,641.644 

Conaula.    (Sm  Ctmaular  ofikoa.) 

ConaulaciMnL    (amOammdatoOetn.) 

Omtiniag  woik  nndaa  an»iai  a^toftkHimit,  4ats  of  availability  of  afyro- 


Ca>«aictiva,.<)f.dradciiig.wick,.iiiiiiIMLfran-Wllw«  t»as<itf  «mi- 

tactat  of  allefled  BcmcanpletiMi,  and  final  payment 

UailaaaacaBtof  ofk(ei,(Bra,  ofoftaf 


SBMBKAL  IHMS.  Sll 

Conlncto— Gontiiiued.  n^. 

-      Ageoto,  whm  DWila  canotitute,  of  oSerer,  in  rt  accepUnce  of  ofto' U7 

"AppioxiBkMy,"  nieuiiiig  lA,  in  re  delivery  period 719 

Bids,  bwOTt,  in  ■ggiegato,  but  contuning  certain  umtprieee  in  «xce«  of 

eUiidMd  ("BjgBea"  •larm  clocks) 339 

Oonsbuctitm  of,  by  acta  of  p«^,  iA«B  SBtsppd  iM^to. : . . •.'*./.':.....  '    126 

Construction  of,  clAuse  in  fomul  pnTailaOTViaoOMutant  d«nwtil1SMt»- 

tionfor  bidsMtached  to  and  madepiwt  (rf,  ao  far  as  ^>i4cable 101 

Creation  of,  acceptance  of  offer,  by  mail 117 


Actoal— 

Clause  Si  to,  in  ftwrnal  contact,  prevails  over  clause  tn  n  liqui- 
dated damages,  in  invitatioii  tor  Uda  attached  to  contract '    101 

Office  expenses  not  included  in. 190 

When  provision  as  to  liquidated,  is  inconsistent  wiHiproTiMen  for.      101 
liquidated-- 

Clause  as  to,  in  invitation  iar  bids  attadied  to  contract  defeated 

by  inconsstent  proriBOnin  formal  contact 101 

Deduction  of— 

Cause  of  deby  occiutinK  after  expiration  of  period  of  ddivwy 

fixed  in  contract GO 

Difficulty  iB  obtaining  ocean  transpavtatfen  does  not  relieve 

against  (Panama  Oaflsl) Sll 

Not  ]mveMt«d  because  no  actual  damages  oeenrrad &M 

Undw  contract  not  executed  according  to  law  (sec.  3744,  Bev. 

Stat.) 614 

Finding  of  fact,  accounting  offlctrs  entitled  to  clear  sutemeat  of, 

but  not  of  facts  on  DUch  baKd 398 

Penalty,  when  provinon  fer,  wiUbehdd  to  be  a 71 

Provision  for — 

At  fbt  rate,  not  advisable  in  nmtiact  hr  miseellaneaua  nip- 

pliee  readily  obtainable  in'  open  mirkert 71 

When  inconiHtent  irith  provision  for  actual  damage* 101 

Supplemental  contact  may  impliedly  abrogate  provirion  as  to. . . .  4 

Delay  not  excused  by — 

Cause  occurring  aftw  expiiMion^ddivefy  period  fixed  In  c«ntntct. .        60 

Difficulty  in  obtaining  ocean  tranapcvtation  (hnaiBB  Cknal) 611 

DeUvwy,  "approximately  »  days,"  meaning  e(  "approximately" •    719 

Discounts  en  purchases,  when  autbcvised 141 

District  of  Odumbia,  liquidated  damages,  qnesttm  as  to  tn  r«  contract  tor 

hoTwe  for  fire  department 71 

Eatof^  by  acts,  aa  to  conrtraclMm  of 124 

BxQawork,  "exterior  finiah,"  of  fiaane  building  held  to irtdodo  all  ontrfde 

woodwork,  afiiwding  no  claim  for 34 

Findings  of  fact,  made  by  administative  officers,  must  be  clear 3M 

Ifaib  >•  agsBt  of  party  to,  in  m  accef>tanee  of  oHw 117 

Nary  DepartHMBt,  aoo^taace  of  otf«,  by  mail,  iriten  contact  muHs 
{tew  not*  for  Brooklyn  Navy  Yard) 117 


"Approximately  90 days,"  msaaiBgef,  <n re MWecy period......... 

liqi^datad  damagei^  tn  r«  lathee 

UqoUated  daaiagsa,  m  rs  pipe 

PnlwsBs  by  contiacton,  <M»diiiiv^>e*S'0l,-  wMh  Mipeel  tft  ndsMke  of 

fact 

BeUaaalqr 
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In  adwuM  ol  landitian  of  Mmce  (Signal  Coqia,  Aimy,  larniili ■!!■)- . 
. , Jlait  ba u pnvidvd  in,  km  fiKal  jMr in irtiidi ordw ia given  (cotibx 

Li^thouM  Service) 

QMiilirji.  "appnudiBBtaly,"  moudiigi^ 


ConclunvcneM  of,  with  raip«ct  to  mistake  of  fict 

Sattlament  waintnti  not  to  be  hdd  pending  axKutioD  (rf  bjr  oontnctar 

(Panama  Canal) 

Tnaaoiy  Dopartment,  i^nidting  Hating  flxturat  not  included  in  «oamct 


War  Departount— 

Actual  or  Bqnidated  damagea,  qneitkin  aa  to  repugnancy  of  prariaona.       101 
Engineat  Oofpa — 

Dredging  woA  conitructive  acceptance  d,  implied  boaa  failure  to 

intara  coDtmclor  otbtrwiae,  and  final  paynunt S24 

Liquidated  iliinagw  under  contract  not  in  contemity  witii  nction 

3744,  Revised  Statutea 614 

LowMt  bid,  in  aggngaU^  containing  certain  unit  prices  in  excoM  of 

■tAndard  ("BigBen"  alanndocka). 33S 

Office  eq>Mwa  not  foopo  dement  td  actual  daoMgea. 490 

Faymeat  to  aodllacy  adminiatntor. K29 

Liquidated  daawgei  •»  rt  gtm  carriage  parte,  aa  affected  hj  aopple- 

mental  contract. 4 

Fayment  bjr,  in  advance  of  twvicea  (lathea  for  making  aenidanee  for 

Signal  Cwpa)....! 2«7 

QoHttnnaattf  Corpe,  extra  work,  "flxt«icr  finiah"  of  fiaaa  building 

tudd  to  include  all  woodwoA 24 

Sigoal  Ocape— 

Faym«ntinad'vftnceofnrvic«a,Hinlatbeafocinaldnga«K>plaikeB.      287 
Payment  in  advance  of  aerTicei,  rental  <d  naked  lands  leased  for 

•viatfim  puiposes 6S3 

Ooata.    (Sm  Courts,  United  States.) 
Ooundl  of  National  Dsfanaa: 

Cletical  swicse,  nttee  of  pay  for 787 

Five  and  Utk  per  cmt  increaie  ot  conysmsation. 7S7 

Is  Govenunent  eataUiiluMixt  at  teat  of  Govicnmait 482 

M«aab«sa  of,  are  officers  oll7nited  States 372 

Rslmnc*  books,  puichase  of,  by 482 

leveling  expensne.    (5m  Traveling  expenses.) 
Oounsd,  Itcal,  mivate,  (snplojrinent  at,  by  United  Statesofficer,  in  his  drfense.     SS2 
'   Oonnttf  wananta.    (5a<  Accounting,  warmnts.) 

Oounting  words  in  caUegrams 387 

Courts: 

District  of  Oolumbda,  Biqnme  Conrt  of,  is  not  GvvwnHMDt  eatabUshmcBl 

in  Waifalngton.  inn  act  of  June  IT,  ISIO 5M 

United  State»- 

Sailitts,  pay  of,  for  State  holidays « IM 

Cletkaot    (5sf  (SeAa,  United  StUai cooria.) 

Oiiera,  pay  o^  for  State  hoUdays 106 

Ooeli^  frfmMUng  part  o^  under  amended  court  ccder,  aflsr  bsing 
tanniiatoTimmaiy 3M 

■,      CoO^lc 


United  St»«w.  ContiiMied.  i 

Gnnd  jnrus,  evidencs  bofbn,  «gpw»eei  ol  prints  pM^  in  ptoetalag— 

On  direction  of  TJnitsd  Btetei  attonMy 

On  own  motiaii,  bdwe  conpbdnt 

**^T^l^«^ll^|||in^1l^^l^^]r.  rm  nntmrh  ftinrtninTTnilcidfltitieTiMWilf 

Spedftl  tertM,  jnry  cMomiHioiiUB,  per  diraM  erf,  ior ..^... 

Courtft-maitikl: 

Anny,  fwfeituroi  by  Nnt«noe  of—  . 

Allotmenti of  pfty,  when  incioded  in 

Pfty  M reeerviat,  iriien  inclodad  in, Bfter  letnni  toBctmda^.  ivv... 

Witnenes  before,  retired  Anny  (diccr  Baving  M,  mileage  of 

Craiet  I«ke  Nattoaal  Park.    (Sm  Natitaial  parin.) 

Crating  and  packing.    {&•  Hooeahold  goods.  Naval  cOcera.) 

Credit,  pencmal,  given  tm  countar  wamnte 

Ciien.    (Sw  Courta,  United  States.) 
Cnttoma  Service: 

Auto-tracka,  puichaea  of,  by,  foi  uae  in  ctttage,  [wdiilnted 

Cartage  of  merchandiae  in  coatody  of 

Pinea  collected  by  coUecttn,  nndw  act  of  July  U,  U02,  aa  amended, 

accounting  fw 

Lading,  etc.,  veaiela  at  night  or  on  Sundaya. 

Post  entry  leea  paid  to  coUecton  <rf  customs  to  be  acootmted  for  to  Depart- 
ment of  OomnMsce  tor  audit  by  Miditoi  te  Stale  and  ethsr  d 

Damages: 

Actual.    (Am  Oontncts,  < 

Baggage.    (See  Roperty,  private.) 

Liquidated.    (See  Contiacts,  damagea.) 

Ueasure  ctf,  tn  re  mutake  of  telegrapb  company  in  tnasmimion  of  telegram .        68 

Honey  collected  as,  to  land,  before  final  acquisition  by  United  States,  dis- 
position to  be  made  of fi28 

Private  property,  due  to  proeecntion  of  public  work  (blasting).    (See  <^to 
hoperty,  private) 616 

Sounding  in  tort,  Ooveinment  not  liable  lot 124,616 

Volunteer  not  entitled  to  reimbniMment  for,  to  i^ivate  property  (employee 

of  Department  of  Agriculture) 487 

Danidi  West  Indies: 

Dutiee  and  taxes,  irtiat  to  be  applied  to  sole  use  and  benefit  of S74 

Day's  work: 

Saturdays  in  summer  season,  four  hours  constitutes  a  full  day,  under 

Executive  order 1S2,3H 

Ih/ado  officers.    (Set  Officers  and  employeea.) 

De  jure  office.    (See  Office.) 

Death  gratnitieB.    (See  Gntniliea,  six  months'  pay.) 

Debts,  ritns  of,  ovrii«  by  United  States S28,62t 

Decedents.    (Set  Estates  of  decedents.) 

Decisions.    (Sit  Accounting  oBceta,  Comptroller.) 

Deductions  on  pay  rolls.    {Set  Panama  Oanal.) 

Deficiency  appropriationi.    (See  Appropriatlona.) 

Delay.    (See  Contracts.) 

Del«ati(m  <d  power,  by  bead  at  ftxecnlive  departmeDt,  in  n  pnbUcstfiu  of 
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Pirtnlniiriinfinn.  Ann]',  rimr'Hi'iElninth  rfnnmrnnf,  (nr pmrnnHni.  nlr 41 

Oepurhueiit  of  Agricultvo.'   {8m  Agttadtan,  DapMlawMi  erf.) 
Dapartment  of  Comintfca.    {Sm-  OonoMro,  Ddpwtaurt  of.) 
Dapartmeiit  of  Jtwtice.    <Sm  Juatue,  I>sp«rttMnt  of.) 
D^Mrbnaati,  tMscwHw^: 

'HHWiiiil  liji.  iif  I  IiliMi  fiH  nil  him,  not  landing aomaODiuitiafaAeMi 30! 

Aims  and  ammunition,  to  be  aapplied  to  otlur  departntents  hy  War  Dafwrt* 

ment GOS 

Clainw,  fil«d  vith  and  aubjsct  of  advwn  mtmum  dariniiM  by  OonapMUsr, 

■houidbspMMptljnfMndtoaaditorfvMMMMKt 72S 

HMdaof^ 

Delegation  of  power,  by,  itt  ra  pnUioalkin  of  »dv«ti«irMMrt» IM 

Per  diem  in  liaii  of  ■mbdit— oc,  po«wr  <rf,  to  aBow 14C 

Printing  for 4U,«13 

Public  bmldingB,  uae  of,  under  one,  giv«n  to  aaalliv,  coiriMi  ind  mtin- 

t«nance  of lO 

Servicaapeifonnad  bj  one  forasMtaM" 

Compouation  for,  generally 119,3^ Mt 

Medical  and  hoapilal  ttaatMpat  fomiriied  iajiBod  MtpJaygM  rtaa 

reimbuTMble  from  compenaataon  fund , jjt 

DepiMita  of  intcntal  reveniM. .  {Ste  AceauBllng,  dapMita.) 

Depots,  leave  of  abnnc*  of  emptoyeis.    (8tt  Artsy,  ttwitannatv  Oovpa.) 

DataiUof  eafdoyeea.    <Sm,  jaaoaUf ,  Depaartaita,  enaantiva,  MidQfflcaBiaMj 

employeea.) 
Detention  in  service,  Navy.    (See  Pay,  additional,  one-fotutb,  etc.) 
DisaUowancee.    (5w  Accounting  officns,  auditors.) 
Diabureing  officen: 

Credit  kir  payment  tor  subaial«nce  expensea  incurred  in  vioUtWD  of  act  of 

April6, 19U : B17 

Credit  for  payment  for  telegrama  whelliet  or  not  on  official  buaineas 90 

Pereooal  credit  to,  on  counter  warranta }75 

Reeponsibility  of,  toa  paymwila— 

On  facta  not  within  their  knowledge 319 

On  forged  signature 319 

Diachaige.    i8e»  Officws  and  employeee.) 

DiacoUDta.    (8«e  Purchaaes.) 

Diaeaae.    (See  Worda  and  phraaee.) 

IMaplay  machine.    (5m  Government  Exhibit  Board.)      . 

Diabeeaed  seamen.    (See  Seamen,  American.) 

District  of  Columbia: 

Anacoatia  Flats.     (See  Land,  abstract  of  titles,  etc.) 

Branches  of  Qovemmeat  of,  whethw  Govuiutatt  eaUbtiahnteota  iu  Wadt- 

ington,  in  re  act  of  June  17,  1910 599 

Exciae Board,  effect  trf  act  of  MardL 3,  1917,  on  payment  ofaalarieaef....      569 

Fire  department,  horses  fcs',  question  of  liquidated  damageamra 71 

Five  and  ten  p«c  cent  increase  (d  compenaatitm,  mioua  quastiaaa  ta  rt 

employees  of,  decided fi57,  686 

Gaa,  furniAed  to,  or  United  Statea  in,  lower  rate,  wImh  eSective ISO 

Insunmce  on  peraonal  baggiee  because  ^pontainiog  GovammtBt  papers. . .      439 

Natiemal  Guard.    (Set  Militia,  Oiganiied.) 

Oi|aniaed  Militia. .  (8m  Militia,  Otgaaned.) 

Police,  mounted  pay,  while  on  leave  wiUiout  pay 496 


OBirBKAL  nron. 

DMtrict  of  Colnml)u--Coiitiiin«d. 

Bupmne  Oourt  <rf,  not  a  Ooreniment  eaUbUrimieiit  im  TTMliiiigliw,  m  n 
BCtflf  J«j»17,  1»10 


Of  dtmwing,  etc.,  in  high  achoc^  qiulifickttMis  <rf 

Paynwnt  of  mixry  when  removed  under  antimarTuifie  mle  of  acbool 

boud 

TultiiM)  of  nonresident  fnpila  (inchidiDg  childiBn  «f  oScen  or  onliited 

men  of  Army,  M  Fort  Uyer)  ia  eckooU  of 

Divorce.    {8t»  Cannu,  BureMt  d.) 

Donationa  to  JndJMW,    (5w  Accounting,  hnde,  etc.) 

Ihawing  teAchera.    (Su  Diebrict  (rf  Columbia.) 

Dredging.    (Sm  Oontracta,  Wu  DeywtnMt,  BngiMer  CoqB;) 

Drinking  water.    (5m  Furchaew.) 

Dvtki  and  tazM.    (Sw  Accoontiiig.) 


Educational  institutionB,  retired  Army  officen  on  duty  in 500 

Xlectkm  of  nUry.    {Su  Compenaation,  aaUry.) 

Emigrants'  moveables,    (See  Transportation,  rates.) 

Enginew  Cmps,  Army.    (Bee  Army.) 

Engraving  md  Printing,  Bureau  of.    (3m  Buremi  of  Engraving  and  Minting.) 

Enlisted  men: 

Additional  pay,  (rf  even'  u&tBte.     (Bet  Ffty,  wiMilieBal.) 
Army— 

Addititmal  pay  of  every  nature.    (Bet  Fiy,  addifiotnl.) 

Allotments  of  pay,  when  forfeited  by  sentence  of  ccmrt-mtnia] 340 

Baggage  (rf,  bet  or  damaged  in  titnsit 213 

Beneficiaries  of,  in  re  six  monthg  "gtatnTty"  pay,  idtonuiybe 74 

Cargadn^s,  packmaatera,  serving  with  Field  Artillery,  pay  ef 199 

OourtsMuaitial.    (Bee,  gerun^,  Courta-maitia].) 

Extra  duty.    (See  Fay,  additional.) 

Firat-claaa  privates  of  ei^neer  regiments,  number  aed  pay  of,  aa 

affected  by  act  (rf  June  3,  IlUe 33 

Medical  trefttment  by  dviHan  phyaiciaii 543 

Pliy.    (See  Pay,  Army.) 

nivate  property  damaged  or  destroyed  in  military  service.    (See 

Propwty,  private.) 
Relietoftamiliceof,  UBds  act  of  August  »,»1« IM.SBS 


Oourts-maitial.    (See  Oourta-raardal,  Army.) 

R^et  of  familiea  of,  under  act  of  August  30, 1016 1B9, 6M 

Retired,  pay  of,  when  in  Federal  service  in  Or^iied  Militia 444, 610 

CoastGuard— 

Clothing  credit 16 

Five  and  ten  per  cent  increaae  of  compenaation 766 

Gratuity  held  duo  widow  under  act  of  May  4,  1882,  when  man  waa 

drowned  while  taking  re<3e«tiea(fidiiiig)...; 457 

Pay.    (SwPay.) 

PoBiAment  ftff  abaence  wilhent  leave 63 

kUiineCorpe— 

Additional  pay  of  ev«y  natare.    (Bee  Fsy,  addWenal.) 

Extra  duty.    («m  Pay,  addituHMd.) 

Pay.    C&iPay.)  .-.  ■      ;  ,  ■ 
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Enliatad  moi— Continued. 

Marine  Ck«|«— ContiDued.  ngt. 

Redrad  nuuidaiia,  pmj  al,  undo' act  <rf  August  2S,  IMS...........*...      28B 

Trkvel  aUomnce.    {8m  Ttkvtl  iDawtiKx.) 

HiEtw,  NavAl.  pay.    (Set  Fiy.) 

Hilitik,  OiganiMd— 

AdditicMial  pay  of  evaiy  natura.    (See  Pay,  additumal.) 

ChuuMta,  pay  id,  irtiile  in  the  United  Statm  nubtary  MTvice 3V 

Medical  lieatment  in  private  hoqntal 344 

Huatarad  into  nnUtary  BBrvice  of  the  United  Stataa  may  not  elect  to 

rafuae  pay  tn  re  act  o(  May  10,  U16 tt 

Pay.    (See  Pay.) 

Befuat«  (a  take  Federal  oath  but  held  with  olsanisatiou,  pay  of 64S 

Rejected  by  Sute  anthoritiee  lor  Feden]  aerrice S4* 

Relief  of  £uniliea  of,  under  act  of  Augnat  20,  U16 IW.SCe 

Travel  allowance.    (Sm  Travel  allowance.) 

National  Naval  Volunteen,  pay.    (See  Fay.) 

Naval  ReMTvea,  tnnafer  of ,  to  Fleet  Naval  Bnaorve,  not  authoriaed 190 

Naval  Reeo'va  FMce— 
Pay.    (See  Pay.) 
Wcnnen  anliated  aa  yeomen  in  Maval  Ooaat  Defense  Reatrve,  pay  and 


Additional  pay  of  every  nature.    (8m  Pay,  additioaal.) 
Burial  expenses.    (S«e  Burial  expenses.) 

Detained  in  service  under  aection  1422,  Revised  Statutes 66,249,370 

Honoiable-dischatge  gratuity S35 

Hospital  ConM  appienticca,  pay  ol,  aft«r  eetabliehment  of  rating  of 

apprentice,  second  clan,  under  act  of  August  29, 1916 231 

Fay.    (Se«  Fay,  Navy.) 

Retired,  subsisted  and  clothed  and  paid  for  service,  in  Naval  Home, 

in  addition  to  retired  pay 88 

Tianafer  of,  to  Fleet  Naval  Reeove,  pay  entitled  to MO 

Travel  allowance.    (See  Tmvel  allowaace.) 
Travel  allowance.    (See,  general^.  Travel  allowaace.) 
Enlisted  reeerve  corps,  aviation  section.  Signal  Gwpa,  Army  commutation  of 

quartenand  rationa  while  attending  aviUaii  aviatim  sdtools 901 

EoJisted  women.    (See  Enlisted  men,  Naval  Beaerve  Force.) 

BnroUment  of  women  in  Naval  Reeerve  Force,  as  yeomen 667 

fMates  of  decedents,  payments  to  hois  direct,  in,  Hnall  eitatea  (postal  savii^ 

etc.) 386 

btimatea.    (See  Appropriaticaia,  construction  of.) 
Estoppel: 

Acta  of  parties  to  contract,  fi«  long  period,  woAi  an,  as  to  ■iwiitiim  a  dif- 
ferent conatructiou  of  contract 1S6 

Claimant'  acta,  when  will  operate  as,  as  to  additional  claims. Ml 

Evidence: 

Before  Federal  grand  jury,  expenaee  of  procuring,  by  private  par^^- 

Before  complaint SH 

On  direction  of  United  States  attorney,  after  complaint. 334 

Cab  hire.    (8te  Traveling  expenaee,  cab  hire.) 

Findings  of  fact,  in  contract  cases,  accounting  <Acen  not  Mtitied  to  state- 

nkent  of  facta  on  which  based SM 

Examiners,  bank.    (See  Bank  examiners.) 
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EidM  Bottd.    (8m  District  <rf  Colombia.)  ' 

Executive  deputmenta.    (See  OeputmMtB,  executiTe.)  nm- 

Executive  office,  five  knd  ten  per  cent  increMe  in  compeiiMtiaii  <rf  kboten  in 

gangs : 678 

Expeneee: 

Burial.    (Su  Buriftl  expeneee.) 

Tnveling.    {See  Tnv^iig  expondea.) 
Expert  rifleman.    (See  Pay,  additioiia].) 
Expert  witneeaea.    (See  OmpeuMtioQ,  iniTOaw  of.) 
Exterior  Snufa.    (See  Contncts,  extra  work.) 
Extra  compeoMtioii.    (See,  genenOif,  Goa^entatiDn,  MMitiond.) 
Extn-duty  pay.    (See  Fay,  addltioiua.) 
Extra  work.    (See  CondadB.) 
BxtnditioB  caen.    (See  ConuniarionMB,  UnitBd  States.) 

F. 
Familiee,  relief  ol,  of  enlisted  men  of  Organized  Uilitia  and  Regular  Army..  169,668 
Fast  freight,  mails  carried  by.    (See  Tiansportation,  land'^jiant  deductions.) 
Federal  Trade  Commiosion: 

Cab  hire.    (See,  genenUy,  Traveling  expenses,) 

Subscriptions,  certification  by  auditcw,  of  claims  fcv  payment  of,  from 

deficiency  appropriation 276 

Fees.     (See  particular  offiee  tni>aJi>«f.) 
Field  Artillery.    (See  Army.) 
Fidd  clerks: 

Army.    (5m  Army.) 

Quartermaster  Corps.    (Set  Army,  Quartermaster  Corps.) 
Field  SBT vices,  medical  and  surgical  auppliee  lor,  purchaoe  td,  at  pubKc  expenoa.        W 
Filipinoa.    (See  Seamen,  American.) 
Findings  of  tact.     (See  ContracU.) 
Fines.    (See  Customs  Service.) 
Fiieanne.    (See  Deportments,  executive.) 
Fiist-claas  privates.    (See  Enlisted  men,  Army.) 

Fisheries,  Bureau  of,  rent  of  diipwrecked  vessel  after  date  of  wieck 31 

five  and  ten  per  cent  increase  of  cmipensation.    (See  Compensation.) 

Fixtures,  li^tiag.    (See  Public  building.) 

Fleet  Naval  Reserve.    (See  Naval  Resume  Porce.^) 

Flying  Cops,  Naval.    (See  Navy,  officers  of.) 

Poreign-eervice  pay.    (See  Fay,  additional.) 

Forest  Service: 

Damage  to  private  property  through  blasting 61S 

Hire  by  Oovemment  (rf  horeea,  etc.,  belon^ng  to  employees 6SS 

Use  of  employees'  own  automobiles.    (See  Traveling  expenses,  commuta- 
tion of.) 
PorfeituTes  of  pay.    (See  Courts-martial,  Army.) 
Fngery.    (See  Disbursing  officers,  payments,  etc.) 
Fort  Uyer,  Va.,  children  of  officers  or  enlisted  men  stationed  at,  in  schools  of 

District  of  Columbia T8 

Fractions  of  day.    (See  Traveling  expenses,  subsistence.) 

G. 
Oamisbment.    (See  Payment.) 
Om.    (Su  District  of  Columbia.) 
Oasboat.    (Sa,  generallj/,  VesselB.) 
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OaBoUne.    (ffw  VeUclM,  panenger-curyuig.) 

Qtagen.    (See  Intenutl  Revenue,  Btneau  of.) 

Oeneral  bthncea.    (Sm  Accountiiig,  diabnnemeiiti.) 

General  Lend  Office:  I^. 

Recttven  and  ragistera  of  local  offices,  autliority  given  to  incnr  ezpeneea 

muflt  be  itrictly  complied  with 333 

SniMiatence,  pel  diem  in  lieu  of,  while  on  leave  (miiMnl  examiner) 433 

Surveying  parties,  medical  and  surgical  euppUea  (or- W 

Oenenl  Supply  Committee,  purchasee,  daawe  of ,  to  be  made  thiou^ 479 

Good-conduct  medals.    (Sa  Fay,  additional.) 

Government  cal»blisbineDt8  at  seat  ai  GoTamment: 

Council  of  National  Defense  is 4S2 

National  Training  School  for  Boys  ia,  and  subject  to  act  of  June  17, 1910. .      S89 
Supreme  Court  ol  District  of  Columbia  is  itot,  m  rs  act  of  June  17, 1910. . .      G09 

Government  Exhibit  Board,  display  machine  purchased  tot  use  of,  by  Immi- 
gration Service,  adjustment  of  appropriations 175 

Government  Printing  Office,  6  and  10  per  cent  increase  of  compensation 743 

Grain,  tax  onsalee  of,  or  agreements  to  sell,  under  act  of  October  22, 1914..,..      820 

Grand  juries.    (8u  Courts,  United  States.) 

Gratuities: 

Coast  Guard,  under  act  of  Hay  4, 1882,  held  payable— 

When  enlisted  man  was  takuig  recreation  (fidiing) 457 

When  death  resulted  from  injury  received  many  years  before 726 

Honorable  discharge,  Navy,  enlisted  men  tnnstaned  to  Fleet  Naval 

Reserve,  and  discharged  therefrom  and  leenlisted  in  Regular  Navy 535 

Six-months'  "pay"— 

Accounting  officers  not  concerned  witii  policy  of  Congress  in  rs. . .        74 

Benefidaiies,  may  be  persons  other  than  widows 74 

Nurse  Corps  (female)  not  included  in  operation  of S33 

ICilitia,  Organised,  act  of  Hay  11,  IMS,  in  rs,  is  applicable  to,  when 

in  Federal  military  service 36 

Naval  Reserve  Force,  when  brandies  of ,  are  entitled  to 729 

Uniform.    (Su  Naval  Reserve  Force,  Naval  Coast  Defense  Reeerve.) 
Gratuity  pay.    (See  Gratuities.) 
Guards.    {Set  Friaonen.) 
Guaoers'  pay.    {See  Tkj,  additional.) 

H.  1        .    , 

Hawaii,  adjutant  general  <A.    (See  Pay,  Militia,  Otganiied). 

Hsads  of  executive  deparbuents.    (Ste  Departments,  executive.) 

Hearin«v.    (8u  CommisaioDers,  United  States.) 

Heat  and  light  allowance.  Army  officen  occupyii^  quartess  of  employees  in 

Panama  Canal 181 

Heavy  freight.    (See  Transportation,  weif^t.) 

Mtin,  paymenta  direct  to,  practice  of  accounting  officers  in  small  estates  (postal 

aavingi,  etc.) 326 

Focest  Service,  honne,  etc.,  (d  employees,  by  Government 6K 

Qoarten.    (Sss  Qnarteis.) 
Holiday  pay: 

PlacewoAer,  how  computed  (Navy  yards) 3M 

State  hoHdaya,  per  diem  employeee  of  United  Statee  court  not  entitled  to, 
Icr,  iriien  not  on  duty 106 
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HolidayB:  n«*. 

CompaDMtory  time  for  work  on,  in  first  and  second  clan  post  offices 238 

(Stt  almi  Hotidsy  pay.) 
Hononble-ducharge  gntuity.    (See  Gntuitiee.) 
Honea: 

Forest  Service,  hire  of,  trf  employees,  by  Qovemment 565 

Injured  in  trantila  and  sold  by  ourier,  extent  of  carrier's  liability  to  ac- 
count to  Government 204 

Hospital  apprentices.    {See  Enlisted  men,  Navy  Hospital  Corps.) 

Hospital  Ckvps,  Navy.    (See  Navy.) 

Hospital  Fund,  deduction  of,  from  pay  of  members  of  Marine  Corps  Reserve. .      360 

Hospitals: 

nivate,  medical  treatment  furnished  in — 

To  enlisted  men,  Organized  Militia 344 

To  Government  employees 776 

Hot  Springs  Reservation.    {Su,  generally,  National  parks.) 

Hotel,  furnishing  subsistence  to  Government  employees  in  violation  of  act  of 

April  6,1914 617 

House  of  Representalivee,  tempwary  committee  on  accounts,  authorized  to 

appoint  and  discharge  employees  of GOS 

Household  goods: 

Packing  and  crating,  Naval  officer  not  entitled  to  reimbursement,  when 

sbaed,  not  diipped 309 

TranapoTtation  of,  Coast  Guard  officer  ordering,  to  place  other  than  station, 

Its  own  convenience 323 

(Sm  also  Transportation,  land-grant  deduction.) 

Howiu^  Univerrity,  five  and  ten  per  cent  increase  of  conpensation 737 

Hant«n'  licenses.    (See  Licensee.) 

Hydrographic  oScee,  branch.    (See  Leavee  of  absence,  navy  yards,  etc.) 

I. 
Immigration  inspectors.    (See  Immigration  Service.) 
Immigration  Service: 

Conbact  for  overiiauling  automobile,  scope  of  term 463 

Counvel,  private  legal,  employment  ol  by  inspector  in  ft^eign  country,  for 

his  defenss 532 

Display  machine,  used  by,  at  Panama-Pacific  Exposition 175 

Subosteace  of  employees  of,  at  headquartera,  guuding  German  prisoners.      617 
Impedimenta.    (See  Transportation,  lates,  company  pro^Mrty,  etc.) 
"  In  line  of  duty."    (See  Words  and  pbraaee.) 
Income  tax.    (See  Internal  Bevenue,  Bureau  of.) 
Incompetent  Indians.    (See,  generally,  Indian  afiidra.) 
Increase  of  compensation,  five  and  ten  per  cent.    (See  Oompensation.) 
Increased  compeDealia&.    (See  Compensation.) 
Indian  aSain: 

Accounting  for  donated  funds  in  re  roadway  on  reservation 48 

Availability  of  annual  qipropriation  for  continuing  work,  from  what  date 

b^ns 626 

Detail  of  employees  from  District  of  Columbia  to  field,  salary  and  traveling 

expenses,  how  affected  by  act  of  May  10,  1918 , 430 

Evidence  procured  by  superintendent  of  agency  for  use  before  grand  jury, 

on  own  motion,  before  complaint 334 

Five  and  ten  per  cent  increase  of  oompensation — 

Generally ^4.H1gTC 

WbatiutaullHriwd  bom  tribal  fun^ nl 
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Inditiii  sSoirs — Gontinned. 

LaDd-grant  deduction.    {See,  generalb/,  TraiuportftdoD.)  t^^ 

Leases  of  land  allotted  to  iDcompetent  tndiui.  to  whom  payable 246 

Osage  Nation,  bonus  moneys,  ahai«e  of  minon  in,  whose  parants  an  living.      483 

PasBenger-carrying  vehicles.    (5«,  generalh/,  Vehiclea.) 

Short^e  in  freight 129 

Indian  agencies.    (S«,  geTurally,  Indian  aifaira.) 
Indian  land.    (See,  generally,  Indian  affairs.) 
Indian  office.     (See,  generally,  Indian  a^rs.) 
Indian  service.    (Set,  generally,  Indian  affairs.) 
Injured  employees.    {Su,  Personal  injuries.) 
Injuries,  personal.    {See  Personal  injuries.) 

Injury,  due  to  misconduct  of  officer  or  enlisted  man,  Navy  ta  Marine  Coqx, 
stoppage  of  pay  for  resulting  absence  not  authoriEed.     (Act  of  August  29, 

1916) 296 

InepectMi  of  amall-anus  practice.  Organized  Hilitia,  pay  of  when  in  United 

Statesservice 173 

Instruction  in  aviation.    {See  Army,  Signal  Corps.) 
Insurance: 

Alaskan  Engineering  Commission  not  authorized  M  place,  OD  buildingH  <x 
money  shipments 269 

Money,  possible  amount  of  recovery  on  i»»n 297 

Navy  Department,  silver  cdn  to  Tutuila  by  merchant  vend,  question  ■• 
to  amount  of  recovery 297 

Personal  baggage  containing  Government  papov  (District  of  Columbia 
government) 439 

Policy  of  Government  tn  re,  on  public  property 269,297 

Title,  in  r«  abstracts  of ,  purchase  of,  by  War  Department 53 

Interest  on  deposits  of  collections  by  clerics  of  United  States  courts 732 

Interior  Department: 

Bureau  of  Mines.    {See  Mines,  Bureau  of.) 

ClttU&eura'  licenses.     {See  Licenses.) 

Civil  officers  and  employees  tA,  in  training  camps  as  candidates  fw  Officers' 
Reserve  Corps,  status  of,  in  re  military  leave,  pay,  «tc....> ■•      675 

Genenl  Land  Office.    {Su  Geneial  L&nd  Office.) 

National  parks.    {See  National  parks.) 

Reclamation  Service.    (5m  Bechunation  Service.) 
Internal  Revenue,  Bureau  of: 

Collections  tor  benefit  of  Danish  West  Indies  (Virgin  Iriaods) 574 

Five  and  ten  per  cent  increase  of  compensation  of  gangers,  storekeeper*, 
and  storekeeper  gaugeis 670, 672 

GrosH  amount  of  receipts,  including  sums  for  t&ies  not  exactly  computed, 
ta  be  deposited  daily,  by  collectors 285 

Income  tax,  claims  for  refund  of,  act  of  September  S,  1916,  m  re  limitation 
of  time  for  filing,  construed 299,314 

Jurisdiction  over  claims  for  refund  of  income  tax  erroneously  collecled.  -  299, 314 

Tax  on  sales  (w  agreements  to  sell,  of  grain,  etc.,  refundment  of 620 

Interstate  Commerce  Commission: 

Five  and  ten  per  cent  inoease  of  compentttion 746 

8tzeet-car  fare.    {Su  Traveling  expenses.) 

J. 

Jail  rent.    {Su  Vnioafn.) 

Joint  land  commission  (United  SUtes  and  ^uuuna): 

Finality  of  awards  of ,  policy  of  Comptroller  tn  re 692 

Jurisdiction  of,  limited  by  act  of  July  1, 191S • ...-     240 
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Jurisdiction.    (Stt,  getunlly,  Accountiiig  officen.) 

Jura«.    {See  GompenHition,  increMe  of.)  F^, 

Jury  comminonen,  per  diems  of,  tor  special  terma 35 

JuHtice,  DepArtment  of: 

AttOTneys,  claim  of,  for  pay  fof  Bundaya 126 

Bank  examinen  detailed  For  expert  servicea  under,  mlary  and  expenses  of.      242 
Counsel  in  defending  United  States  officer,  duty  of,  to  employ,  in  foreign 

country 532 

Evidence  before  grand  juriea.  appropriation  i;)iargeable 334 

Five  and  t«n  per  cent  increase  of  compensation 747 

Special  agent,  election  of  iaiary  when  also  in  military  service  of  United 

Stales  (Organiaed  Militia) 62 

Telegranu.     {See,  generally,  Tel^rams,  official.) 

United  States  attorney  resigning  and  accepting  other  position  under  lump- 
Hum  appropriation : 487 

JuBticee  of  peace;  subpoenas  issued  by 707 


•A  War  Department,  arcliitect&) 


Labels,  gummed,  printed.    (Sa,  gmendly.  Printing  for  executive  depart- 
ments.) 
Labor,  Department  of: 

I>uplay  machine  purchased  by,  for  Government  Exhibit  Board,  adjust- 
ment of  appropriations 

Immigration  Service.    (See  Immigration  Service.) 

Frinled  gummed  labels.    {Se*,  gmtrolly.  Printing  Ux  executive  depart- 
ments.) 
Lading  or  unlading  veaeela.    {Su  Compensation,  additional.  Customs  Service.) 

Abstiscta  of  title— 

/nrecoTkdemned,  purchaseof,  by  War  Department  {Anacortia  Flats),, 
Purchase  of,  for,  land  intended  to  be  purchased,  thou^  afterwards 

condemned 

Damages  to,  before  final  acquisititHi  of,  by  United  States,  accounting  for 

mcmey  collected  as 

Expenses  of  Panama  Railroad  Co.,  reimbursement  of,  by  Paikama  Canal 


Jn  r«  aerial  operations,  Army 361 

Of  incompetent  Indians,  rental  of,  to  whom  piyable 246 

Purchase  of,  as  addition  to  sit«  of  public  building,  after  building  has  been 

completed 409 

Rental  of ,  nalced,  payment  of,  in  advance 653 

Land  offices.    (Su,  generaHy,  General  Land  Office.) 
Land^Taot  deduction.    {See  Transportation.) 
Lathes.    (Set  Contracts,  War  Department,  Signal  Corps.) 
Leasee: 

Indian  huids,  payment  of  rental  under,  with  incompetent  Indians 24fl 

Laud  m  r<  aerial  <^>entti«i,  Army 351 
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Leaves  of  abeeace: 

Araenala  or  depotfl,  Army—  n^ 

Emplayeee  Dot  eotitled  to  pay  for  leave  and  tor  duty  at  atme  tune...      7H 

Is  not  cumulative,  under  act  of  August  29,  1916 724 

Burial  eipenaes  of  enlisted  man.  Navy,  dying  vhile  <ui 80 

Five  and  ten  per  cent  increase  of  compensation  during 672 

Military,  employees  who  are  candidates  for  Officera'  Reserve  Oorpa,  Anny, 

are  not  entitled  to,  while  in  training  camps ATS 

Militia,  Organized,  oBScKsof,  when  entitled  to  benefit  of  Army  leave  lawa..      325 
Navy^ 

Officers  of — 

Betired  on  active  duty,  not  entitled  to  cumulative,  accrued  prior 

to  retirement 307 

Warrant,  pay  entitled  to,  while  on,  underact  of  Ai^^  29,  1916..      200 
Navy  yards,  etc.— 

Act  of  August  29,  1916,  m  r«— 
Not  applicahle  to — 

(^vil  force  of  Marine  Corps 473 

Per  annum  employees  of  branch  hydrographic  offices 473 

Various  questions  arising  under,  decided 192,724 

Employeee  not  entitled  to  pay  for  leave  and  for  duty  at  the  same  time-  -      724 
In  first  service  year,  without  pay,  pay  may  be  allowed  in  second  year, 

for,  in  lieu  of  leave 277 

Is  not  cumulative 724 

Pfty  of  employees  of,  for,  without  pay,  because  of  leave  earned  and  not 

taken 136 

Sick,  Navy,  trairant  officer  (pay  clerk),  pay  entitled  to,  while  <» S25 

Subristence,  per  diem  in  lieu  of,  while  returning  from,  on  own  motion 433 

Without  pay- 
District  of  Columbia  police,  mounted  pay 496 

Employee  absent  on,  separated  from  service  by  appointmoat  of  tem- 
porary successor 438 

(Su  alto  Compensation,  increases,  etc.). 

Length  of  service,  dental  suigeons.  Army,  method  of  computing 41 

liability: 

Government  under  no,  for  rent  of  shipwrecked  vessel  after  date  of  wreck-.        31 
Limitation  in  bill  of  lading  on,  of  carrier,  does  not  authorize  carrier  to  take 

injured  property  at  that  valuation  and  dispose  of 204 

Library  ot  Congren,  five  and  ten  per  cent  increase  of  compensation 782 


Chauffeurs- 
Fees  paid  to  States  for,  by  Government  employees,  not  reimbursable  - . 
Whether  Federal  Government  should  accept  from  State,  without  pay- 
Hunters',  isBue  of  by  State,  payment  tor,  from  appropriation  of  Depart- 
ment of  Agriculture  not  authorized 

Life^ving  Service.     (Set,  generally,  Coast  Guard.) 

Littering  charges.     {Su  Tranaportatirai.) 

Lighthouse  Service,  coal.    (Set  Purchasee.) 

Limitation  oa  time  for  filing  claims  for  refund  of  income  tex,  act  of  September 

8, 191(1,  m  r«,  construed 299 

liquidated  damages.    (See  Contracts,  damages.) 
Longevi^  increases.    (Ste  Compensation,  increase  ot,  etc.) 


r..,z.d.vCoOt^lc 
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Longerity  pay.  (Set  Pay,  additional.) 
Lost  la^tge.  {Ste  Property,  priTste.) 
Lwnp-mim  appropriationa.    (So  Appnipriationa.) 

U. 

Hails:  rice. 

Ab  agent  of  party  to  contract 117 

Carried  by  fast  freight.    {S«e  TraDsporUtion,  land-grant  deduction.) 
Halambo  fire  claimi.    (Su  Panama  Canal,  dam^ea.) 

Uandamus,  can  not  reach  funds  in  Treaaury  of  the  Unitsd  States 149 

Manufacture,  what  constitutes,  of  ammunitioD 255 

Marine  Cwp«: 

Absence  due  to  misconduct,  act  of  August  29, 1016,  construed  m  n  injuries. .      296 
Civil  fence  of.    (See  Lcftves  of  absence,  Navy  yards,  etc.) 

Clerks  to  assistant  paymasters,  pay  of,  underact  of  June  3, 1916 508 

Enlisted  men.    (See  Enlisted  men.) 

Fleet  Reserve,  hospital  fund  to  be  deducted  from  pay  of  tnnaferred  mem- 
bers of 360 

Officers  of — 

Commutation  of  quarters.    (See  Quarters.) 
Quarters.    (See  Quarters.) 
Retired- 
Longevity  pay 716 

Pay  of,  on  active  duty 289,603,716,760 

Serving  as  captain  in  National  Guard  in  service  of  United  States, 

pay  of 760 

Pay.    (S«Pay.) 

Quartermaster  clerks,  longevity  pay,  service  as  civilian  clei^  not  to  be 

counted  in  computing 390 

Reamve  force  of,  hospital  fund  to  be  deducted  from  pay  of,  only  when  on 

active  duty  for  training 360 

Marriage  and  divorce.    (See  Census,  Bureau  of.) 
Marahaln  United  States: 

Canal  Zone,  date  to  which  entitled  to  pay  upon  tender  of  resignation,  in 

United  States 383 

Guard  of  Federal  prisoner.  United  States  commissioner  does  not  vacate 

office  under  act  of  May  28,  1896,  by  acting  as,  temporarily 98 

Prisoners  turned  over  to,  by  Bureau  of  Internal  Bevenue  before  swearing 

ontwonant,  support  of 492 

Traveling  expenses.    (Su  Traveling  expenses.) 
Mates,  boss  pay  of.    (See  Pay,  Navy,  officers  of.) 
Maximum  puiiishment.    (See  Enlisted  men,  Coast  Guard.) 
MaTimiim  (treiigtb.    (Sit  Militia,  Oiganized.) 
Meola  at  headquarters.    (See,  generalbf,  Subtasteace.) 
Meals,  commutation  of.    (Su  Traveling  expenses,  subsistence.) 
Mediation  and  Conciliation,  Board  of—boards  of  arbitration,  under,  members 
and  employees  of,  not. officers  at  employees  of  United  Slates  m  re  tnveling 

expenses 134 

Medical  Corps,  Army.  (See  Army.) 
Medical  supplies.  (See  Purchases.) 
Medical  treatment: 

Enlisted  men.  Army,  bycivilion  physician  ot  in  private  hospital    643 

Fleet  Naval  Reserve,  members  of,  whether  entitled  to  pay  while  under. .      651 

Private  hospital,  famiahed  by,  to  enlisted  men.  Organized  Militia 344 

"Wbea  furnished  Qovemment  employees  at  public  expense..............       99 
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M^fh&ndiBe,  carbige  of.    (Sm  CiutooiB  Service.) 
HetropoliUn  police.    (See  District  of  OoliunbiK,  police.) 
Uidflhipnuui,  bssep»yof.    (Sm  Fay,  Navy,  offioen  of.) 
MilMge: 

Army—  n^ 

Officenof,  retired,  aerving  M  witneMee  under  tvden 207 

Officers'  Reserve  Corp*,  members  of,  entitled  to,  in  proceeding  to  first 

duty  stAtitm 70& 

Filed  clerks,  Quartermaster  Corps,  Army 1S4 

Naval  officers,  not  entitled  to,  when  furnished  Government  ttmnspmlMion 

(in  charge  ot  motor  bo*t) 3<t 

WitnoMca,  aubpcena  issued  by  justice  of  peace  in  another  State.. 707 

Military  Academy: 

Beard  of  Vintfirs,  clerk  to,  salary  and  traveling  expeusee  not  chargeable 

to  appropriation  for 142 

Civilian  employees  of,  entitled  to  percentage  incieaw  of  ccsnpenwiion 

under  act  of  May  12, 1817 7S8 

Military  service,  private  property  (including  baggage),  lost  or  damaged  in. . . .      21S 
Hilitia,  Naval: 

Aviation  pay 285 

Called  into  service  of  United  States,  various  questions  in  n  pay  decided . .  708, 782 

Longevity  pay.    (Set  Pay,  additional.) 

Officers  of,  pay  officers  (bonded)  entitled  to  pay  from  dat^  of  reporting  at 

local  rendezvous 782 

Pay.    (See  I^y.) 
Hilitia,  Organised: 

Additional  compensation  of  membera  of,  as  civil  <rfBc««,  affect  of  act  of 

August  29,  1916, onactofMay  10, 1916 236,394,401 

Agriculture,  Department  of,  compensation  of  employees  of,  serving  iii 2, 401 

Ihfitrict  of  Columbia— 

Gertiflcation  ot  pay  rolls,  during  vacancy  in  office  d  commanding 

genwal 131 

Commanding  general  of,  severs  active  coimectioB  vilh,  on  muster 

into  service  of  United  States 131 

Recruila  for,  enlisted  after  June  U,  1&16,  mtitled  to  pay  from  date  of 

MiUstment ISO 

Election  of  ealaiy  by  members  <rf,  mustered  into  United  States  service, 

when  also  holding  civil  office  undwFedoalGovanmpnt 62 

Enlisted  m^.    (See  Enlisted  men.) 

Gratuity  pay  to  beneficiaries  of  officers  and  enlisted  men,  while  to  United 

Statee  service 38 

Maximum  and  minimum  strength,  recruits  enlisted  for  purpcsQ  of  bringing 

oi);anizatio&  to,  pay  of 2S1 

Medical  treatmentin  private  hospitals 344 

Members  of,  mustered  into  service  of  United  States  are  subject  tp  act  of 

May  10, 1916,  m  re  additional  compensation SO 

Offlcen  of— 

Additional  pay  of  every  nature.     {iSa  Paiy,  additiwwl.) 

Leaves  of  absence.    (Set  Leaves  of  absence.) 

Mounts,  transportation  of  private,  after  mustw  out  of  Fedeta]  service- .      4S2 

Property  and  diabuiBing  officera— 

Date  from  which  pay  bt^ini tSS 

Retired  officers  or  enlisted  men  of  Army  serving  as,  pay  ot 849 

Retired  officen  and  enlisted  men  of  Aimy  serving  a|  ^nperty  afi^ 
diabuiging  officen  of Ott 
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Militift,  Organized — Continued- 

Pfty.    (5w  Pmy.)  Tttt. 

Recmita  enlisted  after  call  of  Jime  18,  1916,  when  entitled  ta  pay  fnoro 
date  of  enliBbUMt 139, 221 

Retired  enlisted  men  of  Army  •wviog  ai  <fficen  ot,  in  PedenJ  wrvice, 
pay  of 4M,6« 

Shoes,  sale  at,  disponttoii  of  ptocoedg 477 

TnuuportatiiHi.    [See  Traneportatico,    land-gntnt  deduction.) 

Travcj  allowance.    (5e«  Travel  allowance.) 

Mines,  Bw^M  of,  lubwateace  at  hqulqiurtMa 313 

llinimum  Btrength.     (Stt  Militia,  Organized.) 

lliHcellaneous  receipts.    (Set  AccountiDg.) 

Hiaconduct,  absence  due  to.  Navy  or  Uaiine  Coipa,  slc^page  of  pay  not  au- 

thoriMd  on  Account  of  injury 296 

Mistake.    {Ste  Contracts,  releasee.) 

Cdn,  insurance  on,  queetipn  aa  to  posaible  aiBMint  af  recovery  ia  event  of 

loss 297 

Insurance  on,  by  Navy  Dopartm^t,  shipped  by  merchant  veseal  to  Tutuila.      297 

Insurance  on  shipments  of,  to  Alaskan  finginearingOommifluon 269 

Withdrawalof,  fromTreasuryotnnite48tiitM!,lqr  mapdiBHM. 149 

Mounted  pay.    (See  Pay,  additional.) 

Mounts.    (Sm  Transportation.) 

Musiciani.    (See  Enlisted  men,  Mapne  Cwpa.) 

N. 
National  bonk  eiaminera.    (See  Bank  eztuninen.) 
National  banks.    (See  Banks.) 

National  Defense,  Council  of.    (See  Council  of  National  Defense.) 
National  Forest  Reservation  Commisaioa,  rental  in  the  District  of  Cohimhi^..       701 
National  Guard.    (See,  gtntrallj/,.  Militia,  (^gaaized.) 
National  Home  for  Disabled  Voluntea  Soldiers,  five  and  ton  per  cwt  increase 

o(  compensation 739 

National  Naval  Voluuteois: 

Enlisted  men.    (See  Enlisted  wfio.) 
Pfty.     (See,  general^.  Pay.) 
National  parks: 

Five  and  ten  pOT  cent  increase  of  compensation  of  employees  of 741 

Supervisee  of  Grater  Lake  National  Park,  tuaistant  angiBeer,  Engineer 

Corps,  Army,  holding  position  as 442 

National  Training  School  (or  Boys,  is  Oovemment  ertablishmeut  atseat  of  Oiov- 

reninent,  m  re  act  of  June  17, 1910 389 

Nautical  Almanac  office.    (See  Navy  Department.) 

Naval  Academy,  professor  of  Spanish,  not  entitled  to  compensation  prior  to 

appointment 85 

Naval  AuziUary  Service.     (See  Navy  Department.) 

Naval  Coast  Defense  Reserve.     (See  Naval  Reserve  Force.) 

Naval  Flying  Corps.        (See  Navy,  officers  of.) 

Naval  Home,  retired  enlisted  men  in 28 

Naval  Militia.    (See  MUitia,  Naval.) 
Naval  Reeerve  Force: 

DeaUi  gratuities.    (See  Gratuitiee,  six-montha'  pay.) 
Fleet  Naval  Reserve- 
Pay  of  membera  of,  while  in  hospital 651 

Retainer  pay 279,360,476 
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Naval  Reserve  Force— Gontiiiu«d. 
Fleet  Naval  Reserve — Contiiiued. 

Tnuiflfer  to—  r^t. 

From  Naval  Reserve,  not  auUiorixed,  of  enHsted  men. 100 

From  Regular  Navy,  (Nky  of  enlisted  men ISO 

Naval  Coast  Defense  Reaerve,  women  enrolled  as  yeomen  in,  p«y  and  uni- 
form gratuity  of 667 

Naval  stations.    {See,  gmenUlp,  Navy  yards.) 

Absence  due  to  misconduct,  act  of  Ai^ust  29, 1916,  confltaiedf»r«in]'niisB.      296 

Aids.    (See  Fay,  additional.) 

Enlisted  men.    {See  Enlisted  men.) 

Fleet  Naval  Reserve.    {8te  Naval  Reaerve  F(»t».) 

Hospital  Corps,  apprentices,  and  apprentices  second  class,  pay  of,  und<r 

act  of  August  20, 1916 231 

Naval  Reserve  Force.    (See  Naval  Reserve  Force.) 

Nurse  Corps  (female),  commutation  of  quarters 086 

Officers  of— 

Additional  pay  of  every  nature.    {See  Pay,  additional.) 

Aids.    {See  Pay,  additional.) 

Base  pay.    {Set  Pay,  Navy,  officers  <rf.) 

Detail  of,  as  student  aviatms,  student  airmen  w  aviaton 6S3 

Flying  Corps,  number  of,  preecribed  fof 583 

Hire  of  quarters.    {See  Quarters.)  . 

Household  goods.    {See,  generaUg,  Household  goods.) 
Leaves  of  absence.    {See  Leftves  ot  absence.) 
Mileage.    (SwUileage.) 
Pay.    {See  Pay.) 

Pay  clerks,  pay  while  on  sick  leave S2S 

^y  officers— 

Allowance  of  payments  by  in  r(  pay  of  retired  enHsted  men  in 

Naval  Home 28 

Responsibility  of ,  for  payments  on  forged  documents 319 

Payniastem'  clerks— 

De/aeio,  can  be  no,  after  lapee  of  office  after  Hardt  3, 1915 320 

Effect  of  act  of  March  3, 1915,  on  office  of 320 

Quarters,     {See,  generally,  Quarten.) 
Retired— 

Leaves  of  absence.    {Su  Leaves  of  aheence.) 

Pay  of,  on  active  duty 293,427,603 

Bubsistence,  on  sea  duty,  not  entitled  to,  while  ashore  salvaging  vessel.      420 
Traveling  expenaee.    (See  Traveling  expenses.) 
Wanant,  pay  of,  on  leave— 


Bick S2S 

Pay.    {See  Pay.) 
Navy  Department; 

Cahl^irame,  counting  wndsin  official 387 

Contracts.    (See  Contracts.) 

Kve  and  ten  per  cent  increase  of  compensation 691,764 

Holiday  pay.    {See  Holiday  pay.) 

Insurance  on  money  (silver  coin)  shipped  by  merchant  vessel  to  Tutuila, 

question  as  to  amount  of  recovery 297 

Nautical  almanac  office,  computen,  percentage  increase  of  compenMtiaB. .      780 
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Nkvy  Depwtnient— Oontiinted.  r^t. 
TUvni  Auxiliary  Service,  uie  of  veaiel  cf,  for  timniporting  aappUw  lor  De- 
partment of  Commerce,  appropriatioii  ctw^sable 119 

Sunday  pay.    {Su  Navy  yania.) 

Water  billfl,  to  be  rendered  on  baaia  of  actual,  not  qiproximate  number  of 

gaUona 767 

Navy  yard* : 

Five  and  ten  per  cent  increaae  of  pay BOS 

Leaves  of  abeence.    (8w  Leavea  of  abaence.) 
Oveitiroe  pay^ 

Eigjit-bonr  employeee  working  seven  days  a  week -.      13S 

Five  and  ten  per  cent  increase  on 668 

Not  payable  when  only  ei^t-hoam'  mrk  was  in  same  calendar  day. .      676 

Sunday  pay,  period  for  wbich  payable  (midnight  to  midnight) 769 

Negligence: 

Fresamption  trf,  in  n  damages  to  property  rented  to  Government  but 

remaining  under  control  of  owner  (vessel  witb  oew  furnished) SI 

(Set  alto  Torts.) 
New  llezico,  buntMs'  licensee  i«nied  by,  to  employees  of  Department  of  Agii- 

cultuie,  payment  for,  not  auUioiiaed 67 

Night,  lading  or  uuladiiig  vessels  at.    (5m  Compensation,  additional,  Cvatoma 

Service.) 
Notice  of  apptontment.    (See  Officers  and  employees,  appointment.) 
Nune  Corps  (female}.    (jSet  Army,  and  Navy.) 

0. 

Oath  of  office,  when  not  regarded  as  condition  precedent  to  taUng  effect  of 


Offer.    (Sm  Contracts,  acc^>tance.) 
Office: 

CcnnpeiiMtion  ia  incident  to  legal  title  to,  and  not  to  performance  of 

duties 66,383,666 

Dc^uTeand  ds/octo,  discussion  of 320 

Holding  more  than  one — 

How  affected  by  act  of  May  10,  1916 287,403,442 

Dlegal  appointment  to  one,  whetlier  affects  right  to  hold  oilier 336 

United  States  commianoner  illegally  appointed  referee  in  banlm^ttcy, 

effects  of 336 

Testing  of,  date  of.    (Su  Army,  officers  of.) 
Office  expenses.    (See  Contracts,  damages,  actual.) 
Officera,  United  States,  Council  of  National  Defense,  members  ol,  are,  tn  r«  act 

of  April  6,  ISU 372 

Officers  and  employees: 
Amxnntment — 

Authority  to  make,  carries  with  it  authori^  to  remove — 606 

Illegal,  effect  of,  on  holding  another  office  (United  States  conmiiaBmer 

appointed  refwee  in  bankruptcy) 336 

la  condition  precedent  to  ri^t  to  compen«tioi] 66 

Notice  of,  isconditiDn  precedent  to  receiving  compensation 693 

Freridential,  nonapplicability  to,  of  certain  legislation  as  to  payment 

from  lump-sum  appropriations 4B7 

To  place  of  employee  aboent  without  pay  removes  ndd  employee  from 
service  (Stete  Department) 438 

,      Cooolc 
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Officers  Mid  emplofeee — Continued.  tv. 

Candidate  for  Offieen'  Btwofye  Corps,  aMua  ol,  m  re  Imtb,  jmf,  etc., 
whilsin  Gaining  campa 675 

Clerical  services,  latee  of  pay  for,  undw  Coundl  ot  Natjanal  Defenaa 7S7 

Compeiuation.    (Sm  Cnapenntion.) 

Dt/ado,  can  besv,  when  ro  dajvr*  lAce  exiata 380 

Detailed  for  service  in  another  department,  rule  stated  as  to  ditfea  far 
■alaiies  and  expMues 242 

DetulaoT,  scope  of  prohibition  ae  to,  in  act  ol  Iby  19,  1918 430 

Discharge,  power  to,  included  in  power  to  appoint 506 

.  Hediol  att«B<Iaiic« 9» 

Oath  ol  (^ce,  whan  not  regarded  as  condition  jmredent  ttt  taUnf  effect 
of  appointeent n 

FentHMl  injuries.    (Sat  Penonal  injuries.) 

Promotion  of,  aa  attempt  to  reimburse  for  illegal  sklaiy  payment  refunded. .         6 
Officer^  Beserve  Ooips,  Army.    (8m  Anay.) 
Officers-'  training  camps,    {Sa  Array,  OScen'  Reterra  Coipa.) 
Oil.    (See  Vehicle,  paasengwr-canying.) 
Opium,  vtolatkins  of  law  in  rt.    (Sm  OoBaB^srionen,  Uidtad  States  fees.) 

Opticni  to  purchase,  payment  for,  friMn  public  funds  not  MidwriEed 116 

Ordnance.    (£««  Ateenab.) 
Ordnance  Department,  Army.    (Bee  Army.) 
Ordnance  stores.    (8s*  Amnuib.) 
Organised  MilitiK.    (See  Militia,  OrganiMd.) 
Osage  Nation.    (See  Indian  afiiirs.) 
Overfa&ultng.    [See  Wtwds  and  phrMsa.) 
Overtime  pay.    (See  Navy  yards.) 

P. 

Packing  and  crating.    (Set  Hous^old  goods.  Naval  oilctn.) 
PKkmasters.    (See  Army,  field  artillery.) 

Pages,  employed  in  Benate  dumber.    (See  Oonpensation,  inoeaae  of.) 
Panama  Cknal: 

Ghi^  quarantine  officer,  additional  cempenntlon  paid  to  oBcer  of  AiUic 

Health  Service  as,  by,  prohibited 408 

ContrKts.    (Ste  Contiacta.) 

Damages  to  private  land  or  property,  GoremMtent  not  lifthle  hr,  eeondiBg 

in  tort  (IMambo  fire  claims) 124 

Deduction  of  pay  ndls  for  benefit  of  contractor,  nbtm  ftuthotiaed  (pwmfaims 

m  re  accident  polidee) 690 

Foreign  service  pay.  Army,  serving  in  CUial  Zone 82 

Joint  land  ctHnmisaion.    (See  Joint  land  commisnon.) 

Haidial,  date  to-  which  entitled  to  pay,  npon  tender  of  teaignalion  in 

United  St»t« 383 

Panama  BaUraad  Oompuiy,  reimbursement  of,  by,  for  expensea  m  n  leased 

land,  etc 240 

BectsvwB,  payment  of  land  ftwtod  to 678 

Panama  Bulroad  Company,  reimbunaBeot  ot,  by,  HuMmft  Chaal,  far  ex- 
penses m  released  lands,  etc 240 

Funma,  Republic  of, 'oeign-aervice  pay,  Army,  senFing  in 82 

I^uiama-Pacific  Expoeition,  display  machine  used  by  Immigratian  Service  at, 

adjustment  ot  appropriations 175 

PasKnger-carr^ng  vehicles.    (8ie  Vduclee.) 


^dbvGoo^^lc 
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Additional— 

Aids,  Navy,  officera  tA—  Pn^ 

Entitled  to,  when  debuted  u,  bf  SAcrettfy  of  Navy  to  reu  «diiund 

on  ihore  duty 320 

Not  entitled  to,  when  detailed  as,  to  conuuandaDlB  of  naval  atatlona      327 
Aviation  duty — 

Militia,  Naval 285,589 

Havy-^ 

Actual  fiyingis  condition  precedent  to  allowance  of 680 

Officers  (rf,  detailed  as  student  ainnen,  studmt  aviatora,  <x 

aviaton 683 

CoutructiTe  servico— 

Army,  officers  of,  not  entitled  to  credit  for,  when  appointed  fiom 

Amy  pay  cleek .' 186 

Marine  Corpa,  clerka  to  aaaialant  paymaslen 608 

Continuous  service — 

Anny,  enlisted  mea— 

Diecharged,  and  ent«ring  Organized  Militia,  various  questions 


BiKbaiged  to  accept  coinBiKi<Hk  in  Of&c«s'  Reserve  CcTpi, 

loae  light  to,  aft«r  three  months 212 

Uaiime  Co(p">  anliited  men,  diachai^  bom  retiMd  list  and  leoa- 

listod 789 

UiUtia,  Orgaitized,  enlisted  men,  variousqueetionsnirtdecMed..      162 
Navy,  «>li«Bd  men,  tiuuferred  to  Fleet  Naval  Seaerve,  dis- 
charged therefrom  and  reenlisted  in  Regular  Navy S3S 

Expert  rifleman.  Marine  Oorps,  enlisted  man,  discharged  bom  retired 

list  and  reenlisted 78> 

Extra  doty — 

Army,  enlisted  men — 

Clerk  to  poet  quartermaster  recognized  by  statute 92 

Detailed  as  ovorBMW  «f  geoeial  pristwen 638 

Orders  changed  to  reftd  spacial  duty  because  of  lack  ti  funds, 

still  entitled  to 92 

Marine  Oorps,  enlisted  raea — 

Berring  aa  mechanics  whUe  detiilad  to  duty  involving  OyiBf. .     578 
Fweign  service- 
Army^ 

Enlisted  men,  not  to  be  ctxnpated  on  increase  of  jmy  iindtr 

act  of  May  18, 19U 700 

Troops  in  Caiud  Zone,  not  entitled  to,  for  maneuvws,  etc.,  in 

BepuUk  of  Panama 82 

Hanne  G^^s,  enliat«d  men,  ocdeMd  to  return  to  UuiWd  States 

while  en  route  to  fweigo  station,  period  (or  which  entitled  to 46 

Good-conduct  medals.  Marine  Corps,  enlisted  men,  oititled  to,  for,  on 

extension  erf  enlistment  or  diacbarge 2?,  347 

Gunnen'  flrtt  or  sec^  cIsm,  Militia,  Orfanised,  enlist«d  ittMt  of,  in 

Uniled  States  service  entitled  to,  lot 39 

Lonipavity— 

Amty,  oS&aen  d— 

Administrators  of  estates  of ,  when  payable  to 96 

H^rsof  (Acer,  sot  of  widow,  are  antitled  to. 96 

Coo.jlc 
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Pk7— CoDtiniied. 

Additiona  1— Gontiiitied. 
Longevity— Continued. 

Aimy,  officers  of— Oontiaued.  r^t. 

Betired,  not  entitled  to  credit,  tn  rt,  tat  periodi  of  utive  duty 

aIt«T  Tftirament 68 

Serving  in  higW  gntde  in  Oi^ftnized  Uilitia IfiZ 

Marine  Corps,  officwa  ot^ 

Quart«iiuBst«i  clwka,   scsvice  aa  civilian  cltfk  not  to  be 

counted  in  computing 390 

Retired 715 

Hilitia,  Naval,  officers  of— 

For  pievioua  Bervice  in  Naval  Militia  or  National  Navat  Y<A- 

unteen 635 

For  [wevioua  sendee  in  Navy 635 

Militia,  Organized,  ofGcers  of,  various  qneations  in  n  decided 162 

National  Navid  Volunteers,  offlccia  of — 

For  previous  service  in  Naval  Hilitia  or  National  Naval  Vol- 
unteers       635 

For  previous  seovicein  Navy 636 

Navy,  officen  of,  retired,  not  entitled  to  credit,  in  re,  for  active 

duty  after  retirement ; 293 

Ibninted,  Distjict  of  Columloa  police,  iriiile  on  leava  without  [My..,.      496 
One-fouith,  undw  section  1422,  Revised  Statutci — 
Navy,  enlisted  men- 
Alien  Chinefle  enlisted  b«yoad  Undta  of  United  States,  en- 
titled to 66 

Sick  in  naval  hospital  at  expindion  of  term  of  oilistaient 370 

Waivw  of  ri^t  to,  can  sot  make  legal 249 

Bctainer,  Marine  Corps  fleet  reserve : 360 

BsAdttty— 

Coast  Guard,  officen  of — 

Comndssioned,  not  entitled  to,  wldle  swing  with  Navy 762 

Wanant,  while  on  duty  with  Navy 7^ 

Navy,  oBetm  of,  pay  officer  settling  accounts  on  boaid  veseel,  after 

r«ii^  as  pay  officer  of,  not  entitied  to 62 

Submarine  duty,  Navy,  enHited  men,  enUtled  to,  thon^  vessel  is 
merely  in  commission  in  ordinary........... . ..        89 


Act  of  JnneS,  191S,  section  28,. m  re  ledndion  of,  conslzued 33 

Allotments  of,  when  forfeited  by  sentence  of  court-martial 340 

Osfgadores,  packmasters,  etc.,  with  Field  ArtUlery 199 

First-class  privates,  Engineer  regiments,  numben,  but  not  pay,  of 

affected  by  act  of  June  3,  1916 33 

Retired,  but  in  Federal  service  in  Organised  Hihtia 444 

Officenof— 

Longevity  pay.    <j8«  Hme  title,  subhead  Additional.) 
Reared— 

GommisBioned  on  active  fist  under  act  of  Maidi  4,  1916,  date 

from  which  begins .*.      616 

On  active  duty 68,677,606 

On  duty  in  educational  institutions GOO,  606 

Coast  Guard,  enlisted  men,  increase  of,  under  act  <rf  May  22,  1917 773 

Fnfdtuies of ,  by oourtMDMtial 841^686 
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Tiy—OorMmieA. 

Gntiiit7,  K>-c«Il«d.    (fiM  Gtatuitiw.) 

Marine  Goipa—  F^i. 

Act  of  August  2S,  1910,  in  rt  retainv  pay  of  memb«n  of  Bwarv 300 

Clerks  to  Msutant  paymasten,  uiidw  act  of  June  S,  1916 608 

Enliflted  men,  letiied  mundftu,  nt«  entitled  to,  nrnder  Mt  of  Augnat 

29. 1«6 239 

'  Officcn  fn-^ 
Retired— 

Longendtjr 716 

On  active  duty 289,608,716 

Serving  as  cftptain  in  National  Guard  in  awvice  of  United 

SUtet 760 

Wamnt,  quafterniaat«r'i  clerk  not  entitled  to  bora  date  prior  to 

notice  of  appointment 693 

Betaintf  pay  of  membffa  of  Fleet  Keeerve  of,  ia  in  addition  to  pay  for 

active  acrvice 360 

HUitia,  Naval- 
Galled  into  service  of  United  States,  various  questions  decided 70S,  762 

Enlisted  men,  increase  of,  under  act  of  Uty  22, 1917 773 

Officen  of,  pay  officers  (bonded)  entitled  to  pay  from  date  of  reporting 

at  local  rendezvous 792 

To  be  computed  pursuant  to  act  of  lune  90, 1906,  in  re  monthly  com- 
pensation       386 

Ififitia,  Organized- 
Act  of  Hay  10, 1916,  how  affected  by  act  of  August  29, 1916,  as  to  mem- 
bers of 364,401 

Agriculture,  Department  of ,  employees  of,  serving  in 2,401 

Enlisted  men — 

Abo  on  retired  list  of  R^iilai  Army 444 

Recruits  for,  ^ter  June  18, 1916,  when  entitled  to,  from  date  of  en- 
listment    139,221 

Befusing  to  take  Federal  oath  but  held  with  organization 046 

RejectionofbyStateauthantiGe,forFederaIservice,efIectonpay.      346 
Officers  of— 

Adjutant  genenl  of  a  Territory  entitied  to,  as  through  holding 

comnunion  u  anotiier  officer  of,  under  governor 363 

Inspectors  of  small-arma  practice,  not  entitied  to,  in  United  States 

service 173 

Rupeity  and  disbursing  officete,  date  from  which  entitied  to,  as . .      6S6 
Retired  ofBcen  and  enlisted  men  of  Army  serving  as  property  and 

disbondng  officers  of 649 

noperty  and  disbursing  officers,  retired  officers  and  enlisted  men  of 

Army  serving  as 649 

Retired  enlisted  men  of  Army,  uofficeraot 049 

National  Naval  Voluntee»— 

Called  into  service  of  United  States,  various  questions  decided 708 

Enlisted  men,  increaee  of ,  under  act  (rf  Hay  22,  1917 773 

Naval  Beeerve  Force — 

EnliBted  mm,  incieaee  of,  under  act  of  May  22, 1917 773 

Fleet  Naval  Reserve- 
Enlisted  men  Hansferred  to,  from  Regular  Navy  ot  Naval  Re- 
serve        190 

Members  of,  in  hospital 661 
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Pay— Continaed. 

Naval  Reserve  Force— Continued. 
Fleet  Naval  Reaerve — Continued. 

RMaftMr  pay—  F«^ 

Acting  and  penfuutent  appdntm^  <if,  in  ceapuliiig 475 

Omipated  on  base  pay  ot  certain  Naval  offlcata 279,360 

Naval  Coast  Defenae  Reserve,  w^uen«iiliatadaa  yeoman  in 657 

Navy— 

Baae pay, defined 279,fl77 

Enliatad  men— 

Appnnticea,  and  apprenticea  lecond  clan,  Hoapital  Ontpe,  nndw 

•ctofAafu«t28, 1916 2S1 

Baaepay 677 

Oflcora  o^— 

Baae  pay  of  midahipmen,  natrant  <rfBcen  aad  natei,  m  n  com- 

pnting  ratuner  pay,  Float  Naval  Raewe 279 

I^y  clerka,  while  on  sick  leave 525 

Retired,  active  duty  under  act  ol  August  29, 1916 298,^7,603 

WlrAnt,  iMe  entitled  to,  lAtle  on  regular  leave  oraick  Wave  under 

actofAugnites,  1916 200,525 

OvertiiM.    (See  Navy  Tarda.) 
I^  clerks,  Army.    {See  Army,  officen  of.) 
Pay  officen.  Navy.    (See  Navy,  officen  of.) 
PayroUa; 

Certification  of,  (rf  National  Qoard  (rf  Diatrict  of  Columlua 131 

Deduction  on,    (See  Panama  Canal.) 530 

Paymaaten,  Navy.    (5««,  generaUy,  Navy,  ofiScen  of.) 
Paymaetwe'  clerka,  Navy.    {8t»  Navy,  officen  of.) 
Pay  officen,  Navy.    (See  Navy,  officen  of.) 
PaymeQle: 

Gamiahineut,  prooeedingi  in,  are  iaetlectiial  to  take  money  out  of  hands  of 

United  Statea  diflbuTsing  officer 878 

Fenonal  reproMutatiTeg.    (5w  Penonal  lepraaentativea.) 

"Schedule  C  "  fund*,  in  Alaska,  made  front,  by  clerk  <£  courts  on  cvdw  of 

judge 15 

To  raceivna,  geneml  diacusaion  lA  subject 107, 623;  678 

{See  aito  Coutncts,  and  DisbuniBg  officen.) 
FUMltiea.    (5«  Bonds,  and  Contracts.) 
Fw  diem  employeee.    (See  CompeuMttion.) 

Pec  diem  in  ties  Oi  subsisteBce.    (Set  Travelii^  ezpanaea,  sdbaiatence.) 
Per  dienu.    (See  July  commiawoneri.) 

Penonal  credit  given  on  counter  warrants 175 

Penonal  eEtecte  of  Army  officers.    (Ste  Tranapoitation,  Und-|fant  deductiaa; 

and  Fropcaty,  private.) 
Penonal  injuries: 

CompenntitHt  for— 

Act  of  July  28,  1916,  m  re,  not  applicable  to  eabatttote  catrien  or  aub- 

itttute  clerks  in  Postal  Service 274 

Act  of  Septembw  7,  1916,  in  re— 

Date  of  opwatiMi  of 205 

Supereededall  prior  legislation  on  subject 234 

Alaakan  Engineoing  Commission,  station  cootncten 502 

Omnplndler  of  the  Treasury,  jurisdiction  of,  in  re,  onda  act  of  Sep- 
tembw?, 1.916 667 
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PenoDKl  injorim— Oontinned. 
CompenflAtion  lor — Contumed. 

Emptoyeea'  Compenntion  Commurion —  ff- 

JmiBdictlon  ot  in  rt,  under  met  of  B«pt«mb«T,  1916 OCT 

Hediotl  ud  bcMpital  trektmrait,  when  cbargmblQ  to  compenntlon 

fund 778 

Faymstit  during  injury  period,  moat  be  at  oune  nte  recdved  at  date  of 

injury 97 

RiTiical  exunination  to  detennine  cmitinuance  irf  dinbility,  whom  to 

order 617 

Kecewfcer,  how  computed 417 

Fort  Office  Departmrait— 

Act  erf  July  28, 1916,  m  rf— 

Applicable  to  Bpecial-clelivery  me^igee 374 

Not  applicable  toaubetitute  camera  or  nibetitute  clerks 274 

Claima  f<v,  uodw,  how  affected,  by  act  of  September  7, 1916 234 

I>ue  to  miectmduct  of  officen  or  enlisted  men  ot  Navy  w  Marine  Gcvpa, 

whether  pay  is  forfeited 296 

Penonal  repreeentatives; 

Ancillary  adminifltiaton,  payment  to 520 

Payment  to,  of  ertate  of  officer  or  enliated  man 96 

Pharmadfta.    (Sm  Public  H«lth  Service,  five  and  ten  pw  cent  increaee  erf 

compenaatian.) 
Philippine  leUnds,  American  Mamen,  queetiww  aa  to  etatuB  trf  Filipinoe  and 

aliens  as,  when  Bhippiiig  in 10 

PhilipjHne  Scouts.    {Set  Aimy.) 

niyncians,  civilian,  medical  IreMtment  furnished  by,  to  enlisted  man  ct  Army .      643 

Pieceworkers.    (Sm  Compenmtion,  increase  <rf,  Eoliday  pay,  and  Pemmal 

injuries.) 
Pcrto  Rico  regim«it.    (Stt  Aimy.) 
Poet  entry  fees.    (8tt  Commerce,  Department  of.) 
Poet  Office  Department: 

Hail  Cftnied  by  fast  freight.    (See  Transportation,  laad-giant  deduction.) 
Penonal  injuries.    (See  Personal  injuries.) 
Postal  savings  deposits — 

Payment  of,  to  foreign  conauls,  ni  r«  decedent  alim  depoaitar 326 

Payment  of,  to  heirs  of  decedent  depoeit^m 326 

Rural-mall  carriers — 

AdditLcmal  payments  to,  from  balancce  of  annual  appropriations,  by 

direction  of  Congresi 167 

Serving  triweekly  routes,  compensatian  under  act  of  July  28,  1916 114 

Special  clerks  in  first  and  second  class  offices,  not  entitled  to  compensatcry 

time  fcH-  hoUday  work 238 

Special-delivery  messengers,  peieonal  injuries.    (See  Petoonal  injuriee.) 
Substitute  ctnwn  and  clerks,  penonal  injuries.    (See  Personal  injuries.) 

Ten  and  fifteen  per  cent  increase  of  compensation 7&1 

Poet  i^ces,  ten  and  fifteen  per  cent  increase  of  compecMtdtai  of  employeee. . .      761 
Peetal  savings  deposits.    (Sm  Port  Office  Department.) 
Postal  Service.    (See,  generaOji,  Poet  Office  Department.) 
Powen: 

Delegation  of,  by  heads  of  executive  departments 104 

Of  Congress.    (See  Congress.) 
IVemiums  on  acddent  policies.    (See  Panama  Canal,  dednctttm  in  pay  ridb.) 
Rwidential  appointments.    (See  Offlcos  and  employees,  appointments  of.~) 
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Pricea,  in  excea  of  Btandud.    (Sm  Contimcts,  bids.)  W»m- 

FrintiiiK  for  executive  departmanti 416, 4SS 

Aiaonen: 

GuudB,  United  BMt«  commiwioiwr  do«e  not  ncate  offio*,  uad«  ect  of 

May  ^,  1896,  by  actifig  u,  tanqxtmrily 98 

JnI  not  and  nibaistence  of  Fedeiiil,  in  State  jaib,  clidms  bx  disllomnoe 

on  ground  of  eeUftpal Ul 

SubsiatoQce  of — 

ClMimx  for,  and  jail  lent,  etc.,  in  State  jeik,  riJMllnwwl  <a  pa— <  <rf 

eetoppel , 60 

Prior  to  iwewing  out  ¥ranunt  for  wreet  of,  aot  pcoptf  iiKp—ei  liBtMt 

Department  of  Jiutice 4tt 

Fiivkte  hoepit&b.    (See  Hoapitkla.) 

Private  mounts.    {See  Tianqxetatioa.) 

Private  property.    (SmViaptaty.) 

Pro  forma  indonementi.    (5m  Coart  Goatd,  death  pataitioB.) 

PnK.-eH: 

Handamue  can  not  reach  funds  in  TreaotRy  of  United  States. »„      Ut 

Betuni  of.    (See  Commiatdooeri,  United  Statee,  fees  of.) 

Subpomu  inued  by  a  justice  of  peace  nnder  nctioo  1014,  Bavised  Statartei^ 

will  not  run  in  another  State fOT 

Wanants,  void  because  iaaued  by  UuUed  Statee  rommiMoner  after  vxfit^ 
titm  of  conmisrim,  traveling  expenses  of  United  States  maiAal  ■*  n 

service  of 1T2 

Profeeson.    (See  Naval  Academy.) 
Fromotioa.    {See  Officers  and  employees.) 
Ptoperty: 
Private- 
Damaged— 

By  proeecution  of  Oovemment  woA 61S 

In  military  service,  baggage,  penonal,  Amy,  changipg  itatMO, 

Qalveaton  storm 48B 

Bmployee  on  official  btuinew— volimtaw  sot  aatitled  tn  leiiiK 

burmment .'. 436 

Lost  or  damaged  in  nulitajy  service — 

Bagpige,  peieooal.  Army,  '*»"g''ic  station,  evidence  to  Banwt 

claim  for 213 

Conditions  under  which  reimbiusable,  act  of  March  3, 1B8S tZT 

Gov«nLmM)tisaot  absolute  insurer  ^nudar  act  of  March  8,1686..      411 
Public— 

Insoianceoo,  policy  of  Qovammokt  m  r* 316 

Loss  of.    (S«  Transpwtation,  shortage. ) 

PocacsMcm  of,  is  generally  a  matter  of  property  accounting,  of  so  COB- 

cem  to  account!  Dg  officen 175 

Titleto,  isin  General  Government,  and  not  in  axecutivo  defanauat.      176 
Transfer  of,  from  one  department  to  another  doeenotcoostitiitealeof.      176 
Property  accounting.    (Ssf  Accounting) 
Property  and  disbuiang  offic«.  National  Guard.    (5e«  Uilitia,  Oi^asaed, 

officenof.) 
Public  btdldiDga: 

Assigned  by  Secretary  of  Tiaasary  to  anothsc  d^Mztment,  contral  and 


Contracts  tn  re.    (Set  Cootracts,  Treasury  DepartmetLt.) 

Fixtures,  lighting,  repairing,  does  not  generslly  include  ladniebing U 

Sitee,  puichase  of  addition  to,  after  building  is  completed 400 
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PnUiG  Health  Service:  Pvi. 

AdditioDm]  compuuktioo  to  officer  of,  from  I^uiMiu  Caoel  aa  (3ue[  Qutnui- 

tioe  Officer,  pr^bited 403 

Five  and  t«)  pet  ceat  increeee  of  compenMtioii 772 

Service  nDd«ed  to,  inxlvagLng  barge,  by  Eogineei  Corpe,  Army........      499 

Public  pTOperty.    (Set  Property.) 

Pnblicatioti.    (Sm  Advertiaementa.) 

FuHmaa  aocommodatiocu.  (See  TravBling  expeona.) 

PuniduDent,  maximum,  in  Coaat  Guard,  fee  absence  without  leave .        63 

Pupils.    (Set  District  of  Columbia,  tuitioo,  etc.) 


Abetiacts  and  insunnce  of  title  tn  rt  condemned  land  (Ajucoatia  Plats) . . 
Ahetncta  of  title,  of  land  intended  to  be  purchased,  but  afterwardB  ctu,- 


Ammmiition,  by  War  Departnwnt,  queetiwt  as  to  what  constitutes  Goished 

(roduct,  and  manufacturer  of 

Arms  and  ammunitioD,  by  executive  deputotents 

Antotrock^  by  Cnatoms  Service,  lor  use  in  cartage,  not  authorized 

Coal,  by  Lj^thonse  Sovice,  at  what  rate  payable 

Diacounta,  when  to  be  deducted  bom  anumnle  of  (Alaskan  Engineering 


Drinking  water  for  uae  in  Govematent  offices 581 

Gas,  Ua  District  of  Columbia  or  United  States,  in  District  of  Columbia, 

rate  to  be  paid  for 180 

QaeoUne  and  oil  for  operation  of    piivately-owned    motoi-prapelled 

pawongCT-carrying  vdiidee 640 

Oenetal  Supply  Committee,  scope  of  activity 479 

Hnnttf's  license,  issued  by  State  (Department  of  A^culture) 67 

Land,  for  addition  to  aite  of  puUic  building,  after  building  has  been  com- 
pleted   409 

Medical  Bupplies  for  field  parties,  when  authorised,  at  public  expense 99 

Oil  and  gasoline  for  jwivately-owned  paasengOT-cartying  motor  vehicles. .  640 

Option  to  purchase,  payment  for,  from  public  funds,  not  auUiorized 116 

Beference  books,  for  Council  of  National  Defense 482 

Surgical  supplies  lor  field  parties,  when  authorised  at  public  expense 90 

Q. 

QnaitflRnaster  clerks.  Marine  Corps.    (See  Marine  Corps;   and  Fay,  Marine 

Corpe.) 
Qnartwmastcr  Corpe,  Army.    (Set  Army.) 
Quarters: 

Commatation  of— 

Army  officcn  not  entitled  to,  when  quartos  rent«d  were  owned  or 

controlled  by  the  Government 181 

BnUilMd  reeerve  corpe,  aviation  eectioii.  Signal  Corps,  Army,  attend- 
ing dviUaa  aviation  schools  under  orders 301 

Marine  Corps  offictr  in  receipt  of,  entitled  to,  on  relief  from  station, 

until  date  of  departure SOS 

Not  payable  when  quartos  occupied  are  owned,  leased,  or  controlled 

by  tbe  Govenunent 181 

Kuree  Corps  (female),  Navy 596 

Hire  of,  on  shore,  for  aaval  officers  on  sea  duty 100 

r.iizsd  by  Google 
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Railroads  in  Alaska.     (See  Alaska.) 

Bat«B.     (See  Transportatioii.)  P^a. 

lUtions,  commutatioD  of,   enUated  reserve  ctvpe,  aviation  section,  ffignal 

Corps,  Army,  attending  civilian  aviation  achoola,  under  orders 301 

Keceipts,  internal  revenue.    {Set  Internal  Revenue.) 

It«ceiverB  of  land  offices.    (See  General  Land  Office.)  , 

Becdvera,  payments  to,  right  and  duty  of  accounting  officBn  to  det«rmiae 

l^alityof 107,62S,8re 

Reclamation  Sm^ce: 

Bonus,  so  called,  mr«  wages  held  not  to  be 41S 

Injured  employees.     (See  Personal  injuries.) 

Personal  injuries.    (See,  generally,  Peraonal  injuries.) 
RecogniERnces.     (See  ConuninionerB,  TTnited  Stated,  fees  of.) 
Beconsidentions.     (See  Accounting  officers,  auditors,  settlements-) 
Recruits.     (See  Militia,  OrganiBod.) 
Redemption  of  circulation.    (See  Banks,  nationid.) 
Referee  in  twnkruptcy.    (See  Office,  holding  loon  than  one.) 
Reference  books.    (Bee  Purchases.) 
R«finiahing.     (Set  Words  and  phrases.) 
Refunds: 

Income  tax,  act  of  September  8,  1916,  wv  re  construed 290,314 

(See  alto  Accounting.) 
Registers  and  receivers.     (8te  General  Land  Office.) 
Regular  Army  Reserves.    (See  Enli0t«d  men,  Anny.) 
Rejection  of  enlisted  men,  Organised  Hilitia.    (Bee  Enliflt«d  men.  Militia, 

Orgamsed.) 
Releasee.    (See  Contracts.) 

Relief  of  famiUea  of  enlisted  men  ol  Organixed  Militia  and  Regular  Army. . .  159, 668 
Removal  of  teachers,  District  of  Columbia,  salary  of,  when  reetwed  by  man- 
damus        H9 

Rental: 

Lands  of  incompetent  Indian,  to  whom  payable 246 

National  Forest  Reservation  Comminion,  expwtditurea  by,  for,  in  K*- 
trict  of  Columbia  not  reviewable  by  Compttollco' 701 

Payment  of,  in  advance,  for  naked  lands 653 

Vessel  shipwrecked,  Government  not  to  pay  from  date  of  diipwreck,  when 

owner  fails  to  overcome  presumption  of  negligence  of  crew 81 

Repairs.    (Bee  Words  and  phrases.) 

"Replacing  Ordnance  and  Ordnance  Stores,"  transfer  of  portions  iA  ordnancfl 

appropriations  to,  tn  r«  material  used  from  stock  at  arsenals 291 

Reeerve,  Army.    (Bee  Enlisted  men.  Army.) 

Reserve  corps,  enliBled,  aviation  section,  Signal  Corps,  Anny.    (See  Anny, 

Signal  Corps.) 
Reeerve,  Marine  Corps.    (See  Marine  Corps.) 
Responsibility.    (See  Disburring  officers.) 
Retainer  pay.    (Set  Pay,  additional;  and  Pay,  Navel  Reserve  Force,  Fleet 

Naval  Reserve.) 
Retired  Army  officers.    (Bee,  gemraUy,  Army,  officers  of,  and  Pay,  additional.) 
Retired  Marine  Corps  officers.    (See  Pay,  Marine  Corps.) 
Retired  naval  cheers.    (See,  genemll^.  Navy,  officers  of,  and  Pay,  additional.) 
Revenue-Cutter  Service.    (Su,  generaUy,  Coast  Guard.) 
Reviuon  of  accounts.    (See  Accounting  officers,  ComptroQtf.) 
BniBl-mai]  carriers.    (Set  Post  Office  Department.)  C^f-ii^-i  i  Ic 
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Saluy.    (See,  generalb/,  Gompeiu&tioii,  uid  Pay.)  Pi^s. 

Sales: 

Proceeds  of,  shoes  origiiislly  puidutsed  for  Organized  MiUtift,  diepositioa  of.      477 
Public  property,  tisnsfer  of,  from  one  department  to  anotLet  does  not 

constitute 175 

Tax  on,  or  on  agreemente  to  sell,  under  act  of  October  22, 1914 620 

San  Carlos  Indian  Reservation.    (See  Transportation,  land-grant  deduction.) 

Saturdays,  "short,"  in  summer  season.    (See  Day's  work.) 

"  Schedule  C  "  funds.    (See  Clerks,  United  States  courts.) 

Schools,  tuition  of  nonreddent  pupils  in,  of  District  of  Columbia 78 

Sea-duty  pay.   .  {Su  Pay,  additionial.) 


American — 

Alien  shipping  In  Philippine  Islands  on  American  vessel  is  not,  fn  re 

statutes  for  relief  of 10 

Distressed,  who  are 657 

Filipino — 

Shipping  on  American  veeael,  when  is,  in  re  statutes  for  relief  of. .        10 
Shipping  on  vessel  of  Philippine  registry  und^  American  flag  is 

not,  in  re  statutes  for  relief  of 10 

Secretary  of  Treasury,  control  by,  over  certain  public  buildings  not  lost  by 

permitting  other  executive  department  to  occupy  them 189 

Senate  pages.    (See  Compensation,  increase  of.) 

Services  rendered  by  one  executive  department  for  another. 119, 242, 499 

Set-offs: 

Claims  sounding  in  tort,  whether  may  be  subject  of 68 

Ri^t  and  duty  of  accounting  officers  to  make,  under  act  of  Mardi  3, 1875, 

or  otherwise 68 

Settlement  of  accounts.    (Set  Accountiiig  officers,  auditon.) 
Shoes.    (See  Sales.) 
Mortage.    (See  Transportation.) 
Shrapnel  cases.    (Ste  Purchases,  ammunition.) 
Sick  leave.    (See  Leaves  of  absence.) 
Sickness.    (See  Words  and  phrases.) 
Signal  Corps,  Army.    (Su  Army.) 
Sites.    (See  PubUc  buildings.) 
Situs  of  debts.    (See  Debts.) 
Special  agents.    (See  Justice,  Department  of.) 
Special  assistant  attorneys.    (See  Compensation,  increase  lA,  etc) 
Special  clerks.    (See  Post  Office  Department.) 

Special-delivery  messengers.  Postal  Service.    (See  Personal  injuries,  compen- 
sation for.) 
Special  deposit  accounts.    (See  Accounting.) 
Special  terms.    (See  Courts,  United  States.) 
Standard  prices.    (See  Contracts,  bids.) 
State  Department: 

Appointment  of  temporary  employees.    (See  Officers  and  employees.) 

Distressed  seamen.    (See  Seamen.) 
State  holidays.    (Set  Holiday,  pay.) 
SUte  taxation.    (See  Taxation.) 

Station  contractors.     (See  Personal  injuries,  compensation  for,  etc.) 
Statistics  in  re  marriage  and  divorce.    (Su  Census,  Bureau  of.) 
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Statutes: 

Oonstrudioii  of —  p^ 

OonflictinK  provimou  u  to  date  from  which  effective  (prohibilioii 

law  of  District  of  Columbia) 569 

Date  from  which  effective,  when  prohibiting  payments 180 

Storage,  household  goods  of  Naval  offlcera.    (See  Houaehotd  goods.) 

Storolceeper  gaugeiB.    (See  Intanial  Revenue,  Bureau  of,) 

Storokeepers.    (See  Internal  Bevenue,  Bureau  of.) 

Sbeet-car  fare.    (See  Traveling  expenaee  and  Transportation.) 

Student  airmen.     (See  Navy,  officers  of.) 

Student  aviatom,    (See  Navy,  officers  of.) 

Submarine  duty  pay.    (See  Pay,  additional.) 

Subpoenas.    (See  Proceas.) 

SubscriptionB.    (See  Federal  Trade  CkmunisHioD.) 

SubsiHtence: 

At  headquarters 8, 313,n7 

Hotel  furnishing,  to  Qovemment  employees  at  headquarters,  payment  ht.      617 
Naval  officera  on  sea  duty,  not  entitled  to  while  ashore  wlvaging  veoael...      420 
Fer  diem  in  lieu  of.    (See  Traveling  expenses.) 
Training  camps  for  civilians — 

Age  limit  as  to  reimbuiMment 613 

Extent  of  reimbursement 217,466 

War  Department,  temporary  duty,  order  reciting  employee  is  on,  is  inop- 
erative to  confer  right  to  expenses  of,  when  actually  on  duty  at  head- 
quarters   8 

(See  alto  Prisonen,  and  Traveling  expenses.) 
Substitute  carriers.  Postal  Service.    (See  Psrsonal  injuries,  cmnpensatioa  bit.) 
Substitute  clerks.  Postal  Service.    (See  Personal  injuries,  compensation  bx.) 
Sunday  pay.    (See  Navy  yards.) 
Sundays: 

lading,  etc.,  vessels  on 367 

'    (See  alto  Compensation.) 
Supervising  Architect,  Office  <a,  5  and  10  par  cent  increase  of  oompensfttiaik. .      773 
Supplemental  claims.    (See  Accounting  officers.) 
Supreme  Court  of  District  of  Columbia.    (See  District  of  Ctdumbia.) 
Surgical  suppUee.    (See  Purchases.) 
Surveying  parties.    (See  General  Land  Office.) 

T. 
Tape.    (See  Printing,  etc,) 
Tucatimi,  Stat«s  have  no  ri(^t  to  Impose,  ott  agency  of  Federal  Gownmoit 

(chauffeun'  licenses) 3tt 

TsacbwB.    (See  District  of  Coltunbia.) 
Telegrams: 

Miirfatn  of  telegraph  company  in  transmisnon  of  (War  Department) IIS 

Official,  officer  responsible  for  sending,  and  not  disbursing  officer  or  tele- 
graph company,  is  chargeable,  when  not  on  official  business M 

Telegraph  companies,  not  to  determine  whethtf  telegrams  are  on  official  bad- 
ness, but  may  receive  payment  for  services  at  all  events W 

Temporary  Committee  on  Accounts.    (See  House  of  Representatives.) 
Temporary  duty.    (See  War  Department.) 

Ten  and  fifteen  pet  cent  inoeue  of  compensation.    (Stt  Cosqfenaaticm,  it^ 
crease  of.) 
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TtUe; 

Abstncts*^-  p*c>. 

Ptediue  of,  by  War  Department  tn  re  condemsed  kad  (Anacostu 

Vbtta) 63 

Piudttae  erf,  tit  knd  iDtended  to  be  pardtaaai,  but  aftemrds  con- 
demned       266 

Insurance  of,  tn  n  abetncteof,  of  condemned  btnd ; 63 

Torta: 

Government  not  liable  for,  of  its  agenta  or  employees  (flnee  tn  re  fumigation 

in  Canal  2<Hie) IM 

Negligence  of  telegiapk  company  in  aending  lelegnun* 68 

Setoff  of  claima  sounding  in,  by  accounting  offices 68 

Trade  tenna.    (5w  Gontncta,  eobhead.  Extra  work,  "exterior  finiah.") 
Training  camps.    (8te  Army,  Officers'  Reeerve  Oon*i  <^  War  Department.) 
Tranafer  appn^»ria(ion  warruite.    (See  Accotmting  wananta.) 
Tranden  <d  apinopriationa.    (See  Appropriations.) 
Tranapcwtation: 

Bilb<rfbding— . 

Valuation  of  property  in,  in  r«  limitation  of  liability,  cairier  not  au- 
thorised to  Uke  Injured  property  at  that  vatuatioa  and  sell  same. . .      204 

Wtdgbta  riiown  on,  are,  prima /xie,  correct 667 

Weights  tidcen  by  Government  and  noted  on,  are  binding  on  Govern- 
ment       110 

Gars,  lengtli  of,  cha^e  lor  greater  not  authorised  when  used  for  convenience 

of  carriei 269 

Heavy  articles.    (8u  same  title,  subhead,  Ratee.) 

Household  goods  of  fAcoe  of  Coast  Qnard,  ^en  antiioriced 323 

l4Uid.grant  daductioii — 

Applicable  te  all  Government  property 395 

Hoosehold  geods,  etc.,  of  Army  offlcen,  payment  for,  wi&out,  author- 
ised, undw  act  of  Augmt  2B,  Uie 201 

Ifaib  carried  by  fast  freight  under  special  agreements,  not  applicable 

to 637 

MiUtaa,  Chguused,  when  rates  for,  of,  are  subject  to 6S0 

Not  to  be  made  in  rt  chargea  on  material  for  roadway  on  San  Carioe 

IndJan  Reservatioii,  built  fnm  funds  donated  to  IndiBiis 48 

Required  by  law,  from  a  reasonable  gross  rate 664 

liability  erf  carrier,  limitation  in  bill  of  lading  on,  ol  carrier  does  not  author- 
iM  earner  to  take  injured  pnqwrty  at  that  valuation  and  dispoee  of . . . .      204 

Lightering  heavy  faeij^t  (armor  plate),  proper  charge  for 83 

Hoimts,  [wivate — 

Amy,  efficenof 480 

HiUtia,  Otguiiaed,  officcn  of,  after  muster  out 462 

B«t«# 

Aimorplate,  proper,  chargeable  for  lightering  from  Oakland,  Califomia, 

■    to  Hare  Idand,  when  unloaded  by  Government  (hotvy  articles). .  -        83 

Oompaay  or  troop  property  or  impedimenta 369 

Bmigrsnt^  morablee,  applicable  to  company  or  troop  property  or 

impedimenta 369 

Oevcnuumt  entitled  to  as  fav<»»ble  rate  as  public 269 

Gvnmntent  the  only  shipper  or  the  otdy  ditpper  to  which  rate  applies.      664 
Nei  d^tndent  on  omtsfship  of  goods  nor  pnrpow  kr  which  to  be  nsed     269 
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TraneportatioQ^Coatinued . 

Shortage —  I^^ 

Govenuneat  must  send  lesponaible  lepresentatiTB  to  racaive  frsiibt. .      229 
Notation  <rf,  on  cniginal  bill  of  lading  neceaary  to  fixing  liability  of 

camera 43S 

Street-car  fate,  not  reimburaable  tor  tripe  [ram  reaidence  to  office  (Superin- 
tendent of  ConBtruction,  Treasury  Department) 451 

Tmiaing  campa,  reimburaement  of  civiliane  lor,  mrt 217 

Valuation  of  property  tn  rs  liability  of  earner,  cairier  not  authorised  to  take 

property  at  that  valuation,  when  injured,  and  diapoae  of 2M 

Weights- 
Government  taking,  under  charter  party,  as  dtipper,  and  recotding  on 

bill  of  lading,  is  bound  thereby  (Alaskan  Engineeoing  Commi«ioa) . .      110 
Not  a  factor  in  determining  rate  on  heavy  articles  whsiL  no  special 

Bervice  is  rendered  in  n  movement  of 63 

Shown  on  bills  of  lading  are,  prima  fade,  correct W7 

Travel  allowBoce: 

Govemedby  law  ia  force  at  time  of  diacharge  (Army  or  Marine  Cops)....        45 
Marine  Corps — 
Enlisted  men- 
Entitled  only  to  that  authorised  at  time  of  discharge 45 

Place  where  presenting  self  Ux  eniistment  different  from  place 

where  awwn  in,  rule  applicable 248 

Uilitia,  Oi^auized — 

Beenliating  in  field  while  in  Federal  service 702 

Bight  of  election  as  to  place  payable,  various  questions  in  rt  decided.      282 
Navy,  enlisted  men,  place  where  presenting  self  for  enliBtment  diSereot 

from  place  where  swom  in,  rule  applicable 248 

Traveling  expenses: 

Boards  of  arbiliation,  under  boards  of  mediation  and  ctmciliation,  members 

and  employees  of,  not  officers  or  employees  of.  United  States  tn  r< 134 

Cab  hire— 

Adminisbative  approval  of  claims  bx,  not  binding  on  accountiog 

officers 302 

Evidence  in  support  of  claims  for,  weight  ot  administrative  approval 

of  claim,  as 308 

Civilians   attending   training  camps,   reimbursement  of  tnnnMirtaticB 

chftigee 217 

Clerk  to  Boaid  of  Visitors,  Uilitary  Academy. 142 

Commutatim  of ,  not  authorised  (mileagsfor  use  of  own  automobile,  etc.)--     W2 

Ccmgreasmeii  on  trip  to  Alaska  to  view  railroads titS 

Council  ot  National  Defense,  members  of,  are  subject  to  act  <rf  April  6, 

1914,  in  r<  subsistence S73 

Harduds,  United  States,  void  warrant,  incurred  in  attempted  service  cf . .      172 
Naval  officers — 

Not  entitled  to  when  not  pericsming  repeated  travel  (in  charge  (rf 

mot«  boats) 368 

Retired,  baggage  of,  to  be  tranapOTted  tree  to  home  outade  ot  United 

States,  from  place  of  active  duty  in  United  States 228 

PuUnun  accommodations,  entire  section  uaed  jointly  with  another  person .  -      453 
Street-car  fare,  not  allowable  ixem  quarlerB  to  place  of  duty  when  receiving 
per  diem  in  lieu  (rf  subastence 442 
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TntvdiDc  expensef — Continued. 

Subnetence—  p*ib. 
Act  ot  April  6,  1&14,  tn  re  ApidicabU  to  iii«iBben  of  Couticil  of  Na- 
tional DefenM 372 

At  beadquarten 8, 313 

MmIb,  commutatusi  ot,  cost  of,  not  authorised 315 

Per  diem  in  lieu  of^ 

Baaiaof 315 

Fractiooal  parts  of  day 145,315 

While  on  leave «3 

Treanury  D^XBtment: 

AdvertiBementa,  publication  ot 104 

Anne  and  ammuniticm,  purchase  ol 503 

Bureau  ot  Engraving  and  Printing.    (Stt  Bureau  of  Engraving  and  Prints 
in*?-) 

CompromiBea  under  section  3469,  Revised  Statutes G09 

Cuatons  Service.    (See,  gm^nlly,  Ciutoou  Service.) 

Duties  and  taze«  for  benefit  of  Danish  West  Indies 574 

Five  and  tra  per  cent  increase  ot  compensatim.    {See  Compenmtion, 

utcrease,  etc.) 
Office  of  Supervising  Architect.    {Set  Supervising  Architect,  Office  of.) 
Pubbc  buildings.    (See  PubUc  buildings.) 
Public  Health  Service.    {See  Public  Health  Service.) 

Stieet^«ar  bretrf  field  employees  at  stations ttl 

Treasury  of  United  States: 

Funds  donated  t«  cwtain  Indians  ftw  roadway,  not  to  be  deposited  in 48 

UandamuB,  funds  in,  can  not  be  reached  by 149 

Withdrawal  of  money  ftom,  other  than  by  appropriationsroade  by  Congress.      175 
Tioop  property  or  impedimenta.    (Bit  Tniksportatian,  rates,  cciupany  prop- 
erty, etc.) 

Tuition  of  nraireBideat  pupils  in  schools  ot  Distikt  of  Columbia 78 

Turnkey  fees.    {Su  Claims.} 

U. 

Unif(»m  gratuity.    {8m  Nbval  Reserve  Force,  Naval  Coast  Ddensa  Reserve.) 

UnitoiDU.    {Su  War  Department,  training  camps.) 

United  Statee  attorneys.    {See  Attomeys.) 

United  States  cMumiadoners.    {Su  CcmmissionerB,  United  Statea.) 

United  States  courts.    {Set  Courts.) 

United  Statee  Employees'  Compensation  CommisaioD: 

Jurfsdictiw  ot,  under  act  of  September  7, 191S 687 

Medical  and  hospital  treatment,  when  duugeable  to  cconpensatioD  fund..      776 

United  States  manfaals.    {See  Harshals.) 

United  States  Treasury.    (See  Treasury  of  United  States.) 


Gasoline  and  oil,  purchase  ot,  for  opwatitoi  of  privately  owned........      540 

Prohibition  in  ttt  ot  July  16, 1914,  m  n  poichaae  ot,  goes  to  charactw 
ot  vehicle  and  not  to  proponed  use  (touring  car  ae  ambulance) —        10 
VaMsIs: 

Lading,  etc.,  at  night  or  en  Sunday.    (<S««  Compensation,  additiimal,  Cu»- 

toms  Service.) 
Rentofritipwreched,  after  date  of  wreck 81 
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Vesting  of  oSc«.    {Set  Office.) 
Vice  cmuoIb.    {Sit  Conmilv  officen.) 
Virgin  iBlanda,    (See  Danidt  Weat  ludiee.) 
Vieitan,  Board  ot.    (Set  Uilitaiy  Academy.) 
Volunteeia.    (Sa  Danuwea.) 

W. 

Waiver:  l^p. 

Beneficiary  under  act  of  Uay  4,  1882,  m  re  Life  Saving  Servicv,  made  by, 

in  favor  of  another  beneficiary SCM 

Enlisted  men,  Navy,  may  not  legally  make,  of  ri|^t  to  additional  pay 

under  sectioD  1422,  Revised  Statutes S49 

War  claims.    (S*t  Clainu,  civil  war,  etc.) 
War  Department: 

Abstracts'  and  insurance  of  title  m  n  coodwanation  of  land  (Aoacostia 

Flatfl) 63 

Abstracts  of  title,  purchase  of,  of  land  mt«itded  to  be  putchaaed,  but  aftar- 

wards  condemned 2M 

Architects,  supplemental  contract,  with,  in  re  plana  of  Key  Bndge,  ftf- 

ment  under  not  authorised 470 

Automobiles  as  ambulances,  purchase  of,  not  authorized ..........*        U 

C<mtracte.    (See  Coatracts.) 

Ordnance  Department.    {See  Army.) 

Tdegrams,  claim  of,  for  damiagea  due  to  n)iet*ke  ct  tekgn^  oui^MDy  in 


Temporary  duty,  order  redtlng  civilian  employee  is  on,  ii 

subsisttmce  expenses  when  actually  at  r«^vlv  hcAdquaitara ,     8 

Training  camps — 

Age  limit  of  citizens  attending...... fil3 

Subsistence,  transportation,  and  unifonns  of  citjaems  attending.  217, 46fi,  613 
Transftf  of  approfHiationa.    {See  Appropriations.) 
Water  rates,  Anny  poet  (Fort  Dee  Moinea)  ahonld  not  pay  hi^ier  tluM  giB- 

eial  public Sb 

Warrant  officers.    (See  Coast  Guard,  officers  d,  and  Navy,  officers  (rf.) 

Warrant  quartermaster'a  clerk.    {See  Pay,  Marine  Coipa,  officers  of.) 

Warrants.    {See  Accounting,  and  Piwxbb.) 

Water,  drinking.    {Set  Purchases.) 

Water  bills.    {See  Navy  Department.) 

Water  rates.    {See  War  Department.) 

Weather  Bureau,  additional  compensation  of  employeee  ot,  tct  BiakiBg  mow 

survey 733 

Wd^te.    {See  TransporUtion.) 

Wheat  pit.    {See  Sales,  tax  on,  etc.) 

White  House.    {See  Executive  Office.) 

Widows,  designation  U,  of  officers  or  enlisted  men,  Army,  to  lecolve  six-mootlia' 

pay,  not  obligatwy 74 

Withdrawal  of  money  from  Treasury: 

By  maTidanms - .................••.•....•••......••..•      M^ 

Otherwise  than  by  appropriation  by  Congren ITS 

WUnenee: 

Before  Federal  grand  jury,  expenses  incurred  by,  in  brii^iiig  fnpertf  m 

evidence SM  i 

Clwks  of  United  Slates  courts  serving  as,  for  Government  fees  and  mile^e 
of «24 
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WitniMOi    Oontiimed.  p*i«. 
Mileage,  in  lectpondiog  to  mibpcenA  imued  by  %  jiutice  of  peace  in  another 

8t»te 707 

Retired  Army  officen  serving  as,  under  orden,  mileage  entitled  to 207 

(iSee  aito  Compenaation,  indoase  of.) 

Women,  enrollment  of,  in  Naval  Beeerve  Force,  as  yeomen 657 

Words  and  phraaes: 

"Approximately,"  aa  used  in  contracture  delivery  period 719 

"Continuing,"  in  umuftl  appropriation  for  work  b«gun  under  former  appro- 
priation   S26 

"Diseaee"  and  "stckness,"  as  used  in  act  ol  August  29, 1916,  in  re  absence 

due  to  misconduct 286 

"Essential"  and  "neceeeary,"tnr«  detention  in  service.  Navy 249 

"In  line  of  duty,"  as  used  in  act  of  May  4, 1882  (Cowt  Guard  relief) 467 

"Manufacture,"  uaeof,  in  appropriations  for  purchase  of  ammunition 256 

"Overhauling,"  as  used  in  contract  for  repairing  automobile 463 

"Refiniahing"  sa  diatiuguiBhed  from  "repairing,"  in  re  lighting  fixtures-..  11 
"Sickness"  and  "disease,"  as  used  in  act  of  August  29, 1916,  mr<abaraice 

due  to  miaconduct 296 

Wonla,  method  of  counting,  in  cabl^nuns 387 

Work,  day's,  what  conetitutM  on  "short"  Saturdays 192,394 


Ye(»uen.    (ISet  Enlisted  men.  Naval  Reeerve  Force.) 
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